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STJTHEKLAND    ON    DAMAGES. 


[§  677 


§  677.  Scope  of  chapter.  This  subject  properly  includes  the 
contracts,  not  only  of  servants  and  laborers,  of  mechanics  and 
builders,  for  professional  and  skilled  labor,  but  also  salvage  serv- 
ice, agency  and  many  kinds  of  bailment. 

§  678.  Recovery  where  wages  fixed,  and  under  statute;  what 
services  included  in  contract;  damages  for  preventing  employ- 
ment. Where  the  contract  is  express  and  fixes  the  amount  of 
compensation  due  on  performance  that  compensation  is  the 
measure  of  damages  whether  the  action  is  brought  on  the  con- 
tract or  in  general  asswmpsit}  If  the  contract  clearly  provides 
that  the  compensation  shall  be  determined  by  the  employer, 
after  the  work  is  performed,  his  decision  is  binding  in  the  ab- 


1  King  V.  Brown,  2  Hill  485 ;  Lud- 
low V.  Dale,  62  N.  Y.  617;  Carbon 
Hill  C.  Co.  V.  Cunningham,  153  Ala. 
573;  Lane  v.  Taylor,  80  Ark.  469, 
7  L.R.A.(N.S.)  924;  Jerome  v. 
Wood,  39  Colo.  197;  Anglo-W.  Oil 
Fields  V.  Miller,  117  111.  App.  552; 
Hornbeek  v.  Gilmer,  110  La.  500; 
Shropshire  v.  Adams,  40  Tex.  Civ. 
App.  339;  Big  Valley  I.  Co.  v. 
Hughes  (Tex.  Civ.  App.),  146  S. 
W.  715;  Sands  v.  Potter,  165  111. 
397,  56  Am.  St.  253;  McDonald 
V.  Liggett,  146  Pa.  460;  Gambrill  v. 
Schooley,  89  Md.  546;  Gillies  v. 
Manhattan  Beach  I.  Co.,  73  Hun 
507  (see  s.  c,  147  N.  Y.  420)  ;  Rob- 
inson V.  Hunt,  88  Hun  285;  Marsh 
v.  Holbrook,  3  Abb.  App.  Dec.  176; 
Barney  v.  Fuller,  133  N.  Y.  608; 
Schwartzel  v.  Karnes,  2  Kan.  App. 
782;  Turnbull  v.  Banks,  22  App. 
Div.  (N.  Y.)  508;  Sanborn  v.  Plow- 
man, 13  Tex.  Civ.  App.  95;  Fells  v. 
Vestvali,  2  Keyes  152;  McKiuney  v. 
School  Dist.,  20  Minn.  72;  Edwards 
V.  Goldsmith,  16  Pa.  43;  Dermott 
V.  Jones,  2  Wall.  1,  17  L.  ed.  762; 
Chesapeake  &  0.  Canal  v.  Knapp,  9 
Pett.  541,  9  L.  ed.  222;   Perkins  v. 


Hart,  11  Wheat.  237,  6  L.  ed.  463; 
Stadermann  v.  Heins,  78  App.  Div. 
(N.  Y.)  563.  See  Gay  v.  Botts,  13 
Bush  299;  Sprague  v.  Morgan,  7 
Ala.  952;  Evans  v.  Bennett,  7  Wis. 
404;,  State  v.  Hawkins,  28  Mo.  366; 
Kirk  V.  Hartman,  63  Pa.  97;  Bals- 
baugh  V.  Frazer,  19  id.  95;  Ludlow 
V.  Dale,  62  N.  Y.  617;  Steinburg  v. 
G^bhardt,  41  Mo.  519. 

A  superintendent  employed  by  a 
corporation  at  a  monthly  salary 
cannot  recover  for  services  rendered 
outside  of  the  usual  working  hours. 
Steam  Dredge  No.  1,  87  Fed.  760. 

As  to  an  accord  and  satisfaction 
resulting  from  the  receipt  of  month- 
ly payments  not  including  compen-  ■ 
sation  for  services  for  extra  time, 
see  Jordan  v.  Great  Northern  R. 
Co.,  80  Minn.  405. 

Under  a  contract  to  pay  an  an- 
nual salary  and  an  allowance  for 
expenses,  not  to  exceed  an  average 
of  $5  per  day,  the  employee  cannot 
recover  the  sum  expended  for  his 
daily  board  or  living  expenses. 
Dowd  v.  Krall,  32  N.  Y.  Misc. 
252. 

Under  a  contract  to  board  an  in- 
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sence  of  fraud  or  bad  faith,  which  will  not  be"  inferred  from  the 
fact  that  the  value  of  the  services  was  considerably  more  than 
the  sum  named  by  him.*  The  right  so  given  must  be  exercised 
either  when  the  services  are  rendered  or  when  demand  is  made 
for  compensation.  It  cannot  be  availed  of  for  the  first  time  on 
the  witness  stand  so  as  to  prevent  the  recovery  of  such  sum  as 
the  services  were  reasonably  worth.^  In  an  action  to  recover 
wages  from  the  estate  of  a  decedent  if  it  appears  that  there  was 
a  special  contract  between  the  plaintiff  and  the  decedent  fixing 
the  wages  for  the  last  year  the  same  rate  will  measure  the  value 
of  the  services  rendered  in  preceding  years.*  The  continuance 
of  an  obligation  shown  to  have  been  entered  into  is  presumed.^ 
But  where  a  void  contract  measures  the  recovery  f dr  its  perform- 
ance the  continuance  of  labor  under  it  and  the  payment  therefor 
will  not  have  the  effect  of  continuing  the  stipulated  compensa- 
tion.^ Under  a  statute  providing  that  the  unpaid  wages  of  a 
servant  shall  become  due  on  his  discharge  and,  if  not  paid  within 
a  specified  time,  shall  continue  for  not  more  than  sixty  days, 

fant,  no  stipulation  being  made  as  may    only   recover    what   his    serv- 

to   the   duration   of   the   service   or  ices    are    worth.      Van    Arman    v. 

time  of  payment,  recovery  may  be  Byington,  38  111.  433. 

had   for   board  furnished   after  the  Wliere  a  claim  for   services   ren- 

infant  became  of  age  as  well  as  be-  dered  to  a  county   is  presented  to 

fore,  also  of  interest  computed  from  the  board  of   supervisors  for  audit 

the  end  of  each  year.     Yearteau  v.  and  that  body  may  exercise  its  judg- 

Bacon's  Est.,  65  Vt.  516.     See  An-  ment  concerning  the  amount  to  be 

drews  v.  Keith,  168  Mass.   558.  allowed,  the  courts  will  not  compel 

A  suit  on   quantum  meruit  does  ^   ^^   ^llow   the   claim   at  the   sum 

not  defeat  the  action  though  the  ex-  ^^^^^   ^^   ^y   the   claimant,  though 

istence  of  a  contract  is  proved,  but  ^j^^^^   ^^  ^^  opposing  testimony  as 
it   controls   the   amount   of   the   re- 
covery.    Henderson  v.  Mace,  64  Mo. 
App.  393. 

2  Campbell  P.  Co.  v.  Holcomb,  67 

Kan.  48;   Butler  v.  Winona  M.  Co.,  3  Toledo,   etc.   E.   Co.  v.  Lott,   10 

28  Minn.  205,  41  Am.  Rep.  277.  0'"°  ^-   ^-   249. 

But  in  Illinois  a  contract  to  pay  *  Tippin  v.  Brockwell,  89  fja.  4G7. 

whatever  the  party  performing  may  ^  National  A.  F.  A.  Co.  v.  New  Or- 

charge  does  not  preclude  the  person  leans,  etc.  R.  Co.,  115  La.  633. 

served   from    disputing   the   reason-  6  Lally   v.    Crookston    L.    Co.,   85 

ableness  of  the  charge.  The  plaintiff  Minn.  257. 


to  the  value  of  the  services.  Matter 
of  Lanehart,  32  App.  Div.  (N. 
y.)    4. 
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unless  an  action  is  sooner  brought,  the  penalty  is  given  partly 
as  compensatory  and  partly  as  exemplary  damages,  and  sepa- 
rate actions  are  maintainable  for  the  damages ;  the  recovery  in 
an  action  for  both  wages  and  damages,  or  in  separate  actions 
for  either,  is  limited  to  that  which  accrues  up  to  the  time  of  the 
payment  of  the  original  wages  due  at  the  time  of  the  discharge. 
If  the  action  is  brought  within  sixty  days  the  wages  continue 
until  final  judgment  is  rendered  by  the  reviewing  court.'' 

"One  who  is  employed  to  render  services  of  a  particular  kind 
cannot,  in  the  course  of  such  employment,  be  required  to  render 
services  of  a  different  character  and  distinct  from  those  which 
he  was  engaged  to  perform,  and  if  he  is  commanded  by  his  em- 
ployer to  perform  services  requiring  special  qualification,  skill 
and  capacity,  unconnected  with  his  regular  employment,  an 
implied  promise  arises  to  pay  him,  by  way  of  additional  com- 
pensation, what  those  services  are  reasonably  worth."  *  But  a 
contract  to  furnish  board,  washing  and  mending  does  not  come 
within  the  rule  stated.  Such  a  contract,  prima  fa>cie,  covers  all 
such  household  attendance  and  attention  as  are  usual  in  fami- 
lies of  the  same  situation  and  circumstances  of  life,  including 
services  incident  to  the  illness  of  the  person  who  was  the  other 
party  to  the  agreement.*  A  contract  of  hiring  and  service  is 
distinguishable  from  a  contract  constituting  the  relation  of  prin- 
cipal and  agent,  and  is  not  ended  by  the  insanity  of  the  employer 
and  his  consequent  inability  to  exercise  an  option  which  the  con- 
tract gives  him,  nor  by  the  subsequent  incorporation  of  the 

7  Morgan  v.  St.  Louis,  etc.  R.  Co.,  688,    28    L.    ed.    386;    Converse    v. 

106  Ark.  74,  summarizing  the  rul-  United  States,  21  How.  463,  16  L. 

ings  in  previous  cases.  ed.  192.     See  Brauns  v.  Green  Bay, 

SMerzbach   v.   Mayor,    10   N.   Y.  78   Wis.   81;   Martin  v.  Prince,   12 

Misc.  131,  citing  Wood  on  Mast.  &  Ind.  App.  213,  and  Brown  v.  Grown 

Serv.    §   86;    1   Lawson   on   Rights,  Q.  M.  Co.,  150  Oal.  376,  are  in  ac- 

Remedies,  etc.  §§254,  257;   19  Am.  ^„^^  ^j^^  ^j^^  ^^^ 
&  Eng.  Ency.  of  Law,  500  and  cases 
cited  in  note  4;   Mayor  v.  Muzzy, 


8  Rosencrance  v.  Johnson,  191  Pa. 


33    Mich.    61,    20    Am.    Rep.    670;       520 ;  Houghton  v.  Kittleman,  7  Kan. 
United  States  v.  Brindle,  110  U.  S.      App.  207. 
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employer's  business  if  he  retains  exclusive  control  of  the  corpora- 
tion.^" The  entire  sum  agreed  to  be  paid  as  tuition  may  be 
recovered,  regardless  of  the  nonattendance  of  the  pupil,  if  the 
plaintiff  was  not  responsible  therefor."  But  where  a  pupil  in  a 
correspondence  school  refused  to  pay  the  stipulated  fee  the  re- 
covery of  more  than  a  nominal  sum  was  denied  in  the  absence  of 
testimony  showing  the  cost  of  furnishing  the  instruction  con- 
tracted to  be  given.^*  A  contract  by  a  decedent  to  provide  for  a 
person  and  give  her  full  and  plenty  after  he  was  gone  so  that 
she  need  not  work,  is  not  so  uncertain  that  it  cannot  be  enforced. 
Regard  being  had  to  the  plaintiff's  condition  in  life,  the  extent 
of  the  recovery  is  measurable  by  the  cost  of  an  annuity  sufficient 
to  place  her  in  such  circumstances  that  she  need  not  work.** 

A  statute  fixing  the  compensation  of  laborers  employed  by  or 
for  the  state  is  binding  upon  all  public  officers,  and  the  rate  of 
compensation  cannot  be  varied  by  any  of  them;  the  receipt  of 
a  reduced  sum  for  a  time  does  not  estop  a  laborer  from  claiming 
the  full  amount.'*  An  act  declaring  that  the  employees  of  a 
municipality  shall  receive  not  less  than  the  prevailing  rate  of 
wages  in  the  trades,  etc.,  in  which  they  are  employed  in  said 
locality,  contemplates  the  prevailing  rate  of  wages  in  the  market 
generally  and  is  not  limited  to  the  particular  department  of  the 
municipality  in  which  the  complaining  employee  was  engaged.'* 
An  employee  who  has  received  the  prevailing  or  agreed  rate  of 
wages  cannot,  at  least  if  he  has  made  no  protest,  recover  an 
add3,tional  sum  because  he  has  worked  extra  hours,  no  constraint 
to  do  so  having  been  employed.'^     Where  a  statute  gives  the 

10  Sands  v.  Potter,  supra.  "Clark  v.  State,  142  N.  Y.  101; 

11  Sprague  v.  Morgan,  7  Ala.  952:  Gilligan  v.  Waterford,  91  Hun  21. 
Collins  V.  Price,  5  Bing.  132  (pupil  As  to  masters  in  chancery,  see  Fitch- 
sent  home  from  boarding  school  by  burg  S.  E.  Co.  v.  Potter,  211  111.  138. 
teacher  because  of  illness).  15  McMahon    v.    Mayor,    22    App. 

12  International  T.  Co.  v.  Schulte,  Div.    (N.  Y.)    113. 

151  Mich.   149.     See  Same  v.  Mar-  16  McGraw  v.  Gloversville,  32  App. 

vin,  1C6  Mich.  660.  Div.     (N.    Y.)     176;     Timmonds    v. 

18  Thompson    v.    Stevens,    71    Pa.  United   States,   84   ifd.   933,   28   C. 

161.  0.  A.  570;  United  States  v.  Moses, 
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owner  of  1<^  compensation  for  driving  those  owned  by  another 
person  which  are  intermingled  with  his  the  right  to  recover  is 
not  affected  by  a  custom  which  regards  such  services  as  gratui- 
tous, nor  defeated  by  the  fact  that  the  owner  did  not  know  that 
they  were  driven.  The  recovery  is  to  be  measured  by  the  value 
of  the  labor  regardless  of  the  resulting  benefit."  The  liability 
of  a  person  who  prevents  another  from  obtaining  employment  is 
measured  by  the  reasonable  value  the  contract  would  have 
brought  the  person  seeking  it  had  there  been  no  breach  of  duty." 
§  579.  Recovery  on  quantum  meruit;  presumption  where 
family  relation  exists;  matters  of  defense.  If  the  compensa- 
tion has  not  been  fixed  by  agreement  he  who  has  done  work  on 
a  hiring  for  wages  or  at  the  request  of  another  may  recover 
so  much  as  the  services  are  reasonably  worth,  or  so  much 
as   he    deserves;  '*    and   so   if   the   contract    was    unconscion- 


126  Fed.  58,  70  L.R.A.  281,  60  C. 
C.  A.  600;  Same  v.  Martin,  94  U. 
S.  400,  24  L.  ed.  128;  Vogt  v.  Mil- 
waukee, 99  Wis.  258;  Grisell  v. 
Noel,  9  Ind.  App.  251 ;  Murray  v. 
Griffiths,  48  N.  Y.  Misc.  .398. 

"Osborne  v.  Nelson  L.  Co.,  33 
Minn.  285.  See  Bearce  v.  Dudley, 
88  Me.  410. 

18  Stumm  V.  Western  U.  Tel.  Co., 
140  Wis.  528. 

iSMerritt  &  C.  D.  &  W.  Co.  v. 
Greene,  147  Fed.  317;  Alabama  S. 
Co.  V.  Dewey,  356  Ala.  530;  Hen- 
derson V.  Hall,  87  Ark.  1,  25  L.K.A. 
(N.S.)  70;  Emblem  v.  Bieksler,  34 
Colo.  496;  Gorman  v.  Carr,  7 
Pennew.  (Del.)  292;  Wyman  v. 
Paasmore,  146  Iowa  486,  27  L.R.A. 
(N.  S.)  683;  Conant  v.  Evans,  202 
Mass.  3i;  Chandler  v.  Baker,  191 
ilass.  579;  Bell  v.  Peper  T.  W.  Co 
205  Mo.  475;  Carrell  v.  McDonnell, 
139  Mo.  App.  450;  Bissell  v.  Zorn 
122  Mo.  App.  ,688 ;  Clough  v.  Still 
well  M.  Co.,  112  Mo.  App.  177;  Sim 


mons  V.  Davenport,  140  N.  C.  407; 
Briggs  V.  Barnett,  108  Va.  404; 
Happel-Bossi's  Eat.,  In  re,  133  Wis. 
119;  Russell  v.  Young,  94  Fed.  45, 
36  C.  C.  A.  71;  Spearman  v.  Texar- 
kana,  58  Ark.  348,  22  L.R.A.  855; 
Pickett  V.  School  Dist.,  25  Wis. 
558;  Heflfron  v.  Brown,  155  111.  322; 
Howard  v.  Gobel,  62  111.  App.  497; 
Sprague  v.  Lea,  152  Mo.  327 ;  Levitt 
V.  Miller,  64  Mo.  App.  147;  Hamil- 
ton V.  Hamilton,  29  Ind.  App.  114; 
Coleman  v.  Simpson,  2  Dana  166; 
Downing  v.  Major,  id.  288;  Weston 
iV.  Davis,  24  Me.  374;  Smith  v. 
Davis,  45  N.  H.  566;  Updike  v.  Ten- 
broeck,  32  N.  J.  L.  105;  Lewis  v. 
Trickey,  20  Barb.  387;  Bergin  v. 
Wemple,  30  N.  Y.  319;  Ricketts  v. 
Sisson,  9  Dana  358,  35  Am.  Dec. 
141;  Erben  v.  Lorrillard,  2  Keyes 
567;  Spencer  v.  Storrs,  38  Vt.  156; 
White  V.  Dougherty,  1  Boyce  (Del.) 
355 ;  Turner  v.  Webster,  24  Kan.  38, 
36  Am.  Rep.  251  (misunderstand- 
ing as   to  the  price  to  be  paid)  ; 
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able.*"  Eecovery  may  be  had  according  to  the  value  of  the  serv- 
ices, not  the  benefit  the  employer  derives  therefrom/^  except 
where  the  person  who  rendered  service  has  been  guilty  of  fraud.^* 
Such  value  may  be  ascertained  by  the  usual  price  paid  for  like 
services  at  the  time  and  place  of  the  plaintiff's  performance.^* 
Where  the  only  agreement  as  to  compensation  is  that  if  the 
results  are  all  right  the  party  who  renders  services  is  to  be  paid 
handsomely,  the  basis  for  awarding  compensation  is,  first,  to 
ascertain  what  sum  would  ordinarily  be  payable  for  like  services, 
and,  second,  add  thereto  such  sum  as  is  reasonable  to  make  the 
compensation  handsome.  Such  a  case  is  not  analogous  to  one  of 
salvage  or  of  making  an  invention.^*  In  Louisiana  a  physician's 
charges  for  services  are  not  determinable  solely  by  the  measure 
of  his  skill ;  the  value  of  the  patient's  estate  influences  the  amount 
of  the  recovery ;  **  but  this  is  generally  disagreed  to.**     A  contract 


Fuccy  V.  Coal  &  Coke  Ry.  Co.,-  —  W. 
Va.  — ,  83  S.  E.  301;  Semi-Tropie 
Spiritualists'  Ass'n  v.  Jolinson,  163 
Cal.  639. 

Under  an  alternative  prayer  a  re- 
covery upon  a  qucmtum  meruit  has 
been  allowed  under  an  express  con- 
tract, all  the  facts  being  pleaded. 
Hall  V.  Southland  I.  Ass'n,  53  Tex. 
Civ.  App.  592. 

20  Haskell  v.  Smith  (Misc.),  86  N. 
Y.  Supp.  779. 

21  Mansfield  v.  Morgan,  140  Ala. 
567;  Cotnam  v.  Wisdom,  83  Ark. 
601,  119  Am.  St.  157;  In  re  Thomp- 
son's Est.,  157  Mic]i.  609;  Viekery 
V.  Ritchie,  202  Mass.  247,  26  L.R.A. 
(N.S.)  810;  Stowe  v.  Buttrick,  125 
Mass.  449;  Gambrill  v.  Schooley,  89 
Md.  546;  Osborne  v.  Franklin  M. 
Co.,  45  App.  Div.  (N.  Y.)  325; 
Mooney  v.  York  I.  Co.,  82  Mich. 
263. 

22  Logan  V.  Field,  192  Mo.  54. 

23  Best  V.  McAuslan,  27  R.  I.  107; 


Saffin  V.  Thomas,  8  Ohio  C.  C.  253; 
Bagley  v.  Bates,  Wright  705.  See 
§  682;  Danziger  v.  Hoyt,  46  Hun 
(N.  Y.)  270  (value  put  upon  serv- 
ices by  the  person  who  rendered 
them ) . 

It  is  error  to  admit  testimony 
showing  that  the  defendant  had 
agreed  to  pay  more  than  liberal 
compensation.  Gardner  v.  Eldridge, 
149  Mo.  App.  210. 

24  King  v.  Ivanhoe  G.  Co.,  7  Aust. 
Com.  L.  R.  617.  See  Russell  v. 
Wylly  (Misc.),  119  N.  Y.  Supp.  155. 

25  Czarnowski  v.  Zeyer,  35  La. 
Ann.  796;  Succession  of  Haley,  50 
id.  840.  See  §  682;  Lange  v.  Kear- 
ney, affirmed  without  opinion,  127 
N.  Y.  676. 

26  Morrell  v.  Lawrence,  203  Mo. 
36*3,  120  Am.  St.  660;  Saffin  v. 
Thomas,  supra;  Cotman  v.  Wisdom, 
83  Ark.  601,  119  Am.  St.  157;  Mor- 
rissett  v.   Wood,   123  Ala.   384,   82 
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to  pay  may  be  inferred  from  circumstances,  without  any  express 
agreement/'  and  the  price  may  be  tacitly  fixed  by, their  indi- 


Am.  St.  127 ;  Eobinson  v.  Campbell, 
47  Iowa  625. 

W  Emblem  v.  Bickler,  34  Colo. 
466;  Ceffarelli  v.  Landino,  82  Conn. 
126;  Mahoney  v.  Hartford  I.  Co.,  82 
Conn.  280;  Diekey  v.  Trustees  Put- 
nam School,  197  Mass.  468;  De 
Montague  v.  Bacharach,  187  Mass. 
128;  Middlebrook  v.  Slocum,  152 
Mich.  286;  Marx  v.  MeMorran,  136 
Mich.  406;  Frimble  v.  Texarkana, 
etc.  R.  Co.,  199  Mo.  44;  Brinton  v. 
Thomas,  138  Mo.  App.  64;  Hart  v. 
Maloney,  101  App.  Div.  (N.  Y.)  37; 
Crane  v.  Ganung,  89  App.  Div.  (N. 
Y.)  398;  Morrison  v.  Mining  Co., 
143  N.  C.  250;  Wojahm  v.  National 
U.  Bank,  144  Wis.  646;  Pierce  v. 
Aiken  (Tex.  Civ.  App.),  146  S.  W. 
950 ;  McFarland  v.  Dawson,  125  Ala. 
428 ;  Lang  v.  Dietz,  93  111.  App.  148 ; 
Palmer  v.  Miller,  19  Ind.  App.  624; 
Saunders  v.  Saunders,  90  Me. 
284;  Buelterman  v.  Meyer,  132  Mo. 
474;  McQueen  v.  Wilson,  51  Mo. 
App.  138;  Kerr  v.  Cusenbary,  60  id. 
558;  In  re  Oldfield's  Estate,  158 
Iowa  98;  Guadelupo  Y  Calvo  M.  Co. 
V.  Beatty,  3  Tenn.  Cas.  271;  Cole- 
man V.  Simpson,  2  Dana  160;  Gill  v. 
Staylor,  93  Md.  453 ;  Van  Slambrook 
V.  Little's  Est.,  127  Mich.  61 ;  Ryans 
V.  Hospes,  167  Mo.  342;  Leahy  v. 
Campbell,  70  App.  Div.  (N.  Y.) 
127;  Smith  v.  Long  Island  R.  Co., 
102  N.  Y.  190.  For  cases  where  the 
implied  obligation  to  pay  has  been 
held  not  to  exist,  see  Porter  v. 
Elizalde,  125  Cal.  204;  Price  v. 
Hay,  132  111.  543 ;  Holmes  v.  Board 
of  Trade,  81  Mo.  137;  Young  v. 
Crawford,  23  Mo.  App.  432;  Sav- 
ings Bank  v.  Benton,  2  Met.  (Ky.) 
240;   Evans  v.  Mohr,   153  111.  561; 


Ennis  v.  Hultz,  46  Iowa  76.  Dis- 
tinguishable from  the  above  are 
Biiggs  V.  Georgia,  10  Vt.  68;  King 
V.  Pope,  28  Ala.  602;  Jackson  v. 
Clopton,  66  Ala.  29;  Howgate  v. 
Edwards,  65  Ind.  373.  Compare 
with  tbe  cases  first  cited  in  this 
paragraph.  Moore  v.  Orr,  10  Ind. 
App.  89. 

The  implied  contract  is  extin- 
guished by  an  express  contract  con- 
cerning compensation  for  services 
rendered  and  is  not  revived  by  a 
breach  of  the  latter.  Pim  v.  Greer, 
64  Mo.  App.  175. 

There  may  be  a  recovery  on  ja, 
quantum  meruit  if  the  failure  to 
make  an  express  contract  was  the 
fault  of  the  employer,  but  not  if  it 
was  the  fault  of  the  employee. 
Wright  V.  Broome,  67  Mo.  App.  32. 

An  exception  to  the  general  rule 
is  to  the  effect  "that  when  one  sum- 
mons a  physician  to  care  for  an- 
other, rendered  by  sudden  injury 
unable  to  act  for  himself,  as  to 
whom  he  stands  in  no  relationship 
which  creates  any  obligation  to  fur- 
nish necessary  medical  care  and  no 
express  undertaking  is  entered  into, 
then  from  the  mere  summoning  of 
the  physician  and  requesting  him  to 
care  for  the  injured  person  tlie  law 
does  not  presume  any  implied  prom- 
ise by  the  one  so  acting  to  pay  for 
services  of  the  physician  sum- 
moned." Starrett  v.  Miley,  79  111. 
App.  658,  citing  Boyd  v.  Sapping- 
ton,  4  Watts  247 ;  Clark  v.  Water- 
man, 7  Vt.  76,  29  Am.  Dec.  150; 
Smith  V.  Watson,  14  Vt.  337 ;  Meis- 
enbach  v.  Southern  C.  Co.,  45  Mo. 
App.  232.  In  Jesserich  v.  Walrufif, 
51   id.   270,   the  exception   was  ap- 
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eating  a  concurrence  of  the  minds  of  the  parties.^'  The  duty  to 
pay  may  be  imposed  by  law  under  the  fiction  of  an  implied 
promise,  where  there  was  neither  promise  nor  intention  to  pay, 
as  where  the  performance  of  service  has  been  procured  by 
fraud, ^'  duress  or  compulsion ; '"  or  the  service  was  rendered 
pursuant  to  a  contract  which  was  void  because  made  on  Sun- 
day ^'  (but  in  Massachusetts  the  law  will  not  imply  a  valid 
contract  to  pay  for  services  rendered  under  an  illegal  con- 
tract) ;  '^  or  because  the  contract  was  not  executed  with  the 
formality  required  by  statute,^*  was  otherwise  void,  as  the  con- 
tract of  an  infant,'*  or  the  service  was  rendered  to  a  person  in- 


plied   where   an   employer   called  a 
physician  for  an  employee. 

28  Wilder  v.  Stanley,  49  Vt.  105; 
Buck  V.  Worcester,  48  id.  2;  Cur- 
ley  V.  Jenkins,  46  id.  721. 

A  long-continued  payment  of  a 
sum  for  services  estops  the  em- 
ployer from  denying  that  their  value 
was  less  than  the  sum  paid.  Allen 
V.  Central  Counties  L.  Co.,  21  Cal. 
App.  163.  And  the  employee  by 
acquiescing  in  the  amount  for  which 
he  is  credited  for  his  services  estops 
himself  from  claiming  a  higher  rate. 
Shade  v.  Sisson  M.  &  L.  Co.,  115 
Cal.  357. 

29  Kumsey  v.  Northeastern  R.  Co., 
14  C.  B.  (N.S.)  641;  Morrison  v. 
Bradley,  5  Cal.  503;  Hickam  v. 
Hickam,  46  Mo.  App.  496;  Higgins 
V.  Breen,  9  Mo.  497;  Boardman  v. 
Ward,  40  Minn.  399,  12  Am.  St. 
749;  Vickery  v.  Ritchie,  202  Mass. 
247,  26  L.R.A.(N.S.)  810;  Williams 
V.  Luckett,  77  Miss.  394. 

30  Hickam  v.  Hickam,  supra. 

31  Spahn  T.  Willman,  1  Penne. 
125. 

82  Stewart  v.  Thayer,  170  Mass. 
560. 

83  Lapham    v.    Osborne,    20    Nev. 


168;  Oadman  v.  Markle,  7.6  Mich. 
448,  5  L.R.A.  707;  Wonsettler  v. 
Lee,  40  Kan.  367 ;  Butcher  S.  Works 
V.  Atkinson,  68  111.  421;  Cozad  v. 
Elam,  115  Mo.  App.  136;  Banta  v. 
Banta,  84  App.  Div.  (N.  Y.)  138; 
Green  v.  Okanogan  County,  60 
Wash.  30,9;  Wilson  v.  Wilderness 
P.  Farm,  82  N.  J.  L.  352;  Crenshaw 
V.  Bishop  (Tex.  Civ.  App.),  143  S. 
W.  284;  Bucki  v.  McKinnon,  37 
Pla.  391;  Dix.  v.  Marcy,  116  Mass. 
416;  McPhail  v.  Commissioners,  119 
N.  C.  330;  Koch  v.  Williams,  82 
Wis.  186;  Thomas  v.  McManus,  23 
Ky.  L.  Rep.  837 ;  Hamilton  v.  Tliirs- 
ton,  93  Md.  213.     See  §  583. 

34  Martin  v.  Martin's  Est.,  108 
Wis.  284,  81  Am.  St.  895. 

Contracts  made  by  minors  are 
within  the  rule.  Ray  v.  Haines,  52 
111.  485;  Garner  v.  Board,  27  Ind. 
323,  citing  local  cases;  Gaffney  v. 
Hayden,  110  Mass.  137,  14  Am.  Rep. 
580,  approving  Moses  v.  Stevens,  2 
Pick.  332;  Mountain  v.  Fisher,  22 
Wis.  93;  Medbury  v.  Watrous,  7 
Hill  110,  overruling  McCoy  v.  Huff- 
man, 8  Cow.  84;  Meeker  v.  Hurd, 
31  Vt.  639. 

On  the  abandonment  of  the  serv- 
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competent  to  contract.'*  A  parol  agreement  may  be  proved 
because  in  so  far  as  the  parties  had  acted  under  it  they  consented 
to  be  bound  by  it.'*  The  implied  promise  to  pay  arises  only 
under  circumstances  which  justified  the  person  who  performed 
services  in  entertaining  a  reasonable  expectation  that  he  would 
receive  payment.*''    A  finder  of  property  is  entitled,  under  an 


ice  by  an  infant  who  entered  upon  it 
pursuant  to  a  void  contract  between 
his  parent  and  the  employer  the 
right  to  recover  upon  a  quantum 
meruit  is  lost.  Abbott  v.  Inskip,  29 
Ohio  St.  59. 

The  entire  transaction  will  be 
viewed,  and  if  the  infant  received 
more  than  he  earned  during  part  of 
the  period  of  his  service  his  recovery 
will  be  diminished  accordingly. 
Hagerty  v.  Nashua  L.  Co.,  62' N.  H. 
576. 

Where  the  minor  has  received 
property  from  his  employer  the 
value  of  it  will  be  deducted  from 
his  recovery  to  the  extent  of  its  rea- 
sonable worth,  rather  than  upon  the 
basis  of  the  contract.  Taft  v.  Pike, 
14  Vt.   405. 

But  if  a  contract  fairly  made  has 
been  fully  performed  on  both  sides 
a  minor  cannot,  after  attaining 
majority,  recover  more  than  the 
agreed  compensation  on  the  ground 
that  it  was  inadequate.  Stone  v. 
Dennison,  13  Pick.  1,  23  Am.  Dec. 
654. 

The  amount  to  which  an  infant 
is  entitled  is  not  to  be  lessened  by 
any  damages  stipulated  to  be  paid 
the  employer  because  of  the  former's 
breach  of  the  contract;  the  entire 
contract  is  to  be  ignored.  Derochfer 
V.  Continental  Mills,  58  Me.  217,  4 
Am.  Eep.  286.  But  see  intimation 
in  Hagerty  v.  Nashua  L.  Co.,  62  N. 
H.   576.     But  aside  from  the  con- 


tract, the  net  benefit  derived  from 
the  infant's  services  measures  the 
recovery.  Eoredyce  v.  Easthope,  10 
Ohio  Dec.  610,  affirmed  by  the  Su- 
preme Court  without  opinion;  Hoxia 
v.  Lincoln,  25  Vt.  206;  Thomas  v. 
Dike,  11  Vt.  273;  Lowe  v.  Sinklear, 
27  Mo.  308. 

In  Meeker  v.  Hurd,  31  Vt.  639, 
the  action  by  the  minor  was  on  book 
account;  the  employer  had  not  kept 
his  contract  with  the  minor,  and  the 
relation  was  terminated  by  mutual 
agreement.  No  deduction  was  made 
because  of  the  employer's  loss. 

SSCotnam  v.  Wisdom,  83  Ark. 
601,  119  Am.  St.  157. 

36  Fuller  V.  Eice,  52  Mich.  435; 
La  Du-King  Mfg.  Co.  v.  La  Du,  36 
Minn.  473;  Welch  v.  Lawson,  32 
Miss.  170. 

ST  Davidson  v.  Westchester  G.  L. 
Co.,  99  N.  Y.  559;  McClure  v.  Lenz, 
40  Ind.  App.  56;  Weymer  v.  Belle 
Plaine  B.  Co.,  151  Iowa  541;  Hink- 
ley  v.  Sac  0.  &  P.  L.  Co.,  132  Iowa 
396;  Citizens'  Bank  v.  Spencer,  126 
Iowa  101;  De  Montague  v.  Bach- 
arach,  187  Mass.  128;  Sidway  v. 
Missouri  L.,  etc.  Co.,  187  Mo.  649; 
Munson  v.  Smith  W.  Mach.  Co.,  118 
App.  Div.  (N.  Y.)  398.  See  Davis 
V.  Trimble,  76  Ark.  115;  Wagner 
V.  Edison  E.  I.  Co.,  141  SIo.  App 
51. 

In  Hay  v.  Walker,  65  Mo.  17,  it 
was  held  that  in  order  to  raise  an 
implied  contract  to*  pay  for  labor  it 
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implied  assumpsit,  to  an  indemnity  so  far  as  time  and  money 


was  not  necessary  there  should  have 
been  an  intention  on  the  part  of  the 
laborer  during  his  service  to  charge 
therefor;  it  is  sufficient  that  the 
person  for  wliom  the  labor  was  done 
expected  to  pay  for  it.  See  Board- 
man  V.  ^\'ard,  supra. 

Where  there  was  neither  expecta- 
tion to  charge  nor  to  pay  an  allow- 
ance for  services  was  refused,  but 
the  party  who  performed  them  was 
entitled  to  be  reimbursed  his  neces- 
sary expenses,  they  having  been  in- 
curred at  tlie  solicitation  of  the 
other  party.  Riley  v.  Riley,  14  Ky. 
L.  Hep.  895   (Ky.  Super.  Ct.). 

Services  rendered  merely  in  ex- 
pectation of  marriage  with  the 
party  served  will  not  sustain 
assMmpsit  even  after  such  party  has 
married  another  than  the  person 
who  performed  the  service.  Lafon- 
tain  V.  Hayhurst,  89  Me.  388,  58 
Am.  St.  430. 

If  services  are  performed  without 
expecting  payment  in  money,  but 
with  the  expectation  that  they 
would  offset  services  rendered  by  the 
other  party  at  the  same  time,  and 
the  latter  obtains  a  judgment  for 
his  services  the  other  party  may 
recover  on  an  implied  promise  for 
the  services  rendered.  Cook  v.  Bates, 
88  Me.  455.  V,>' 

It  is  said  in  Taussig  v.  St.  Louis 
&  K.  R.  Co.,  1G6  Mo.  28,  89  Am. 
St.  674,  that  it  is  well  settled  that 
"the  directors  of  a  corporation  can- 
not recover  compensation  for  their 
services  when  rendered  in  tlie  line 
of  their  duty  as  such,  whether  eo 
nomine  as  directors,  officers,  mem- 
bers of  committees  or  otherwise  un- 
less compensation  for  such  services 
is  provided  for  in  its  charter  or  au- 


thorized by  a  by-law  or  resolution 
of  the  board  of  directors  before  the 
services  are  rendered.  17  Am.  & 
Eng.  Enc.  Law  (1st  ed.),  p.  119, 
§  6,  and  cases  cited  in  note  3;  Mar- 
tindale   v.    Wilson-C.    Co.,    134   Pa. 

348,  19  Am.  St.  706;  Loan  Ass'n  v. 
Stonemetz,  29  Pa.  534;  Hodges  v. 
Rutland  &  B.  E.  Co.,  29  Vt.  220; 
Rockford,  etc.  R.  Co.  v.  Sage,  65  111. 
328,  16  Am.  Rep.  587 ;  Taylor,  Priv. 
Corp.  (4th  ed.),  §  646;  1  Morawetz 
Priv.  Corp.  (2d  ed.),  §  508;  Beach 
v.  Stouflfer,  84  Mo.  App.  395;  Rem- 
mero  v.  Leky,  70  id.  364;  Rose  v. 
Eclipse  C.  Co.,  60  id.  28 ;  Pfeiffer  v. 
Lansberg  B.  Co.,  44  id.  59;  Besch 
v.  Western  C.  Mfg.  Co.,  36  id.  333; 
Bennet  v.  St.  Louis  E.  Co.,  19  id. 

349.  Generally  in  these  cases  the 
director  was  seelcing  to  recover  sal- 
ary or  compensation  for  services  as 
a  director,  manager,  officer,  com- 
mitteeman, or  for  other  like  services 
nearly  or  remotely  incident  to  his 
duties  as  director,  when  no  compen- 
sation had  been  provided  therefor 
by  formal  action  of  the  board,  and 
under  this  rule  a  recovery  was  de- 
nied. •  *  *  Here  the  plaintiff,  an 
attorney  at  law,  who  is  a  director 
of  the  defendant  corporation,  as  also 
its  secretary  and  treasurer,  is  suing 
for  the  value  of  services,  not  within 
the  scope  of  or  incident  to  the  duties 
of  any  of  those  official  positions  or 
relations,  but  for  special  personal 
services,  strictly  in  the  line  of  his 
profession  and  entirely  outside  of 
the  line  or  scope  of  any  of  his  offi- 
cial duties.  And  the  question  is, 
what  is  the  rule  in  such  case?  The 
rule  applicable  to  such  a  case,  to  be 
deduced  from  tlie  modern  and  best 
considered  cases,  is,  we  think,  that  a 
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were  expended  in  its  recovery.^'  And  one  who  suffers  logs 
washed  upon  his  land  to  remain  there  an  unreasonable  length  of 
time  before  they  were  reclaimed  may  recover  such  damages  as 
he  sustained  thereby.*^ 

If  a  father  repudiates  a  contract  for  service  made  by  his  minor 
son  he  may  claim  the  value  of  the  services  rendered ;  if  the  em- 
ployer has  permitted  the  son  to  use  part  of  his  time  for  his  own 
purposes  its  value  may  be  deducted,*"  as  may  the  sum  paid  by 
the  employer  for  board  and  clothes  the  father  should  have  sup- 
plied ;  *'  but  in  Massachusetts  the  rule  is  limited  to  board.*^  The 
recovery  is  not  measured  by  what  the  son  might  have  earned  for 
the  father  during  the  time  he  was  employed  by  the  defendant, 
but  by  what  he  in  fact  earned  in  the  latter's  service  in  view  of 
the  custom  of  the  employment  in  which  he  engaged,  less  ad- 


party,  although  a  director  or  other 
officer  of  a  corporation,  may  recover 
the  reasonable  value  of  necessary 
services  rendered  to  a  corporation 
entirely  outside  of  the  line  and 
scope  of  his  duties  as  such  director 
or  oiBcer,  performed  at  the  instance 
of  its  officers,  whose  powers  are  of 
a  general  character,  upon  an  implied 
promise  to  pay  for  such  services 
v^hen  they  were  rendered  under  such 
circumstances  as  to  raise  a  fair  pre- 
sumption that  the  parties  intended 
and  understood  they  were  to  be  paid 
for,  or  ought  to  have  so  intended 
and  understood.  Fitzgerald  &  M. 
C.  Co.  v.  Fitzgerald,  137  U.  S.  98, 
34  L.  ed.  608;  Pew  v.  First  Nat. 
Bank,  130  Mass.  391;  Bassett  v. 
Fairchild,  132  Cal.  637,  52  L.R.A. 
611;  National  L.  &  I.  Oo.  v.  Rock- 
land Co.,  36  C.  C.  A.  370,  94  Fed. 
335 ;  Brown  v.  Republican  Mountain 
S.  Mines,  17  Colo.  421,  16  L.R.A. 
426 ;  Greensboro,  etc.  T.  Co.  v.  Strat- 
ton,  120  Ind.  294;  Santa  Clara  M. 


Ass'n  V.  Meredith,  49  Md.  389,  33 
Am.  Rep.  264;  Rogers  v.  Hastings 
&  D.  R.  Co.,  22  Minn.  25;  Shackle- 
ford  v.  New  Orleans,  etc.  R.  Co.,  37 
Miss.  202;  Chandler  v.  Monmouth 
Bank,  13  N.  J.  L.  255;  Cheeney  v. 
Lafayette,  etc.  R.  Co.,  68  111.  570,  18 
Am.  Rep.  584;  Citizens'  Nat.  Bank 
V.  Elliott,  55  Iowa  104,  39  Am.  Rep. 
167.  To  the  same  effect  is  Steele 
V.  Gold  Fissure  M.  Co.,  42  Colo. 
529,  126  Am.  St.  177.  See  Jones  v. 
Vance  St.  Co.,  92  111.  App.  158;  and 
as  to  municipal  officers.  Spearman 
V.  Texarkana,  58  Ark.  348,  22  L.R.A. 
855,  and  cases  cited. 

88  Reder  v.  Anderson,  4  Dana  193. 

89  Sheldon  v.  Sherman,  42  Barb. 
368. 

*<>  Sherlock  v.  Kimmell,  75  Mo.  77. 

"Rounds  V.  McDaniel,  133  Ky. 
669,  134  Am.  St.  482;  Culberson  v. 
Alabama  C.  Co.,  127  Ga.  599,  9 
L.R.A.(N.S.)  411;  Huntoon  v. 
Hazelton,  20  N.  H.  388. 

*2  Adams  v.  Woonsocket  Co.,  11 
Mete.    (Mass.)    327. 
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vances  made.*'  If  a  father  suing  to  recover  the  value  of  a 
minor's  services  proves  the  contract,  and  no  other  evidence  of 
their  value  is  offered,  he  is  bound  by  it.**  A  promise  by  the 
employer  is  generally  implied  to  make  reasonable  compensation 
for  services  rendered  unless  there  are  circumstances  which  nega- 
tive that  implication.**  Where  a  person  renders  service  for  an- 
other, relying  solely  upon  his  generosity  and  expecting  to  be 
compensated  by  a  legacy,  he  cannot,  when  disappointed  in  such 
expectation,  maintain  an  action  at  law  for  the  value  of  such 
service ;  **  that  which  was  originally  intended  as  a  gratuity  can- 
not be  turned  into  a  charge.*''  It  is,  however,  settled  that  a 
contract  to  pay  for  services  by  will  is  valid ;  *'  and  where  the 
promise  is  of  a  specific  sum  by  bequest,  it  may  be  recovered,  but 
no  more,**  except  interest,'"  or,  if  the  promise  is  of  a  specific 
portion  of  the  estate  its  value  will  be  the  measure  of  recovery.** 
If  the  whole  estate  was  to  be  devised  and  part  of  it  has  been 
devised  to  others  the  value  of  the  latter  may  be  recovered  after 
deducting  the  decedent's  debts  and  expenses  of  administration.'* 

*S  Weeks  v.  Holmes,  12  Cush.  215.  «  Kerr  v.  Cusenbary,  60  Mo.  App. 

**  Henderhen  v.  Cook,  66  Barb.  21.  553,  563. 

46  Brown  v.  Crown  G.  M.  Co.,  150  48  Banks  v.  Howard,  117  Ga.  94; 
Cal.  376;  Hall  v.  Luckman,  133  q^^^j^  ^  j^^j^_  ^33  111.  438;  Red- 
Iowa  518;  Bryan  v.  O^wles,  152  N.  g^j^ 

C.  767;  Alexander  v.  Worman,  6  H.  ^     x.           ,.    x.       ^^. 

&  N.  100;  Higgins  V.  Hopkins.  3  Ex.  f'"'*^'*'"    ^-    ^'''^'''^'    3*    ^<^-    "75; 

166;  Poueher  v.  Norman,  3  B.  &  0.  ^^y'^^  "■  ^yl««'  ^  Bush  237;  Lee  v. 

744;    Kingston   v.   Kelly,    18   L.   J.  barter,  52  Ind.  342;  Porter  v.  Dunn, 

(Ex.)     360;    Lewis    v.    Trickey,    20  61  Hun  310;  Leahy  v.  Campbell,  70 

Barb.  387;  Boylan  v.  Holt,  45  Miss.  App.  Div.    (N.  Y.)    127. 

277.  *9  Porter  v.  Dunn,  supra;  Bell  v. 

The   rule   applies   where   work   is  Hewitt,  24  Ind.  280. 

done  under  a  mutual  mistake,  the  60  Banks  v.  Howard,  swpra. 

parties    supposing    the    price    was  61  Waters  v.  Cline,   121  Ky.  611; 

fixed.     Lamins  v.  Woods,  4  Ky.  L.  ^^^^^  ^    Y&rv,  53  Ind.  390;  Matter 

I^eP-  365.  of  Mallory,  13  N.  Y.  Misc.  595 

46  Granding  v.  Reading,  10  N.  J.  j^  .^  immaterial  what  the  servant 

Eq.  370;  Osborn  v.  Guy's  Hospital,  ,    ,       ,            ,^     . 

>,,      „,,„     X     o              r<             1  might  have  earned  elsewhere.    Davis 

2  Str.  728;  Le  Sage  v.  Coussmaker,  & 

1  Esp  189;  Little  v.  Dawson,  4  Dall.       v.  Davis,  93  Ark.  93. 

111.  62  Day  v.  Washburn,  76  N.  H.  203. 
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So  a  general  promise  to  make  compensation  in  the  promisor's 
will  entitles  the  promisee  to  maintain  an  action  against  the  per- 
sonal representative  for  reasonable  compensation  if  the  promise 
be  not  fulfilled.^'  If  the  promise  is  to  leave  a  particular  prop- 
erty to  the  person  performing  the  service  and  the  promisor  fails 
to  perform  there  may  be  a  recovery  upon  a  quantum  meruit  of 
the  value  of  the  services  rendered ;  the  quantum,  meruit  will  not 
be  the  basis  of  the  right  to  recover,  but  the  measure  of  the 
amount  the  servant  is  entitled  to  receive,  not  to  exceed  the  value 
of  the  property  which  was  the  consideration  for  his  contract. 
That,  however,  would  be  diminished  by  the  value  of  what  the 
servant  actually  received  from  his  employer  in  excess  of  what 
was  necessary  to  support  and  maintain  the  latter  during  his  life- 
time.** A  servant  who  has  had  the  use  and  management  of  his 
master's  property  is  chargeable  only  with  what  he  actually  re- 
ceived therefrom,  not  with  what  he  might  have  received  by 
better  management,  no  fraud  or  gToss  negligence  being  shown.'* 
Any  circumstances  will  suffice  to  give  a  right  of  action  to  re- 
cover for  the  value  of  services  rendered  if  they  negative  any 
inference  that  the  services  were  gratuitous  or  that  the  matter 
of  paying  for  them  was  left  to  the  will  and  pleasure  of  the 

BSHull  V.  Thorns,  82  Conn.  647  ardson,  88  Hun  49;  Hopkins  v. 
(not  exceeding  the  sum  to  be  pro-  Clark,  90  Hun  4  (interest  recover- 
vided  for  in  the  will)  ;  Flowers  v.  able  from  commencement  of  ac- 
Poorman,  43  Ind.  App.  528;  Heery  tion)  ;  Gall  v.  Gall,  27  App.  Div. 
V.  Reed,  80  Kan.  380;  Griffith  v.  .  (N.  Y.)  173;  Reynolds  v.  Robinson, 
RQ>bertson,  73  Kan.  666;  Hall  v.  64  N.  Y.  589;  Nelson  v.  Masterton, 
Getman,  121  Mo.  App.  630;  Cham-  2  Ind.  App.  524;  Purves'  Est.  9  Pa. 
bers  V.  Boyd,  116  App.  Div.  (N.  Y.)  Dist.  5;  Kauss  v.  Rohner,  172  Pa. 
208;  Pelton  v.  Smith,  50  Wash.  459;  481,  51  Am.  St.  762;  Updike  v.  Ten- 
Succession  of  McNamara,  48  La.  Broeck,  32  N.  J.  L.  105;  Murtha  v. 
Ann.  45  (implied  promise);  Saun-  Donohoo,  149  Wis.  481  (though  the 
ders  V.  Saunders,  90  Me.  284  (mu-  promise  was  a  legacy  for  a  specific 
tual  understanding)  ;  Collier  V.  Rut-  sum),  §   79. 

ledge,  136  N.  Y.  621   (the  amount  of  54  Hudson  v.  Hudson,  90  Ga.  581; 

the  recovery  is  not  affected  because  Banks  v.  Howard,  117  Ga.  94.     See 

of  the  insolvency  of  the  promisor  at  §  220. 

the  time  of  his  death);    Stokes  v.  '  55  Winkler  v.  Killian,   141  N.   C. 

Pease,  79  Hun  304;  Jliller  v.  Rich-  575. 
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employer.'*  On  the  other  hand,  if  the  services  appear  to  have 
been  rendered  as  a  gratuitous  kindness  or  the  facts  are  insuf- 
ficient to  show  an  intention  to  pay  for  them  no  action  will  lie.'' 
Thus,  where  a  slave  servant  accompanied  his  master  from  the 
West  Indies  to  England  and  there  continued  in  his  service  with- 
out any  agreement,  he  was  not  entitled  to  wages.*'  So  guardians, 
executors,  administrators  or  other  trustees  are  not  entitled  to 
claim  compensation  for  their  services  except  by  virtue  of  a 
statute  or  contract."  The  general  rule  in  equity  in  this  country 
is  that  trustees  are  entitled  to  reasonable  and  just  compensa- 
tion. But  that  will  not  be  allowed  if  fraud,  wilful  default  or 
gross  negligence  in  the  management  of  the  trust  estate  is 
shown.  ^''  The  elements  entering  into  the  amount  of  compensa- 
tion are  the  size  of  the  estate,  the  labor  performed  and  the  re- 
sults achieved.^^  The  compensation  of  receivers,  trustees  and 
other  like  officers  of  courts  should  be  measured,  not  by  the  high- 
est salaries  which  large  establishments  may  pay,  but  by  analogy 


56  Dorr  V.  Dudley,  135  Iowa  20; 
Hudson  V.  Hudson,  90  Ga.  581 ;  Mur- 
rell  V.  Studstill,  104  Ga.  604;  Hef- 
fron  V.  Brown,  155  111.  322;  Eidler 
V.  Kidler,  103  Iowa  470;  Matter  of 
Strickland,    10    N.    Y.    Misc.    486 
Maitland  v.  Greer,  8  Pa.  Super.  461 
Knauss's  Est.,  148  Pa.  265;  Plate  v 
Durst,  42  W.  Va.  63,  32  L.E.A.  404 
Sherman  v.  Whiteside,  190  111.  576 
Martin   v.   Martin,    108    Wis.   284 
Koch    v.    Williams,    82    Wis.    186 
Jacobson  v.  LaGrange,  3  Johns.  199 
Patterson  t.  Patterson,  13  id.  379 
Martin  v.  Wright,  13  Wend.  460,  28 
Am.  Dec.   468;   Eaton  v.  Benton,  2 
Hill  576;  Eobinson  v.  Eaynor,  28  N. 
Y.  494. 

57  Gillette's  App.,  82  Conn.  500; 
Kaufman  Adv.  Agency  v.  Snellen- 
burgh,  43  N.  Y.  Misc.  317;  In  re 
Pinkerton's  Est.,  49  N.  Y.  Misc. 
363;  2  Add.  on  Cont.,  §  851;  Wal- 


ton V.  Clark,  54  Minn.  341;  Kahn 
V.  Lichtenstein,  28  App.  Div.  (N. 
Y.)  211;  Brown  v.  Scott,  91  Wis. 
674.  See  Swanzy  v.  Moore,  22  111. 
63,  74  Am.  Dec.  134. 

68  Alfred  v.  Fitzjames,  3   Esp.   3. 

69Huggins  V.  Eider,  77  111.  360; 
Barrett  v.  Hartley,  L.  E.  2  Eq.  789; 
Christophers  v.  \A'hite,  10  Beav. 
523;  Moore  v.  Frowd,  3  Myl.  &  Cr, 
45;  Manson  v.  Baillie,  2  Macq.  H. 
of  L.  Cas.  80;  Collins  v.  Carey,  2 
Beav.  128;  Morgan  v.  Hannas,  13 
Abb.  Pr.  (N.S.)  301;  Lansing  v. 
Lansing,  1  id.  280;  Hopper  v.  Adee, 
3  Duer  235. 

60  Whittemore  v.  Coleman,  239  111. 
450;  Davis  v.  Swedish- Am.  Nat. 
Bank,  78  Minn.  408 ;  Speiser  v.  Mer- 
chants' Excli.  Bank,  110  Wis.  506. 

61  Staggenborg  v.  Bailey,  118  Ky. 
301. 
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to  such  as  the  law  fixes  for  public  officers  having  similar  duties.*^ 
Interest  cannot  be  recovered  on  the  amount  due  an  executor  for 
services  if  the  delay  in  payment  is  attributable  to  his  conduct;  " 
otherwise  it  may  be  recovered  from  the  time  suit  was  brought 
if  a  previous  demand  was  not  made.^* 

Where  the  family  relation  exists  the  law  presumes  that  what 
one  member  of  the  family  does  for  another  is  done  gratuitously 
and  because  of  that  relation.  In  such  a  case  an  agreement  to 
pay  for  services  must  be  established  either  by  proof  of  an  ex- 
press contract  or  of  facts  from  which  an  inference  of  such  agree- 
ment will  arise.*'  The  strength  of  the  presumption  varies  ac- 
cordingly to  the  circumstances  of  each  case — the  closeness  of  the 
relationship,  the  financial  or  physical  situation  of  one  or  both 
of  the  parties  and  many  other  incidents.    It  has  been  said  that 


6*  Speiser  v.  Bank,  supra.  See 
Hickey  v.  Parrot  S.  &  C.  Co.,  32 
Mont.  143,  108  Am.  St.  510. 

The  amount  of  money  handled  by 
a  receiver  has  been  given  controlling 
weight  in  fixing  his  compensation 
though  he  acted  as  his  own  attorney. 
In  re  Spokane-C.  River  E.  &  N.  Co., 
70  Wash.  142. 

83  McClelland  v.  Bristow,  9  Ind. 
App.  543. 

64  Mulligan  v.  Smith,  32  Colo.  404. 

86  Meyers  v.  Meyers,  141  Ala. 
343;    Williams  v.  Walden,  82  Ark. 

136  (though  the  services  were  ex- 
traordinary) ;  Cotter  v.  Cotter,  82 
Conn.  331 ;  Gorman  v. '  Carr,  7 
Pennew.  (Del.)  292;  Shutts  v. 
Franke,  42  Ind.  App.  275;  Wise  v. 
Outtrim,  139  Iowa  192;  Baugh  v. 
Baugh,  139  Ky.  830  (express  con- 
tract necessary)  ;  Dowell  v.  Dowell, 

137  Ky.  167;  Conway  v.  Conway, 
130  Ky.  218;  Green  v.  Green,  119 
Ky.  103;  Lowe  v.  Lowe,  111  Md. 
113;  Duckworth  v.  Duckworth,  98 
Md.  92;  Hialey  v.  Hialey,  157  Mich. 


45;  In  re  Colburn's  Est.,  153  Mi«h. 
206,  18  L.R.A.(N.S.)  149,  126  Am. 
St.  479;  Begin  v.  Begin,  98  Minn. 
122;  Bircher  v.  Boemler,  204  Mo. 
554;  More  v.  Shepard,  133  App.  Div. 
(N.  Y.)  471;  Lowrie  v.  Oxendine, 
153  N.  C.  267;  Dunn  v.  Currie,  141 
N.  C.  123 ;  McBride  v.  McGinley,  31 
Wash.  573;  Hanly  v.  Potts,  52  W. 
Va.  263;  Lewis  v.  Lewis,  75  Ark. 
191  (contract  implied  to  pay  for 
nephew's  services)  ;  Hudson  v.  Hud- 
son, 90  Ga.  ,581;  O'Kelly  v.  Faulk- 
ner, 92  Ga.  521;  Walker  v.  Brown, 
104  Ga.  357,  361;  Ridler  v.  Rid- 
ler,  103  Iowa  470;  Rpynolds  v. 
Reynolds,  92  liy.  556;  Zimmerman 
V.  Zimmerman,  129  Pa.  229,  15 
Am.  St.  720;  Ulrich  v.  Ulrich, 
60  N.  Y.  Super.  237;  Matter  of 
Dusenbury,  10  N.  Y.  Misc.  633 
Newell  v.  Lawton,  20  R.  I.  307 
Sherman  v.  Whiteside,  190  111.  576 
Sloan  V.  Dale,  90  Mo.  App.  87 
Hall  V.  Finch,  29  Wis.  278,  9  Am. 
Dee.  559;  Pellage  v.  Pellage,  32 
Wis.   136;   Tyler  v.  Burrington,  39 


§    679]  COHTEACTS    AND    SEBYICES.  2473 

"as  between  parents  and  an  adult  child  whenever  compensation 
is  claimed  in  any  case  by  either  against  the  other  for  services 
rendered  it  must  be  determined  from  the  particular  circum- 
stances of  that  case  whether  the  claim  should  be  allowed  or  not. 
There  can  be  no  fixed  rule  governing  all  cases  alike.  In  the 
absence  of  direct  proof  of  an  express  contract  the  question  al- 
ways is,  can  it  he  reasonably  inferred  that  pecuniary  compensa- 
tion was  in  the  view  of  the  parties  at  the  time  the  services  were 
rendered ;  and  that  depends  upon  the  circumstances  of  the  case, 
the  relation  of  the  parties  being  one  of  the  circumstances,"  ®° 
and  the  incapacity  of  the  person  served.^^  The  character  of  the 
services  rendered  and  the  time  required  therefor  are  also  ma- 
terial elements.^'  In  a  late  case  the  court  laid  down  the  rule 
that  where  a  minor  enters  a  family,  receiving  those  attentions 
and  care,  and  the  ordinary  necessaries  which  would  be  furnished 
a  member  by  nature  he  cannot  recover  for  services  rendered  the 
head  of  the  family  during  that  period  unless  an  agreement  be 
shown  to  that  effect.  The  presumption  is  that  his  support  com- 
pensates for  the  services  he  may  perform.  To  overcome  such 
presumption  an  agreement  for  compensation  must  be  established 
by  evidence  which  is  clear,  positive  and  direct.**    The  existence 

Wis.  376 ;  Wells  v.  Perkins,  43  Wis.  Martin  v.  Martin,  108  Wis.  284.  See 

160;    Ayres   v.   Hull,   5   Kan.   419;  Galloway   v.    Galloway,    24   Ky.   L. 

Mills  V.  Joiner,  20  Fla.  479;  Scully  Eep.  857,'  Linnan  v.  Linnan,  131  La 

V.   Scully,   28   Iowa   548;    Smith  v.  535;   Hatfield's  Est.,  50  Pa.  Super. 

Johnson,   45   Iowa   348;    Heffron   v.  450. 

Brown,    155    111.    322,    54   111.    App.  66  Broderick  v.   Broderick,  28  W. 

377;  Lang  V.  Dietz,  93  id.  148  (serv-  Va.   378;    Murrell  v.   Studstill,   104 

ices  of  foster  child  after  majority)  ;  Ga.  604;   Butler  v.  Kent,  152  Ala. 

Dolbeare    v.     Coultas,    94    id.    55;  594;   Griffith  v.  Robertson,  73  Kan. 

Puterbaugh   v.   Puterbaugh,   7   Ind.  666;   Eimolf  v.  Thomson,  95  Minn. 

App.  280;   Dodson  v.  McAdams,  96  230;  Pelton  v.  Smith,  50  Wash.  459. 

N.  G.  149,  60  Am.  Eep.  408;   Price  See  Lillard  v.  Wilson,  178  Mo.  145. 

V.   Price,   101   Ky.   28;   Reed's  Est.,  «V  Key  v.  Harris,  116   Tenn.  161. 

8  Montgomery  Go.  L.  Rep.  98 ;  Mait-  68  Harrison  v.  Harrison,   129   Ga. 

land   V.    Greer,   8   Pa.    Super.    461;  284;  Phinazee  v.  Bunn,  123  Ga.  230. 

Jackson    v.    Jackson,    96    Va.    165;  69  Walker  v.  Taylor,  28  Colo.  233, 

Leitgabel    v.    Belt,    108    Wis.    107;  citing  Windland  v.  Deeds,  44  Iowa 
Suth.  Dam.  Vol.  Ill— 2. 
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of  the  presumption  has  been  denied  where  the  person  who  ren- 
dered the  services  was  an  adult  and  had  a  residence  apart  from 
the  person  served.'"  It  does  not  rest  merely  upon  propinquity 
of  relationship,  but  upon  household  relationship.''^  On  the 
breach  of  a  contract  to  clothe,  care  for  and  educate  a  child  re- 
ceived into  a  family  in  return  for  services  the  value  of  those 
rendered  may  be  recovered  for,  less  the  value  of  the  partial  per- 
formance.'* The  degree  of  relationship  and  the  kind  of  services 
and  the  length  of  time  they  were  performed  are  factors  in 
determining  the  right  of  the  person  who  rendered  them  to 
recover.'* 

In  actions  for  compensation  on  a  qvmitum  meruit  the  inquiry 
being  what  amount  the  party  who  has  done  the  work  deserves, 
every  fact  which  will  tend  to  enhance  the  merit  and  value  of  his 
services  is  admissible  in  evidence  for  his  benefit ;  and  every  fact 
which  will  detract  from  their  merit  and  value  is  admissible 
against  him  in  behalf  of  the  employer.'*    It  is  a  good  defense 


98 ;  Thorp  v.  Bateiuan,  37  Mich.  68 ; 
McGarvey  v.  Roods,  73  Iowa  363; 
Smith  V.  Johnson,  45  Iowa  308; 
Candor's  App.,  5  W.  &  S.  513;  Wy- 
ley  V.  Bull,  41  Kan.  306;  Tyler  v. 
Burrington,  39  Wis.  376;  Hall  v. 
Finch,  29  Wis.  278,  9  Am.  Rep.  559. 
To  the  same  eflFeot  are  McClure  v. 
Lenz,  40  Ind.  App.  56;  Fltzpatrick 
V.  Dooley,  112  Mo.  App.  165;  Hicks' 
V.  Barnes,  132  N.  C.  146.  See  Waech- 
ter  V.  Walters,  41  Ind.  App.  408. 

TO  Winkler  v.  Killian,  141  N.  C. 
575,  115  Am.  St.  694,  and  cases 
cited. 

71  Page  V.  Page,  73  N.  H.  305. 

There  need  not  be  any  ties  of  kin- 
ship to  connect  persons  living  in 
the  same  house  and  under  one  man- 
agement as  members  of  the  same 
family.  Pearre  v.  Smith,  110  Md. 
531. 

72  Ottoway  V.  Milroy,  144  Iowa 
631. 

73  Humble  v.  Humble,  152  Ky. 
160. 


74  Central  M.  Co.  v.  Thaler,  133 
Mo.  App.  86 ;  Rutledge  &  K.  Realty 
Co.  V.  Gartside,  128  Mo.  App.  580; 
Berry  v.  Collins,  9  Ohio  C.  C.  656; 
Gausman  v.  Paff,  10  Ky.  L.  Rep. 
240  (Ky.  Super  Ct.)  ;  McDonough's 
Est,  19  Phila.  157;  Morrow  v. 
Board  of  Education,  7  S.  D.  553 
Schopep  V.  Baldwin,  83  Hun  234 
Reynolds  v.  Robinson,  64  N.  Y.  589 
Cadman  v.  Markle,  76  Mich.  448,  5 
L.R.A.  707;  Morris  v.  Redfield,  23 
Vt.  295;  Moline  W.  P.  &  Mfg.  Go. 
V.  Nichols,  26  111.  90;  Robinson  v. 
Mace,  16  Ark.  97;  Duncan  v.  Blun- 
dell,  3  Stark.  6;  Hayselden  v.  Staff, 
5  A.  &  E.  153;  Gleason  v.  Clark,  9 
Cow.  57;  Miller  v.  Haskell,  179 
Mass.  312.  See  Clark  v.  Fensky,  3 
Kan.  389. 

It  may  be  shown  in  enhancement 
of  the  claim  of  a  nurse  that  dis- 
agreeable odors  were  emitted'  from 
the  body  of  the  patient  by  reason 
of  his  disease;  but  not  that  the  resi- 
dence  of   the   nurse,    in   which   the 
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to  show  that  the  work  was  so  unskilfully,  carelessly  or  wrongly 
done  that  the  employer  thereby  suffered  injury,  or  that  it  was 
for  such  cause  useless  and  had  to  be  done  again.'''  An  employee 
engaged  to  perform  particular  services  is  entitled  to  recover 
therefor  what  they  are  reasonably  worth,  if  faithfully  and  prop- 
erly performed,  notwithstanding  the  employer  will  derive  no 
advantage  from  them.  Thus,  where  an  agent  was  employed  to 
sell  an  estate  and  the  owner,  without  sufficient  reason,  refused  to 
fulfill  an  agreement  which  the  agent  had  made  a  right  to  demand 
compensation  accrued  to  him,  and  the  amount  was  held  to  be 
ascertainable  by  the  established  usage.''*  A  mechanic  who  skil- 
ftdly  works  out  the  plan  given  him  and  in  a  workmanlike  man- 
ner follows  his  employer's  directions,  has  no  concern  with  the 
success  and  profit  of  his  work,  or  with  the  question  whether  it 
answers  the  purpose  intended.''''  It  is  enoiigh  that  an  attorney 
is  employed  to  carry  a  case  on  appeal  to  a  higher  court.  He  is 
not  responsible  for  its  merits  or  demerits,  but  is  entitled  to  pay- 
ment for  his  services,  and  as  against  this  claim  the  inquiry 
whether  there  was  anything  in  the  appeal  to  argue  is  irrelevant.'" 
A  failure  to  win  a  case  is  no  defense  unless  it  is  lost  through  the 
attorney's  mismanagement.''^  The  undertaking  of  an  architect 
does  not  imply  or  warrant  a  satisfactory  result ;  but  only  that  he 
possesses  skill  and  ability,  including  taste,  sufficient  to  enable 
him  to  perform  the  required  services  ordinarily  and  reasonably 
well.  His  compensation  is  6arned  if  any  failure  to  satisfy  the 
employer  is  not  the  fault  of  the  employee.'"  But  an  architect 
employed  to  prepare  plans  and  specifications  for  a  building  and 
furnish  an  estimate  of  its  probable  cost  is  not  entitled  to  his  fees 
unless  the  building  can  be  erected  at  a  cost  reasonably  approxi- 

patient  was  kept,  was  damaged  by  1^  Ricketts  v.  Sisson,  9  Dana  358, 

such  odors.     Crowe  v.  Gallenkamp,  35  Am.  Dec.  141. 

58  Mo.  App.  396,  quoting  the  text.  78  Case  v.  Hotchkiss,  3  Keyes  334. 

WErvin  v.   Epps,    15    Rich.   223;  79  Brackett    v.    Sears,    15    Mich. 

Farnsworth  v.  Gerrard,  1  Camp.  38  244;    French    v.    Cunningham,    149 

TeKock   V.    Emmerling,    22   How.  Ind.  632;  Isham  v.  Parlcer,  3  Wash. 

69,  16  L.  ed.  292;   McEwen  v.  Ker-  775. 

foot,    37    111.    530.      See   Walker   v.  80  Coombs  v.   Beede,   89   Me.    187, 

Rogers,  24  Md.  237.  56  Am.  St.  406. 
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mating  the  estimate.'^  The  right  to  compensation  is  not  depend- 
ent upon  the  plaintiff's  services  having  been  the  sole  means  in 
the  accomplishment  of  the  result  attained.'^ 

In  Brown  v.  Post  '*  it  was  held  that  commissions  for  procur- 
ing the  charter  of  a  vessel  in  the  port  of  New  York  are  payable 
as  soon  as  the  charter  is  effected  and  do  not  depend  upon  freight 
being  taken  or  upon  the  voyage  being  completed.  The  plain- 
tiffs, being  ship-brokers,  procured  for  the  defendants  a  charter 
of  a  vessel  for  a  voyage  from  New  York  to  Cape  Town,  and 
thence  to  Mauritius  or  Batavia,  the  freight  to  be  a  certain  sum 
(one  dollar)  and  five  per  cent,  primage  in  gold  per  barrel.  The 
charter-party  provided  that  the  charter-money  should  be  settled, 
if  at  Cape  Town  or  Mauritius,  at  a  certain  rate  of  exchange  in 
sterling  (four  shillings  and  two  pence),  for  the  price  so  fixed 
per  barrel;  if  at  Batavia  at  a  certain  other  rate  of  exchange  in 
the  currency  of  the  country  (two  and  a  haK  guilders),  for  the 
price  so  fixed.  No  cargo  ever  being  shipped  by  the  vessel,  the 
charter  was  not  performed.  It  was  held  that  the  plaintiffs 
were  entitled  to  recover  on  their  commissions  five,  per  cent,  on 
the  value  in  New  York  of  the  amount  of  sterling  currency  sus- 
ceptible of  being  earned  at  Mauritius  under  the  instrument; 
that  the  percentage  to  be  allowed  the  ship-brokers  is  to  be  esti- 
mated, not  by  the  ultimate  profits  actually  derived  from  the 
adventure,  but  by  what  they  would  be  if  it  were  successful. 

If  a  physician  has  employed  the  ordinary  amount  of  skill  in 
his  profession  and  has  applied  remedies  fitted  to  the  complaint 
and  calculated  to  do  good  in  general,  he  is  entitled  to  his  hire 
and  reward  although  they  may  have  failed  in  the  particular 
instance,  such  failure  then  being  attributable  to  some  peculiar- 
ity in  the  constitution  of  the  patient  for  which  the  medical  man 
is  not  responsible.**  A  physician  is  the  proper  judge  of  the  neces- 
sity of  the  number  of  visits  necessary  to  make  to  his  patient,  and 

SlFeltham  v.  Sharp,  99  Ga.  260;  83  6  Robert.  111. 

Brinckle  v.  England,  2  Boyce  (Del.)  84  French  v.  Burlingame,  155  Mo. 

16;  Ada  St.  M.  E.  Church  v.  Gam-  App.  548;  Logan  v.  Field,  192  Mo. 

sey,  66  111.  132.  54 ;   2  Add.  on  Cont.,   §  876 ;   Kan- 

88  Walker  Mfg.  Co.  v.  Knox,  136  nen  v.  McMuUen,  Peake  59;  Hupe  v. 

Fed.  334,  69  C.  C.  A.  160.  Phelps,  2  Stark.  480. 
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it  will  be  assumed  that  he  made  no  unnecessary  ones.'^  At 
least  one  court  looks  with  distrust  upon  a  bill  including  very 
many  charges  for  physicians'  consultations.  "As  to  the  preten- 
sion that,  from  the  moment  more  than  one  physician  is  called  in 
and  attends  regularly  upon  a  ease  every  visit  made  by  every 
physician  employed  takes  rank  as  a  consultation,  it  cannot  be 
listened  to,  even  supposing  that  the  visits  are  made  at  the  same 
hour,  so  that  the  physicians  actually  meet  at  the  patient's  bed- 
side. The  difFerence  of  the  charge  for  what  is  technically  ^tyled 
a  consultation  and  for  a  simple  visit  would  make  it  ruinous  to 
most  patients  and  onerous  to  all  to  avail  themselves  of  the  lights 
of  more  than  one  of  the  faculty  in  time  of  need."  *®  The  re- 
covery cannot  be  enhanced  because  the  plaintiff  was  not  called 
upon  to  perform  other  services  as  was  anticipated.'''  Interest 
may  be  allowed  if  a  bill  is  not  paid  within  a  reasonable  time 
after  presentation  though  it  includes  a  charge  for  services  not 
authorized  to  be  performed."  The  recovery  of  one,  who  has 
been  a  member  of  a  family,  for  services  rendered  after  reaching 
his  majority  is  to  be  lessened  to  the  extent  of  the  value  of  the 
clothing  received." 

If  service  is  performed  under  a  contract  which  specifies  the 
price  to  be  paid  for  doing  all  the  work  to  be  done  and  full  per- 
formance is  prevented  by  the  employer  his  liability  in  an  action 
upon  a  quantum  meruit  is  such  proportion  of  the  contract  price 
as  the  work  done  bears  to  the  whole  work  agreed  to  be  done."" 

SB  Todd  '  V.   Myers,   40    Cal.    357 ;  Garton,  77  Mo.  645 ;  Quint  v.  Ophir 

Ebner  v.  Mackey,  186  111.  297,  87  S.  M.  Co.,  4  Nev.  304. 
111.  App.  306.  "If  the  compensation  agreed  upon 

*S  Succession  of  Duclos,  11  La.  is  contingent  on  the  successful  re- 
Ann.  406;  Succession  of  Haley,  50  suit  of  a  suit  the  measure  of  dam- 
id.  840.  ages  is  not  the  contingent  fee,  but 

8T  Henderson  v.  Hall,   87  Ark.  1,  the  reasonable  value  of  the  services 

25  L.E.A.(N.S.)   70.  rendered."     French  v.  Cunningham, 

'8  Loomis  T.  Gillett,  75  Conn.  298.  supra,  citing  Western  U.  Tel.  Co.  v. 

89  Fitzpatrick  v.  Dooley,  112  Mo.  Semmes,  73  Md.  9;  Durkee  v.  Gunn, 
App.  165.  41  Kan.  496,  13  Am.  St.  300;  Pols- 

90  French  v.  Cunningham,  149  Ind.  ley  v.  Anderson,  7  W.  Va.  202,  23 
632,  citing  Brodie  v.  Watkins,  33  Am.  Rep.  613 ;  Ankeny  v.  Clark,  148 
Ark.  545,  34  Am.  Rep.  49;  Moyer  v.  U.  S.  345,  353,  37  L.  ed.  475,  478; 
Cantieny,  41  Minn.  242;   Kersey  v.  Noyea  v.  Pugin,  2  Wash.  653;  Doo- 
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The  recovery  for  the  storage  of  goods  which  should  have  been 
removed  is  measured  by  the  cost  of  storing  them,  and  not  by  the 
rent  paid  for  the  premises  nor  for  what  they  might  have  been 
rented  for.®^ 

§  680.  Proof  of  the  value  of  services;  judicial  notice  of  the 
value  of  attorney's  services;  weight  of  opinion  testimony.  The 
value  of  services  may  be  determined  by  customary  rates  where 
such  exist ;  they  are  then  market  values.**  And  upon  the  value 
of  services,  as  upon  the  value  of  property,  the  opinions  of  wit- 
nesses properly  informed  on  the  subject  may  be  taken.^'  Such 
opinions  may  be  based  upon  the  testimony  of  another  witness 
who  has  described  the  services  rendered.  "The  opinion  in  such 
a  ease  is  deemed  based  only  upon  the  character  and  extent  of  the 
services  as  they  had  been  so  described,  the  same  as  if  the  state- 
ment furnished  by  such  description  had  been  embraced  in^  a 


little   V.   McCuUough,    12   Ohio   St. 
360. 

91  Merle  &  H.  Mfg.  Co.  v.  Hicks, 
178  111.  App.  403. 

98  Walker  Mfg.  Co.  v.  Knox,  136 
Fed.  334,  69  C.  C.  A.  160;   Cotnam 
V.  Wisdom,  83  Ark.  601,  119  Am.  St. 
157;  Dobbins  v.  Graer,  50  Colo.  10; 
Allen  V.  Urdangen,   141  Iowa  280; 
Marshall    v.    Bahnsen,    1    Ga.   App. 
485;    Clark  v.  Ellsworth,  104  Iowa 
442;    AUis  V.   Day,   14  Minn.   518 
Thompson    v.    Boyle,    85    Pa.    477 
Williams  v.  Brown,  28  Ohio  St.  551 
Stanton  v.  Embrey,   93   U.   S.   557, 
985;  Pfeil  V.  Kemper,  3  Wis.  315. 

93  Covington  v.  St.  Francis  Coun- 
ty, 77  Ark.  258  (reasonableness  of 
ferry  rates)  ;  Halliday  M.  Co.  v. 
Louisiana  &  N.  E.  Co.,  80  Ark.  536 
(railroad  freight  rates)  ;  Fairchild 
V.  Whitmore,  6  Cal.  App.  52;  Allen 
V.  Urdangen,  supra;  Wheeler  v. 
Anglim,  193  Mass.  600;  Hialey  v. 
Hialey,  157  Mich.  45;  McKnight  v. 
Detroit  &  M.  R.  Co.,  135  Mich.  307; 
Troll  V.  Prudential  Ins.  Co.,  172  Mo. 


App.  12  (of  a  person  who  rendered 
services)  ;  Ward  v.  Kohn,  58  Fed. 
462,  7  C.  C.  A.  314;  Keenan  v.  Get- 
singer,  1  App.  Div.  (N.  Y.)  172; 
Levitt  V.  Miller,  64  Mo.  App.  147; 
Lewis  V.  Trickey,  20  Barb.  387; 
Ottawa  University  v.  Parkinson,  14 
Kan.  159,  164;  Reynolds  v.  Rob- 
inson, 64  N.  Y.  589;  Elting  v. 
Sturtevant,  41  Conn.  176;  Byrne 
v.  Byrne,  47  111.  507 ;  Mercur  v. 
Vose,  67  N.  Y.  56;  McCollum  v. 
Seward,  62  id.  316;  Shepard  v. 
Ashley,  10  Allen  542 ;  Madden  v. 
Porterfield,  8  Jones  166;  Ryans  v. 
Hospes,  107  Mich.  342. 

In  Craig  v.  Derrett,  1  J.  J.  Marsh. 
365,  it  was  said  the  jury  can  base 
a  verdict  upon  their  knowledge  of 
value. 

In  Madden  v.  Porterfield,  supra, 
it  was  held  that  it  is  the  province 
of  the  jury  to  affix  a  value  to  serv- 
ices according  to  their  nature  and 
extent  as  proved;  and  that  it  is  not 
necessary  for  witnesses  to  estimate 
their  value  in  money.     See  §  446. 
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hypothetical  question!"  **  But  this  rule  does  not  prevail  where 
the  opinion  as  to  value  is  based  on  the  testimony  of  several  wit- 
nesses."' If  the  services  rendered  are  of  such  a  nature  that  no 
person  can  be  found  who  had  rendered  or  employed  a  person  to 
render  precisely  the  same  services  as  those  for  which  a  recovery 
is  sought  hypothetical  questions,  covering  all  the  features  of  such 
services,  may  be  answered  by  witnesses  acquainted  with  the 
value  of  somewhat  similar  services. '*  Opinions  may  be  received 
though  they  are  based  on  values  elsewhere  than  at  the  place  in 
question  if  it  does  not  appear  that  there  is  a  difference  between 
the  values  in  such  places.*''  In  the  absence  of  exact  testimony 
as  to  the  value  of  a  particular  service  it  is  competent  to  show  the 
value  of  such  service  generally  and  follow  it  by  testimony  of  the 
peculiar  circumstances  or  conditions  attending  the  performance 
of  the  services  in  question.** 

In  fixing  the  value  of  an  attorney's  services  the  court  need 
not  be  governed  by  the  opinions  of  witnesses,  but  may  rely 
upon  its  own  knowledge  and  experience.'*  It  may,  after  testi- 
mony has  been  taken  as  to  the  value  of  such  services,  bring  to 
bear  its  knowledge  thereof  based  on  an  examination  of  the 
record  in  the  case  in  which  the  services  were  rendered;  but  it 
should  not,  no  evidence  having  been  taken,  attempt  to  fix  their 
value  even  though  the  parties  request  it  to  do  so.^  This  may 
be  the  rule  when  a  court  is  called  upon  to  fix  the  compensation 
of  attorneys  for  services  performed  as  its  officers.  Then  the 
opinions  of  other  attorneys,  although  unanimous,  are  not  con- 

r 

M  Miller   v.   Richardson,   88   Hun  98  Central  R.   Co.  v.  Turner,   143 

49,  citing  McCoUum  v.  Seward,  62  Ala.  142 ;  Pierce  v.  Norton,  82  Conn. 

N.  Y.  316;   Seymour  v.  Fellows,  77  441. 

id.   178.     To  the  same   effect,  Hop-  99  Hickey  v.  Parrot  S.  &   C.   Co., 

kins  V.  Clark,  90  Hun  4.  32    Mont.    143,    108    Am.    St.    510; 

95  Reynolds  v.  Robinson,  64  N.  Y.  ^'^^''^^  ^-  AlbrighJ;,  12  N.  M.  202; 
589,  said  to  be  distinguishable  from  Louisville  G.  Co.  v.  Hargis,  17  Ky. 
.,  .J.  J  ■  i,_  1-  i.  L.  Rep.  1190;  Olson  v.  State  Bank, 
the  cases  cited  m  the  preceding  note.  „„  ,,.        „„„     „     ,,       „     . 

,,  ,  „     ,         ^.  72  Minn.  320;  Beall  v.  Robinson,  91 

96  Hart  V.  Maloney,  101  App.  Div.  jjj  ^47;  Mathcny  v.  Bohn,  164 
(N.  Y.)  37;  Gall  v.  Gall,  27  App.  j^  495.  McMannomy  v.  Chicago, 
Div.  (N.  Y.)   173.  etc.  R.  Co.,  167  HI.  495. 

97Fioore   v    Burgher    (Tex.    Civ.  1  Gathe  v.  Broussard,  99  La.  Ann. 

App.),  128  S.  W.  1152.  312. 
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trolling.  "Judges  are  as  well  able  to  form  correct  opinions  as 
are  other  lawyers."  *  It  is  established  that  neither  courts  nor 
juries  are  bound,  in  estimating  the  value  of  professional 
services,  by  the  testimony  of  experts,  but  may  find  from  their 
own  judgment,  considering  the  nature  and  character  of  said 
services  and  the  time  occupied  in  their  performance,  the  value 
thereof.^  On  the  question  of  the  value  of  such  services  a  fee 
bill  agreed  upon  by  a  local  bar  represents  the  combined  judg- 
ment and  experience  of  those  best  able  to  pass  upon  the  various 
items  embraced  within  its  provisions  at  the  time  it  was  adopted, 
and  it  is,  therefore,  entitled  to  more  weight  than  the  opinion  of 
one  member  of  the  bar.*  The  customary  charge  for  services  in 
the  court  in  which  the  servioe  was  rendered  must  be  shown.*  If 
an  agreement  as  to  compensation  was  made  it  is  competent  evi- 
dence to  show  what  is  reasonable  though  the  action  is  against 
persons  not  parties  thereto.®  The  professional  standing  of  the 
plaintiff  is  relevant ; ''  hence  it  may  be  shown  that  a  physician 
was  extremely  busy  because  it  tends  to  show  such  standing.* 
In  an  action  upon  a  quantum  meruit  for  services  of  a  domestic 
character,  if  their  nature  and  extent  are  testified  to,  the  case  is 
for  the  jury  although  no  opinions  as  to  the  value  of  the  services 

8  Crane  v.   Eoselle,  157  111.  App.  ney  v.  Npw  Orleans,  54  Fed.  617,  4 

595;  McMillan  v.  Northport  S.  &  R.  C.  C.  A.  521;  Sanders  v.  Graves,  105 

Co.,  49  Wash.  76;  Richardson  v.  Ty-  Fed.  894.    Compare  Wood  v.  Barker, 

son,  110  Wis.  572,  588;  Noftzger  v.  49  Mich.  295;  Kingsbury  v.  Joseph, 

Moflfett,  63  Kan.  354.  94  Mo.  App  298;   Prather   v.  First 

3  Andrews   v.    Frierson,    144   Ala.  Presbyterian    Soc,    13    Ohio   N.    P. 

470  (auctioneer's  services)  ;  Pollard  (N.  S.)    169. 

V.  American  F.  M.  Co.,  139  Ala.  183 ;  *  Taylor's  Est.,  3  Pa.  Dist.  691. 

Hipp    V.    Spencer,    48    Colo.    433;  6  Crane  v.  Roselle,   157   111.  App 

Kingsley    v.    Anderson,    103    Minn.  595. 

510 ;   Cochran  v.  Cochran,  93  Minn.  '   6  Plymouth   G.  M.   Co.  v.  United 

284;    Donaldson  v.   Allen,   213   Mo.  States  F.  &  G.  Co.,  35  Mont.  23. 
293,  127  Am.  St.  601;  Head  v.  Har-  TLange  v.  Kearney,  affirmed  with- 

grave,  105  U.  S.  45,  26  L.  ed.  1028;  out  opinion,  127  N.  Y.  670;  Marshal] 


Leitensdorfer  v.  King,  7  Colo.  436;  v.  Bahnsen,  1  Ga.  App.  485. 

Bentley  v.  Brown,  37  Kan.  14;  Wil-  show  learning  and  ability,  but  not 

lard  V.  Williams,  10  Colo  App.  140;  professional  reputation.     Morrell  v. 

Arndt  v.  Hosford,  82  Iowa  503;  In  Lawrence,  203  Mo.  363. 
re  Borland's  Est.,  63  Cal.  282;  Whit-  '  Sills  v.  Cochems,  36  Colo.  624. 
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have  been  offered.'  The  same  rule  has  been  applied  in  action 
for  services  rendered  in  the  sale  of  land.^"  In  an  action  upon 
a  quantum  meruit  there  may  be  received  in  evidence  as  tending 
to  prove  the  value  of  the  services  the  terms  of  a  contract  or  a 
proposed  contract  between  the  parties  specifying  the  compensa- 
tion to  be  paid  for  such  services  as  were  rendered ;  "  but  it  is 
otherwise  as  to  a  contract  afterwards  made  between  them  and 
which  was  not  in  contemplation  when  the  services  were  ren- 
dered.^^  A  void  parol  agreement  may  be  proved.^'  The  value 
of  land  upon  which  an  option  was  secured  bears  upon  the  value 
of  the  services  rendered  in  securing  it.^*  The  valuation  placed 
upon  services  by  the  parties,  especially  by  him  to  whom  they 
were  rendered,  is  an  evidentiary  fact.^*  On  the  question  of  the 
reasonableness  of  the  amount  of  compensation  alleged  to  have 
been  orally  promised  for  services  performed  in  the  care  of  per- 
sons the  plaintiff  may  show  his  qualifications  for  other  employ- 
ments and  the  value  of  his  services  therein  for  the  purpose  of 
establishing  the  reasonableness  of  the  alleged  contract.'"  If 
there  is  a  conflict  in  the  evidence  respecting  the  amount  to  be 
paid  for  services  it  may  be  shown  what  the  services  rendered 
were  worth  when  the  contract  was  made."  A  professional  man 
cannot  show  the  charge  made  by  him  against  another  person  for 
like  services.'*  The  amount  paid  men  for  doing  work  for  their 
employer  may  not,  according  to  the  weight  of  authority,  be 
shown  to  prove  the  value  of  the  work  done ;  '^  declarations  of  an 
employer  as  to  the  wages  to  be  paid  his  employees  are  com- 

SHossler  v.  Trump,   62   Ohio  St.  Thacher  v.  New  York,  etc.  E.  Co., 

139.      Contra,,  Wood  v.   Barker,  49  153  App.  Div.   (N.  Y.)   186. 
Mich.  295.  13  Butler  v.  Kent,  152  Ala.  594. 

10  Hall  V.  Southland  I.  Ass'n,  53  1*  Donk  C.  &  C.   Co.  v.  Stroeter, 
Tex.  Civ.  App.  592.  133  111.  App.  199. 

11  Lacy  Mfg.   Co.  v.  Los  Angeles  15  Chandler  v.   Baker,   191   Mass. 
G.  &  E.  Co.,  12  Cal.  App.  37.  579. 

12Thomson-H.  E.  Co.  v.  Berg,  10  16  Waldron  v.  Alexander,  136  111 

Tex.  Civ.  App.  200.  550. 

In  an  action  upon  a  contract  void  17  Spurck   v.   Dean,   49    Neb.    66 ; 

under  the  statute  of  frauds  the  stip-  Allison  v.  Horning,  22  Ohio  St.  138 ; 

ulated    remuneration    may    be    re-  Swain  v.  Cheney,  41  N.  H.  232. 

garded  as  some  evidence  of  the  value  l'  Marshall  v.  Bahnaen,  supra. 

of  the  services ;    it  is  not  binding.  19  Maurice  v.  Hunt,  80   4.rk.  470 ; 
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petent.^"  The  price  for  which  others  could  be  or  had  been  hired 
may  not  be  proved.*^  A  witness  may  not  testify  as  to  the  sum 
he  would  have  paid  for  such  services  as  were  rendered ;  the  test 
is  as  to  their  value  to  the  defendant.  The  sum  subsequently  paid 
another  person  is  not  evidence  in  favor  of  the  plaintiff  in  the 
absence  of  proof  of  the  duties  performed  by  him  and  of  the 
abilities  of  the  two  men.^  If  a  bill  is  presented  for  services  the 
estimate  so  placed  upon  their  value  is  an  admission  of  the 
strongest  character  that  it  is  all  they  were  reasonably  worth. 
In  some  cases  the  strength  given  the  admission  is  such  that  it 
restricts  the  recovery. ^^  But  generally  the  admission,  though 
regarded  as  very  strong,  is  not  conclusive  as  matter  of  law  ;  it  is 
to  be  weighed  with  all  the  other  evidence.^*  A  salesman  em- 
ployed on  commission  cannot  show  what  his  future  earnings 
would  have  been  by  proving  his  average  earnings  while  selling 
similar,  but  not  identical,  goods  for  other  employers.^*  In  the 
absence  of  proof  of  the  value  of  services  of  such  a  nature  as  are 
not  within  the  common  knowledge  of  the  jurors  only  a  nominal 
sum  may  be  recovered  for  rendering  them.^^ 

§  681.  A  statutory  day's  work.      A  New  Hampshire  stat- 
ute provided:     "In  all  contracts  for  or  relating  to  labor,  ten 

Scott  V.  Wight,  138  111.  App.  105;  23  Wood  v.  Sherer,  186  Mass.  562; 

Gill   V.   Stay  lor,   97    Md.    665;    Mc-  Bates  v.  School  Dist.,  45  Wash.  498; 

Knight  V.  Detroit  &  M.  E.  Co.,  135  Daniels  v.  Wilber,  60  111.  526. 

Mich.   307;    §  446.     Contra,   CuUen  24  Pearson    v.    Hendriclc,    13    Cal. 

V.   Gallagher,   15   N.  Y.  Misc.   146 ;  App.  732 ;  U'Donnell  v.  McElroy,  157 

Pickles   V.    Ansonia,    76    Conn.    278  Mo.  App.  547;  Webster  v.  Loeb,  112 

(in  connection  witli  evidence  of  the  Mo.  App.  139;  Wilson  v.  Minneapo- 

nature   of   the  work   performed).  lis  &  N.  K.  Co.,  31  Minn.  481;  Will- 

The    work   done   by   others   must  iams    v.    Glenny,    16    N.    Y.    389; 

have  been  similar  to  that  done  by  Stryker  v.  Casaidy,  76  id.  50;  Sher- 

the    plaintiff.      Alabama   S.    Co.   v.  wood  v.  Hauser,  94  id.  620 ;  Miller 

Dewey,  156  Ala.  530.  v.   Beal,   26   Ind.    234;    Nauman   v. 

The  sum  paid  for  services  is  only  Zoehrlaut,  21  Wis.  460;   Brauns  v. 

evidentiary  against  a  third  person.  Green  Bay,   78  Wis.   8] ;   Patterson 

Southern  E.  Co.  v.  Reeder,  152  Ala.  v.  Houston,  92  111.  App.  624;  New- 

227,  126  Am.  St.  23.  combe  v.  Hyman,  16  N.  Y.  Misc.  25. 

20  Berry  v.  Collins,  9  Ohio  C.  C.  25  Roth  v.  Spero,  48  N.  Y.  Misc. 
656.  506;   Crawford   v.  Rice  &  Hutehins 

21  Ruttle  V.  Foss,  161  Mich.  132.  Baltimore  Co.,  98  S.  C.  121. 

22  O'Brien  v.   O'Brien  B.   W.  Co.,  28  Woodward  v.  Donnell,  146  Mo. 
154  Mo.  App.  183.  App.  119. 
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hours  of  actual  labor  shall  be  taken  to  be  a  day's  work  unless 
otherwise  agreed  by  the  parties;  and  no  person  shall  be  re- 
quired or  holden  to  perform  any  more  than  ten  hours'  labor 
in  any  one  day  except  in  pursuance  of  an  express  contract  re- 
quiring a  greater  time."  In  Brooks  v.  Cotton  "^  it  was  held 
that  if  work  is  done  through  a  season  at  a  certain  agreed  price 
per  day,  and  the  work  done  from  time  to  time  in  a  day  is 
done  and  accepted  without  objection  as  a  day's  work,  an  agree- 
ment may  be  implied  that  the  work  done  in  a  day,  whether 
on  an  average  more  or  less  than  ten  hours,  shall  be  reckoned 
and  paid  for  as  a  day's  work.  .  Perley,  G.  J.,  said :  "The 
employer  cannot  require  the  laborer  to  work  more  than  ten 
hours  in  a  day  without  express  agreement;  that  is  to  say,  if  the 
laborer  is  called  on  at  any  time  to  work  more  than  ten  hours 
in  a  day  he  cannot  be  required  to  do  it  unless  he  is  bound  to  do 
it  by  an  express  agreement.  But  Vi'e  do  not  understand  that 
this  provision  reaches  to  the  case  where  a  laborer  hired  by  the 
month  or  the  year  has  voluntarily  worked  more  than  ten  hours 
a  day^  If  he  is  to  be  paid  at  a  certain  rate  per  day  it  may  in 
such  case  be  implied,'  from  the  nature  of  the  employment  and 
the  conduct  of  the  parties,  that  what  he  did  in  a  day  was  to  be 
reckoned  as  a  day's  work."  In  Luske  v.  Hotchkiss  ^'  it  was  held 
that  a  week's  work  under  a  contract  for  a  fixed  price  per  week 
was  wo/k  for  the  period  of  a  week,  and  not  for  six  periods  of 
eight  hours  each;  and  that  a  party. who,  under  such  a  contract, 
had  worked  sixteen  hours  a  day  could  not  recover  for  two  weeks' 
work.  It  was  considered  that  the  only  effect  of  the  statute, 
where  a  case  falls  within  it,  is  to  release  the  laborer  from 
work  and  entitle  him  to  compensation  for  a  day's  labor  at  the 
end  of  eight  hours.  If  he  works  more  than  eight  hours  in  a 
day,  unless  by  special  request  or  agreement,  he  cannot  claim 

27  48  N.  H.  50,  2  Am.  Eep.  172.  wages,  and  that  an  employee  who 
Under  §  3738,  R.  S.  of  the  U.  S.,  works  twelve  hours  a  day  and  is 
which  provides  that  eight  hours  paid  by  the  day  and  accepts  the 
shall  constitute  a  day's  work  for  all  payment  cannot  be  heard  to  main- 
laborers,  workmen  and  mechanics  tain  that  every  eight  hours  consti- 
employed  by  or  on  behalf  of  the  tuted  a  day's  work.  Averill  v. 
government,  it  has  been  held  that  United  States,  14  Ct.  of  Cls.  200. 
its    purpose    was    not    to    increase  ^8  37  Conn.  219,  9  Am.  Rep.  314. 


2484  SUTHEELAND    ON    DAMAGES.  [§    681 

additional  compensation  for  such  extra  work.^'  There  cannot 
be  a  recovery  for  work  done  in  violation  of  the  law  for  the 
observance  of  Sunday.^" 

§  682.  Recovery  for  attorney's  services.  If  an  attorney 
brings  suit  for  professional  services  anything  which  shows  that 
they  were  not  of  the  value  claimed  is  competent;  the  nature  of 
the  suit  conducted,  the ,  difficulties  of  it,  the  skill  required  and 
exercised  may  be  shown.  A  trial  may  result  successfully,  and 
yet  the  attorney  have  been  guilty  of  negligence.  To  obviate 
the  effect  of  his  negligence  and  want  of  skill  the  client  may 
have  been  put  to  expense;  if  so  the  fact  will  reduce  the  value 
of  the  services.^^  In  an  action  to  recover  counsel  fees  for  serv- 
ices in  a  chancery  suit  the  papers  and  records  therein  are  com- 
petent to  show  the  character  of  the  suit,  the  amount  involved 
and  what  has  been  done  in  it ;  ^*  they  are  also  sufficient.'*  The 
demands  made  upon  the  time  of  an  attorney  and  the  necessity 
he  was  under  of  readjusting  his  business  and  office  are  matters 
of  importance.'*    A  client  who  has  notice  of  the  terms  fixed  by 

29  McCarthy  v.  Mayor,  96  N.  Y.  1,  Nichpls,  11  Johns.  547 ;  Stow 
48  Am.  Rep.  601;  United  States  v.  v.  Hamlin,  16  How.  Pr.  452;  Webb 
Martin,  94  U.  S.  400,  24  L.  ed.  128;  v.  Bro\vning,  14  Mo.  354;  Smith  v. 
Schurr  v.  Savigny,  85  Mich.  144;  Davis,  45  N.  H.  566;  Garr  v.  Mariet, 
Grisell  v.  Noel  F.  F.  Co.,  9  Ind.  App.  1  Hilt.  498.  See  Templar  v.  Mc- 
251;  Coleman  v.  United  States,  81  Lachlan,  2  B.  &  P.  N.  R.  136;  Bel- 
Fed.  824   (ruled  under  §  3738,  R.  S.  mont  v.  McAllister,  116  Va.  285. 

of  U.  S.)  ;  Christian  County  v.  Mer-  It   was   held   in   Keenan   v.   Dor- 

rigan,   191  111.  484;    Sanitary  Dist.  flinger,  19  How.  Pr.   153,  that  the 

V.    Burke,    88    111.    App.    196.     See  taxable  costs   are   prima  facie,   the 

Grady  v.  Kew  York,  182  N.  Y.  18.  measure  of  an  attorney's  compensa- 

30  Barney  v.  Spangler,  131  Mo.  tion  for  services  in  an  action  car- 
App.  58.  ried  to  judgment. 

31  Lindsay  v.  Carpenter,  90  Iowa  32  Boylan  v.  Holt,  45  Miss.  277. 
529 ;  Richards  v.  Washburn,  14  App.  See  §  680. 

Div.    (N.   Y.)    237,  28   id.   109,   af-  83  Glenwood  L.  &  G.  Ass'n  v.  Wil- 

firmed  without  opinion,   163  N.  Y.  Hams,  71  S.  C.  421. 

585 ;  Armin  v.  Loomis,  82  Wis.  86 ;  34  Cooper  v.  Harvey,  77  Kan.  854. 

Nixon  V.  Phelps,  29  Vt.  198;  Brack-  The  time   devoted   to  the  service 

ett  v.  Sears,  15  Mich.  244;  Bridges  is    of    minor    consequence    as    com- 

V.  Hall,   13   Cal.   630,   73  Am.  Dec.  pared  with  the  amount  Involved,  the 

605;   Cox  V.  Livingston,  2  W.  &  S.  responsibility  assumed  and  the  re- 

103,  37  Am.  Dec.  486;   Hopping  v.  suiting  advantage.    Trimble  v.  Kan- 

Quinn,    12   Wend.   517 ;    Runyon   v.  sas  City,  etc.  R.  Co.,  201  Mo.  372. 
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a  bar  fee-bill  and  employs  counsel  ,at  that  bar  will  be  bound  by 
the  rates  so  fixed,  on  the  ground  that  he  has  impliedly  consented 
to  them.*'  The  value  of  services  rendered  in  a  certain  county 
is  to  be  determined  with  reference  to  the  practice  there,  so  far 
as  that  has  established  their  value,'^  and  at  their  worth  to  the 
client  in  the  particular  matter  in  which  they  were  rendered.*'' 
Attorneys  at  law  are  professional  laborers  who  assume,  by  ac- 
cepting a  retainer,  peculiar  responsibilities;  they  are  entitled  to 
remuneration  proportioned  to  the  importance  and  result  of  their 
undertakings,  and  the  diligence,  skill  and  knowledge  required 
for  the  proper  performance  of  their  duties.*' 


85  Boylan  v.  Holt,  supra.  See  § 
680. 

36  Clark  V.  Ellsworth,  104  Iowa 
442;  Ward  v.  Kohn,  58  Fed.  462,  7 
C.  C.  A.  314. 

St  Ward  V.  Kohn,  supra. 

38  Cusick  V.  Boyne,  1  Cal.  App. 
643 ;  Graham  v.  X)illon,  144  Iowa  82 ; 
Morehead  v.  Anderson,  125  Ky.  77 
(price  received  for  land  purchased 
on  the  faith  of  abstracts  made  by 
the  plaintiff)  ;  Marx  v.  McMorran, 
136  Mich.  406;  Watkins  v.  Bigelow, 
d6  Minn.  53 ;  Young  v.  Lanznar,  133 
Mo.  App.  130;  Steele  v.  Hammond, 
136  App.  Div.  (N.  Y.)  667;  Randall 
V.  Packard,  142  N.  Y.  47 ;  Hamilton 
V.  Holmes,  48  Ore.  453;  Selover  v. 
Bryant,  54  Minn.  434,  40  Am.  St. 
349,  21  L.R.A.  418;  Forrester  V. 
Boston  &  M.  C.  C.  &  S.  M.  Co.,  29 
Mont.  397. 

In  Stevens  v.  Ellsworth,  95  lo-wa 
231,  an  action  to  recover  fees  from 
a  husband  for  setting  aside  a  divorce 
obtained  by  him,  it  was  ruled  that 
neither  his  wealth,  the  poverty  of 
his  wife,  nor  the  fact  that  the  at- 
torney relied  on  getting  his  pay 
from  the  husband  should  be  regarded 
in  fixing  the  amount  of  the  attor- 
ney's fee.  On  a  second  appeal  sev- 
eral witnesses  for  the  plaintiff  testi- 
fied that  in  answering  a  hypothetical 


question  as  to  the  value  of  his  serv- 
ices they  considered  to  some  extent 
the  wealth  of  the  defendant,  and 
some  of  them  stated  that  the  benefit 
to  the  wife  which  resulted  from  the 
litigation  was  considered.  The  court 
thus  discussed  the  exceptions  to  such 
testimony:  It  is  a  well-settled  rule 
that  the  importance  of  the  litiga- 
tion, the  success  attained,  and  the 
benefit  which  it  secured  may  be  con- 
sidered in  estimating  the  compensa- 
tion to  which  the  attorney  who  con- 
ducted it  is  entitled  for  the  services 
he  rendered.  The  responsibility  of 
an  attorney  may  be,  and  usually  is, 
much  greater  where  large  interests 
are  involved  than  it  is  where  the 
interests  are  of  but  little  impor- 
tance. Smith  V.  C.  &  N.  W.  R.  Co., 
60  Iowa  522;  Berry  v.  Davis,  34 
Iowa  594.  And  where  the  subject- 
matter  of  the  litigation  is  of  great 
importance  to  the  litigante,  and  of  a 
character  to  lead  them  to  use  every 
legitimate  effort  to  succeed,  the 
wealth  of  the  party  and  his  conse- 
quent ability  to  make  a  severe  con- 
test may  be  considered,  in  connec- 
tion with  his  disposition  to  do  so, 
as  tending  to  show  the  importance 
and  value  of  the  services  which  the 
attorney,  for  whose  compensation 
he  was  responsible,  was  required  to 
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Formerly  the  higher  grade  of  practitioners  were  presumed 
not  to  perform  professional  services  with  any  mercenary  view, 
and  were  unable  to  make  any  binding  contract  for  advocacy  in 
litigation  or  to  maintain  any  action  for  their  services,  even  upon 
an  express  contract  to  pay  a  stipulated  sum,  and  this  is  now 
the  law  in  England ;  '^  but  this  scruple  and  the  disability  based 


render.  The  hypothetical  question 
asked  on  the  second  trial  differed 
from  that  asked  on  the  first,  in  that 
it  did  not  require  the  witness  to  con- 
sider the  wealth  of  the  defendant 
in  estimating  the  compensation  in 
question.  The  district  court,  by  its 
charge,  required  the  jury  not  to 
take  into  consideration  the  wealth 
of  the  defendant,  nor  his  ability  to 
pay  for  the  services  rendered  by 
Clark  to  enhance  the  value  of  the 
services,  but  permitted  the  jury  to 
consider  it  as  an  incident  in  ascer- 
taining the  importance  and  gravity 
of  the  interests  involved  in  the  liti- 
gation in  which  the  services  were 
rendered.  We  think  this  was  cor- 
rect, and  not  in  conflict  with  what 
we  decided  on  the  former  appeal. 
The  jury  was  also  instructed  that  it 
should  not  take  into  consideration 
the  ultimate  benefits  to  Mrs.  B.  of 
the  litigalion  as  a  distinct  element 
to  enhance  the  value  of  the  services 
in  question,  but  the  success  or  non- 
success  of  the  litigation.  That  por- 
tion of  the  charge  was  in  the  inter- 
est of  the  defendant,  and  we  are  of 
the  opinion  that  the  effect  of  the 
evidence  admitted  which  may  be  re- 
garded as  objectionable  was  so  far 
modified  by  tlie  charge  as  to  prevent 
prejudice  to  the  defendant.  See 
Shephard  v.  Chicago,  etc.  E.  Co.,  77 
Iowa  56,  and  cases  therein  cited. 
Not  only  the  amount  and  character 
of  the  services  and  the  results  at- 
tained, but  also  the  professional 
ability  and  standing  of  the  attorney, 


his  learning,  skill  and  proficiency 
in"  his  profession  and  his  experience 
may  be  considered  in  estimating  the 
reasonable  value  of  his  services. 
Clark  V.  Ellsworth,  104  Iowa  442, 
449,  citing  Stanton  v.  Embrey,  93 
U.  S.  548,  23  L.  ed.  983;  Eandall  v. 
Packard,  142  N.  Y.  56 ;  Allis  v.  Day, 
14  Minn.  516;  Vilas  v.  Downer,  21 
Vt.  419 ;  Eggleston  v.  Boardman,  37 
Mich.  16. 

The  amount  involved  may  be  con- 
sidered in  determining  the  compen- 
sation to  be  awarded  where  both 
professional  and  non-professional 
services  were  rendered.  Graves  v. 
Sanders,  125  Fed.  690,  60  C.  C.  A. 
422.  See  Forsyth  v.  Doolittle,  120 
U.  S.  73,  30  L.  ed.  586. 

The  magnitude  of  the  interests  in- 
volved is  a  consideration,  as  is  the 
value  of  the  service  rendered.  If 
it  was  valuable  the  compensation 
should  be  liberal;  if  not  valuable, 
but  competent  and  good,  it  should 
be  fair.  Harding  v.  Harding,  132 
Ky.  133. 

The  time  devoted  to  the  service 
is  of  minor  consequence  as  compared 
with  the  amount  involved,  the  re- 
sponsibility and  the  resulting  ad- 
vantage. Trimble  v.  Kansas  City, 
etc.  R.  Co.,  201  Mo.  372. 

39  Kennedy  v.  Brown,  13  0.  B.  (N. 
S.)  611.  This  case  presents  a  mas- 
terly and  exhaustive  review  of  the 
authorities  and  traditions  upon  this 
subject.  The  following  are  extracts 
from  the  opinion  of  Erie,  C.  J.: 
"The  material  facts  upon  the  first 
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thereon  are  practically  nonexistent  in  the  United  States,  other 
incentives  to  loyalty  and  integrity  on  the  part  of  members  of 


question  {i.  e.,  whether  there  was 
'no  evidence  of  debt')  are  that  in 
the  course  of  the  suit  between 
Swifen  and  Swifen,  the  plaintiff,  a 
barrister,  became  the  advocate  of 
Mrs.  Swifen,  who,  with  her  husband, 
are  now  defendants;  that  during  the 
continuance  of  that  litigation  she 
made  repeated  requests  to  him  for 
exertions  as  an  advocate,  and  re- 
peatedly promised  to  remunerate 
him  for  the  same;  and  that  after 
the  end  of  the  litigation  she  spoke 
of  the  amount  of  his  remuneration; 
and  for  the  purpose  of  the  present 
judgment  we  assume  that  she  ad- 
mitted the  amount  of  debt  due  for 
such  remuneration  to  be  20,000!., 
and  promised  to  pay  it.  These  facts 
are  no  evidence  to  support  the  ver- 
dict if  the  promise  of  the  defendant 
did  not  constitute  any  obligation; 
and  we  are  of  opinion  that  it  did 
not.  We  consider  that  a  promise  by 
a,,  client  to  pay  money  to  a  counsel 
for  his  advocacy,  whether  made  be- 
fore or  after  the  litigation,  has  no 
binding  effect;  and  furthermore, 
that  the  relation  of  counsel  and 
client  renders  the  parties  mutually 
incapable  of  making  any  contract  of 
hiring  and  service  concerning  ad- 
vocacy in  litigation. 

"For  authority  in  support  of  these 
propositions  we  place  reliance  on  the 
fact  that  in  all  the  records  of  our 
law,  from  the  earliest  time  till  now, 
there  is  no  trace  wliatever  either 
that  an  advocate  has  ever  main- 
tained a  suit  against  his  client  for 
his  fees  in  litigation,  or  a  client 
against  an  advocate  for  breach  of 
a,  contract  to  advocate;  and  as  the 
number  of  precedents  has  been  im- 
mense, the  force  of  the  negative  fact 
is   proportionately   great.     To  this 


we  add  the  tradition  and  under- 
standing of  the  profession,  both  as 
Icnovvn  to  living  memory  and  as  ex- 
pressed in  former  times.  Sir  John 
Davys  (Davys'  Eeport,  preface,  page 
23)  declares  that  understanding  at 
the  beginning  of  the  seventeentli 
century,  when  he  says  that  'the  fees 
of  the  professors  of  the  law  are  not 
duties  certain  growing  due  by  con- 
tract for  labor  or  service,  but  gifts; 
not  merces,  but  honorarium.'  Sir 
John  Davys  would  have  ample  ex- 
perience of  the  rules  of  the  profes- 
sion from  his  eminence  in  the  law; 
and  his  opinion  is  entitled  to  much 
weight.  Lord  Stowell,  as  appears  in 
a  work  remarkable  for  learned  re- 
search— Wallace's  Reporters,  p.  27 
— speaks  of  him  as  'a  poet,  a  lawyer 
and  a  statesman,  and  highly  distin- 
guished in  each  of  these  characters.' 
Lord  Nottingham  declares  the  same 
understanding  of  the  profession  in 
the  note  to  Co.  Littleton,  295,  a, 
saying:  'A  counselor  cannot  bring 
any  action  (i.  c,  for  his  fees),  for 
he  is  not  compellable  to  be  a  coun- 
selor; his  fee  is  honorarmm,  and 
not  a  debt.'  The  same  note  contains 
the  opinion  of  Mr.  Butler  to  the 
same  effect,  saying  that  in  England 
the  fees  of  counsel  are  honorary  in 
the  strict  acceptance  of  the  word. 
Blackstone  also  (vol.  3,  p.  28)  de- 
clares the  same  understanding:  'A 
counsel  can  maintain  no  action  for 
his  fees,  which  are  given,  not  as 
locatio  and  conductio,  but  as  giUd- 
dam  honorarium,  not  as  salary  or 
hire,  but  as  mere  gratuity.'  As  we 
know  of  no  authorities  that  conflict 
with  these,  we  only  add  the  names 
of  the  judges  who  have  had  occasion 
to  declare  an  opinion  to  the  same 
effect;    and    they    are    Lord    Hard- 
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the  profession  being  deemed  sufBciently  eflFeotive.     All  grades 
of  practitioners  may  contract  their  services  and  recover  for 


wicke  (Thornhill  v.  Evans,  2  Atk. 
330),  Lord  Kenyon  (Turner  v.  Phil- 
lips, Peake's  N.  P.  Cas.  166),  Ken- 
dersley,   V.    C.    (Ee  May,   4   Jurist 

(N.  S.),  1169),  Pigot,  C.  B.  (Ho- 
bart  V.  Butler,  9  Ir.  C.  L.  (N.  S.) 
157 ) ,  and  Bayley,  J.,  and  Best,  J. 

(Morris  v.  Hunt,  1  Chit.  544). 
These  are  authority  for  holding  that 
the  counsel  cannot  contract  for  his 
hire  in  litigation.  The  same  au- 
thorities we  rely  on  to  show  that 
the  client  cannot  contract  for  the 
services  of  the  counsel  in  litigation. 
There  is  the  same  absence  of  any 
precedent  for  such  an  action,  and 
the  reason  for  the  one  incapacity  is 
good  for  both. 

"The  facts  of  the  present  case  for- 
cibly show  some  of  the  evils  which 
would  attend  both  on  the  advocate 
and  the  client  if  the  hiring  of  coun- 
sel were  made  binding.  In  this  case 
the  advocate,  by  disclosing  words  of 
intimate  confidence  which  passed  in 
moments  of  helpless  anxiety,  has 
raised  the  phantom  of  a  contract  for 
a  sum  of  monstrous  amount;  and  of 
this  we  hope  we  may  say  that  there 
is  no  one  in  the  profession  of  the 
plaintiflF  who  would  be  willing  to 
accept  from  him  this  verdict  of 
20,000f.  as  a  gift.  In  the  present 
case,  too,  if  the  client  compares  the 
competence  and  peace  secured  to  her 
by  the  former  advocate  with  the 
perils  and  miseries  of  wearisome 
litigation,  derived  from  her  later  ad- 
vocate, the  contrast  may  suggest 
that  gratuitous  advocacy  is  prefer- 
able to  contract  as  a  mode  of  re- 
munerating advocates.  But  it  is  not 
merely  on  such  considerations  as 
these  that  this  law  is  based.  The 
incapacity  of  the  advocate  in  litiga- 
tion to  make  ii,  contract  of  hiring 


affects  the  integrity  and  dignity  of 
advocates,  and  so  is  in  close  rela- 
tion with  the  highest  of  human  in- 
terests, viz.:  the  administration  of 
justice.  We  are  aware  that,  in  the 
class  of  advocates,  as  in  every  other 
numerous  class,  there  will  be  bad 
men,  taking  the  wages  of  evil,  and 
therewith  also  for  the  most  part 
the  early  blight  that  waits  upon  the 
servants  of  evil.  We  are  aware  also 
that  there  will  be  many  men  of  or- 
dinary powers,  performing  ordinary 
duties  without  praise  or  blame. 
But  the  advocate  entitled  to  perma- 
nent success  must  unite  high  powers 
of  intellect  with  high  principles  of 
duty.  His  faculties  and  acquire- 
ments are  tested  by  a  ceaseless  com- 
petition proportioned  to  the  prize  to 
be  gained,  that  is,  wealth,  and  power 
and  honor  without,  and  active  exer- 
cise for  the  best  gifts  of  mind  with- 
in. He  is  trusted  with  interests  and 
privileges  and  powers  almost  to  an 
unlimited  degree.  His  client  must 
rely  on  him  at  all  times  for  fortune 
and  character  and  life.  The  law 
trusts  him  with  a  privilege  in  re- 
spect of  liberty  of  speech  which  is 
in  practice  bounded  only  by  his  own 
sense  of  duty;  and  he  may  have  to 
speak  upon  subjects  concerning  the 
deepest  interests  of  social  life,  and 
the  innermost  feelings  of  the  human 
soul.  The  law  also  trusts  him  with 
a  power  of  insisting  on  answers  to 
the  most  painful  questioning;  and 
this  power,  again,  is  in  practice  only 
controlled  by  his  own  view  of  the 
interests  of  the  truth.  It  is  of  the 
last  importance  that  the  sense  of 
.  duty  should  be  in  active  energy, 
proportioned  to  the  magnitude  of 
those  interests.  If  the  law  is  that 
the   advocate   is    incapable   of    con- 
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them,*"  and  in  many  states  statutes  have  been  enacted  author- 
izing attorneys  to  fix  the  measure  and  mode  of  their  compensa- 


tracting  for  hire  to  serve  when  he 
has  undertaken  an  advocacy,  Ms 
words  and  acts  ought  to  be  guided 
by  a  sense  of  duty,  that  is  to  say, 
duty  to  his  client,  binding  him  to 
exert  every  faculty  and  privilege  and 
power  in  order  that  he  may  main- 
tain that  client's  rights,  together 
with  duty  to  the  court  and  himself, 
binding  him  to  guard  against  abuse 
of  the  powers  and  privileges  in- 
trusted to  him,  by  a  constant  re- 
course to  his  own  sense  of  right. 

"If  an  advocate  with  these  quali- 
ties stands  by  the  client  in  time  of 
his  utmost  need,  regai-xlless  alike  of 
popular  clamor  and  powerful  inter- 
est, speaking  with  the  boldness 
which  a  sense  of  duty  can  alone  rec- 
ommend, we  say  the  service  of  such 
an  advocate  is  beyond  all  price  to 
the  client;  and  such  men  are  the 
guaranties  for  the  maintenance  of 
hia  dearest  rights ;  and  the  words  of 
such  men  carry  »  wholesome  spirit 
to  all  who  are  influenced  by  them. 

"tSuch  is  the  system  of  advocacy 
intended  by  the  law  requiring  the 
remuneration  to  be  by  gratuity. 
But,  if  the  law  allowed  the  advo- 
cate to  make  a  contract  of  hiring 
and  service,  it  may  be  that  his  mind 
would  be  lowered,  and  that  his  per- 
formance would  be  guided  by  the 
words  of  his  contract  rather  than 
by  principles  of  duty, — that  words 
sold  and  delivered  according  to  con- 
tract, for  the  purpose  of  earning 
hire,  would  fail  of  creating  sym- 
pathy and  persuasion  in  proportion 
as  they  were  suggestive  of  effrontery 
and  selfishness,  and  that  the  stand- 
ard of  duty  throughout  the  whole 
class  of  advocates  would  be  de- 
graded. It  may  also  be,  that,  if 
contracts  for  hire  could  be  made  by 
Suth.  Dam.  Vol.  III.— 3. 


advocates,  an  interest  in  litigation 
might  be  created  contrary  to  the 
policy  of  the  law  against  mainte- 
nance; and  the  rights  of  attorneys 
might  be  materially  sacrificed,  and 
their  duties  be  imperfectly  per- 
formed by  unscrupulous  advocates; 
and  these  evils,  and  others  which 
might  be  suggested,  would  be  un- 
redeemed by  a  single  benefit  that  we 
can  perceive."  See  Brown  v.  Ken- 
nedy, 33  L.  J.  (Ch.)  71,  342;  Veitch 
V.  Russell,  3  Q.  B.  928;  Mostyu  v. 
Mostyn,  L.  R.  5  Ch.  457. 

10  Dyrenforth  v.  Palmer  P.  T.  Co., 
240  111.  2^;  Whinery  v.  Brown,  36 
Ind.  App.  276 ;  Stevens  v.  Sheriff,  76 
Kan.  124,  11  L.E.A.(N.S.)  1153; 
Knut  V.  Nutt,  83  Miss.  365,  102  Am. 
St.  452;  Lipscomb  v.  Adams,  193 
Mo.  530,  112  Am.  St.  500;  Spencer 
V.  Busch,  50  N.  Y.  Misc.  284;  Mel- 
lon V.  Fulton,  22  Okla.  636,  19 
L.R.A.(N.S.)  960;  Hamilton  v. 
Holmes,  48  Ore.  453;  Williams  v. 
Philadelphia,  208  Pa.  282;  Eabb  v. 
Goodrich,  46  Tex.  Civ.  App.  541; 
Ames  V.  Oilman,  10  Mete.  (Mass.) 
239;  Thurston  v.  Percival,  1  Pick. 
415;  Stevens  v.  Adams,  23  Wend. 
57;  Adams  v.  Stevens,  26  id.  451; 
Wilson  V.  Burr,  2S  id.  386;  Merritt 
V.  Lambert,  10  Paige  352 ;  Wallis  v. 
Loubat,  2  Denio  607 ;  Case  v.  Hotch- 
kiss,  3  Keyes  334 ;  Smith  v.  Hill,  13 
Ark.  173 ;  Smith  v.  Davis,  45  N.  H. 
565;  Creiger  v.  Cheesbrough,  25 
How.  Pr.  200;  Brackett  v.  Sears,  15 
Mich.  244;  Stevens  v.  Monges,  1 
Harr.  127;  Duncan  v.  Breithaupt,  1 
McCord  149;  Clendinen  v.  Black,  2 
Bailey  488,  23  Am.  Dec.  149 ;  Christy 
v.  Douglass,  Wright  485;  Baird  v. 
Ratcliif,-  10  Tex.  81;  Webb  v. 
Browning,  14  Mo.  354;   Newman  v. 
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tion  by  agreement  with  their  clients^  But  on  account  of  their 
confidential  relations  their  contrac®^  are  subject  to  careful 
scrutiny  for  the  protection  of  the  client.*^  This  doctrine  has 
much  more  forcible  application  to  contracts  made  during  the 
existence  of  those  relations  than  to  those  previously  or  subse- 
quently entered  into;  as  to  these  the  parties  deal  with  each 
other  at  arm's  length.**    Attorneys  and  solicitors  are  entitled 


Washington,  Mart.  &  Yerg.  79;  Rust 
V.  Larue,  4  Litt.  411,  14  Am.  Dec. 
172;  Caldwell  v.  Shepherd,  6.  T.  B. 
Mon.  389;  Foster  v.  Jack,  4  Watts 
334;  Balspaugh  v.  Frazer,  19  Pa.* 
95;  Dubois'  App.,  38  id.  231,  80  Am. 
Dec.  478;  Ijchty  v.  Hayne,  38  Pa. 
434;  Maynard  v.  Brigga,  26  Vt.  94; 
French  v.  Cunningham,  149  Ind. 
632. 

In  New  Jersey  an  action  will  not 
lie  to  recover  counsel  fees  unless 
there  is  an  express  contract.  Seely 
V.  Cram,  5  N.  J.  L.  35 ;  Van  Atta  v. 
McKinney,  16  id.  235.  See  Hyer 
V.  Little,  20  N.  J.  Eq.  443.  In  the 
absence  of  an  express  contract  serv- 
ices rendered  as  an  advocate  are 
presumed  to  be  gratuitous.  Bent- 
ley  V.  Fidelity  &  D.  Co.,  75  N.  J.  L. 
828. 

A  contract  for  a  fee  contingent  on 
procuring  a  divorce  and  defeating  a 
claim  for  alimony  is  not  void  be- 
cause contrary  to  public  policy. 
Ward  V.  Jones,  11  Ky.  L.  Rep.  273 
(Ky.  Super  Ct.). 

As  to  the  status  of  barristers  and 
solicitors  regarding  their  clients  in 
Ontario,  see  Armour  v.  Kilmer,  28 
Ont.  618,  and  cases  cited. 

«Weil  V.  Fineran,  78  Ark.  87; 
Donaldson  v.  Eaton,  136  Iowa  650, 
125  Am.  St.  275,  14  L.R.A.{N.S.) 
1168;  Palms  v.  Howard,  129  Ky. 
668;  Burke  v.  Baker,  111  App.  Div. 
(N.  Y.)  422;  In  re  Fitzsimmins, 
174  N.  Y.  23 ;  Hamilton  v.  Holmes, 
48  Ore.  453 ;  Dorr  v.  Camden,  55  W. 


Va.  226,  65  L.R.A.  348;  French  v. 
Cunningham,  149  Ind.  632;  Dicker- 
son  V.  Bradford,  59  Ala.  581,  31  Am. 
Rep.  23;  Shirk  v.  Neible,  156  Ind. 
66 ;  Stanton  v.  Haskiil,  1  MacArthur 
558;  Rose  v.  Mynatt,  7  Yerg.  30. 

In  Lecatt  v.  Sallee,  3  Port.  115, 
29  Am.  Dec.  240,  it  was  held  that 
an  agreement  made  by  a  client  with 
his  counsel,  after  the  latter  had  been 
employed  in  a  particular  business 
by  which  the  original  contract  was 
varied,  and  greater  compensation 
secured  to  the  counsel  than  was  at 
first  agreed  upon,  is  invalid  and  can- 
not be  enforced;  that  if  a  bond  or 
other  security  for  a  greater  compen- 
sation be  taken  from  a  client  by  an 
attorney  during  their  connection  it 
will,  upon  application  to  a  court  of 
equity,  be  either  set  aside  or  en- 
forced only  as  security  for  the  sum 
to  which  the  attorney  would  have 
been  entitled  if  no  such  bcmd  had 
been  given. 

42  Elmore  v.  Johnson,  143  111.  513, 
21  L.R.A.  366.  See  Beagles  v.  Rob- 
ertson, 135  Mo.  App.  306. 

Such  contracts  will  be  interpreted 
without  straining  them  in  favor  of 
the  client;  but  they  will  be  scruti- 
nized when  the  attorney  seeks  to  en- 
force them.  Willoughby  v.  Mackall, 
1  D.  C.  App.  Cas.  411.  See  Isham  v. 
Parker,  3  Wash.  755,  for  facts 
which  sustained  a  recovery  for  ex- 
traordinary services  outside  the 
written  contract,  such  services  con- 
sisting of  a  petition  for  a  rehearing 
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to  liave  allowed  them  for  their  professional  services  what  they 
reasonably  deserve  to  have  for  the  same,  having  due  reference 
to  the  nature  of  the  service  and  their  own  standing  in  the  pro- 
fession for  learning  and  skill ;  and  for  the  purpose  of  aiding  the 
jury  to  determine  that  matter  it  is  proper  to  receive  evidence  as 
to  the  price  usually  charged  and  received  for  similar  services  by 
other  persons  of  the  same  profession  practicing  in  the  same 
court.**  The  reasonable  compensation  to  which  an  attorney  is 
entitled  is  to  be  fixed  in  view  of  all  the  facts  connected  with 


and  an  application  to  the  supreme 
court  of  the  United  States  for  a 
mwndamus  to  compel  the  supreme 
court  of  the  territory  to  decide  the 
merits  of  the  case.  See  also  Niag- 
ara F.  Ins.  Co.  V.  Hart,  13  Wash. 
651,  holding  that  a  contract  covered 
services  rendered  on  appeal  as  well 
as  in  the  trial  court.  Kichardsoji 
V.  Tyson,  110  Wis.  572,  is  an  inter- 
esting and  instructive  case. 

As  between  a  mortgagee  and  his 
attorney  the  sum  collected  by  the 
former  from  the  mortgagor  as  an 
attorney's  fee  estops  both  the  par- 
ties to  the  mortgage  from  claiming 
that  it  was  not  the  reasonable  value 
of  the  attorney's  services.  Thayer 
V.  Harbican,  fb  Wash.  278. 

*3  Elmore  v.  Johnson,  supra;  Mc- 
Mannomy  v.  Chicago,  etc.  E.  Co., 
167  111.  497;  Nathan  v.  Brand,  167 
111.  607 ;  Ward  v.  Kohn,  58  Fed.  462, 
7  C.  C.  A.  314;  Bingham  v.  Spruill, 
97  111.  App.  374 ;  Stanton  v.  Embry, 
93  U.  S.  557,  23  L.  ed.  985;  Vilas 
V.  Downer,  21  Vt.  419;  Eggleston  v. 
Boardman,  37  Mich.  14;  Babbitt  v. 
Bumpus,  73  Mich.  331,  16  Am.  St. 
585 ;  Kelley  v.  Richardson,  69  Mich. 
430;  Chicago  &  S.  T.  Co.  v.  Flah- 
erty, 222  111.  67;  Donaldson  v. 
Eaton,  136  Iowa  650,  125  Am.  St. 
275,  14  L.R.A.(N.S.)  1168.  See 
Cunningham  v.  McCready,  219  Pa. 
594. 


It  is  ruled  in  Vilas  v.  Bundy,  106 
Wis.  168,  that  "if  one  of  two  joint 
plaintiffs  employ  two  attorneys  to 
act  jointly  in  his  behalf  in  the 
prosecution  of  the  case,  and  the 
other  employ  one  of  such  attorneys 
to  act  for  him;  an  agreement  be- 
tween the  attorneys  to  put  their 
earnings  in  a,  common  fund  for 
equal  distribution  does  not  militate 
against  the  right  of  either  to  charge 
and  collect  of  his  client  the  full 
reasonable  compensation  for  the  pro- 
fessional labor  undertaken  by  him 
for  such  client  and  performed  per- 
sonally and  by  the  aid  of  his  assist- 
ant and  subordinate." 

If  the  value  of  services  is  admitted 
or  proven  it  is  an  abuse  of  the 
court's  discretion  to  order  that  the 
claim  be  reduced  on  the  grounds 
that  the  corporation  for  whose  bene- 
fit they  were  performed  is  insolvent 
and  unable  to  pay  its  debts  in  full, 
and  that  the  attorney  had  received 
a  large  amount  of  business  from  one 
client.  Stone  v.  Omaha  F.  Ins.  Co., 
61  Neb.  834. 

"The  general  rule  is  that  an  at- 
torney, in  the  absence  of  an  agree- 
ment, deserves  compensation  accord- 
ing to  the  reasonable  worth  of  his 
services.  Of  that  the  jury  are  the 
sole  judges  and,  to  arrive  at  their 
value,  they  may  consider  the  nature 
of  the  services  rendered,  the  stand- 
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the  service  rendered  and  the  financial  result  to  him  of  under- 
taking it,  as  where  he  impliedly  bars  himself  from  accepting 
employment  from  those  whose  interests  are  antagonistic  to  those 
of  his  client.**  In  the  absence  of  a  contract,  express  or  implied, 
between  attorney  and  client,  a  stipulation  in  a  note  fixing  the 
percentage  which  the  payee  is  entitled  to  recover  of  the  maker 
as  attorney's  fees  in  case  of  default  and  the  placing  of  the  note 
in  the  hands  of  an  attorney  for  collection,  the  attorney  is 
entitled  to  recover  from  his  olient  only  the  reasonable  value  of 
his  services.** 

The  amount  of  the  recovery  is  not  to  be  affected  by  what 
the  attorney  has  paid  another  party,  employed  with  the  client's 
consent,  for  doing  part  of  the  work,  the  former  taldng  the 
responsibility  to  his  client.*"  Neither  can  official  salaries  paid 
by  the  state  be  taken  as  a  standard  or  limit  of  compensation.*'' 
The  value  of  services  cannot  be  proven  by  showing  that  after  the 


iug  of  the  attorney  in  his  profession 
for  learning,  skill  and  proficiency, 
the  amount  involved  and  tKe  im- 
portance to  his  client  of  the  result. 
The  reason  why  the  result  is  one  of 
the  most  important  factors  in  the 
consideration  must  be  obvious.  It 
is  not  only  in  some  degree  evidence 
of  the  usefulness  of  the  services; 
but,  for  its  eflfects  upon  the  situa- 
tion of  the  client,  relatively  to  what 
it  had  been,  it  must  be  conceded  a 
degree  of  influence,  in  fixing  the 
amount  of  the  attorney's  compensa- 
tion, proportioned  to  the  nature  and 
incidents  of  the  result,  in  connec- 
tion with  the  other  considerations 
adverted  to."  Randall  v.  Packard, 
142  N.  Y.  47,  56;  Gross  v.  Moore,  14 
App.  Div.   (N.  Y.)    353. 

4*Kelley  v.  Eichardson,  69  Mich. 
430;  Mellon  v.  Fulton,  22  Okla.  636, 
19  L.R.A.(]Sr.S.)  960. 

*5  Rogers  v.  Kemp  Lumber  Co.,  18 
N.  M.  300,  51  L.R.A.fN.S.)  594. 

46  An  attorney  cannot  engage  an- 


other as  associate  without  the 
client's  consent  (Chicago  &  S.  T. 
Co.  V.  Flaherty,  222  111.  67;  Gilli- 
land  V.  Brantner,  145  Iowa  275), 
but  he  may  recover  the  value  of  all 
services  performed  by  himself  or  by 
his  assistant  under  his  own  employ- 
ment. Kingsbury  v.  Joseph,  94  Mo. 
App.  298. 

In  Moscarelli  v.  Wakefield,  54  Pa. 
Super.  Ct.  368,  it  was  held  that 
where  two  attorneys  conduct  a  case 
for  a  client,  with  full  knowledge  of 
the  latter  that  both  are  engaged  in 
the  case,  and  one  of  the  attorneys 
on  the  successful  conclusion  of  the 
litigation,  receives  the  whole  amount 
of  the  judgment,  and  retains  there- 
from, without  objection,  his  ovm  fee 
which  had  been  agreed  upon,  and 
pays  to  his  associate  a  reasonable 
and  proper  fee,  he  will  be  protected 
in  such  payment  as  against  the 
client,  although  the  latter  may  not 
have  consented  to  the  payment. 

«Hyde  v.  Moxie  N.  F.  Co.,  160 
Mass.  559. 
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plaintiff  was  retained  by  the  defendant  an  effort  was  made  to 
secure  his  services  in  behalf  of  the  other  party  to  the  litigation, 
nor  by  showing  what  a  reasonable  fee  would  ha-'.e  been  if  he  had 
conducted  the  case  for  such  party.*'  Where  the  client,  in  vio- 
lation of  his  contract,  settled  a  suit  brought  for  him  by  his 
attorney  and  refused  to  pay  the  sum  which  became  due  because 
of  such  act  it  was  not  a  defense  to  an  action  to  recover  on  a 
quantum  meruit  that  the  original  contract  was  champertous. 
"If  the  plaintiff  can  show  a  complete  cause  of  action,  resting 
upon  quantum,  meruit,  without  being  obliged  to  prove  an  illegal 
act,  although  such  illegal  act  may  incidentally  appear,  he  may 
recover."  *^  Eut  it  is  otherwise  where  the  relation  of  attorney 
and  client  exists  merely  as  the  result  of  a  systematic  scheme 
of  working  up  and  instigating  vexatious  litigation  in  which 
the  attorney  was  not  interested  and  to  which  and  the  parties 
he  was  an  entire  stranger.'"  Compensation  will  be  denied  an 
attorney  guilty  of  fraud  or  bad  faith  toward  his  client  in  the 
matter  of  his  employment.'^  The  right  to  recover  compensation 
is  lost  by  acting  for  adverse  parties  to  the  same  suit.'^  A  con- 
tract which  provides  for  a  contingent  fee  or  compensation  for 
services  as  a  lobbyist  is  void,  although  it  provides  for  the  draft- 
ing of  a  bill  and  the  making  of  arguments  favorable  to  its 
enactment  before  legislative  -committees.  A  recovery  on  a 
quantum  meruit  cannot  be  allowed.'^     The  financial  ability  of 

isSteenerson    v.    Waterbury,    52  v.   Smith    (Misc.)    90   N.   Y.   Supp. 

Minn.  211.  353;    Gordon   v.   Mead,   81    Vt.   36. 

*9  Gammons  v.  Johnson,  69  Minn.  See   also   Miller   v.   Lloyd,    181    111. 

488,  citing  Frost  v.  Plumb,  40  Conn.  App.    230     (bad    faith    not    shown 

111,  1  Am.  Ncg.  Cas.   609,  16  Am.  but    compensation     denied    on    the 

Eep.  18;   Woodman  v.  Hubbard,  25  ground  of  public  policy). 

N.  H.  67 ;  Morton  v.  Gloster,  46  Me.  Where  a  contract  for  a  contingent 

520;    Hall   v.    Corcoran,   107   Mass.  fee  was  unfairly  obtained  a  recovery 

251,  9  Am.  Rep.  30.  for. the  value  of  the  service  rendered 

The  valid  and  void  considerations  was  allowed  without  regard  to  the 

will  be  separated  if  it  is  practicable.  fee  stipulated  for.    Dorr  v.  Camden, 

Shevalier  v.  Doyle,  88  Neb.  560.  55  W.  Va.  226,  65  L.R.A.  348. 

BO  Gammons  v.  Johnson,  76  Minn.  62  Strong  v.  International  B.  L.  & 

76;   Same  v.  Gulbranson,  78  Minn.  I.  Union,  183  111.  97,  47  L.R.A.  792, 

21 ;  Same  v.  Honerud,  82  Minn.  264.  82  111.   App.   426 ;    Miller  v.  Lloyd, 

61  Davis     V.     Swedish-Am.     Nat.  181  111.  App.  230. 

Bank,   78  Minn.  408,  418;    Haskell  63  Richardson     V.     Scott's     Bluff 
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the  client  may  be  considered  by  the  jury,  not  to  enhance  the  fees 
above  a  reasonable  compensation,  but  to  determine  whether  or 
not  he  is  able  to  pay  a  fair  and  just  compensation  for  the  serv- 
ices rendered.^*  The  fair  and  reasonable  value  of  services  can- 
not be  increased  by  the  fact  that  they  were  to  be  performed 
gratuitously  in  the  event  that  the  action  was  not  successful."' 
If  the  contract  provides  for  compensation  based  upon  a  pro- 
portion of  the  property  which  may  be  recovered  the  attorney  is 
entitled  to  his  agreed  percentage  as  compensation  based  on  the 
amount  received  by  the  client  as  a  result  of  a  direct  compromise 
with  the  defendant,  but  if  the  client  compromises  the  litigation 
for  a  sum  which  does  not  bear  a  fair  ratio  to  such  proportion  the 
attorney  is  not  limited  in  his  recovery  to  the  same  proportion 
of  the  money  received  by  way  of  compromise  as  he  would  have 
been  entitled  to  receive  of  the  property  if  there  had  not  been  a 
compromise."®  But  if  the  compensation  agreed  upon  is  con- 
tingent upon  success  the  attorney,  though  his  employment  is 
wrongfully  terminated,  is  not  entitled  to  recover  if  the  litiga- 
tion could  not  have  been  brought  to  a  termination  in  favor  of 
his  client."    If  the  result  is  favorable  to  the  client  the  attorney 

County,  59  ^Teb.  400,  48  L.R.A.  294,  v.  Barrett,  118  Mich.  433;  Robbins 
citing  Wood  -i.  McCann,  6  Dana  366 ;  v.  Harvey,  5  Conn.  335 ;  Middle- 
Marshall  V.  Baltimore  &  O.  R.  Co.,  town  v.  Bankers'  &  M.  Tel.  Oo.,  32 
16  How.  314,  14  L.  ed.  953;  Coquil-  Fed.  254. 

lard  V.  Bearsa,  21  Ind.  479,  83  Am.  66  McGormaclc  v.  Louisville  &  N. 

Dec.  362;  Harris  v.  Roof,  10  Barb.  R.  Co.,  156  Ky.  465;  McCall  v.  Atch- 

489 ;   Weed   v.  Blaclc,  2  MacArthur  ley,  256  Mo.  39 ;  Cosgrove  v.  Burton, 

268;   Chippewa,  etc.  R.  Co.  v.  Chi-  104  Mo.  App.  698;  Duke  v.  Harper, 

cago,    etc.   R.   Co.,   75    Wis.   224,    6  8  Mo.  App.  296;  Larned  v.  Dubuque, 

L.R.A.    601.      See    Stromer   v.    Van  86  Iowa  166. 

Orsdel,  74  Neb.  132,  143,  4  L.R.A.  Under  a  contract  to  collect  bonds 

(N.S.)    212,   modifying   Richardson  for    twenty-five    per    cent,    of    the 

V.  County,  supra,  and  Hunt  v.  Test,  "amount  made,"  an  attorney  is  en- 

8  Ala.  713,  42  Am.  Dec.  659.  titled    to    that    proportion    of    the 

B*  Ward  V.  Kohn,  54  Fed.  462,  7  amount  collected  by  suit  or  other- 

C.  C.  A.  314.     See  §  679  for  Louis-  wise.     Larned  v.  Dubuque,  supra. 
iana  cases  applying  a  broader  rule  57  Swinnerton  v.  Monterey  Coun- 

to  the  fees  of  physicians.  ty,  76  Cal.  113. 

65  O'Neill  v.  Crane,  65  App.  Div.  An  attorney  prevented  from  per- 

(N.  Y.)  358,  citing  Randall  v.  Pack-  forming  his  contract  may  show  by 

ard,  142  N.  Y.  47,  56;   Harland  v.  the    best    evidence    obtainable    the 

Lilienthal,  53  N.  Y.  438;  Walbridge  chances  he  had   of   succeeding   and 
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is  entitled  to  the  share  agreed  upon,  without  deduction."  If 
the  agreement  is  to  perform  service  for  a  specified  sum  and  de- 
pend therefor  upon  the  excess  which  pledged  property  should 
bring  over  and  above  the  amount  due  the  client  on  the  revocation 
of  the  attorney's  authority  after  the  recovery  of  judgment,  but 
before  sale  of  the  property,  the  client  is  liable  for  the  stipulated 
sum.*'  Where  the  full  conditional  fee  is  not  due  because  the 
condition  upon  which  it  was  to  be  paid  has  not  been  performed 
the  amount  of  it  may  be  considered,  in  connection  with  the 
character  of  the  litigation  and  the  purpose  for  which  the 
attorney  was  employed,  in  determining  the  value  of  the  serv- 
ices rendered,  because  the  contract  shows  what  value  the  parties 
put  upon  the  services.*"  The  repudiation  by  the  client  of  his 
contract  justifies  the  attorney  in  declining  to  render  service  of 


the  resulting  compensation.  Wil- 
liams V.  Philadelphia,  208  Pa.  282. 

68  Humphreys  v.  McLachlan,  87 
Miss.  532;  Hamilton  v.  Holmes,  48 
Ore.  453;  McCall  v.  Atchley,  256 
Mo.  39;  Ringen  v.  Panes,  263  111. 
11;  Council  V.  Hixon,  11  Ga.  App. 
818;  Bartlett  v.  Odd  Fellows  Sav. 
Bank,  79  Cal.  218,  12  Am.  St.  139. 

A  percentage  of  the  damages 
which  may  be  recovered  means,  not 
a  percentage  of  the  sum  for  which 
judgment  was  rendered,  but  of  the 
damages  received.  Fithcr  v.  Mylius, 
42  W.  Va.  638. 

Under  a  contract  giving  the  at- 
torney thirty  per  cent  of  the 
"amount  recovered"  and  nothing  if 
he  fails  "to  collect  damages,"  the 
costs  and  an  extra  allowance  are  a 
part  of  the  ''amount  recovered,"  but 
the  attorney  is  entitled  to  the  stipu- 
lated portion  of  these  only;  they 
are  the  property  of  the  client.  Tay- 
lor v.  Long  Island  P.  Co.,  25  Misc. 
(N.  Y.)  11. 

In  estimating  the  attorney's  share 
of  the  recovery  interest  subsequent- 
ly accruing  on  the  judgment  is  to 
be  considered.    Eassford  v.  Johnson, 


172  N.  Y.  488;  Sanders  v.  Riddick, 
127  Tenn.  701.  But  no  allowance 
is  to  be  made  for  his  expenses  in 
going  to  court.  Sanders  v.  Riddick, 
supra. 

Where  the  compensation  is  based 
on  a  percentage  of  the  value  of  the 
property  recovered  the  attorney  is 
entitled  to  compensation  at  the  time 
the  client  acquires  title,  though  the 
evidence  of  title  is  not  issued  until 
a  later  time,  and  the  value  of  the 
land  is  to  be  ascertained  as  of  the 
time  the  compensation  is  due,  for 
any  purpose  for  which  it  is  avail- 
able. Myers  v.  Bender,  46  Mont. 
497. 

Where  the  obligation  was  to  pay 
the  attorney  one-half  the  sum  recov- 
ered and  the  client  settled  with  the 
defendant,  the  latter  assuming  the 
former's  obligation  to  the  attorney, 
the  amount  due  was  one-half  that 
paid".  Schmitz  v.  South  Covington 
&  C.  St.  P.  Co.,  131  Ky.  207,  22 
L.R.A.(N.S.)    776. 

69  Strong  V.  West,  110  Ga.  382. 

60  Louisville  G.  Co.  v.  Hargis,  17 
Ky.  L.  Rep.  1190;  Hunt  v.  Test,  8 
Ala.  713,  42  Am.  Dec.  659. 
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a  different  nature  and  authorizes  him  to  recover  the  value  of  the 
service  rendered  or  damages  for  the  breach  of  the  contract.** 
A  contract  giving  an  attorney  a  per  centum  of  all  the  rentals 
which  may  be  received  from  a  lessee  covers  the  amount  received 
upon  two  renewals  of  the  lease  made  pursuant  to  an  option 
given  in  the  original  lease.  The  renewals  were  not  an  inde- 
pendent leasing,  but  a  mere  continuation  of  the  preceding 
term.®^  If  the  right  to  any  compensation  is  conditioned  upon 
a  recovery  and  the  attorney  dies  before  it  has  been  had  his  per- 
sonal representative  cannot  recover  the  value  of  the  services 
rendered;  there  may  be  a  recovery  of  the  disbursements  made 
on  account  of  the  client.^'  The  attorney's  personal  representa- 
tive may  recover  upon  a  qimntum  meruit  the  amount  which 
the  services  were  worth,  based  on  the  contract  rate  for  such 
part  of  the  stipulated  service  as  had  been  performed.** 

On  the  client's  breach  of  a  special  contract  for  legal  services 
he  is  liable  for  the  amount  he  has  agreed  to  pay,  subject  to 
such  abatement  as  would,  in  the  natural  course  of  things,  have 
been  incurred  in  the  way  of  expense  by  the  attorney  if  he  had 
been  permitted  to  perform  his  agreement.**  The  value  of  his 
services  will  not  be  apportioned;  and  while  the  attorney  will 

61  Philbrook  v.  Moxey,  191  Mass.  Lawson  v.  Missouri  &  Kansas  Tel. 
33.  Co.,  178  Mo.  App.  124. 

62  Bogan  V.  Wright,  22  N.  Y.  Misc.  65  Where  the  attorney  was  to  re- 
94.  eeive     one-fourth    the     amount    by 

63  Badger  v.  Celler,  41  App.  Div.  which  an  assessment  against  his 
(N.  Y.)  599.  client  should  be  diminished  and  was 

On  the  death  of  an  attorney  who  discharged  after  he  had  taken  cer- 

has  received   a  gross  sum  for   con-  tain   steps,  but  before  the  hearing, 

ducting  a  case  to  its  final  determi-  he   was   entitled   to   one-fourth   the 

nation,  it  being  then  undetermined  sum  saved  less  the  fair  value  of  the 

the  client  may  recover  from  the  es-  services    rendered   by   the   attorney 

tate  of  the  attorney  such  portion  of  employed  to  complete  the  proceed- 

the  money  as  was  not  earned.     Mc-  ings    and    the    necessary    disburse- 

Cammon  v.  Peck,  9  Ohio  C.  C.  589,  ments.    Bassford  v.  White,  61  N.  Y. 

citing  Lakeman  v.  Pollard,  43  Me.  Super.  457. 

463,   69  Am.  Dec.   77;   Hargrave  v.  By  wrongfully  withdrawing  a  col- 

Conroy,  19  N.  J.  Eq.  281;  Hubbard  leetible  account  placed  with  an  at- 

V.  Belden,  27  Vt.  645.     See  §  691.  torney  for  collection,  without  giving 

64  Coe  V.  Smith,  4  Ind.  79;  French  a  reasonable  time  to  collect  it,  the 
V.  Cunningham,  149  Ind.  632;  Weil  client  becomes  liable  for  the  agreed 
V.   Fineran,   78   Ark.   87.     See  also  fee,  regardless  of  whether  the  claim 
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not  be  put  upon  the  quantum  meruit  he  will  not  be  allowed  to 
recover  more  than  he  would  if  he  had  gone  on  with  the  case. 
His  time  does  not  belong  wholly  to  his  client,,  and  hence  no 
deduction  can,  in  ordinary  cases,  be  justly  made  on  the  pre- 
sumption that  it  was  wholly  occupied  in  other  professional 
business,*®  The  acceptance  of  a  discharge  abrogates  the  contract 
and  limits  the  recovery  to  a  reasonable  compensation  for  what 
has  been  done."  The  value  of  the  services  rendered  by  an 
attorney  who  has  become  disqualified  to  continue  the  litigation 
because  of  being  elected  to  the  bench  under  a  contract  providing 
for  a  fixed  fee  for  disposing  of  the  matter  may  be  ascertained 
by  the  difference  between  such  fee  and  the  amount  agreed  to 
be  paid  another  attorney  satisfactory  to  the  client  for  continu- 
ing and  completing  the  matter.**  On  the  dissolution  by  a  client 
of  his  relations  with  his  attorney  the  latter  is  immediately  en- 


was  collected  by  another.  Scheine- 
Bohn  V.  Lemonek,  84  Ohio  St.  424. 
I  Where  the  client  settled  the  mat- 
ter in  dispute  the  attorney  who  was 
to  receive  a  stated  sum  if  he  suc- 
ceeded in  it  recovered  it  without 
deduction  because  of  labor  or  ex- 
pense saved.  The  court  said  there 
was  no  possible  mode  of  ascertain- 
ing the  damage,  and  that  inasmuch 
as  the  client  was  responsible  for 
the  fact  he  cannot  complain  of  the 
recovery.  Baldwin  v.  Bennett,  4  Cal. 
392,  citing  Hunt  v.  Test,  8  Ala.  713, 
42  Am.  Dec.  659. 

66  Watson  V.  Columbia  M.  Co.,  118 
Ga.  603;  Cordes  v.  Bailey,  39  Ind. 
App.  83  (no  deduction  from  agreed 
sum  though  cause  settled  out  of 
court)  ;  Brodie  v.  Watkins,  33  Ala. 
545,  34  Am.  Eep.  49  (the  deductions 
made  were  the  expenses  which  would 
have  been  incurred  in  attending 
court  and  incidental  disbursements 
which  could  not  be  charged  to  the 
client)  ;  Moyer  v.  Cantieny,  41 
Minn.  242;  Webb  v.  Trescony,  76 
Cal.  621 ;  Myers  v.  Crockett,  14  Tex. 


257  (it  seems)  ;  Bartlett  v.  Odd 
Fellows'  Sav.  Bank,  79  Cal.  218,  12 
Am.  St.  139;  Horn  v.  Western  L. 
Ass'n,  22  Minn.  233.  See  McMan- 
nomy  v.  Chicago,  etc.  R.  Co.,  167 
111.  407;  Kersey  v.  Garton,  77  Mo. 
645 ;  Pennington  v.  Underwood,  56 
Ark.  53;  Myers  v.  Crockett,  14  Tex. 
257. 

This  principle  has  special  force 
where  an  attorney  has  been  engaged 
for  a  stated  time  and  is  not  pre- 
vented by  his  contract  from  using 
so  much  of  his  time  as  the  client 
does  not  require.  Dixon  v.  Volun- 
teer Co-op.  Bank,  213  Mass.  345. 

The  rule  is  not  applicable  where 
the  contract  is  renounced  before  any 
services  are  performed;  in  that 
event  the  damages  caused  by  the 
breach  are  the  measure  of  the  re- 
covery,— the  difference  between  the 
value  of  the  contract  and  what  was 
received  or  might  have  been  re- 
ceived from  others.  Kikuchi  v. 
Ritchie,  202  Fed.  857. 

67  Shevaliar  v.  Doyle,  88  Neb.  560. 

68  RatcliflE  V.  Baird,  14  Tex.  43. 
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titled  to  be  paid  for  services  rendered,  and  if  payment  is  not 
made  may  recover  interest  from  that  date.*'  If  attorneys  and 
clients  make  contracts  for  the  former's  services  to  be  rendered 
in  another  state  than  that  in  which  they  reside  their  compensa- 
tion will  be  governed  by  the  rate  in  the  state  of  their  domicile, 
rather  than  by  that  which  prevails  in  the  state  in  which  the 
services  were  performed ;  ^  but  a  contract  between  a  citizen  of 
one  of  the  United  States  and  a  foreign  attorney  will,  no  agree- 
ment being  made  respecting  compensation,  be  governed  by  the 
rate  fixed  by  statute  in  such  country,  the  contract  having  been 
made  there  and  that  being  the  place  for  its  performance.'"  The 
right  to  demand  compensation  under  a  statute  giving  the  court 
power  to  award  it  is  waived  by  an  agreement  between  attor- 
ney and  client  fixing  the  compensation  of  the  former  for  his 
services.''*  An  attoreny  who  is  employed  as  such  to  take  charge 
of  matters  which  involve  the  performance  of  services  clearly 
professional  in  their  nature  and  also  those  which  are  not  nec- 
essarily of  that  character,  may  recover  therefor,  it  being  im- 
possible to  draw  the  line  between  the  two  classes,  on  the  basis 
that  all  the  services  rendered  are  professional.''' 

On  the  grounds  of  public  policy  a  trustee  will  not  be  "permitr 
ted  to  charge  attorney's  fees  for  legal  services  rendered  to 
himself  as  trustee;  because,  to  allow  the  trustee  to  charge  him- 
self with  attorney's  fees  for  services  that  he  as  attorney  renders 
to  himself  as  trustee,  places  him  as  trustee  in  a  position  that  is 
inconsistent  with  his  duties  as  trustee,  which  position  he  ought 
not  to  be  permitted  to  occupy,  for  the  same  reason  that  he 
ought  not  to  be  permitted  to  purchase  at  his  own  sale,  or  do 
any  other  act  that  would  tempt  him  to  abuse  his  trust  duties. 
To  require  him  to  employ  a  third  person  to  act  for  him  as 

69  Commonwealth  v.  Terry,  11  Pa.  "">  Stanberry  v.   Gibson,  35   Iowa 

Super.  547.     See  Dempsey  v.  Dor-      493. 

ranee,  151  Mo.  App.  429.  ''^  Dawson  v.  Peterson,  110  Mich. 

431. 

72  Young  V.  Stone,  55  Ohio  St.  125. 
(Two  judges  dissenting.) 
be  limited  to  what  he  received.    Ed-  73  g;eHey  v.  Richardson,  69  Mich, 

wards  v.  Bay  State  G.  Co.,  172  Fed.  430.  See  McGillis  v.  Hogan,  190  111. 
071.  176,  85  111.  App.  194. 


Interest  on  fees  where  the  funds 
are  in  the  hands  of  a  receiver  will 
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attorney  in  matters  appertaining  to  his  trust  duties  he  would 
proceed,  in  all  probability,  to  do  so  prudently  and  with  an  eye 
single  to  the  best  interest  of  the  trust  estate ;  but  to  allow  him  to 
employ  himself  as  attorney  and  charge  fees  for  it,  would  tempt 
him  beyond  what  a  trustee  ought  to  be  required  to  bear  in  han- 
dling the  trust  estate;  for,  as  a  layman  trustee,  he  would  be 
ignorant  of  even  the  most  common  duties,  and  would  feel  com- 
pelled to  consult  himself  as  attorney  in  regard  to  them,  in  order 
to  increase  his  compensation."  '*  A  provision  in  the  deed  of 
assignment  authorizing  the  payment  of  reasonable  attorneys' 
fees  did  not  effect  the  trustee's  rights.''^  There  are,  however, 
cases  whic"h  are  opposed  to  this  view.'^  It  is  said  in  one  of  them 
that  a  receiver,  if  he  is  an  attorney,  is  not  required  himself  to 
perform  any  other  duties  than  those  strictly  administrative  or 
executive;  or,  if  he  does,  he  is  entitled  to  additional  compensa- 
tion for  his  services."  Judge  Sanborn  of  the  circuit  court  of 
appeals,  eighth  circuit,  has  announced  the  following  entirely 
reasonable  conclusion:  Officers  of  a  corporation,  who  are  also 
directors,  and  who,  without  any  agreement,  express  or  implied, 
with  the  corporation  or  its  owners,  or  their  representatives,  have 
voluntarily  rendered  their  services,  can  recover  no  back  pay  or 
compensation  therefor;  and  it  is  beyond  the  powers  of  the 
board  of  directors,  after  such  services  are  rendered,  to  pay  for 
them  out  of  the  funds  of  the  corporation  or  to  create  a  debt  of 
the  corporation  on  account  of  them.  But  such  officers,  who 
have  rendered  their  services  under  an  agreement,  either  express 
or  implied,  with  the  corporation,  its  owners  or  representatives, 

'*  Kentucky  Nat.  Bank  v.  Stone,  7T  Olson  v.  State  Bank,  72  Minn. 

93   Ky.   623,   citing   In  re  Bank,   6  320;   Eockford,  etc.  E.  Co.  v.  Sage, 

Paige  213;   State  v.  Butler,  15  Lea  65   111.   328,   16   Am.   Rep.   587    (it 

118.     To  the  same  effect,  though  on  seems)  ;    Santa   Clara   M.   Ass'n   v. 

different  reasoning,  is  Gray  v.  Eob-  Meredith,  49  Md.  389,  33  Am.  Eep. 

ertson,   174   111.   242.      See   Whitte-  247 ;  Eogers  v.  Hastings  &  D.  R.  Co., 

more  v.  Coleman,  239  111.  450.  22  Minn.  25;  Mayor,  etc.  v.  Muzzy, 

76  Kentucky  Xat.   Bank  v.   Stone,  33  Mich.  61,  20  Am.  Rep.  670.    See 

supra;  Gantzer  v.  Schmeltz,  206  111.  Bassett  v.  Fairchild,   132   Cal.   637, 

560.     See  Elkin  v.  Rives,   82  Miss.  52  L.R.A.  611;  Brown  v.  Republican 

744.  Mountain  S.  Mines,  17  Colo.  421,  16 

76  Farmers'  L.  &  T.  Co.  v.  Central  L.R.A.  426;  United  States  v.  Brin- 

E.  of  Iowa,  8  Fed.  60.  die,  110  U.  S.  688,  28  L.  ed.  286. 
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that  they  shall  receive  reasonable,  but  indefinite,  compensation, 
may  recover  as  much  as  their  services  are  worth,  and  it  is  not 
beyond  the  powers  of  the  board  of  directors  to  fix  and  pay 
reasonable  salaries  to  them  after  they  have  discharged  the  duties 
of  their  offices.''* 

§  683.  Broker's  services;  measure  of  compensation;  effect  of 
misconduct.  Where  a  broker,  pursuant  to  his  employment  or 
the  instructions  of  his  principal,  sells  goods  to  arrive  he  may 
recover  his  commissions  though  the  goods  do  not  arrive.  In  such 
a  case  the  broker  does  all  he  undertook,  and  should  not  be  de- 
prived of  compensation  because,  without  his  fault,  .the  event 
upon  which  the  contingent  agreement  would  become  absolute 
did  not  take  place.''^  So  where  a  broker  employed  to  obtain  a 
loan  of  $9,000  was  promised  one  per  cent,  commission,  found  a 
person  willing  to  make  a  loan  of  $7,000,  which  the  principal 
agreed  to  take,  but  afterwards  declined,  such  broker  was  held 
entitled  to  his  commission,  and  an  allowance  at  the  agreed  rate 
was  afBrmed.'"  Where  no  custom  to  the  contrary  is  shown  a 
broker,  like  any  other  person  who  performs  service  for  another, 
is  entitled  to  compensation ;  and  it  matters  not  whether  what  he 
has  done  proves  beneficial  to  the  party  who  employs  him  or  not ; 
if  he  has  fully  performed  what  he  undertook  to  do  he  is  entitled 
to  be  remunerated.'^     In  other  words,   "when  a  broker  has 

78  National  L.  &  I.  Co.  v.  Rock-  80  Van  Lien  v.  Byrnes,  1  Hilt.  133 ; 
land  Co.,  94  Fed.  335,  36  C.  C.  A.  Neftelberger  v.  Garner,  125  App. 
370,  citing  to  the  first  proposition,  Div.  (N.  Y.)  420.  See  Diltz  v. 
Jones  V.  Morrison,  31  Minn.  140;  Spahr,  16  Ind.  App.  591;  Giles  v. 
Blue  V.  Bank,  145  Ind.  518;  Doe  v.  Ssvift,  170  Mass.  461. 
Transportation  Co.,  78  Fed.  62;  As-  81  Id.;  Silberberg  v.  Chipman,  42 
BocJation  v.  Stonemetz,  29  Pa.  534;  Colo.  20,  15  L.E.A.(N.S.)  187;  Is- 
Eailroad  Co.  v.  Ketch um,  27  Conn.  phording  v.  Wolfe,  36  Ind.  App.  250; 
170;  Road  Co.  v.  Branegan,  40  Ind.  McDermott  v.  Mahoney,  139  Iowa 
361;  and  to  the  second,  Missouri  292;  Maryland  A.  House  Co.  v. 
River  Co.  v.  Richards,  8  Kan.  76;  Glenn,  108  Md.  377;  Taylor  v.  Scho- 
Rogers  v.  Hastings  &  D.  E.  Co.,  field,  191  Mass.  1;  Anderson  v.  01- 
supra;  Railroad  Co.  v.  Tierman,  37  son,  109  Minn.  432;  Mutchnick  v. 
Kan.  606;  Stewart  v.  Railroad  Co.,  Davis,.  130  App.  Div.  (N.  Y.)  417; 
41  Fed.  736;  Rosborough  v.  Canal  Read  v.  Rann,  10  B.  &  C.  438;  Dal- 
Co.,  22  Cal.  557.  ton  v.  Irwin,  4  C.  &  P.  289 ;  Broad  v. 

79  Paulsen  v.  Dallett,  2  Daly  40;  Thomas,  7  Bing.  99;  Neiderlander 
Hagar  v.  Donaldson,  154  Pa.  242.  v.  Starr,  50  Kan.  770;  Buckingham 
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found  a  customer  for  that  for  which  his  principal  has  employed 
him  to  find  a  customer  the  broker  has  performed  his  duty  and 
has  earned  his  commission,  or,  as  the  proposition  is  usually 
stated,  if  the  person  produced  by  the  broker  is  able,  ready  and 
willing  to  buy,  sell,  or  lend,  as  the  case  may  be,  the  broker's 
commission  is  earned,"  '*  the  term  of  his  employment  not  hav- 


V.  Harria,  10  Colo.  455;  Leech  v. 
Clemens,  14  Colo.  App.  45;  Schlegal 
V.  Allerton,  65  Conn.  260;  Hoadley 
V.  Savings  Bank,  71  Conn.  599,  44 
L.  R.  A.  321;  Odell  v.  Dozier,  104 
Ga.  203 ;  Stewart  v.  Fowler,  53  Kan. 
537;  Holden  v.  Starks,  159  Mass. 
503,  38  Am.  St.  451;  Bowling  v. 
Morrill,  165  Mass.  491;  Wright  v. 
Young,  176  Mass.  100;  Irons  v.  Sny- 
der, 49  Pa.  Super  Ct.  522. 

82  Tucker,  Lynch  &  Coldwell  u. 
Hawley,  23  Cal.  App.  460;  Beamer 
V.  Stuber,  164  Iowa  309;  Avery  v. 
Howell,  91  Kan.  297;  Nooning  v. 
Miller,  178  Mo.  App.  297;  Everett 
V.  Combs,  40  Okla.  645;  Hunton 
V.  Marshall,  76  Ark  375;  Benedict 
V.  Wilson,  10  Cal.  App.  719;  Not- 
kins  V.  Pashalineki,  83  Conn.  458; 
Wendle  v.  Palmer,  77  Conn.  12; 
Eigdon  V.  Moore,  226  111.  382;  Reed 
v.  Light,  170  Ind.  550;  Larson  v. 
Thoma,  143  Iowa  338;  Clements  v. 
Stapleton,  136  Iowa  137;  Eeid  v. 
MeNerney,  128  Iowa  350;  Heaton 
V.  Clark,  122  Iowa  716;  Staley  v. 
Hufford,  73  Kan.  686;  Long  v. 
Thompson,  73  Kan.  76;  Pope  v.  Cad- 
dell,  125  Ky.  837;  Strout  v.  Hub- 
bard, 104  Me.  366;  Hartford  v.  Mc- 
Gillicuddy,  103  Me.  224,  16  L.R.A. 
(N.S.)  431;  Martin  v.  Baltimore, 
109  Md.  260;  Coates  v.  Locust  Point 
Co.,  102  Md.  291;  Goodnough  v. 
Kinney,  205  Mass.  203;  Cohen  v. 
Ames,  205  Mass.  186;  Malloon  v. 
Barrett,  192  Mass.  552  (it  is  imma- 
terial that  the  broker  in  good  faith 
used   means   forbidden   by   the   em- 


ployer) ;  Obenauer  v.  Solomon,  151 
Mich.  570;  McGovern  v.  Bennett, 
146  Mich.  558;  Coon  v.  St.  Paul 
Park  Realty  Co.,  101  Minn.  391; 
McDonald  v.  Smith,  99  Minn.  42; 
Marlin  v.  Sipprell,  93  Minn.  271; 
Simmons  v.  Oneth,  140  Mo.  App. 
269 ;  McLaughlin  v.  Campbell,  78  N. 
J.  L.  541;  Eyer  v.  Turkel,  75  N.  J. 
L.  677;  Courtier  v.  Lydecker,  71  N. 
J.'  L.  511';  McGill  v.  Gargoula 
(Misc.)  103  N.  Y.  Supp.  113; 
Rcames  v.  Wilson,  147  N.  C.  304; 
Young  V.  Metcalf  L.  Co.,  18  N.  D. 
441;  Goldsmith  v.  Coxe,  80  S.  C. 
341;  Eggland  v.  South,  22  S.  D. 
467 ;  Hagan  v.  Nashville  T.  Co.,  124 
Tenn.  93;  Wilson  v.  Clark,  35  Tei. 
Civ.  App.  92 ;  Peach  Eiver  L.  Co.  v. 
Montgomery,  51  Tex.  Civ.  App.  487; 
Little  V.  Herzinger,  34  Utah,  337; 
Phillips  V.  Langlow,  55  Wash.  385; 
Bowe  V.  Gage,  127  Wis.  245,  115 
Am.  St.  1010;  Grindstaff  v.  Mer- 
chants' I.  &  T.  Co.,  61  Ore.  310; 
Holden  v.  Lyons,  175  Mo.  App.  165; 
Smith  V.  Adelberg,  72  Wash.  434; 
Fitzpatrick  v.  Gilson,  176  Mass.  477, 
citing  MeGavock  v.  Woodlief,  20 
How.  221,  15  L.  ed.  884;  Green  v. 
Lucas,  33  L.  T.  (N.  S.)  584,  587; 
Middleton  v.  Thompson,  163  Pa. 
112;  Sibbald  v.  Bethlehem  I.  Co.,  83 
N.  Y.  378,  383-4,  38  Am.  Rep.  441; 
Duclos  V.  Cunningham,  102  N.  Y. 
678;  Fischer  v.  Bell,  91  Ind.  243; 
Vinton  v.  Baldwin,  88  Ind.  104,  105, 
45  Am.  Eep.  447;  Pect  v.  Sherwood, 
43  Minn.  447-8;  Cheatham  v.  Yar- 
brough,  90  Tenn.  77;   Budd  v.  Zol- 
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ing  expired.'^  It  is  sufficient  if  the  customer  is  ready  and  willing 
to  complete  the  purchase  within  a  reasonable  time.'*  If  the 
principal  makes  a  valid  and  binding  agreement  to  sell  or  ex- 
change his  land  to  or  with  a  customer  produced  by  a  broker  the 
fact  that  such  customer  is  not  able  to  pay  for  the  land  or  to 
make  a  good  title  to  that  offered  in  exchange  or  refuses  for  other 
unjustifiable  reasons  to  consumate  the  agreement,  does  not  affect 
the  broker's  right  to  his  commission.'^  "The  ground  on  which 
this  is  settled  is  that  by  entering  into  a  valid  contract  with  the 
customer  produced  by  the  broker  the  principal  accepts  the 
customer  as  able,  ready  and  willing  to  buy  the  land  and  pay  for 
it."'*    But  if  the  vendor  relies  wholly  on  the  broker's  statements 


ler,  52  Mo.  238,  242.  To  the  same 
effect  are  Roche  v.  Smith,  176  Mass. 
595,  51  L.E.A.  510;  Keys  v.  John- 
son, 68  Pa.  42;  Veazie  t.  Parker,  72 
Me.  443;  Conkling  v.  KraJsauer,  70 
Tex.  735;  Vaughan  v.  McCarthy,  59 
Minn.  199 ;  Gelatt  v.  Ridge,  117  Mo. 
553,  38  Am.  St.  683;  Hart  v.  Hop- 
son,  52  Mo.  App.  177;  Grether  v. 
McCormick,  79  id.  325;  Finley  v. 
Dyer,  id.  604;  Butts  v.  Ruby,  85  id. 
405;  Crone  v.  Mississippi  Valley  T. 
Co.,  id.  601 ;  Jones  v.  Stevens,  36 
Neb.  849 ;  Atkinson  v.  Pack,  114  N. 
C.  597;  Heintz  v.  Boehmer,  6  Ohio 
Dec.  362 ;  Holmes  v.  Neafie,  151  Pa. 
392;  Peckham  v.  Ashhurst,  18  R.  I. 
376;  Crockett  v.  Grayson,  98  Va. 
354;  Carstens  v.  McReavy,  1  Wash. 
359 ;  Barnes  v.  German  S.  &  L.  Soc, 
21  Wash.  448;  Reimer  v.  Rice,  88 
Wis.  16;  Bell  V.  Siemans  &  H.  E. 
Co.,  101  Wis.  320;  Bryan  v.  Abert, 
3  D.  C.  App.  Cas.  180 ;  Piatt  v.  De- 
pree,  9  T.  L.  Rep.  194;  Hubachek 
V.  Hazzard,  83  Minn.  437. 

In  Triplett  v.  Jackson,  130  Iowa 
408,  the  owner  refused  to  convey 
the  lots  the  broker  was  authorized 
to  sell  unless  the  customer  bought 
the  whole  tract,  which  the  latter 
agreed  to  do.     The  owner  again  re- 


fused to  convey.  No  agreement  was 
made  as  to  the  compensation  for  the 
sale  of  the  entire  tract.  The  broker 
recovered  the  stipulated  compensa- 
tion for  the  sale  of  the  lots,  and  at 
the  same  rate  for  the  sale  of  the 
whole;  he  was  not  entitled  to  two 
commissions  for  the  sale  of  the  lots. 
The  sale  of  other  property  as  an 
inducement  to  the  broker's  customer 
to  buy  what  the  broker  offered  does 
not  affect  his  right  to  the  commis- 
sion. Lewis  V.  Susmilch,  130  Iowa 
203. 

83  Donovan  v.  Weed,  182  N.  Y.  43. 
Efforts  of  a  broker  to  sell  land 

after  his  authority  to  do  so  had 
been  revoked  do  not  entitle  him  to 
a  commission  on  a  sale  made  by  the 
owner  to  one  who  was  introduced 
to  him  as  an  intending  purchaser 
by  the  broker,  and  whose  offer  to 
purchase  was  rejected  in  good  faith 
by  the  owner.  Fairchild  v.  Cun- 
ningham,   84   Minn.    521. 

84  Bunyard  v.  Farman,  176  Mo. 
App.  89. 

85  Keinath,  Schuster  &  Hudson  v . 
Reed,  ]  8  N.  M.  358 ;  Jauman  v.  Mc- 
Cusick,  166  Cal.  517. 

86  Moore  v.  Irwin,  89  Ark.  289, 
20  L.R.A.(N.S.)    1168,  131  Am.  St. 
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concerning  the  responsibility  of  the  purchaser  and  does  not 
exercise  his  own  judgment  on  that  question  the  fact  that  he 
signs  a  contract  of  sale,  which  the  purchaser  is  unable  to  carry 
out,  does  not  entitle  the  broker  to  his  commission."  It  is  essen- 
tial and  sufficient  that  the  broker  find  the  purchaser  and  that 
the  sale  follows  his  efforts,'*  or  that  the  customer  be  ready,  will- 
ing and  able  to  purchase  or  exchange  on  the  terms  and  con- 
ditions fixed  by  the  owner.'*  Where  the  purchaser  is  accepted 
by  the  owner  upon  condition  that  certain  security  be  furnished 
the  broker  is  not  entitled  to  his  commission  until  such  condition 
has  been  complied  with.®"  If  the  principal  is  not  liable  for  the 
non-performance  of  a  condition  in  the  broker's  contract  of  em- 
ployment the  latter  may  not  recover  hia  commission.®^  Where 
the  terms  of  sale  are  to  be  agreed  upon  between  the  owner  and 
the  customer  the  commission  is  not  earned  unless  a  sale  is 
made.®*  The  broker's  right  to  compensation  does  not  exist  until 
he  definitely  informs  his  principal  of  the  name  of  the  proposed 
purchaser.®^  It  may,  however,  very  properly  be  otherwise,  in 
the  absence  of  an  exclusive  agency,  if  the  owner  knows  or  ought 
to  know  that  the  broker  was  instrumental  in  securing  the  pur- 

97 ;  Fox  V.  Eyan,  240  111.  391 ;  Mar-  87  Butler  v.  Baker,  17  R.  I.  582, 

latt  V.  Elliott,  69  Kan.  477 ;   Glade  33  Am.  St.  897 ;  Burnham  v.  Upton, 

V.  Eastern  Illmois  M.  Co.,  129  Mo.  174  Mass.  408;  Tracy  v.  Fobes,  132 

App.  443;  Scully  v.  Williamson,  26  Iowa   250    (broker   must  prove  the 

Okfa.    19,    27    L.R.A.(N.S.)     1089;  financial  ability  of  his  customer); 

Bankers  L.  &  I.  Co.  v.  Spindle,  108  McGinn   v.   Garber,    125   Iowa   533. 

Va.  426;   Lawler  v.  Armstrong,   53  See  Flynn  v.  Jordal,  124  Iowa  457. 

Wash.     664,     132     Am.     St.     1080;  88  Shaw   v.    Faires,   —  Tex.    Civ. 

Eoche  V.  Smith,  176  Mass.  595,  51  App.  — ,  165  S.  W.  501;   Phelps  v. 

L.  E.  A.  510;    Ward  v.   Cobb,   148  Hale,  43  Colo.  255;   Goff  v.  Hurst, 

Mass.  518,  12  Am.  St.  587 ;  Coleman  135  Ky.  276.     All  the  cases  recog- 

V.  Meade,  13  Bush  358;  Donohue  v.  nize  this  rule. 

Flanagan,  9  N.  Y.  Supp.  273 ;  Fran-  89  Douglas  v.  Spangenberg,  23  Cal. 

CIS   V.   Baker,   45   Minn.    83;    Wray  App.  294;   Dyar  v.  Stone,  id.   143; 

V.    Carpenter,   16   Colo.   271;    Lock-  Jauman  v.  McCusick,  166  Cal.  517; 

wood    V.     Halsey,     41     Kan.     166;  Carrington  v.  Graves,  121  Md.  567. 

Springer  v.  Orr,  28  111.  App.  558;  90  Clark  v.  Bonner,  217  Mass.  201. 

Love  V.  Miller,  53  Ind.  294,  21  Am.  91  Lewis   v.   Briggs,   81   Ark.    96; 

Eep.  192;  Lunney  v.  Healey,  56  Neb.  Eiley  v.  Hoffman,  216  Mass.  352. 

313,  44  L.E.A.  593;  Keinath,  Schu-  92  Johnson  v.  Sutton,  94  Miss.  544 

ster  &  Hudson  v.  Reed,  18  N.  M.  93  Helling  v.  Darby,  71  Kan.  107; 

358.  Gerding  v.  Haskin,  141  N.  Y.  514. 
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chaser.'*  The  right  to  commissions  may  exist  where  there  has 
been  an  exchange  of  lands  though  other  brokers  than  the  plain- 
tiff were  employed,  if  he  can  show  that  he  was  the  effective 
means  of  bringing  about  the  exchange,*'  though  the  contract  was 
modified  in  some  of  its  details,*^  though  the  principal  was  with- 
out knowledge  that  the  purchaser  became  such  because  of  the 
broker's  efforts.*' 

The  doctrine  that  the  agent's  right  to  compensation  is  not 
dependent  upon  the  benefit  of  his  act  to  his  principal  has  its 
limitations;  or,  rather,  the  r,ight  to  compensation  does  not  fol- 
low such  benefit  where  the  agent  induces  his  principal  to  make 
a  sale  for  his,  the  agent's,  advantage.  Thus,  where  a  manu- 
facturer of  whisky  employed  an  agent  to  make  a  sale  of  whisky 
which  was  ready  for  the  market,  and  such  agent  brought  an 
intending  purchaser  to  the  vendor  and  the  customer  insisted 
upon  being  given  an  option  on  whisky  to  be  made  in  the  future 
and  the  agent  urged  his  principal  to  give  such  option,  which 
was  finally  done,  nothing  being  said  about  the  commission  on 
the  option  sale,  the  agent  was  not  entitled  thereto.  The  court 
said,  in  substance,  that  if  the  agent  was  not  representing  the 
purchaser  in  procuring  such  option  he  was  not  the  agent  of 
the  vendee  to  induce  him  to  assent  to  a  contract  to  which  he 
was  averse.  The  agent's  labors  were  confined  to  a  persuasion 
of  the  vendor  to  agree  to  grant  the  option,  and  were  not  exer- 
cised in  the  vendor's  behalf  to  induce  the  purchaser  to  take 
the  option.  The  option  was  a  part  of  the  consideration  and 
inducement  to  the  purchase  of  the  whisky  ready  for  the  mar- 
ket, and  not  a  separate  feature  or  independent  and  supple- 
mental sale  of  future  whiskies,  nor  a  single  contract  for  a  larger 
amount.     It  was  a  bonus  demanded  of  and  granted  by  the 

94Quist   V.   Goodfellow,  99   Minn.  96  Hall  v.  Grace,  179  Mass.  400; 

509.     See  also  Eelch  v.  Workman,  Cadigan  v.  Crabtree,  179  Mass.  474, 

110  Ark.  140.  55    L.E.A.    77,    88    Am.    St.    397; 

95  Votaw    V.    McKeever,    76    Kan.  Geiger    v.     Kiser,     47     Colo.     297 ; 

870;   Southwestern  Port  Huron  Co.  Games  v.   Finigan,   198  Mass.   128. 

V.  Wilber,  75  Kan.  175;  Nooning  v.  See   Grain   v.   Miles,   154  Mo.   App. 

Miller,  178  Mo.  App.  297;  Reich  v.  338. 

Workman,  110  Ark.  140;  Gannon  v.  97  McLaughlin  v.  Campbell,  78  N. 

Bates,  115  Va.  711.  J.  L.  541. 
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vendor  to  effectuate  the  main  sale.  "The  ultimate  benefit,  if 
any,  to  the  principal ;  the  fact  that  he  made  a  profit,  if  he  did ; 
that  he  did  not  lose  anything,  but  was  so  pleased  that  he  gave 
another  option  for  the  next  year, — if  these  be  facts,  cannot  ad- 
vance the  broker's  claim  for  commissions  in  any  just  view. 
This  right  depends  upon  the  contract,  express  or  implied,  for 
the  payment  of  commissions,  and  not  upon  any  consideration  of 
profit  or  loss  to  the  principal.  It  may  be  that  under  other 
circumstances  a  broker  negotiating  for  his  principal  at  his  re- 
quest, express  or  implied,  an  option  sale,  or  a  general  sale  with 
an  option  attached,  would  be  entitled  to  recover  customary 
commissions;  but  it  is  another  thing  to  say  that  a  broker  em- 
ployed to  make  a  particular  sale,  in  which  the  element  of  an 
option  for  other  sales  was  confessedly  not  included,  is  entitled 
to  recover  commissions  when  his  principal  is  forced  by  the  pro- 
posed purchaser  to  add  the  option  for  that  purchaser's  benefit. 
*  *  *  Neither  do  we  think  that  the  doctrine  of  the  ratifica- 
tion or  adoption  of  an  unauthorized  contract  made  by  the  agent 
in  behalf  of  his  principal  is  involved  in  this  case.  Having 
found  the  fact,  as  we  do  on  the  proof,  that  the  broker,  not  being 
specifically  authorized  to  make  an  option  contract  in  behalf  of 
his  principal,  submitted  to  the  option  as  an  exaction  from  him 
and  his  principal  by  a  purchaser  who  demanded  it  as  a  part  of 
the  consideration  for  the  original  sale,  the  assent  of  W.  be- 
came only  an  agreement  to  the  exaction,  and  his  conduct  can- 
not be  treated  as  a  ratification  of  the  broker's  theory  that  he 
was  making  a  beneficial  option  contract  for  and  in  behalf  of 
his  principal,  for  which  he  was  entitled,  impliedly,  to  a  com- 
mission for  procuring  the  purchaser  to  make  such  a  contract. 
That  which  the  purchaser  imposes  as  an  exaction  cannot  be 
thus  perverted  into  a  yielding  to  the  persuasive  inducements 
of  the  broker  for  which  alone  the  broker  should  be  paid."  '* 
By  obtaining  a  profit  for  himself  in  excess  of  his  commission 
a  broker  forfeits  the  latter.^' 

98  Block  V.  Walker,  72  Fed.  650,       v.   Parrot   S.   &   C.   Co.,   117   N.  Y. 

644. 
19  C.  C.  A.  61,  approving  Harnickell  89  Taylor  v.  Godbold,  76  Ark.  395. 

Suth.  Dam.  Vol.  111.-4. 
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If  a  mercantile  usage  prevails,  or  the  contract  provides  that 
nothing  is  to  be  allowed  the  broker  unless  the  matter  brought 
about  by  his  instrumentality  is  completed,  he  can  only  recover 
in  accordance  with  it,  and  especially  where  a  larger  compensa- 
tion is  allowed  by  reason  of  the  contingency.^  In  such  case  the 
claim  of  the  broker  rests  upon  the  custom  or  contract,  and  not 
on  a  quantum  meruit.  The  custom  supposes  a  special  contract 
between  the  parties  and  if  that  is  not  satisfied  no  claim  at  all 
arises,  for  no  other  contract  can  be  implied.*  Where  an  agent 
employed  for  an  agreed  commission  to  sell  land  at  a  given  price 
succeeds  in  finding  a  purchaser  at  the  stipulated  price,  but  the 
principal,  from  whatever  cause,  declines  to  sell  and  rescinds 
the  agent's  authority,  the  latter  is  entitled  to  sue  for  a  reason- 
able remuneration  for  his  work  and  labor;  he  is  not  bound  to 
resort  to  a  special  action  for  the  withdrawal  of  the  authority; 
the  contract  to  pay  what  is  reasonable  is  implied  by  law ; '  it 
is  not  a  question  of  fact  for  a  jury ;  and  the  proper  measure  of 
damages  is  the  entire  amount  of  the  agreed  commission  *  which 

1  Munroe    v.    Taylor,    191    Mass.  Lewis   v.   Simpson,   122   Iowa   663 ; 

483;  Van  Norman  v.  Fltchette,  100  Southwestern    Port    Huron    Co.    v. 

Minn.    145;    Couper   v.    O'Neill,    53  Wilber,  75  Kan.  175;   McGovern  v. 

Misc.     (N.    Y.)     319;    Weingrad   v.  Bennett,   146  Mich.  558;   Van  Pat- 

Kletzky,    52    Misc.     (N.    Y.)     129;  ten  v.  Taber,  71  Misc.  (N.  Y.)   610; 

Broad  v.  Thomas,  7  Bing.  99.  Womack  v.  Douglas,   157  Ky.   716; 

«Wiggin  V.  Holbrook,  190  Mass,  Kniaely   v.    Leathe,    256    Mo.    341; 

157;  Holeomb  V.  Stafford,  102  Minn.  Cannon    v.    Bates,    115    Va.    711; 

233;    Read    v.    Ra,nn,    supra.      See  Prickett  v.  Badger,  1  C.  B.    (N.S.) 

Cadigan     v.     Crabtree,     179     Mass.  296;  Planche  v.  Colburn,  8  Bing.  14; 

474,  55  L.E.A.  77,  88  Am.  St.  397.  Moses   v.   Bierling,    61   N.   Y.   462; 

8  Directions  by  an  owner  to  a  Doty  v.  Miller,  43  Barb.  529 ;  Mid- 
broker  to  find  a  buyer  constitutes  an  dletpn  v.  Findley,  25  Cal.  76;  Knapp 
offer  upon  acceptance  of  which,  be-  v.  Wallace,  4  N.  Y.  477;  Cook  v. 
fore  revocation,  by  bringing  in  touch  Fiske,  12  Gray  491 ;  Cook  v.  Welch, 
with  the  owner  a  party  who  subse-  9  Allen  350;  Wheeler  v.  Knaggs,  8 
quently  purchases  from  the  owner  Ohio  169 ;  Evrit  v  Bancroft,  22 
direct,  the  law  implies  a  promise  to  Ohio  St.  172;  Roes  v.  Spruance,  45 
pay  the  value  of  the  services  ren-  111.  308;  Chilton  v.  Butler,  1  E.  D. 
dered.  Wilson  v.  Sears,  —  Tex.  Civ.  Smith  150;  Morgan  v.  Mason,  4  id. 
App.  — .  166  S.  W.  38.  636;   Short  v.  Millard,  68  111.  292; 

4Stiewel  v.  Lally,   89   Ark.   195;  Glenworth  v.  Luther,  21  Barb.  145; 

Justy   V.   Erro,   16   Cal.   App.   519;  McGavock  v.  Woodlief,  20  How.  221, 

Tuflfree  v.   Binford,   130  Iowa   532;  15  L.  ed.  884;   Clapp  v.  Hughes,  1 
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is  not  to  be  lessened  because  the  owner  used  the  proceeds  of  the 
sale  to  discharge  a  lien  on  the  land.'  Some  courts  do  not  recog- 
nize this  doctrine  if  the  principal,  in  good  faith,  revokes  the 
authority  of  the  broker  for  the  promotion  of  his  own  interest 
though  the  former  subsequently  makes  a  sale  to  a  customer 
with  whom  the  broker  negotiated.'  The  difference  between  the 
price  at  which  the  agent  was  authorized  to  sell  and  the  price 
received  by  the  principal  measures  the  recovery  if  the  agent 
was  to  have  all  that  was  received  above  a  certain  amount.''  In 
some  states  an  agent  employed  to  sell  land  may,  after  the  revoca- 
tion of  his  authority,  recover  upon  a  quantum  meruit  the  ex- 
penditures he  has  been  encouraged  by  his  principal  to  make  in 
effecting  the  sale,  and  also  compensation  for  his  labor  and 


Phila.  382;  Bailey  v.  Chapman,  41 
Mo.  536;  Stillman  v.  Mitchell,  2 
Robert.  523;  Edwards  v.  Goldsmith, 
16  Pa.  43;  Sibbald  v.  Bethlehem 
I.  Co.,  83  N.  Y.  384,  38  Am. 
Rep.  441;  Carroll  v.  Pettit,  67  Hun 
418;  Atkinson  v.  Pack,  114  N.  C. 
597;  Fraser  v.  Kennedy,  2  New 
Zeal.  L.  R.  (Sup.  Ct.)  173;  Equi- 
table M.  Co.  V.  Weddington,  2  Tex. 
Civ.  App.  373. 

The  plaintiff  consigned  to  the  de- 
fendant four  hundred  and  ninety- 
seven  barrels  of  whisky  to  be  sold 
on  commission  of  two  and  a  half  per 
cent.;  defendant  sold  eighty-four 
barrels;  the  plaintiff  sold  two  hun- 
dred and  twenty  barrels  and  gave 
an  order  on  the  defendant  for  deliv- 
ery of  them.  Defendant  having  com- 
plied with  the  order  refused  to  de- 
liver the  remaining  one  hundred  and 
ninety-three  barrels  without  being 
paid  commissions  on  the  whole, 
which  the  plaintiff  paid  and  brought 
suit  to  recover  back  all  the  com- 
missions except  on  the  eighty-four 
barrels;  held,  that  the  defendant 
was  entitled  to  commissions  on  the 
two  hundred  and  twenty  barrels  and 


such  part  of  the  agreed  commission 
as  was  in  proportion  to  the  trouble 
and  risk  he  had  for  the  balance 
unsold;  such  proportion  as  the  serv- 
ice and  risk  incurred  bore  to  the 
whole  trouble  and  risk  of  making 
sale,  and  was  bound  to  refund  what 
had  been  demanded  beyond  that 
sum.    Briggs  v.  Boyd,  65  Barb.  197. 

Eitlier  the  agreed  compensation  or 
such  as  is  reasonable  may  be  recov- 
ered.    Dal  V.  Fischer,  20  S.  D.  426. 

6  Peters  v.  Holmes,  45  Pa.  Super. 
278. 

6  Cadigan  v.  Crabtree,  186  Mass. 
7,  104  Am.  St.  543,  66  L.R.A.  982; 
Sibbald  v.  Bethlehem  I.  Co.,  83  N. 
Y.  378,  38  Am.  Rep.  441;  Bailey  v. 
Smith,  103  Ala.  641;  Young  v.  Hub- 
bard, 154  Mich.  218.  Contra,  Gott- 
schalk  V.  Jennings,  1  La.  Ann.  5,  45 
Am.  Dec.  70 ;  Blumenthal  v.  Bridges, 
91  Ark.  212,  24  L.R.A.  (N.S.)  279, 
(a  broker  may  show  that  he  could 
have  sold  the  land  within  the  time 
agreed  upon)  ;  Ernst  v.  Ganahl,  166 
Oal.  493. 

7Hahl  V.  W.ikes,  44  Tex.  Civ. 
App.  76. 
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time.'  This  seems  to  be  in  harmony  with  the  English  cases.' 
Where  a  land-owner  agreed  with  an  agent  that  the  latter  might 
dispose  of  land  within  a  time  limited  for  a  share  of  the  profits 
arising  from  the  sale  and  in  the  performance  of  such  agreement 
the  agent  rendered  services  and  expended  time  and  money,  and 
the  principal  unjustifiably  revoked  the  contract,  he  was  liable 
for  such  sum  as  the  agent's  share  of  the  profits  would  have 
been  if  the  sale  had  been  made.^"  The  revocation  in  bad  faith 
of  the  authority  given  a  broker  who  has  procured  a  purchaser 
is  attended  with  liability  for  the  stipulated  commission  on  the 
price  at  which  the  sale  was  made  by  the  principal  to  the  broker's 
customer  though  that  exceeds  the  price  at  which  the  broker  was 
authorized  to  sell.^^  A  broker  who  has  procured  a  contract  of 
sale  to  be  entered  into  between  the  owner  of  land  and  a  pros- 
pective purchaser  may  recover  for  the  loss  of  his  commission 
from  the  latter  for  his  failure  to  carry  out  the  contract,  not- 
withstanding the  broker  had  agreed  to  look  to  the  vendor  for 
compensation.^^  An  agent  empowered  by'  thfe  receiver  of  an 
insolvent  bank  to  sell  real  estate  was  entitled,  in  the  absence  of 
an  agTeement  as  to  the  time  for  paying  the  comjiissions,  to  be 

8  New    Kanawha    C.    M.    Co.    v.  Where  the  contract  authorizing  a 

Wright,'  163  Ind.   529    (though  the  sale  of  land  does  not  stipulate  any 

contract    was     rightfully    termina-  time  within  which  the  sale  must  be 

ted)  ;  Tcmpleton  v.  Biegert,  79  Kan.  made  the  broker  will  be  allowed  a 

638 ;  Lockhart  v.  Hamlin,  190  N.  Y.  reasonable     time.       Graf     &     Case 

132;    Jaekel   v.    Caldwell,    157    Pa.  Realty  Co.  v.  Lovell,  180  Mo.  App. 

266;    Vincent  v.   Woodland  0.   Co.,  706. 

165  Pa.  402;  Kelly  v.  Marshall,  172  It  is  presumed  against  a  principal 

Pa.  396,  399;  Hawkins  v.  Chandler,  .^^ho    fails    to    allow    an    exclusive 

8  Houst.  434;  Close  v.  Browne,  230  ^  ^he  stipulated  time  in  which 

111.  228,  13  L.E.A.(N.S.)   634.  ,           ,              ,     xu  ^  -x          ,j  ,, 

„  _,       .              „    ,      '       „     „    „  to  make  a  sale  that  it  would  have 

8  Topping  V.   Healey,   3   P.   &   F.  ,               , 

„„,     J;               r            L  T    m   T,  "'^^^  made  withm  such  time,  and  the 

325;   Green  v.  Lucas,  31  L.  T.  Rep. 

731;    Prickett   v.   Badger,   1    C.   B.  stipulated  conim    ..on  is  prima  facie 

{ N  S  )  296  ^^^'     ^or™^ii   V-    Vandenberg,   157 

10  Novakovich  v.  Union  T.  Co.,  89  ^°-  ^PP'  ^^^■ 

Ark.  412;  Durkee  v.  Gunn,  41  Kan.  "  O'Connell   v.   Casey,   206  Mass. 

496,    13    Am.    St.    300;    Hawley   v.  ^20. 

Smith,  45  Ind.  183;   Green  v.  Cole,  12  Livermore  v.   Crane,  26  Wash. 

127Mo.  587;  Stringfellowv.  Powers,  529,    57    L.R.A.    401;    Cavender    v. 

4  Tex.  Civ.  App.  199.     See  Ames  v.  Waddingham,  2  Mo.  App.  551;  At- 

Lamont,  107  Wis.  531.  kinson  v.  Pack,  114  N.  C.  597. 
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paid  only  as  the  purchase  price  had  or  should  be  received.^* 
An  agent  acting  on  a  del  credere  or  guaranty  commission  who 
has  procured  from  other  sources  a  part  of  the  goods  necessary  to 
fill  a  contract  made  by  him  for  his  principal,  the  latter  being 
unable  to  wholly  fulfill  it,  may  recover  commissions  on  the  whole 
quantity  cojitracted  for ;  and  if  the  principal  is  unable  to  fulfill 
a  contract  and  the  agent  has  procured  a  release  of  it  he  may 
recover  a  proportionate  share  of  the  agreed  commissions.^* 

If  a  broker  is  employed  and  no  special  compensation  is  agreed 
on  the  customary  rate  of  brokerage  is  the  proper  rate  of  com- 
pensation for  his  services;  '^  doubtless  in  the  absence  of  such  a 
rate  a  reasonable  compensation  may  be  recovered ;  ^^  and  that  is 
the  basis  of  compensation  where  the  owner  has  lessened  the 
price  of  the  property  and  the  broker  has  effected  a  sale  in  con- 
junction with  another."  The  reasonable  compensation  of  a 
broker  who  secures  an  option  on  property  is  to  be  calculated  on 
the  benefit  resulting  to  his  principal  from  the  money  paid, 
rather  than  on  the  price  put  upon  it.'*  A  ratable  proportion 
of  the  agreed  commission  has  been  made  the  measiire  of  recov- 
ery where  the  owner  ignored  the  broker  and  sold  to  the  latter's 
customer  for  a  less  price  than  he  authorized  the  broker  to  sell 
for.'^  The  rate  of  commission  in  the  state  where  the  property 
was  situated  and  the  contracts  of  employment  and  sale  were 
made  will  govern  though  the  negotiations  which  led  to  the  sale 
were  begun  in  another  state.^"     A  broker  who  has  a  series  of 

13  Peters    v.    Anderson,     88     Va.  If  the  evidence  as  to  each  note  is 

1051.  insufficient    a    fair    and    reasonable 

1*  Albion  P.  M.  Co.  v.  Wyllie,  77  compensation  should  be  allowed;  the 

Fed   541    23  C.  C.  A.  276  J^^'y  ^^^  "°*  ^'^^  according  to  its 

Geiger  v.  Kiser,  47  Colo.  297;  ^^^}-    Hartman  v.  Warner,  75  Conn. 

16  Scully  V.  Williamson,  26  Okla. 

19,  27  L.R.A.(N.S.)    1089. 
ben    V.     LoriUard,     2    Keyes    567;  „  j^  ^^  g^^^^  ^  ^g^  ^^ 

Childs   V.    Orithfield,    66   Mo.    App.  ggg 

422;  Graves  v.  Dill,  159  Mass.  74.  „  Boardman  v.  Hanks,  185  Mass. 

As    to    what    constitutes    a    real-  555. 

estate  broker,  see  O'Neill  v.  Sinclair,  19  Lawson   v.    Black   Diamond   0. 

54    111.    App.    298,    302,    and    cases  M.  Co.,  53  Wash.  614. 

cited,   153  111.   525.  20  Benedict  v.  Dakin,  243  111.  384. 


15 

Williams  v.  Clowes,  75  Conn.  155; 
Hess  V.  Hayes,  146  Iowa  620;   Er- 
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years  in  which  to  make  a  sale  may  not  compute  the  value  of,  the 
property  on  the  basis  of  improvements  put  upon  it  in  the  mean- 
time and  presumably  after  his  contract  was  made.^^  In  com- 
puting commission  upon  mortgaged  land  sold  on  the  basis  of 
the  price  in  excess  of  a  named  sum  the  amount  of  the  mortgage 
is  to  be  regarded ;  **  and  under  a  contract  by  which  the  owner 
is  entitled  to  a  net  sum  the  broker  may  not  claim  all  above  it.*' 
The  basis  for  computing  the  customary  commission  is  not  af- 
fected because  only  a  part  of  the  property  for  which  the  broker 
obtained  a  purchaser  was  sold  under  a  contract  made  in  viola- 
tion of  his  rights  by  the  principal.^*  If  a  person  not  a  broker 
is  employed  to  negotiate  he  is  entitled  to  the  reasonable  worth 
of  his  services,  which  may  be  more  or  less  than  the  usual 
brokerage.**  Whether  the  person  who  effected  the  sale  was  or 
was  not  a  broker  the  price  usually  paid  in  the  vicinity  of  the 
land  sold  for  such  services  as  he  rendered  is  competent  evi- 
dence of  the  value  of  his  services ;  *^  but  is  not  conclusive  as  to 
the  measure  of  the  plaintiff's  compensation.*''  The  right  of  one 
rendering  services  for  another  to  have  their  value  estimated 
under  a  quantum  meruit  upon  the  basis  of  commissions  can  only 
arise  out  of  general  custom.**  If,  on  an  even  exchange  of 
equities  in  real  property,  each  party  intentionally  inflates  the 
value  of  his  interest  the  commissions  of  a  broker  will  be  based 
on  the  actual  value  of  his  principal's  property.*^ 

The  broker  must  perform  his  duty  in  such  manner  as  to 
reasonably  answer  the  intended  purpose;  if  he  performs  it  so 

21  Hagan  v.  Nashville  T.  Co.,  124  86  Hollia  v.  Weston,  156  Mass.  357, 

Tenn.  93.  citing  Vilas  v.  Downer,  21  Vt.  419; 

aSHobart   V.    Stewart,    99    Minn.  Stanton   v.   Embrey,  93   U.   S.   548, 

gg^  23  L.  ed.  983;   Thompson  v.  Bogle, 


23Matheney    v.    Godin,    130    Ga. 


85  Pa.  477;  Eggleston  v.  Boardman, 

713;  Tnrnley  v.  Micheal   (Tex.  Civ.  '3;  f  j  ' ^ %f  "''''"^"  "^  ^""^^°^'' 

App.),15S.W.912.    Contra,  mye^  27Kennerly    v.     Sommerville,    64 

V.  Caldwell,  216  Mass.  525.  -^^^    j^^^    ^^ 

24  Obenauer  v.  Solomon,  151  Mich.  jg  Erben    v.    Lorillard,    Dyer    v. 

570.  Sutherland,  supra. 

26  Erben    v.    Lorillard,    2    Keyes  29  Porter  v.  Hellingsworth,  30  N. 

567;    Dyer    v.    Sutherland,    75    III.  Y.   Misc.  628;   Cook  v.  Gordon,  68 

583.  Ore.  557. 
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loosely  that  his  prinicpal  can  obtain  no  benefit  from  it  or 
deviates  from  his  authority  the  former  cannot  recover  compen- 
sation.'" All  agents  will  forfeit  their  right  to  compensation  by 
misconduct  which  injures  their  principal/^  as  when  the  broker 
knows  that  the  customer  produced  by  him  has  not  a  title  to  the 
property  which  is  offered  for  sale  and  does  not  tell  his  principal 
of  that  fact.'*  And  that  result  may  follow  though  the  principal 
does  not  sustain  any  financial  loss ;  ^'  as  where  a  selling  agent 
knew  that  a  customer  was  prepared  to  pay  the  price  asked  for 
property,  which  he  had  assured  his  principal  would  not  sell  for 
more  than  a  nominal  sum,  sent  the  customer  to  the  principal  to 
negotiate  directly  without  informing  the  latter  of  the  knowledge 


*'  Cronin  v.  American  S.  Co.,  163 
Ala.  533,  136  Am.  St.  88;  Innes  v. 
Bogan,  41  Colo.  9;  Engle  v.  John- 
son, 34  Ind.  App.  593;  Ormsby  v. 
Graham,  123  Iowa  202;  Snyder  v. 
Fidler,  135  Iowa  304;  Morris 
V.  Francis,  75  Kan.  580;  Taylor  v. 
Martin,  109  La.  137;  Smith  v.  Law- 
rence, 98  Me.  92 ;  Crombie  v.  Waldo, 
137  N.  Y.  129;  Inge  v.  McCreery, 
60  App.  Div.  (N.  Y.)  557;  O'Brien 
V.  Gilliland,  4  Tex.  Civ.  App.  40; 
Hall  V.  Gambrlll,  92  Fed.  32,  34  C. 
C.  A.  190;  Hammond  v.  Holiday,  1 
C.  &  P.  384^  See  Hill  v.  Feather- 
stonhaugh,  7  Bing.  569. 

One  employed  to  procuse  a  mort- 
gagee who  will  lend  money  for  three 
years  does  not  earn  a  commission  by 
procuring  one  who  will  lend  only  on 
condition  that  the  principal  and  in- 
terest shall  be  paid  in  gold.  Caston 
V.  Quimby,  178  Mass.  153,  52  L.R.A. 
785. 

81  Audubon  B.  Co.  v.  Andrews,  187 
Fed.  254,  111  C.  0.  A.  92;  Schleifen- 
baum  V.  Rundbaken,  81  Conn.  623; 
Sidway  v.  American  M.  Co.,  222  111. 
270;  Trees  v.  Milliken,  43  Ind.  App. 
256;  Kruht  v.  Phares,  80  Kan.  515; 
Deter  v.  Jackson,  76  Kan.  568; 
JeflFries  v.   Robbins,   66  Kan.   427; 


Kurinsky  v.  Lynch,  201  Mass.  28; 
Van  Raalte  v.  Epstein,  202  Mo.  173 ; 
Dennison  v.  Aldrich,  114  Mo.  App. 
700;  Low  V.  Woodbury,  107  App. 
Div.  (N.  Y.)  298;  Humphrey  v. 
Robinson,  134  N.  C.  432;  Hahl  v. 
Kellogg,  42  Tex.  Civ.  App.  636; 
Jackson  v.  Pleasonton,  101  Va.  282; 
Sea  v.  Carpenter,  16  Ohio  412;  Se- 
gar  v.  Parrish,  20  Gratt.  672 ;  Wads- 
worth  v.  Adams,  138  U.  S.  380,  34 
L.  ed.  984;  Fish  v.  Seeberger,  154 
111.  30;  Hafner  v.  Herron,  165  111. 
242;  Hobart  v.  Sherburne,  66  Minn. 
171. 

Where  the  agent  acts  adversely  to 
his  employer  in  any  part  of  the 
transaction,  or  omits  to  disclose  any 
fact  which  would  naturally  in- 
fluence his  conduct  in  dealing  with 
the  subject  of  the  employment,  it 
amounts  to  such  a  fraud  upon  the 
principal  as  to  forfeit  any  right  to 
compensation  for  his  services. 
Moore  v.  Kelley,  —  Tex.  Civ.  App. 
— ,  162  S.  W.  1034. 

82  Burnham  v.  Upton,  174  Mass. 
408 ;  Butler  v.  Baker,  17  R.  I.  582, 
33  Am.  St.  897. 

S3  McAfee  v.  Bending,  36  Ind.  App. 
628. 
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he  had  of  the  customer's  purpose,  notwithstanding  the  price 
asked  was  paid.'*  The  same  result  follows  if  an  agent  volun- 
tarily assumes  inconsistent  relations  with  others  which  dis- 
qualify him  from  impartially  and  honestly  discharging  his  duty 
to  his  principal.'*  A  real-estate  broker  who  conceals  the  name 
of  the  person  he  proposes  as  a  purchaser  and  also  the  fact  that 
such  person  had  bought  a  tract  of  land  adjoining  that  of  his 
principal,  these  things  being  done  to  prevent  the  latter  from 
raising  the  price  of  the  land,  cannot  recover  commissions.'* 
An  agent  for  the  sale  of  property  cannot  recover  commission  if 
he  buys  it  himself ; '''  nor  if  he  makes  a  contract  varying  from 
that  authorized."  But  he  may  recover  if  the  owner  refuses 
to  convey  to  a  person  willing  to  purchase,  and  the  agent  takes 
title  to  himself  under  an  option  given  by  the  owner  in  order 
to  complete  the  sale.  Such  option,  though  in  writing,  did  not 
necessarily  supersede  the  prior  parol  contract  of  agency  for  the 
sale*  of  the  same  land  on  commission.'^  An  agent  who  acts 
for  both  parties  to  an  exchange  or  sale  of  property,  with  a 
promise  of  a  commission  from  each  of  them,  cannot  recover 
from  one  of  them  who  did  not  know  of,  and  consent  to,  his 
acting  as  agent  for  the  other.*"    But  this  principle  does  not  ex- 

34Soule  V.  Deering,   87  Me.   365,  38  Oliver  v.  Sattler,  233  111.  536. 

citing  Pratt  v.  Patterson,   112   Pa.  89  Riemer  v.  Rice,  88  Wis.  16. 

475;  Martin  v.  Bliss,  57  Hun  157;  40  Law    v.    Ware,    238    111.    360; 

Henderson  v.   Vincent,   84  Ala.   99.  Bunn  v.  Keach,  214  111.  259;  Green 

See  Featherston  v.   Trone,   82   Ark.  v.  Southern  States  L.  Co.,  163  Ala. 

381.  511;   Wasser  v.  Western  L.  S.  Co., 

36  Quinn  v.  Burton,  195  Mass.  277.  97  Minn.  460;  Corder  v.  O'Neill,  207 

See    Gordon    v.    First    Universalist  Mo.  632;  Dennison  v.  Gault,  132  Mo. 

Soc.  of  Marlborough,  217  Mass.  30.  App.    301;    Bellin   v.   Wein,   N.   Y. 

36  Wilkinson  v.  McCullough,  196  Misc.,  104  Supp.  360;  Clark  v.  Hub- 
Pa.  205 ;  Gilbert  v.  McCullough,  146  bard,  44  Pa.  Super.  37 ;  Shropshire 
Iowa  333-.  V.  Adams,  40  Tex.   Civ.   App.   339 ; 

'The  proposed  purchaser  must  be  Phillips  v.  Langlow,  55  Wash.  385; 

produced  to  the  principal.     Lotz  v.  Truslow  v.  Parkersburg  B.  &  T.  R. 

Levy,  120  App.  Div.  (K.  Y.)  477.  Co.,   61   W.   Va.    628;    Crawford   v. 

37  Maxwell  v.  Massachusetts  T.  Surety  Inv.  Co.,  91  Kan.  748;  Con- 
Ins.  Co.,  206  Mass.  197;  Harrison  v.  nor  v.  Munsees,  Contra,  (Misc.) 
Craven,  188  Mo.  590;  Dodson  v,  145  N.  Y.  Supp.  891;  Young  v. 
Eacey,  8  N.  Y.  216;  Morgeristern  v.  Trainor,  158  111.  428;  Hammond  v. 
Hill,  8  N.  Y.  Misc.  356;  Dean  Bookwalter,  12  Ind.  App.  177;  Wil- 
V.  Roberts,  182  Ala.  221.  son  v.  Webster,  88  Iowa  514;   Mc- 
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tend  to  an  agent  whose  authority  is  limited  to  negotiating  a 
sale  for  a  fixed  price ;  *^  nor  to  a  mere  middleman,*^  nor  where 
both  parties  to  the  transaction  know  the  agent's  position.*'  If 
the  agency  is  not  confidential  in  its  nature  the  principal  may 
not  claim  the  profits  made  by  his  agent  on  a  sale  to  himself ;  and 
an  agent  whose  sole  duty  it  is  to  bring  the  principals  together 
may  recover  compensation  from  both.**  There  may  be  a  recov- 
ery though  the  broker  has  not  made  sales  of  the  subject  matter 
of  the  contract  on  account  of  the  default  of  the  principal  if 
the  making  of  the  profits  was  within  the  contemplation  of  the 
parties,  the  extent  of  the  loss  being  shown  with  reasonable  cer- 
tainty.** In  order  to  entitle  a  broker  to  commissions  for  pro- 
curing a  tenant  the  business  to  be  conducted  upon  the  premises 
must  be  lawful.** 

§  684.  Various  modes  of  compensating  for  services;  remote- 
ness of  stipulated  compensation;  computation  of  profits;  statute 
of  frauds.  Contracts  providing  specific  compensation  for  serv- 
ices thereby  fix,  as  has  been  stated,  the  measure  of  damages  re- 
coverable on  the  performance  of  the  stipulated  work.  This  com- 
pensation may  be  a  share  of  the  net  profits  in  a  business ;  *'  a 

Donald    v.    Maltz,    94    Mich.    172,  « Hatfield  v.  Graham,  73  W.  Va. 

34  Am.  St.  331;  Humphrey  v.  Eddy  759,  L.E.A.1915A  175. 

T.  Co.,  107  Mich.  163;  Rice  V.  Wood,  43  Burr    v.    Beacon    T.    Co.,    188 

113   Mass.    133,   18   Am.   Eep.   459;  Mass.    131;    Jauman    v.    McCusick, 

Rice  V.  Davis,  136  Pa.  439,  20  Am.  166  Cal.  517. 

St.  931 ;  Qampbell  v.  Baxter,  41  Neb.  The  fact  that  a  traveling  aales- 

729;  Knauss  v.  Krueger  B.  Co.,  142  man  sells  another  line  of  goods  to 

N.    Y.    70;    Gracie    v.    Stevens,    56  persons    in    competition    with    his 

App.  Div.   (N.  Y.).  203;  Jameson  v.  principal,     does     not     constitute     a 

Coldwell,    25    Ore.    199;    Tinsley   v.  breach   of  duty,  where  it  is  shown 

Penniman,  12  Tex.  Civ.  App.  591.  that  the  two  lines  are  not  of  the 

*1  CNeil  V.  Sinclair,  54  III.  App.  same  class  and'  one  of  the  principal's 

298,    citing   Rupp    v.    Sampson,    16  officials   recommended   one  or   more 

Gray  398,, 77  Am.  Dec.  416;  Eanney  houses  which  the  agent  might  serve 

V.  Donovan,  78  Mich.  318;  Montross,  in    that    way.      Stockton    v.    John 

V.  Eddy,  94  Mich.  100,.  34  Am.  St.  Ainsfield  Co.,  180  Mo.  App.  126.. 

323;    Haviland    v.    Price,    6    N.    Y.  44  Pomeroy    v.'   Wimer,    167    Ind. 

Misc.  372;  Orton  v.  Scofield,  61  Wis.  440. 

382;  Friar  v.  Smith,  120  Mich.  411,  46  Church  v.  Wilkerson-T  Co.,  58 

46   L.R.A.    229;    Childs  v.   Ptomey,  Wash.  262,  137  Am.  St.  1059. 

17   Mont.   502 ;   Knauss  v.   Krueger  46  Diamond  v.  Fay,  23  Cal.  App. 

B.    Co.,    142    N.    Y.    70;    Gracie   v.  566. 

Stevens,  supra.  47  Wiggins  v.  Graham,  51  Mo.  17 ; 


2514 


SUTIIESLANP    ON    DAMAGES. 


[§  684 


share  of  the  crops  to  he  raised  on  a  farm ;  *'  such  sum  as  ?an  be 
raised  by  voluntary  subscriptions  for  the  purpose  of  such  com- 
pensation ;  *^  a  percentage  of  the  contract  price  for  doing  a  cer- 
tain work,^"  or  Avages  may  by  agreement  be  payable  in  specific 
property  or  specific  service,  in  which  case,  if  not  delivered, 
transferred  or  rendered  the  employee  may  recover  the  value 
thereof,  when  he  is  entitled  to  receive  it,  with  interest.'^  For  the 


Morrison  v.  Galloway,  2  Har.  &  J. 
461;  Jennery  v.  Olmstead,  90  N.  Y. 
363;  Woodberry  v.  Warner,  53  Ark. 
488.  See  Blister  v.  Brooks,  54  N.  Y. 
Super  Ct.  73. 

*8  Owens  V.  Durham,  5  Dana  536. 

49  Myers  v.  Baptist  Soc,  38  Vt. 
614.  In  this  case  the  defendant,  a 
religious  society,  engaged  the  plain- 
tiff to  become  its  pastor  for  one  year 
for  $300.  About  the  commencement 
of  the  second  year  the  defendant  in- 
formed him  that  the  amount  sub- 
scribed was  less  than  that  of  the 
first  year,  and  he  agreed  to  remain 
for  such  sum  as  could  be  raised  by 
subscription,  the  defendant  to  col- 
lect the  subscriptions.  The  defend- 
ant having  failed  to  collect  and  pay 
over  the  subscriptions  in  full,  the 
plaintiff  commenced  an  action  to  re- 
cover for  his  services  as  pastor,  he 
having  continued  as  such  for  the 
defendant  for  five  years  under  the 
same  agreement.  It  was  held  that 
the  contract  was  one  of  hire 
through  the  whole  time,  under 
which  the  defendant  was  bound  to 
pay  the  plaintiff  for  his  services; 
that  the  defendant  was  boimd  to 
use  due  diligence  in  obtaining  and 
collecting  subscriptions,  and  the 
plaintiff  was  entitled  to  recover 
such  an  amount  as  might  have  been 
collected. 

60  Chicago  v.  Hunt,  227  111.  130, 
which  is  to  be  based  upon  the  sum 
due  the  contractor  if  he  complies 
with  specified  conditions. 


61  Crichfield  v.  Julia,  147  Fed.  65, 
77  C.  C.  A.  297;  Gilbert  v.  Grubel, 
82  Kan.  476;  Wheeler  v.  Ocker  & 
F.  Mfg.  Oo.,  162  Mich.  204;  Ruttle 
V.  Foss,  161  Mich.  132;  Shane  v. 
Shearsmith's  Est.,  137  Mich.  32; 
Wai-e  V.  McMurray,  74  N.  J.  L.  37 ; 
Wilson  V.  Wilderness  P.  Farm,  82 
N.  J.  L.  352 ;  Osterling  v.  Cape  May 
H.  Cb.,  82  N.  J.  L.  650;  Hursey  v. 
Surles,  91  S.  C.  284  (interest  not 
recoverable  from  death  of  decedent 
who  was  to  pay  for  services  by  a 
devise);  Strutt  v.  Farlar,  16  M.  & 
W.  249;  Owens  v.  Durham,  5  Dana 
536;  Stone  v.  Stone,  43  Vt.  180; 
Fairbank  v.  Humphreys,  18  Q.  B. 
Div.  54;  Gibson  v.  Whip  Pub.  Co., 
28  Mo.  App.  450;  Woodberry  v. 
Warner,  53  Ark.  488;  Scott  v. 
Schnadt,  70  111.  App.  25;  New  York 
News  Pub.  Co.  v.  National  S.  Co., 
148  N.  Y.  39;  Spinney  v.  Hill,  81 
Minn.  316. 

An  agreement  to  pay  for  services 
in  goods,  chattels  or  choses  in  action 
at  the  price  of  $50  or  more  is  not  a 
sale  within  the  statute  of  frauds. 
Spinney  v.  Hill,  supra. 

Under  a  contract  to  pay  $60  a 
month  in  cash  and  $40  -a  month  in 
water  rights  the  servant  may  re- 
cover $100  a  month,  the  value  of 
such  rights  being  fixed.  Culbert- 
son  I.  &  W.  P.  Co.  V.  Wildman,  45 
Neb.  663. 

Under   a   contract   providing    for 
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breach  of  a  contract  to  compensate  for  services  with  clothing 
and  attendance  on  school  in  winter,  under  a  special  count  based 
upon  a  breach  as  to  the  attendance  on  school  and  alleging  that 
the  plaintiff  was  kept  at  work,  the  damages  are  not  measured  by 
the  value  of  the  services  rendered  while  he  was  deprived  of  his 
right.°^  "Where  the  consideration  to  be  paid  for  services  was  a 
pass  over  the  defendant's  road  the  court  thought  the  value  was  so 
uncertain  as  to  be  incapable  of  proof,  and  allowed  a  recovery 
upon  a  quantum  meruit ;  °^  but  it  has  been  held  that  the  value  of 
a  life  pass  for  a  plaintiff  and  his  family  was  not  so  uncertain  as 
to  bo  iucr.pable  of  ascertainment.^*  The  recovery  on  the  breach 
of  a  contract  to  buy  cattle  and  furnish  pasturage  for  them  for 
five  years  and  at  the  end  of  that  period  to  divide  them  and 
their  increase  cannot  exceed  the  value  of  the  proportion  of  the 
stock  the  defendant  was  to  buy  for  the  plaintiff.  His  share 
of  their  increase  was  too  speculative  and  uncertain  to  be  an  ele- 
ment in  the  recovery. ^°  On  the  breach  of  a  contract  of  hiring 
by  refusing  to  permit  a  clerk  who  was  to  be  furnished  goods  at 
wholesale  for  his  own  use  to  enter  upon  his  duties  there  cannot 
be  at  once  a  recovery  of  the  difference  between  the  wholesale  and 
retail  prices  of  goods  he  might  have  bought  if  he  had  been  al- 
lowed to  purchase  them.  Such  damages  are  too  remote  and 
speculative.''  Where  compensation  is  to  be  made  in  a  portion 
of  the  profits  of  a  business,  in  the  absence  of  proof  thereof  there 

the     payment     of     commissions     in  B3  Brown  v.  St.  Paul,  etc.  E.  Co., 

paper   there   can  be   a   recovery   of       36  Minn.  236. 

only  the  actual  value  of  the  paper  54  g^jg  ^  p   jj   (.^  ^  Douthet,  88 

which   is   tendered.     Brown   v.   Mc-  „     0^0   on  a       t,        ^^i 

„     ,         „    „    ,„     ™                TT    T^  Pa.  243,  32  Am.  Eep.  451. 

Caul,  6  S.  D.   16;   Thompson-H.  K.  ^ 

Co.  V.  Berg,  10  Tex.  Civ.  App.  200.  »«  Shropshire  v.  Adams,  40   Tex. 

Failure    to    pay    in    the   medium  Civ.   App.   339. 

agreed  upon  converts  the  obligation  66  Harris  v.  Moss,  112  Ga.  95. 

into  one  for  the  payment  of  money.  On  the  breach  of  a  contract  to  en- 

Sej  §  214.  ^gj.  j„j;q  ^  partnership  in  consider- 

A_  contract    to   give   a   farm   for  ^^.^^  ^^  ^^^  assignment  of  an  op- 


tion  to  purchase  property  and  the 


services  and  enough  money  to  buy 
another  farm  is  sufficiently  definite 

and  certain  to  be  enforcible.     Banta  performance  of   services  there  may 

v.Banta,  84  App.  Div.  (N.  Y.)   138.  ^^   ^  recovery   of  the  value  of  the 

B2  Burroughs  v.  Morse,   48   Mich.  option  and  the  value  of  the  services. 

520.  Eastman  v.  Dunn,  34  R.  I.  416.    ■ 
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cannot  be  a  recovery ;  "  and  if  a  contract  so  providing  stipulates 
for  the  payment  of  a  certain  sum  in  addition  thereto  only  such 
sum  may  be  recovered  unless  profits  are  shown  to  have  been 
made.*'  The  expense  of  preparations  to  perform  the-  service 
cannot  be  recovered  unless  they  were  incurred  in  pursuance  of 
the  contract.'^ 

If  the  employer  is  in  no  default  in  making  payment  he  has  a 
right  to  make  it  in  the  very  mode  specified  in  the  contract.*" 
Thus,  the  plaintiff  agreed  that  his  minor  son  should  work  for 
the  defendant  for  a  certain  time,  to  be  compensated  by  the  de- 
fendant boarding,  clothing  and  schooling  the  son;  the  son 
worked  a  part  of  the  time  and  then  voluntarily  abandoned  the 
defendant  without  his  consent.  It  was  held  that  the  law  would 
not  imply  a  promise  to  pay  in  money  what  the  services  of  the 
son  were  reasonably  worth,  beyond  the  damages  caused  by  his 
failure  to  complete  the  contract,  the  defendant  being  always 
ready  to  pay  in  the  manner  stipulated.  The  same  rule  applies 
though  the  contract  is  void  by  the  statute  of  frauds.  If  the 
eiiiployer  is  willing  to  abide  by  the  void  contract,  has  not  re- 
pudiated it  or  done  anything  to  put  it  out  of  his  power  to  fulfill 
it  he  cannot  be  made  to  pay  in  any  other  mode.  The  existence 
of  such  a  contract  will  negative  any  tacit  promise  to  make  pay- 
ment in  any  manner  or  on  any  terms  different  from  those  men- 
tioned in  it.'*  But  where  a  contract  providing  for  a  fixed  com- 
pensation for  services  and  a  particular  mode  of  payment  is  void 
by  that  statute  because  not  being  in  writing,  if  the  employer 
violates  or  repudiates  it  after  services  have  been  performed  they 
may  be  recovered  for  on  a  quantum  meruit  as  services  per- 
formed on  request,  without  regard  to  the  rate  or  mode  of  com- 
pensation contemplated  in  such  contract.®*    H  the  services  were 

87  Ellsler    V.    Brooks,    54    N.    Y.  Denio   51 ;    Quackenbush  v.  Ehle,  5 

Super  Ot.  73.  Barb.  469.    See  Burroughs  v.  Morse, 

68  Gifford  V.  Waters,  67  N.  Y.  80.  48  Mich.  520. 

69  Ellsler  v.  Brooks,  supra.  82  Seifert    v.    Mueller,    156    Wis. 
60  Kinch   v.   Moadinger,   26  Misc.  629 ;  Schempf  v.  Beardsley,  83  Conn. 

(N.  Y.)    778.  34;    Cozad  v.   Elam,   115  Mo.   App. 

eiRoundy  v.  Thatcher,  49  N.  H.  136,    citing    the    text;     Wallace    v. 

526;     Campbell     v.     Campbell,     05  Long,    105   Ind.    522,   55    Am.   Rep. 

Barb.    639;    Abbott    v.    Draper,    4  222;  Rodman  v.  Woolman,  2  Houst. 
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to  be  paid  for  by  tbe  conveyance  of  specific  land,  the  contract 
being  verbal  and  void,  the  value  of  the  land  on  a  quantum  meruit 
is  not  the  fixed  measure  of  damages ;  but  such  value  is  compe- 
tent evidence  to  be  considered  on  the  question  of  damages/^ 
Where  a  verbal  contract,  void  because  not  to  be  performed  with- 
in a  year,  provided  for  services  for  two  years  at  $100  for  the 
first  year  and  $200  for  the  second  and  was  proved  on  the  trial, 
being  the  only  evidence  tending  to  show  any  understanding  be- 
tween the  parties  in  respect  to  the  compensation  for  the  second ' 
year,  an  instruction  that  if  during  the  second  year  the  parties 
understood  that  the  wages  were  to  be  $200  the  amount  would 
be  fixed  by  that  understanding  was  held  erroneous,**  because 
otherwise  the  statute  would  be  evaded  by  giving  effect  to  the 
contract.^'  In  Minnesota  it  is  the  rule  that,  while  no  action 
can  be  maintained  on  an  oral  agreement  for  services  not  to  be 
performed  within  one  year,  such  agreement  controls  the  rights 
and  remedies  of  the  parties  with  respect  to  what  has  been  done, 
and  fixes  the  value  of  services  rendered  under  it  when  the  per- 
son rendering  such  services  is  discharged  after  part  perform- 
ance without  fault  on  his  part.*®  It  is  said  in  a  case  so  holding : 
We  are  compelled  to  admit  that  the  reasoning  on  which  the  doc- 
trine is  based  is  not  satisfactory  and  has  often  been  criticised 
as  illogical  because,  although  the  statute  denounces  such  agree- 
ments and  deprives  them  of  all  legal  validity,  the  doctrine  it- 
self validates  them  to  some  extent,  and  measures  some  of  the 
rights  of  the  parties  by  them.*''    This  rule  is  not  to  be  carried 

581 ;    Watson  v.  Watson,   1  Houst.  v.  Elam,  supra,  quoting  the  text  and 

209;   Jones  v.  Hay,  52  Barb.   501;  disapproving  Koch  v.  Hebel,  32  Mo. 

Updike  V.   TenBroeck,   32   N.  J,   L.  App.  110,  and  Andrews  v.  Brough- 

105;    Butcher   S.    Works   v.    Atldn-  ton,  78  Mo.  App.  192. 

son,  68  111.  421,  18  Am.  Rep.  560;  64  Emery  v.  Smith,  46  N.  H.  151. 

King  V.  Welcome,  5  Gray  41 ;  Shute  65  Earl  of  Falmouth  v.  Thomas,  1 

V.    Dorr,    5    Wend.   204;    Comes   v,  Cr.    &    M.    89;    King   v.    Brown,    2 

Lemson,    16    Conn.    246;    Banta   v.  Hill   485;    Hill   v.   Hooper,   1   Gray 

Banta,   82  N.  Y.   Supp.   113,  citing  131. 

the  text.     The  Connecticut  case  last  66  La  Du-King  Mfg.  Co.  v.  La  Du, 

cited  is  modified  by  Clark  v.  Terry,  36  Minn.  473;  Kriger  v.  Leppel,  42 

25  Conn.  395.     See  King  v.  Brown,  Minn.  6. 

2  Hill  485.  67  Spinney  v.  Hill,  81  Minn.  316, 

83  Ham  V.  Goodrich,  37  N".  H.  185;  322;   Lally  v.  Crookston  L.  Co.,  85 

Abbott  V.  Draper,  4  Denio  51;  Cozad  Minn.  257. 
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SO  far  as  to  imply,  because  there  has  been  a  contimaance  of  labor 
on  one  side  and  payment  for  services  on  the  other,  a  new  period 
of  service  for  the  same  term  as  that  fixed  by  the  first  invalid 
contract.**  And  one  of  the  supreme  courts  of  New  York  has 
reached  a  somewhat  similar  conclusion  thus  expressed:  I  am, 
however,  inclined  to  the  opinion  that  where  parties  make  a  con- 
tract for  labor,  not  in  any  way  involving  the  investment  of 
capital  farther  than  mere  compensation  for  services,  and  work 
is  performed  under  such  void  contract,  that  a  party  performing 
such  labor  is  entitled  to  recover  for  so  much  labor  as  he  performs 
with  the  permission  or  consent  of  the  other  party  to  such  void 
contract.  He  would  at  all  times  be  subject  to  discharge  from 
such  service  and  his  void  contract  would  give  him  no  immunity 
against  dismissal  from  such  service;  and  so  long  as  he  volun- 
tarily, with  the  permission  of  the  other  party,  performs  service 
to  his  advantage  arid  with  his  implied  assent  there  is  no  reason 
apparent,  either  in  justice  or  in  morals,  why  his  void  contract 
and  his  failure  to  fulfill  its  terms  should  be  interposed  as  a  de- 
fense to  his  recovery  upon  a  quantum  meruit.^^  Though  the 
contract  is  void  because  not  in  writing  its  terms  are  to  be  re- 
garded in  determining  when  payments  are  to  be  made.  If  the 
service  is  discontinued  without  cause  before  the  expiration  of 
the  stipulated  period,  if  they  have  been  of  benefit  to  the  em- 
ployer, the  amount  of  that  benefit,  rather  than  their  ordinary 
value,  will  measure  the  recovery.'"' 

Under  an  employment  terminable  at  will  to  solicit  advertise- 
ments for  a  publishing  company  for  a  per  centum  upon  the 
amount  of  all  orders  or  contracts  for  advertisements,  and  also 
upon  all  business  that  followed  the  original  contract,  the 
employee  is  not  entitled  to  commissions  upon  advertisements  re- 
ceived after  his  discharge  from  customers  originally  secured  by 
him.''  But  the  rule  is  otherwise  under  a  contract  to  pay  a  per- 
centage on  the  actual  sales  of  a  manufactured  article;   sales 

SSLally     V.     Orookston     L.     Co.,  70  Clark  v.  Terry,  25   Conn.   395. 

supra.  71  Scott     v.     Engineering     News 

69Hartwell  v.  Young,  67  Hun  472.      Pub.  Co.,  47  App.  Div.  (N.  Y.)  558. 


§    684]  CONTRACTS    AND    SEEVICES.  2519 

made  after  the  termination  of  the  employment  are  included.™ 
And  where  commissions  were  to  be  paid  upon  the  price  of  all 
articles  sold  to  purchasers  obtained  by  the  employee  he  was 
entitled  thereto  on  sales  made  after  his  discharge  and  until  he 
did  some  overt  act  in  the  interest  of  another  employer  for  the 
purpose  of  taking  from  the  defendant  the  customers  whom  he 
had  obtained  for  him.'"  An  agent  who  sells  safes  on  commis- 
si6n,  the  title  to  remain  in  his  principal  until  the  full  price  is 
paid,  the  latter  to  retake  any  safe  which  was  not  paid  for,  is 
entitled  to  have  his  commissions  credited  with  the  proportion 
of  each  payment  made;  this  applying  to  safes  retaken  or  re- 
turned, the  sum  received  as  rent  being  regarded  as  the  proceeds 
©f  a  sale.  He  was  not  chargeable  with  collection  fees  or  the 
costs  or  expenses  of  suits  as  to  such  sales.''*  Where  there  was  a 
parol  agreement  between  a  coal  company  and  a  person  employed 
to  carry  on  its  business  at  a  particular  place  for  monthly  com- 
pensation and  one-third  of  the  net  profits  of  the  business,  no 
time  being  stipulated  for  the  continuance  of  such  relation  and 
nothing  being  said  respecting  real  estate,  profits  made  on  real 
estate  bought  for  a  coal  yard  were  not  such  profits  as  the  em- 
ployee was  entitled  to  share  in,  notwithstanding  a  large  loss 
occurred  in  conducting  the  coal  business.'^  Under  a  contract 
between  the  owner  of  a  farm  and  the  manager  thereof  whereby 
the  latter  was  to  receive,  in  lieu  of  salary,  all  the  products  of  the 
farm  and  one-half  interest  in  the  increase  of  stock,  on  the  exer- 
cise by  the  owner  of  his  right  to  determine  the  contract,  after 
due  notice  and  at  the  beginning  of  some  designated  year,  he  is 
entitled  to  have  a  number  of  animals  equal  to  that  invested  by 
him  at  the  commencement  of  the  contract  or  afterwards,  and 
one-half  the  increase.''^  Under  a  contract  providing  for  a  com- 
mission upon  the  sale  of  each  machine,  which  was  to  be  received, 
housed,  set  up,  run  for  the  instruction  of  the  purchaser,  etc., 
the  contract  as  to  each  is  entire,  and  the  commission  is  not 

72  Byrnes    v.    Baldwin,    17    Misc.  74  Park  v.  Mighell,  3  Wash.  737. 

(N.  Y.)  280;  Dibble  v.  Dimiek,  143  W  Hawley  v.  Kansas  &  T.  C.  Co., 

N.  Y.  549.  48  Kan.  593. 

78  Law  V.  BilUngton,  180  Pa.  84.  76  Long  v.  Kee,  42  La.  Ann.  899. 
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earned  except  by  the  performance  of  all  tlie  requirements. 
Hence  where  the  contract  was  lawfully  terminated  by  the 
employer  after  the  employee  had  obtained  orders  which  were 
unfilled  he  was  not  entitled  to  recover  the  stipulat-ed  commission, 
but  only  a  reasonable  compensation  for  his  services  in  obtaining 
such  orders  as  were  filled."  Such  recovery  was  not  improper 
because,  in  some  cases,  the  employer  had  the  purchasers  execute 
new  orders  before  delivering  the  machines.''*  A  promoter  of  a 
corporation  who  is  to  be  paid  a  percentage  of  the  stock  held  in 
another  corporation  by  his  employer  is  entitled  to  share  in  an 
increase  of  stock  issued  to  the  latter,  and  his  damages  on  the 
refusal  to  issue  the  stock  to  which  he  was  entitled  are  the  value 
of  his  percentage  of  it  to  which  the  employer  was  entitled  at  the 
time  the  employee  might  have  received  it  but  for  an  agreement 
made  by  the  employer  which  reduced  the  share  to  which  it  was 
entitled.  In  estimating  the  increased  capital  of  the  corporation 
an  increase  of  stock  represented  by  its  earnings  and  put  into 
betterments  was  not  to  be  considered.'®  In  estimating  the  one- 
third  of  the  profits  on  sales  made  by  an  employee  the  cost  of  the 
goods  sold  is  to  be  arrived  at  by  the  price  actually  paid  for  them ; 
they  are  not  to  be  charged  against  him  at  the  invoice  price  if 
they  were  bought  at  a  discount  for  cash.'"  Under  a  contract 
providing  for  the  payment  of  commissions  on  all  of  the  princi- 
pal's goods  sold  in  a  state  the  agent  is  entitled  to  commissions 
on  goods  sold  therein  by  the  principal  though  the  terms  of  sale 
were  agreed  upon  without  the  state.*'  In  estimating  the  profits 
to  be  shared  in  by  an  employee  as  part  of  his  annual  compensa- 
tion, the  contract  providing  for  a  settlement  at  the  end  of  each 
year,  pending  actions  in  tort  against  the  employer  to  recover 
unliquidated  damages  are  not  to  be  regarded;  neither  is  the 

''i' Merriman  v.  McCormick  H.  M.  An  agent  who  is  compensated  by 

Co.,  96  Wis.  600.  a  commission  and  by  discounts  on 

78  S.   C,  101  Wis.  619.  goods  sold  for  cash  may  not  claim 

WHix   Y.    Edison    E.   L.    Co.,    10  ^^^  ^^^^^^  ^^  purchases  made  for 

App.  Div.   (N.  Y.)    75.  ,  .  ,,      ,. 

.„  ^  '.,  ,  .  ,  his  own  use,  nor  the  discounts  saved 

»"  Uergen   v.   Hitchmgs,    22    App. 


on   sales   made   to   others.      United 
States  B.  &  P. 
10  Tex.  Civ.  App.  200.  Ohio  C.  C.  347. 


Div.    (N.  Y.)    395. 

81  Thompson-H.    E.    Co.    v.    Berg,       States  B.  &  P.   Co.   v.   Browne,  25 
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employer  to  be  allowed  interest  on  the  money  invested  in  the 
business.  He  is,  however,  to  be  e'redited  with  material  and 
labor  furnished  the  employee  for  his  private  use  in  the  absence 
of  his  knowledge  of  a  custom  to  charge  the  same  to  the  expense 
account.*^  The  share  of  the  proiits  to  which  an  employee  is 
entitled  is  not  lessened  by  any  portion  of  the  salary  paid  a  mem- 
ber of  the  firm  unless  the  contract  providing  therefor  was  dis- 
closed to  the  employee  when  he  contracted  his  services ;  "  neither 
is  it  affected  by  illegitimate  expenses  incurred  by  the  employer.'* 
Where  a  monthly  or  quarterly  compensation  is  provided  for  and 
is  to  be  paid  in  whole  or  in  part  out  of  the  profits  of  a  business 
the  period  to'  which  the  right  to  such  profits  attaches  is  not  the 
month  or  quarter,  but  the  term  of  service ;  hence  the  profits  and 
losses  of  such  term  are  to  be  aggregated,'*  except  as  to  payments 
made  out  of  the  profits  at  the  end  of  any  stipulated  period. 
These  are  not  to  be  affected  by  any  subsequent  losses ;  nor  is  the 
employee  to  be  charged  with  interest  on  money  advanced  by 
the  employer  in  carrying  on  the  business.'*  The  right  to  the 
stipulated  share  in  the  profits  of  an  established  business  is  not 
to  be  denied  because  their  amount  is  not  accurately  shown ;  such 
sum  may  be  recovered  as  all  the  tangible  evidence  shows  the 
plaintiff  is  entitled  to.'''  If  services  are  to  be  paid  for  by  a 
certain  percentage  on  all  sums  which  shall  be,  collected  from 
sales  made  by  the  employee  he  cannot  recover  commissions  upon 
orders  which  did  not  produce  collections  without  showing  that 
the  failure  to  collect  was  the  fault  of  the  employer,  but  may 
recover  upon  orders  properly  taken  but  not  filled  because  the 
employer  did  not  have  the  goods  to  fill  them  in  the  usual  course 

82  Morrow  v.  Murphy,   120  Mich;  83  Street    v.    Thompson,    229    111. 

204.  613. 

In  estimating  net  profits  the  em-  84Hahl  v.  Southland  I.  Ass'n,  53 

ployer  is  not  entitled  to  deduct  from  Tex.  Oiv.  App.  592. 

the  profits  the  expense  of  erecting  85  Thomas  v.  Columbia  P.  Co.,  144 

a  plant  just  prior  to  the  commence-  Wis.    470;     Thurston    v.    Hamblin, 

ment   of   the   employment,    but   the  infra. 

expenses  of  ordinary  upkeep  and  re-  86  Thurston  v.  Hamblin,  199  Mass. 

pair  during  the  carrying  on  of  the  151. 

business  should  be  deducted.     Hart-  87  Belch    v.     Big    Store    Co.,    46 

well  V.  Becker,  181  Mo.  App.  408.  Wash.  1. 
Suth.    Dam.   Vol.    III.— 5. 
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of  business."  The  employer  is  imder  an  implied  contract  to 
ship  goods  for  which  an  employee  has  taken  orders  within  a 
reasonable  time,  and  if  he  fails  to  do  so  and  the  sales  are  conse- 
quently lost  the  latter  may  recover ;  while  the  stipulated  commis- 
sions may  not  be  recoverable  eo  nomine,  they  will  measure  his 
damages.'* 

§  685.  Continuation  of  original  contract.  If  a  person  enters 
the  service  of  another  under  an  express  contract  specifying  the 
time  and  wages,  and  continues  in  the  same  employment  after 
his  term  has  ended  without  any  new  bargain  or  notice  that  his 
compensation  has  been  changed,  he  will  be  considered  as  work- 
ing under  the  original  contract,  or  as  re-engaged  on  the  same 
terms.'"  But  this  presumption  does  not  arise  where  the  char- 
acter of  the  service  is  altered,  as  where  one  completes  the  term 
for  which  he  was  hired  as  a  carpenter  and  continues  in  the  em- 
ploy of  the  same  person  as  a  teamster ;  '^  nor  where,  after  serv- 
ices have  been  rendered  for  a  corporation,  a  resolution  fixing  the 
compensation  therefor  is  adopted.'^  If  the  nature  of  the  service 
is  the  same,  the  fact  that  the  later  service  is  rendered  at  a  dif- 
ferent place  or  was  of  a  slightly  different  character  will  not 
destroy  the  presumption  if  the  service  was  a  continuation  of  the 

88  stone  V.  Argensinger,  32  App.  (notice  of  change  in  compensation)  ; 
Div.    (N.  Y.)    208.  New  Hampshire  I.  Factory  y.  Rich- 

89  Stevenson  v.  Morris  Mach.  ardson,  5  N.  H.  294;  Grover  &  B. 
Works,  69  Miss.  232.  S.  M.   Co.  v.  Bulkley,  48  111.   189; 

90  Laubach  v.  Cedar  Rapids  S.  Co.,  Huntingdon  v.  Claffin,  38  N.  Y.  182 ; 
122  Iowa  643 ;  Home  F.  Ins.  Co.  v.  Vail  v.  Jersey  Little  Falls  Mfg.  Co., 
Barber,  67  Neb.  644,  60  L.R.A.  927,  32  Barb.  564 ;  Nicholson  v.  Patchin, 
108  Am.  St.  716;  Cox  v.  United  S.  5  Cal.  474;  Ranck  v.  Albright,  36 
Co.  (Misc.),  128  N.  Y.  Supp.  622;  Pa.  367;  Greer  v.  People's  Tel.  &  T. 
Travelers'  Ins.  Co.  v.  Parker,  92  Co.,  50  N.  Y.  Super  Ct.  517;  Adams 
Md.  22;  Dickinson  v.  Norwegian  P.  v.  Fitzpatrick,  56  N.  Y.  Super.  Ct. 
Co.,  101  Wis.  157;  Kellogg  v.  Citi-  580;  Kelly  v.  Carthage  W.  Co.,  62 
zens'  Ins.  Co.,  94  Wis.  554;  Sines  v.  Ohio  St.  598;  Adams  v.  Fitzpatrick, 
Superintendents  of  Poor,  58  Mich.  125  N.  Y.  124.  See  Tucker  v.  Phila- 
503 ;  Tatterson  v.  Suffolk  Mfg.  Co.,  dephia  &  E.  C.  &  I.  Co.,  53  Hun  139 ; 
106  Mass.  56;  Wallace  v.  Floyd,  29  Castigan  v.  Mohawk,  etc.  R.  Co.,  2 
Pa.  184,  72  Am.  Dec.  620;  Ingalls  Denio  609;  Lally  v.  Crookston  L. 
V.   Allen,    132   111.   170;    Glucose   S.  Co.,  stated  in  §  684. 

R.  Co.  V.  Flinn,  184  111.  123 ;  Crane  91  Ewing  v.  Janson,  57  Ark.  237. 

Mfg.   Co.   V.   Adams,    142   111.    125;  92  Bell   v.   Peper   T.   W.   Co.,   205 

Beeston    v.     Colyer,    4    Bing.    309,       Mo.  475. 
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original  and  within  the  general  scope  of  it.  If  there  is  a  change 
in  the  place  where  the  service  is  rendered  and  a  considerable 
interval  of  time  elapses  between  the  rendition  of  the  earlier 
and  the  later  service  it  is  for  a  jury  to  determine  whether  there 
has  been  a  change  in  the  nature  of  it.^*  The  conduct  of  the 
employee,  without  action  by  the  employer,  may  overcome  the 
presvimption.'* 

§  686.  Necessity  of  full  performance  of  entire  contract. 
The  general  principle  is  that  where  there  is  an  express  contract 
none  can  be  implied  relating  to  the  same  subject.  The  rule  is 
of  extensive  application.  On  this  principle,  and  so  far  as  it 
governs,  if  work  is  done  under  a  special  contract  recovery  for 
it  can  be  had  only  by  action  on  the  contract,  at  least  where  such 
an  action  can  be  maintained,  and  when  it  appears  that  com- 
pensation has  been  earned  and  is  due  according  to  its  provisions. 
Accordingly,  under  an  agreement,  which  is  entire,  to  pay  a  gross 
sum  for  a  particular  term  of  service  or  for  doing  a  designated 
piece  of  work  performance  is  a  condition  precedent  and  no  ac- 
tion can  be  maintained  on  the  contract  without  alleging  and 
proving  that  the  condition  has  been  fulfilled.  Hence,  unless 
there  is  some  exception  '*  to  the  general  principle  excluding  an 
implied  promise  where  there  is  an  express  contract,  and' to  the 
consequent  rule  requiring  the  action  to  be  brought  on  the  con- 

93  Ingalls  V.  Allen,  132  111.  170.  terminating  an  entire  contract  by 
9*  Home  F.  Ins.  Co.  v.  Barber,  one  party  has  on  the  rights  of  the 
supra.  other,  seelcing  compensation  for 
'5  In  Hildebrand  v.  American  F.  what  he  has  done  under  it,  may  be 
A.  Co.,  109  Wis.  171,  180,  53  L.R.A.  stated  as  follows :  If  one  party  to  a 
826,  Marshall,  J.,  says,  that  like  contract  withdraws  from  it  by  con- 
most  general  rules,  that  stated  ad-  sent  of  the  other  after  part  per- 
mits of  exceptions,  there  being  sev-  formance  thereof  he  can  recover  for 
eral  of  them,  one  being  that  which  is  what  he  has  done  at  the  contract 
the  key  to  the  plaintiff's  right  of  rate.  If  a  party  to  an  entire  con- 
recovery  here,  viz.:  "The  condition  tract,  after  part  performance  by 
precedent,  of  full  performance  by  him,  be  prevented  by  the  wrongful 
one  party  is  waived  if  the  contract  conduct  of  the  other  from  render- 
be  terminated  by  the  other  party,  ing  to  such  other  complete  perform- 
regardless  of  whether  it  is  by  his  ance  he  can  recover  upon  the  con- 
mere  consent  or  by  his  rightfully  or  tract  for  what  he  lias  done  at  the 
wrongfully  preventing  such  perform-  contract  rate,  and  his  damages  for 
anco.      The   bearing   the    cause    for  not  being  allowed  to  fully  perform, 
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tract,  there  can  be  no  recovery  for  part  performance  of  an  entire 
contract  however  beneficial  it  may  be  to  the  employer.  There 
are  exceptions  both  as  to  the  necessity  of  suing  upon  the  con- 
tract and  also  as  to  the  right  to  recover  only  upon  complete  per- 
formance; but  they  do  not  embrace  all  cases  of  part  perform- 
ance. In  respect  to  contracts  for  services  the  rigorous  rule  is 
generally  enforced ;  and  where  there  is  a  hiring  for  a  particular 
term  or  for  the  performance  of  a  specified  undertaking  as  an 
entire  contract  there  can  be  no  recovery  if  the  party  hired 
voluntarily  quits,  without  cause  or  the  consent  of  his  employer, 
before  the  expiration  of  that  term.**    There  is  a  like  inability 


not  exceeding  the  full  amount  he 
could  have  earned  by  such  perform- 
ance. If,  after  part  performance  of 
such  a  contract  by  one  party,  he  is 
rightfully  prevented  by  the  other 
from  full  performance,  he  can  re- 
cover on  the  contract  for  the  part 
performance,  not  exceeding  the  con- 
tract rate,  being  liable  to  respond 
in  damages  to  the  adverse  party  to 
the  amount  of  the  latter's  legal  dam- 
ages caused  by  the  acts  that  justi- 
fied the  termination  of  the  con- 
tract." Peacock  v.  Coltrane,  44  Tex. 
Civ.  App.  530. 

9«Bozzone  v.  Stafford,  85  Misc. 
(N.  ~Y.)  53;  Solotaroff  v.  Willner- 
Edelstein  Amusement  Co.  (Misc.), 
147  N.  Y.  Supp.  938;  Carbon  Hill 
C.  Co.  v.  Cunningham,  153  Ala.  573 ; 
Latham  v.  Barwiclc,  87  Ark.  328; 
Mail  &  P.  Pub.  Co.  v.  Marks,  125 
Iowa  622 ;  Hunt  v.  Tuttle,  125  Iowa 
676;  Townes  v.  Cheney,  114  Md. 
362;  American  T.  &  L.  Co.  v.  Baker- 
W.  C.  Co.,  Ill  Md.  504;  Young  v. 
Lanznar,  133  Mo.  App.  130;  Fry  v. 
Miles,  71  N.  J.  L.  293;  Seaburn  v. 
Zachmann,  99  App.  Div.  (N.  Y.) 
218;  Wood  v.  Washington,  135  Wis. 
299;  St.  Albans  S.  B.  Co.  v.  Wil- 
kins,  8  Vt.  54;  Sherman  v.  Cham- 
plain  T.  Co.,  31  Vt.  162;  Hender- 
hen  v.  Cook,  66  Barb.  21;  X.ewis  v. 


Esther,  2  Cranch.  C.  C.  423;  Bowl- 
ing V.  Varnum,  2  Cranch  C.  C.  423; 
Shaw  V.  Turnpike  Co.,  3  P.  &  W. 
445;  Krouse  v.  Deblois,  1  Cranch 
C.  C.  156;  Hutchinson  v.  Wetmore, 
2  Cal.  310,  56  Am.  Dec.  337 ;  Hogan 
V.  Titlow,  14  Cal.  255;  Schnerr  v. 
Lemp,  19  Mo.  40;  Winn  v.  South- 
gate,  17  Vt.  355 ;  Patnote  v.  Sanders, 
41  Vt.  66,  98  Am.  Dec.  564;  Holmes 
V.  Stummel,  24  111.  370;  Bellinger 
V.  Craigue,  31  Barb.  534;  Clark  v. 
Gilbert,  32  Barb.  576,  26  N.  Y.  279, 
84  Am.  Dee.  189 ;  Halloway  v.  Lacy, 
4  Humph.  468;  Olmstead  v.  Beale, 
19  Pick.  528;  Stark  v.  Parker,  2 
Pick.  267,  13  Am.  Dec.  425;  Givhan 
V.  Dailey,  4  Ala.  336;  Whitley  v. 
Murray,  34  Ala.  155 ;  Greene  v.  Lin- 
ton, 7  Port.  133,  31  Am<  Dec.  707; 
Suber  v.  Vanlew,  2  Spear  126; 
Abernathy  v.  Black,  2  Cold.  314; 
Posey  v.  Garth,  7  Mo.  94,  37  Am. 
Dec.  183;  Caldwell  v.  Dickson,  17 
Mo.  575;  Hinson  v.  Hampton,  32 
Mo.  408;  Aaron  v.  Moore,  34  Mo. 
79;  Larkiu  v.  Buck,  11  Ohio  St. 
561;  Noon  v.  Salisbury  Mills,  3 
Allen  340;  Cushman  v.  Sim,  2  Har. 
&  J.  352 ;  Brown  v.  Kimball,  12  Vt. 
617;  Cahill  v.  Patterson,  30  Vt. 
592;  Ewing  v.  Ingram,  24  N.  J.  L. 
520;  Hughes  v.  Gannon,  1  Sneed 
622;    Marsh  v.   Bulesson,   1  Wend. 
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in  England  to  recover  for  part  of  the  service  stipulated  for  or 
wages  for  the  current  broken  period  in  an  entire  contract, 
where  the  employee  is  discharged  by  his  employer  for  good 
cause."  It  has  been  so  held  in  this  country  on  the  discharge 
of  a  servant  for  criminal  violations  of  his  duty  or  other  suf- 
ficient cause. ^'  The  general  rule,  when  a  servant  is  discharged 
for  cause,  is  to  allow  him  his  wages  to  the  time  of  discharge, 
but  subject  to  deductions  for  his  torts  or  deficiencies."'    A  con- 


514;  Hansel!  v.  Erickson,  28  111. 
257;  Angle  v.  Hanna,  22  111.  429, 
74  Am.  Dec.  ICl;  Hennessey  v.  Far- 
rell,  4  Cush.  267 ;  Davis  v.  Maxwell, 
12  Mete.  (Mass.)  286;  Jewell  v. 
Thompson,  2  Litt.  52;  Wright  v. 
Wright,  1  Litt.  179;  Morford  v. 
Ambrose,  3  J.  J.  Marsh.  688; 
Rounds  V.  Baxter,  4  Me.  454; 
Miller  v.  Goddard,  34  Me.  102,  58 
Am.  Dec.  638;  Green  v.  Gilbert, 
21  Wis.  395;  Evans  v.  Bennett, 
7  Wis.  404;  Henderson  v.  Stiles, 
14  Ga.  135;  Codey  v.  Raynaud,  1 
Colo.  272;  State  v.  Beard,  1  Ind. 
460;  De  Camp  v.  Stevens,  4  Blackf. 
24;  Jennings  v.  Camp,  13  Johns. 
94,  7  Am.  Dec.  367 ;  Webb  v.  Duck- 
ingfield,  13  Johns.  390;  Lantry 
V.  Parks,  8  Cow.  63;  McMillan 
v.  Vanderlip,  12  Johns.  165,  7  Am. 
Dec.  299 ;  Wolfe  v.  Howes,  20  N.  Y. 
197,  75  Am.  Dec.  388;  Monell  v. 
Burns,  4  Denio  121;  Taft  v.  Mon- 
tague, 14  Mass.  282,  7  Am.  Dec. 
215;  Preston  v.  American  L.  Co., 
119  Mass.  400;  Lowry  v.  Farming- 
ton  P.  &  M.  Co.,  65  Mo.  App.  266; 
Lydecker  v.  Nyack,  6  App.  Div. 
(N.  Y.)  90;  Boutin  v.  Lindsley,  84 
Wis.  644 ;  Walsh  v.  Fisher,  102  Wis. 
172,  43  L.R.A.  810,  72  Am.  St.  865; 
Mallory  v.  Mackaye,  92  Fed.  749,  34 
C.  C.  A.  653;  Hanuu  v.  Williams,  2 
Hawaii  323;  Williams  v.  Luckett, 
77  Miss.  394;  Olmstead  v.  Bach,  78 
Md.  132,  22  L.R.A.  74. 


In  Hughes  v.  Cannon,  1  Sneed 
622,  the  court  refers  to  several  Ten- 
nessee cases  on  special  contracts  for 
particular  works  where  »  liberal 
rule  for  recovery  on  a  quantum 
meruit  for  part  performance  had 
been  laid  down,  and  say  of  them: 
"Without  impugning  the  rule  laid 
down  by  this  court  in  the  cases  re- 
ferred to,  where  benefit  has  been 
conferred  by  the  use  of  materials  or 
valuable  things  furnished  under 
contracts,  we  hold  that  it  is  differ- 
ent in  the  case  of  contracts  for  per- 
sonal service." 

STAtkin  v.  Acton,  4  0.  &  P.  208; 
Eidgway  v.  Hungerford  M.  Co.,  3  A. 
&  E.  171;  Walsh  v.  Walley,  L.  R. 
9  Q.  B.  367,  43  L.  J.  (Q.  B.)  102; 
Turner  v.  Robinson,  6  C.  &  P.  15. 

98  Mattingly  v.  Manhattan  Oil 
Co.,  96  Neb.  742 ;  Peterson  v.  Drew, 
2  Alaska  560;  Harris  v.  Root,  28 
Mont.  159;  Foley  v.  Kleinschmidt, 
28  Mont.  198 ;  Lindner  v.  Cape  B.  & 
I.  Co.,  131  Mo.  App.  680;  Von 
Heyne  v.  Tompkins,  89  Minn.  77; 
Libhart  v.  Wood,  1  W.  &  S.  265,  37 
Am.  Dec.  461;  Ulrich  v.  Hower,  156 
Pa.  414;  Williams  v.  Eldridge,  9 
Kulp  566. 

99Badcre  v.  Goodrich,  63  Wash. 
650;  Peacock  v.  Coltrane,  44  Tex. 
Civ.  App.  530;  Murdock  v.  Phillips 
Academy,  12  Pick.  244;  Carroll  v. 
Welch,  26  Tex.  147;  Green  v.  Hulett, 
22  Vt.  188;  Taylor  v.  Peterson,  9  La. 
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tingent  right  to  share  in  the  profits  of  the  employer's  business 
is  forfeited  by  withdrawing  from  his  service  without  cause  be- 
fore any  profits  were  realized  notwithstanding  they  were  subse- 
quently realized  before  suit  was  brought.* 

When  a  laborer  or  other  employee  professing  to  be  skilled  in 
some  particular  work,  art  or  mystery  has  been  hired  on  that 
account  and  for  the  exercise  of  the  professed  skill,  and  is  found 
to  be  incompetent  to  do  what  he  undertook  the  employer  is  not 
obliged  to  go  on  employing  him  to  the  end  of  the  term,  but 
may  at  once  dismiss  him.^  So  he  may  be  dismissed  for  mis- 
conduct which  involves  a  ^-iolation  of  duty  in  his  employment 
or  position,*  as  where  he  uses  insulting,  disrespectful  or  abusive 
language  to  his  employer,  disobeys  his  orders  and  advises  other 
employees  to  do  the  same.*  If  a  sufficient  cause  exists  for  the 
discharge  of  a  servant,  although  it  is  not  the  inducing  motive 
to  the  discharge  or  even  known  to  the  master,  it  will  justify  the 
discharge.* 

The  requirement  to  fulfill  the  precedent  condition  to  do  the 
entire  work  for  which  a  gross  sum  is  promised  to  be  paid  results 
as  a  logical  conclusion  from  such  a  contract;  it  is  thus  derived 

Ann.  251;  Congregation  v.  Peres,  2  '  Harmer  v.  Cornelius,  5  C.  B.  (N. 

Cold.  620;  Eaken  v.  Harrison,  4  Mc-  S.)    235;    Robinson  v.   Hindman,   3 

Cord  249 ;    Hildebrand  v.  American  Esp.  235 ;  Atkln  v.  Acton,  4  C.  &  P. 

F.  A.  Co.,  supra,  quoting  the  text;  208;  Lilley  v.  Elwin,  11  Q.  B.  742; 

Cotton  V.  Rand,  93  Tex.  7;  Massey  v.  Arding  v.  Lomax,  24  L.  J.  (Ex.)  80, 

Taylor,   5    Cold.   447;    Lawrence   v.  ]0  Ex.  734;  Shaw  v.  Chairitie,  3  C. 

GuUifer,  38  Mo.  532    (an  employee  &  K.  25;   Spain  v.  Arnott,  2  Stark, 

rightfully  discharged  is  not  liable  to  256;   Read  v.  Dunsmore,  9  C.  &  P. 

his  employer  for  any  damage  he  sus-  sgg.  Lacy  v.  Osbaldiston,  8  id.  80; 

tained  by  employing  another)  ;  Kes-  Turner  v.  Mason,  14  M.  &  W.  'll2; 

see  V.  Mayfield,  14  La.  Ann.  90;  Ful-  j^^^^  ^   j.^^^.^^^  ^  p^^y  ^  p    ggg. 

ton    V.    Heffeliinger,    23    Ind.    App.  ^.^^  ^    ^.^^^^^   ^  ^^^    ^  ^    gg 
104;    Ely   v.    King-Richardson    Co., 
265  111.  148,  L.R.A.1915B  1052. 

1  Mallory    v.    Mackaye,    92    Fed. 
749,  34  C.  C.  A.  653. 

2  Horton  v.  McMurtry,  5  H.  &  N.  *  Darst  v.  Mathieson  A.  Works, 
667 ;  Crescent  H.-S.  &  I.  Co.  v.  Ey-  gx  Fed.  284.  See  Ulrich  v.  Hower, 
non,  95  Va.  151;  Messmer  v.  Henry  ice  p     a-ia 

W.  Boettger  Silk  Finishing  Co.,  160  *' 

App.  Div.    (N.  Y.)    519;   Thomas  v.  "Crescent  H.-S.  &  I.   Co.  v.   Ey- 

Beaver  Dam  Mfg.  Co.,  157  Wis.  427.      non,  supra. 


Lamby  v.  Gage,  2  El.  &  B.  216; 
Voelckel  v.  Banner  B.  Co.,  9  Ohio  C, 
Ct.  318. 
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from  the  supposed  intention  of  the  parties  because  they  are  held 
to  mean  what  the  contract  thus  expounded  requires.  What  is 
done,  short  of  full  performance,  being  referable  exclusively  to 
the  contract,  there  is  no  operative  promise  to  pay  for  it,  the  ex- 
press promise  excluding  any  other,  and  is  not  itself  available 
until  all  the  work  is  done.  There  is  no  defect  in  the  logic  of  this 
rule ;  and  it  may  be  said  that  as  it  never  applies  except  to  carry 
out  the  intention  of  the  parties  it  is  not  to  the  rigor  of  the  law, 
but  to  the  improvidence  of  the  contract,  that  any  hardship  in 
individual  cases  must  be  ascribed.  It  is  true  the  employee  might 
stipulate  for  a  different  rule,  or  an  exception,  if  he  should  be 
prevented  by  sickness  or  death  from  completely  fulfilling ;  and  it 
may  be  deemed  his  fault  that  he  has  entered  into  a  contract  in 
such  form  that  in  no  event  but  that  of  full  performance  can  he 
claim  any  compensation.  Formerly  this  logic  was  law,  invari- 
ably enforced ;  the  intention  of  the  parties,  deduced  by  this  rule 
of  construction,  was  the  iron  rule  and  law  of  their  contract,  not 
dispensable,  or  subject  to  any  legal  evasion  or  mitigation.  Thus 
it  was  held  that  where  a  sailor  hired  for  a  voyage  took  a  promis- 
sory note  from  his  employer  for  a  certain  sum,  provided  he 
should  proceed,  continue,  and  do  his  duty  on  board  for  the  voy- 
age, and  before  the  arrival  of  the  ship  died,  no  wages  could  be 
claimed  either  on  the  contract  or  on  a  qwamtum  meruit.^  The 
intention  of  the  parties  is  still  the  law  of  contracts,  and  even  in 
the  matter  of  performing  conditions  precedent  there  has  been 
slight  amelioration  of  the  rule.''  If  a  party  by  his  contract 
charge  himself  with  an  obligation  possible  to  be  performed  he 
must  make  it  good  nnless  its  performance  is  rendered  impossible 
by  the  act  of  God,  the  law  or  the  other  party.  Unforeseen  dif- 
ficulties, however  great,  will  not  excuse  hi  in.'    It  is  beyond  the 

8  Cutter  V.  Powell,  6  T.  R.  320,  2  son,  3  B.  &  P.  405 ;  Beebe  v.  John- 
Smith's  Lead.  Cas.  17.  son,  19  Wend.  500,  32  Am.  Dec.  518; 

T  See  Powell  v.  Russell,  88  Miss.  McKay  v.  Barnett,  21  Utah  239,  247, 

549.  50    L.R.A.    371;     Jones    v.    United 

«  Pitcher    v.    Christ    Cliure)i,    83  States,  96  U.  S.  29,  24  L.  ed.  646. 

Conn.    308 ;     Dermott    v.    Jones,    2  Performance  must  be  made  within 

Wall.  1,  17  L.  ed.  762;  Paradyne  v.  a   reasonable  time.     Smith   Sand  & 

Jayne,   Alleyn  26;    Beal  v.   Thomp-  Gravel  Co.  v.  Corbin,  81  Wash.  494, 
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rights  of  the  master  to  expose  a  member  of  a  crew  of  a  ship 
engaged  for  an  ordinary  commercial  voyage  to  the  dangers  in- 
cident to  a  voyage  which  became  illegal  because  of  the  opening 
of  a  war  between  two  governments,  one  of  which  she  was  in 
the  service  of.  In  such  a  case  there  may  be  a  recovery  of  the 
wages  lost,  and  something  for  the  inconveniences  and  annoy- 
ances endured ;  but  not  for  being  imprisoned  as  a  deserter  after 
being  set  ashore,  or  for  the  loss  of  his  clothes  by  leaving  them 
aboard  the  vessel  when  he  landed  to  consult  the  consul,  the  vessel 
having  left  before  he  was  released  from  imprisonment.' 

§  687.  Same  subject;  dispensation  in  case  of  inability.  The 
rule  which  binds  parties  to  fulfill  contracts  has  been  somewhat 
relaxed  by  applying  an  equity  to  relieve  against  penalties  and 
by  admitting  exceptions  to  the  principle  that  an  express  contract 
excludes  an  implied  promise  on  the  same  subject.  This  im- 
plication of  a  promise  is  so  purely  a  fiction  to  enforce  an  equi- 
table duty  that,  in  this  class  of  contracts,  the  implication  is 
sometimes  that  of  a  proviso  to  the  express  contract  leading  to 
the  same  result.  Thus,  it  is  now  well  settled  that  if  the  em- 
ployee is  prevented  by  sickness  or  death,  or  a  change  in  the  law 
or  other  uncontrollable  contingency  from  performing  an  entire 
contract  for  labor,  where  such  performance  is  by  the  terms  of 
the  contract  a  condition  precedent  to  the  right  to  claim  any  com- 
pensation, he  will  not,  for  such  failure,  be  denied  all  right  to  be 
paid  for  what  he  has  done.'"  The  election  of  an  attorney  to  the 
bench  was  held  to  afford  such  excuse  for  not  completing  con- 

9  Burton  V.  Pinkerton,  L.  R.  2  Ex.  (N.S.)  314  (deductions  for  time 
340.  It  is  not  difficult  not  to  agree  of  illness)  ;  Parker  v.  Maeomber, 
with  the  dissenting  opinion  of  Kelly,  17  R.  I.  674,  16  L.R.A.  858 ; 
C.  B.,  as  to  liability  for  the  im-  Lakeman  v.  Pollard,  43  Me.  463,  69 
prisonment  and  the  loss  of  cloth-  Am.  Dec.  77;  Ryan  v.  Dayton,  25 
ing.  As  to  the  last  see  Hunt  v.  Col-  Oonn.  188,  65  Am.  Dee.  560 ;  Green 
burn,  1  Sprague  215.  v.  Gilbert,  21  Wis.  401 ;  La  Du-King 

10  Wood  V.  Iowa  B.  &  L.  Ass'n,  Mfg.  Co.  v.  La  Du,  36  Minn.  473; 
126  Iowa  464;  Clough  v.  Stillwell  Hubbard  v.  Belden,  27  Vt.  645; 
M.  Co.,  112  Mo.  App.  177;  StoUe  Patrick  v.  Putnam,  id.  759;  Wolfe 
V.  Stuart,  21  S.  D.  643 ;  Mendenhall  v.  Howes,  20  N.  Y.  197,  75  Am.  Dec. 
V.  Davis,  52  Wash.  169,  21  L.R.A.  388,  24  Barb.  174;  Fenton'v.  Clark, 
(N.S.)  914;  MacFarlane  V.  Allan-P.  11  Vt.  557;  Fuller  v.  Brown,  11 
C.    Co.,    59    Wash.    154,    28    L.R.A.  Mete.  (Mass.)  440 ;  Jones  v.  Judd,  4 
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tracts  for  professional  services  that  he  could  recover  for  part 
performance  on  a  qiumtum  meruit}^  So  when  the  contract  v?as 
dissolved  by  the  servant  being  called  away  as  a  witness.**  In 
Smith  V.  Hill  '*  a  firm  of  lawyers  contracted  with  a  client 
for  the  personal  services  of  a  particular  partner.  It  was 
held  that  if  he  failed  to  perform,  though  it  was  a  breach 
of  the  contract,  the  damages  would  be  but  nominal  if  another 
partner  had  performed  the  stipulated  service  with  equal  pro- 
fessional skill  and  without  injury  to  the  client;  that  such  a  con- 
tract cannot  be  abandoned  by  the  client  upon  the  death  of  the 
partner  whose  services  he  has  engaged  without  tendering  to  the 
survivor  a  fair  compensation  for  the  services  already  rendered ; 
and  if  the  latter  render  the  service  with  due  professional  skill 
and  diligence  he  will  be  entitled  to  the  entire  fee.  But  the 
amount  of  recovery  will  be  reduced  by  any  damage  sustained 
by  the  employer  in  consequence  of  the  contract  not  being  strictly 
and  literally  performed."  In  such  a  case  the  damages  are  ar- 
rived at  by  ascertaining  the  difference  between  the  price  to  be 
paid  the  decedent  and  the  price  another  could  be  procured  to 
perform  the  work  for  in  a  manner  as  skillfully  as  he  would  have 
done  it.'*  In  a  New  York  case  *°  it  is  said :  "This  rule  is  equi- 
table, and  it  should  be  applied  to  such  cases  although  the  serv- 
ant is  not  to  be  regarded  as  violating  his  contract  in  consequence 
of  his  inability  fully  to  perform  it  by  reason  of  his  sickness  or 
death.  His  failure  fully  to  perform  his  contract  for  such  cause 
is  his  misfortune  and  not  his  fault;  and  his  employer  should 
neither  gain  nor  lose  by  it.    *    *    *    Much  more  might  be  said 

N.  Y.  412;  Fahy  v.  North,  19  Barb.  18  Melville  v.  De  Wolf,  4  El.  &  B. 

341;  Hunter  v.  Waldron,  7  Ala.  753;  844. 

Greene  v.   Linton,   7   Port.   133,   31  „  ^3  ^^^    ^^      g^^  g^^^  ^^^^  ^^ 

Am.   Dec.   707;    Dickey  v.  Linscott,  „  „„„ 
20  Me.  453,  37  Am.  Dec.  66;  Smith 

V.    Hill,    13   Ark.    173;    Moulton   v.  1*  Smith    v.    Hill,    13    Ark.    173; 

Trask,  9  Mete.    (Mass.)    577;   Har-  Walsh  v.  Fisher,   102  Wis.   172,  43 

rington  v.  Fall  Eiver  I.  W.  Oo.,  119  L.R.A.  810,  72  Am.  St.  86S;  Allen 

Mass.    82;    Clendinen    v.    Black,    2  v.  McKibbin,  5  Mich.  449. 

Bailey  488,  23  Am.  Dec.  149;  Calla-  IB  Mendenhall  v.  Davis,  52  Wash, 

han  V.  Shotwell,  60  Mo.  398;   Lacy  gl   L.R.A.(N.S.)    914. 
V.  Getman,  119  N.  Y.  109,  16  Am. 

St.  806,  6  L.R.A.  728.  "  ^lark  v.  Gilbert,  26  N.  Y.  279. 

11  Baird  v.  Eatcliff,  10  Tex.  81.  84  Am.  Dec.  189. 
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in  favor  of  this  rule,  but  it  needs  no  vindication ;  it  is  so  well 
grounded  in  good  sense  it  sufficiently  commends  itself.  It  may 
be  said  to  be  a  common  sense  rule,  and  common  sense  is  the 
basis  of  all  just  law."  In  an  explanatory  note  to  this  case  it  is 
said  that  some  of  the  judges  dissented  from  the  idea  that  the 
person  employed,  not  being  in  fault  in  dying,  could  be  treated 
as  liable  to  damages  to  compensate  the  employer  for  a  reduction 
of  the  profits  in  the  further  prosecution  of  the  work,"  arising 
from  the  loss  of  such  employee's  services.  In  such  cases,  how- 
ever, such  allowance  to  the  employer  is  not  strictly  damages; 
that  allowance  is  essential  to  a  fair  apportionment  of  wages 
earned  on  the  basis  of  the  contract; 

§  688.  Same  subject.  In  Jones  v.  Judd "  an  action  was 
brought  by  subcontractors  for  part  of  the  work  of  constructing 
a  canal.  This  contract  was  with  the  party  who  had  contracted 
with  the  state,  and  their  contract  specified  one  price  per  yard 
for  excavation  and  another  for  embankment,  and  provided  that 
the  employer  might  reserve  ten  per  cent,  until  the  final  estimate. 
The  defendant  proved  on  the  trial  that  the  work  done  was 
worth  less  than  the  contract  prices  and  offered  to  prove  that  the 
remaining  work  was  more  difficult  and  would  be  more  expensive, 
but  this  evidence  was  rejected.  The  court  of  appeals,  evenly 
divided  on  the  question,  held  it  was  properly  rejected;  and  as 
it  appears  to  the  writer  erroneously,  on  the  general  theory  of 
the  prevailing  opinion ;  for  the  plaintiffs  were  thus  permitted  to 
reco\'er  more  than  was  due  on  the  basis  that  the  defendant  was 
not  nt  fault  and  therefore  not  liable  to  damages.  In  such  an 
adjustment  the  contract  price,  uniform  for  all  the  work,  would 
not  be  due  for  a  part  relatively  easier  and  less  expensive  to  do. 
Gardiner,  J.,  said:  "If  the  contract  had  been  performed  by  the 
plaintiffs  they  might  have  recovered  upon  the  special  agreement 
or  upon  the  common  counts  and  in  either  case  they  would  be 
entitled  to  the  price  fixed  by  the  agreement.^'  If  the  perform- 
ance had  been  arrested  by  the  act  or  omission  of  the  defendant 
the  plaintiffs  would  have  had  their  election  to  treat  the  contract 

"4  N.  Y.  412.  bois   v.   Delaware   &   H.    C.    Co.,   4 

"Phil.    Ev.    109    (2d    ed.)  j    Du-      Wend.  285,  and  cases  cited. 
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as  rescinded  and  recover  on  the  quanium  meruit  the  value  of 
their  labor,  or  they  might  sue  upon  the  agreement  and  recover 
for  the  work  completed  according  to  the  contract  and  for  the 
loss  in  profits  or  otherwise  which  they  had  sustained  by  the 
interruption."  In  this  case  the  performance -was  forbidden  by 
the  state.  ISTeitber  party  was  in  default.  All  the  work  for 
which  recovery  was  sought  was  done  under  the  contract,  which 
fixed  a  precise  sum  to  be  paid  for  each  yard  of  earth  removed 
without  regard  to  the  difficulty  or  expense  of  the  excavation. 
If  the  plaintiffs  had  commenced  with  the  more  expensive  part 
of  the  work  they  .could  not,  under  the  circumstances,  have 
claimed  to  have  been  allowed  for  the  profits  to  arise  from  that 
portion  which  they  were  prevented  from  completing.  Such  an 
allowance  is  predicated  upon  a  breach  of  the  contract  by  the 
defendant.*"  The  defendants,  in  the  language  of  Judge  Beards- 
ley,  'are  not  by  their  wrongful  act  to  deprive  the  plaintiff  of  the 
advantage  secured  by  the  contract.'  Here  there  was  no  breach 
of  the  agreement  by  either  party.  The  plaintiffs  could  not  re- 
cover profits  and  the  defendant  cannot,  consequently,  recoup 
them  in  this  action.**  Agaip,  the  plaintiffs  assumed  the  risk 
of  all  accidents  which  might  enhance  the  expense  of  the  work 
while  the  contract  was  subsisting;**  and  are  entitled,  conse- 
quently, to  the  advantages,  if  any,  resulting  from  them.  The 
suspension  of  the  work  by  state  authority  was  an  accident  unex- 
pected by  either  party.  It  was  one  which,  under  the  offer,  we 
are  boimd  to  assume  was  of  benefit  to  the  plaintiffs.  But  the 
defendant  cannot  require  an  abatement  from  the  agreed 
price  for  what  has  been  done  unless  he  could  demand  it  in  case 
a  flood  had  partially  excavated  or  embanked  the  section  of  the 
canal  to  be  completed  by  the  plaintiffs." 

In  Fahy  v.  North  **  a  laborer  was  hired  for  a  year,  commenc- 
ing in  November,  to  work  on  a  farm.  He  worked  until  Jvily, 
when  he  was  taken  sick ;  he  was  taken  care  of  in  the  employer's 

19  Linningdale  v.  Livingston,  10  21  Blanchard  v.  Ely,  21  Wend.  340. 
Johns.  30;  Boorman  V.  Nash,  9  B.  &  22  Boyle  v.  Canal  Co.,  22  Pick. 
C.  145;  Mastorton  v.  Mayor,  7  Hill  384,  33  Am.  Dec.  f49;  Sherman  v. 
69.  Mayor,  1  N.  Y.  310. 

20  7  Hill  71,  73.  23  19   Barb.   341. 
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family  and  after  three  weeks  recovered  and  offered  to  work 
his  time  out,  which  the  employer  would  consent  to  if  the  party 
employed  would  allow  $20  damages  for  the  time  lost.  The 
court  held  that  this  claim  was  not  admissible,  and  that  requir- 
ing such  an  allowance  as  a  condition  to  permitting  him  to  re- 
sume work  justified  him  in  departing  and  gave  him  the  right  to 
recover  on  a  quamium  meruit.  The  claim  of  damages  seems  to 
have  been  rejected  because  none  could  be  claimed ;  not  because 
it  was  excessive.  On  a  just  apportionment  vmder  such  a  con- 
tract, if  it  appeared  that  the  services  of  the  laborer  would  be 
more  valuable  during  the  time  lost  by  his  sickness  than  during 
other  parts  of  his  term  of  service,  his  wages  for  the  time  he 
served  should  be  proportionately  less;  otherwise  the  laborer's 
sickness  would  not  be  his,  but  the  employer's,  misfortune.  In 
this  case  the  servant  recovered  fifty  cents  a  month  less  than  the 
employer  was  bound  by  the  contract  to  pay  him.  There  is  au 
implication  that  this  deduction  was  deemed  wrong  in  the  allusion 
of  Balcom,  J.,  to  this  case  in  Clark  v.  Gilbert.^*  And  yet  the 
learned  judge,  continuing,  said :  "There  is  no  case  which  holds 
that  where  the  full  performance  of  a  contract  for  personal  serv- 
ices is  prevented  by  the  sickness  or  death  of  the  party  who  was 
to  render  the  services  a  greater  compensation  can  be  recovered 
than  the  stipulated  value  on  proof  that  the  services  were  worth 
more  than  such  value.  But  there  are  decisions  that  the  recovery 
in  such  a  case  cannot  exceed  the  contract  price  or  the  rate  of  it 
for  the  service  performed."  ^°  This  apportionment  should  be 
so  made  that  all  loss  which  must  result  from  the  contract  not 
being  fully  performed  will  fall  on  the  party  whose  misfortune 
caused  it,  or  by  whose  sickness  or  other  providential  disability 
its  complete  performance  has  been  prevented.  In  other  words, 
the  compensation  for  part  performance  should  be  determined  on 
the  basis  of  the  benefit  of  it  to  the  employer,  regarding  the 
obligation  and  consideration  of  the   whole  contract.**     If   a 

24  26  N.  Y.  283.  permitted  to  gain  by  his  sickness, 

25  Coe  V.  Smith,  4  Ind.  79 ;  Allen  nor  can  the  employer  be  permitted 
V.  McKibbin,  5  Mich.  449.    The  doc-  to  lose  by  it.    See  Walker  v.  Norton, 
trine  was  asserted  in  Allen  v.  Mc-  29  Vt.  230,  70  Am.  Dec.  406. 
Kibbin  that  the  servant  cannot  be  «6  Stolle  v.  Stuart,  21  S.  D.  643; 
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household  servant  hired  for  a  year  or  any  aliquot  portion  thereof 
is  hurt  or  temporarily  disabled,  or  falls  sick  whilst  doing  his 
master's  business  the  latter  is  not  entitled  to  make  any  deduc- 
tion from  the  agreed  wages  for  the  time  the  servant  was  in- 
capacitated for  the  performance  of  his  ordinary  work ; "''  but  if 
he  has  been  struck  down  with  disease  and  permanently  dis- 
abled, so  that  he  can  never  be  expected  to  resume  work,  the  con- 
tract is  dissolved  and  the  master  may  dismiss  him.^'  A  school 
teacher  engaged  for  a  definite  period  may  recover  tlie  stipulated 
salary  during  such  time  as  the  school  is  closed  by  the  authorities 
as  a  precautionary  measure  against  the  spread  of  disease.^' 

§  689.  Same  subject.  In  contracts  for  personal  services! 
for  a  stipulated  time,  whether  for  manual  labor  or  where  skill 
is  required  or  confidence  reposed  the  performance  can  be  only 
by  the  very  person  employed.'"  In  such  cases  the  contract  is 
understood  to  be  on  the  condition  that  health  and  life  continue ; 
and,  therefore,  when  inability  from  such  causes  arises  to  com- 
mence or  continue  in  the  employment  performance  is  excused, 
and  for  any  work  done  there  may  be  a  recovery  on  a  quantum 
meruit}^     The  justice  and  reason  of  this  rule  are  clearly  and 

Wolfe  V.  Howes,  20  N.  Y.   197,  75  v.   Sudbrooke,  1   Smith  59;    Chand- 

Am.  Dec.  388.  ler  v.  Grieves,  2  H.  Bl.  606n ;  Cuck- 

In  Nicliols  V.  Coolalian,  10  Mete.  son  v.  Stones,  1  El.  &  El.  248,  28 

(Mass.)   449,  there  was  a  hiring  by  L.  J.  (Q.  B. )  25. 

the  month  for  stated  wages,  includ-  29  McKay  v.  Barnett,  21  Utah  239, 

ing   board.      After    several   months'  50  L.R.A.  371. 

work  the  laborer  became  sick  and  so  A  contract  between  a  physician 
continued  so  for  three  weeks.  It  and  a  county  requiring  him  to  fur- 
was  held  he  was  not  chargeable  for  nisli  medicines  and  surgical  appli- 
board  nor  entitled  to  wages  during  ances  and  attend,  take  care  of  and 
that  time.  give  proper  medical  attention  to  all 

In  Fahy  v.  North,  19  Barb.  341,  poor  persons  who  might  be  a  charge 

the  employee  was   charged   for   his  upon  the  county  does  not  call  for 

care  and  board  while  sick.  his  personal  services  so  as  to  pre- 

27  A  stenographer  employed  by  the  vent  him  from  substituting  another 
week  will  not  be  presumed  to  lose  competent  physician  to  discharge  his 
h«r  wages  for  the  time  she  was  duties  while  he  was  absent  from  the 
necessarily  absent  on  account  of  county  because  of  sickness.  Board 
sickness,  there  being  no  agreement  of  County  Com'rs  v.  Bedell,  13  Colo, 
to  that  effect.     Mott  v.  Baxter,  13  App.  261.     See  §  687. 

Colo.  App.  63.  SI  Corson  v.  Lewis,   77  Neb.  446, 

28  2  Add.   on   Oont.,   §   894;    Rex.       449;  Parker  v.  Maeomber,  17  R.  I. 
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forcibly  explained  by  Storrs,  J.^^  "It  is  difficult  to  reconcile 
the  reported  cases  on  the  subject  of  the  liability  of  an  employer 
of  a  person  who  is  hired  to  labor  for  a  specified  time  on  wages 
to  be  paid  at  the  expiration  of  that  time,  where  such  person  has, 
without  his  fault,  failed  to  labor  for  the  whole  time;  or  to 
extract  from  them  any  well  defined  rule.  There  is  much  con- 
fusion in  them  which  seems  to  have  arisen  from  the  different 
views  entertained  by  the  courts  on  the  question  whether  such 
contract  of  hiring  is  to  be  governed  by  the  principle  which  pre- 
vails in  regard  to  a  contract  to  do  a  specific  piece  of  work,  as  to 
build  a  house  or  a  machine,  for  a  particular  sum ;  in  which  case 
the  contract  is  held  to  be  entire  and  the  performance  of  it  a 
condition  precedent  to  any  right  of  action  against  the  employer, 
and  the  non-fulfillment  of  it  is  not  excused  by  inevitable  neces- 
sity. We  do  not  propose  to  examine  those  cases  in  detail.  In 
the  earliest  of  them  it  was  established  that  the  same  principle 
applied  to  both  of  these  species  of  contracts,  and  that,  therefore, 
where  the  ser-^ice  of  a  person  hired  to  labor  for  a  specified  time 
ceased  within  that  time  there  could  be  no  apportionment  of  wages 
for  the  actual  time  of  service  and,  consequently,  no  recovery 
for  the  services  rendered  within  that  time.  But  this  rigid  and 
unreasonable  rule  has  recently  been  relaxed  and  it  is  now  gen- 
erally, if  not  universally,  held  that  wages  may  in  particular 
cases  be  apportioned;  which,  in  our  judgment,  is  much  more  in 
accordance  with  the  true  character  of  such  a  contract,  the  pre- 
sumed intention  of  the  parties  and  the  demands  of  justice.  A 
contract  of  this  kind  is  for  the  personal  services  of  the  individ- 

674,   16   L.E.A.    858;    MeClellan   v.  lard,  43  Me.  463,  69  Am.  Dec.  77; 

Harris,    7    S.    D.    447,    quoting   the  Wolfe  v.  Howes,  20  N.  Y.  197,  75 

text;    Britton   v.   Turner,    6   N.    H.  Am.  Dec.  388;  Ryan  v.  Dayton,  25 

481;    Jennings    v.    Lyons,    39    Wis.  Conn.  188,  65  Am.  Dec.  560;  People 

553,  20  Am.  Eep.  57;  Harrington  v.  v.   Manning,   8   Cow.   297;    Gray   v 

Fall  Eiver  I.  W.  Co.,  119  Mass.  82;  Murray,   3  Johns.   Ch.   167;   Dexter 

Lacy  V.  Getman,  119  N.  Y.  109,  16  v.  Norton,  47  N.  Y.  62,  7  Am.  Rep. 

Am.   St.   806,   6  I^R.A.   728;   Green  415;   Robinson  v..  Davison,  L.  R.  6 

V.  Gilbert,  21  Wis.  401 ;   Stewart  v.  Ex.  268 ;  Boast  v.  Frith,  L.  R.  4  C 

Loring,   5   Allen   306,   81   Am.   Dee.  P.   1;    Spalding  v.   Rosa,   71    N.   Y, 

747 ;    Powell    v.    Newell,    59    Minn.  40,  27  Am.  Rep.  7 ;  Story  on  Bailm., 

406 ;  Dickey  v.  Linscott,  20  Me.  453,  §   36,  and  notes. 
37   Am.   Dec.   66 ;    Lakeman  v.  Pol-  32  Ryan  v.  Dayton,  supra. 
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ual  who  is  hired  and  cannot  be  performed  by  the  agency  of 
another  person,  and  in  this  important  respect  is  peculiar  and  dif- 
ferent from  a  contract  by  which  one  agrees  to  do  a  particular 
piece  of  work,  as  for  instance,  to  build  a  house,  which  may  be 
performed  through  another  person.  It  is  unreasonable  to  sup- 
pose that  the  parties  in  such  an  agreement  as  the  former,  know- 
ing that  the  person  hired  is  liable  to  be  interrupted  in  his  labor 
by  the  act  of  God  or  inevitable  necessity,  intended  or  expected, 
r."  though  there  should  be  no  express  stipulation  on  the  subject, 
that  he  should,  in  such  an  event,  not  only  lose  his  services,  but, 
as  the  case  might  be,  be  bound  to  repay  his  employer  what  he 
has  received  in  payment  for  them.  And  it  is  obvious  that  the 
rule  which  would  subject  him  to  these  consequences  would  be 
not  only  harsh  but  unjust.  Viewing  the  present  as  a  contract 
for  the  personal  services  of  the  plaintiff,  and  Avhich  could  only 
be  performed  by  himself,  we  think  that  from  its  nature  a  con- 
dition was  impliedly  attached  to  it  that  an  inability  to  labor 
during  a  part  of  the  time  stipulated,  produced  by  inevitable 
necessity,  should  so  far  constitute  an  excuse  for  not  laboring 
during  that  period  that  he  should  not  be  deprived  of  a  right  to 
a  reasonable  compensation  for  the  service  performed  by  him 
under  it ;  and  that  the  rule  that  where  a  person  by  his  own  con- 
tract creates  a  duty  or  charge  upon  himself  he  is  bound  to  make 
it  good,  if  he  may,  notwithstanding  any  accident  by  inevitable 
necessity,  which,  properly  understood,  we  do  not  impugn  is  not 
applicable  to  such  a  contract.^'  In  regard  to  a  contract  of  this 
kind  we  are  induced  to  adopt,  as  the  most  suitable  and  just  gen- 
eral rule  in  a  case  where  the  servant  leaves  the  service  before 
the  end  of  the  time  for  which  he  was  hired,  the  one  laid  down 
by  Chancellor  Kent,'*  that  unless  he  so  leaves  without  reason- 
able cause  or  is  dismissed  for  such  misconduct  as  justifies  the 
dismission,  he  does  not  forfeit  a  right  to  his  wages  for  the  period 
for  which  he  has  served.  It  should  be  observed,  however,  that 
we  do  not  intend  to  say  that  in  such  a  case  he  would  be  entitled 

33  1   Coke  98;    Williams  v.  Hide,       bert  on  Gov.  472;  Nash  v.  Ashton, 

Skin.  42. 
Palm.  548;  1  Shep.  Touch.  180;  Gil-  34  2  Oom.  258,  259. 
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to  a  proportional  part  of  the  sum  agreed  to  be  paid  for  the 
■whole  time,  and  that  it  should  not  be  reduced  so  as  to  indemnify 
the  employer  for  the  loss  which  he  has  sustained  by  the  non- 
fulfillment of  the  agreement." 

The  reasons  which  require  that  the  servant  shall  be  excused 
from  a  full  performance  when  it  is  prevented  by  the  act  of  God 
also  demand  that  the  employer  shall  be  relieved  from  liability 
under  the  like  circumstances.  Hence  a  contract  to  work  as  a 
farm  laborer  for  one  year  is  terminated  by  the  death  of  the 
employer,  and  the  servant  cannot  recover  from  the  estate  of  the 
decedent  for  services  performed  thereafter,  there  being  no  new 
contract  of  hiring.^* 

§  690.  Same  subject.  Where  the  right  to  quit  at  pleasure 
is  reserved  in  the  contract  of  hiring,  but  it  is  stipulated  that 
such  quitting  shall  be  preceded  by  notice,  a  sudden  going  away, 
without  notice,  in  consequence  of  sickness  will  not  work  a  for- 
feiture of  wages  earned.  The  stipulation  for  notice  will  be  con- 
strued to  apply  to  a  voluntary  leaving. ^^  And  the  same  rule 
was  applied  where  the  party  hired  stopped  work  before  his 
time  expired  because  he  was  arrested  and  convicted  of  a  crime. 
The  court  say:  "The  stipulation  [requiring  two  weeks'  notice 
of  intention  to  leave]  evidently  had  reference  only  to  a  volun- 
tary abandonment  of  the  defendant's  service,  and  not  to  one 
caused  vis  major,  whether  by  visitation  of  God  or  other  control- 
ling circumstances.  Clearly  the  abandonment  must  have  been 
such  that  the  plaintiff  could  have  foreseen  it.  He  could  give  no- 
tice only  of  such  departure  as  he  could  anticipate,  *  *  *  and 
when  it  was  within  his  power  to  give  the  notice.     *     *     * 

35  Lacy  V.  Getman,  119  N.  Y.  109,  employed    by    them    to    give    four 

16  Am.  St.  806,  6  L.R.A.  728.  weeks'    notice    of    the    intention   to 

86  Fuller     y.     Brown,     11     Mete.  quit,  he  does  not  forfeit  his  wages 

(Mass.)   440.  by   quitting  without   giving  notice. 

It  was  held  in  Hunt  v.  Otis  Co.,  but  is  liable  for  all  damages  caused 

4  Mete.  (Mass.)  464,  that  where  one  by   not   giving   it;    and   these   may 

hires    with    no    express    agreement  be    deducted    from    the    wages    in 

to  continue  in  the  service  for  any  a    suit    therefor.      See    Harrington 

definite   time,   but   with   knowledge  v.  Fall  River  I.  W.  Co.,  119  Mass. 

of    a    regulation    adopted    by    the  82;    Preston    v.   American    L.    Co., 

employers     requiring     all     persons  id.  100. 
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Tlie  true  and  reasonable  rule  of  interpretation  to  be  applied  to 
such  contracts  is  this :  To  work  a  forfeiture  of  wages  the  aban- 
donment of  the  employer's  service  must  be  the  direct,  voluntary 
act  or  the  natural  consequence  of  some  voluntary  act  of  the  per- 
son employed,  or  of  some  act  committed  by  him  with  a  design 
to  terminate  the  contract  or  employment  or  render  its  further 
prosecution  impossible.  But  a  forfeiture  of  wages  is  not  in- 
curred where  the  abandonment  is  immediately  caused  by  acts 
or  occurrences  not  foreseen  or  anticipated,  over  which  the  person 
employed  had  no  control,  and  the  natural  and  necessary  conse- 
quence of  which  was  to  cause  the  termination  of  the  employ- 
ment of  a  party  under  a  contract  for  services  or  labor."  '''  In  a 
Vermont  case  the  court  held  that  in  contracts  for  labor,  where 
the  plaintiff  is  not  guilty  of  a  wilful  deviation  from  their  terms, 
but  has  failed  to  fulfill  them,  and  has  performed  work  and  labor 
beneficial  to  the  employer,  he  is  entitled  to  recover  under  the 
general  counts  for  work  and  labor ;  that  the  tryie  rule  of  damages 
in  such  case  is  to  allow  for  the  labor  according  to  the  contract 
price,  deducting  whatever  damages  the  employer  has  sustained 
in  consequence  of  the  work  not  being  done  according  to  the  terms 
of  the  contract.^'  In  Wolfe  v.  Howes  ^'  Allen,  J.,  said :  "There 
is  good  reason  for  the  distinction  which  seems  to  obtain  in  all 
cases  between  the  case  of  a  wilful  or  negligent  violation  of  a  con- 
tract and  that  where  one  is  prevented  by  the  act  of  God.  In  the 
one  case  the'  application  of  the  rule  operates  as  a  punishment  to 
the  person  wantonly  guilty  of  the  breach  and  tends  to  preserve 
the  contract  inviolable;  while  in  the  other  its  exception  is  cal- 
culated to  protect  the  rights  of  the  unfortunate  and  honest  man 
who  is  providentially,  and  without  fault  on  his  part,  prevented 
from  a  full  performance." 

This  relaxation  of  the  rule  requiring  full  performance  as  a 
precedent  condition  of  an  entire  contract  where  disability  by 
sickness  intervenes  or  there  is  other  involuntary  prevention 
shows  that  the  rule  is  technical,  and  does  not  in  truth  rest  on 

«■?  Hughes  V.  Wamsutta  Mills,  11  88  Blood  v.  Enos,  12  Vt.   625,  36 

Allen,     201;     Millot    v.    Lovett,    2  Am.  Dec.   363. 

Dane's  Abr.  461.  89  20  N.  Y.  201,  75  Am.  Dec.  388 
Suth.  Dam.  Vol.  III.— 6. 
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the  principle  that  there  can  exist  no  legal  obligation  to  pay 
except  on  the  express  terms  of  the  contract.  Full  performance 
is  not  excused  in  such  a  case  on  the  ground  that  it  has  become 
impossible ;  nor  on  the  ground  that  the  employer  has  done  some 
act  to  evince  an  acceptance  of  the  benefit  of  part  performance 
after  default,  so  as  to  subject  him  to  the  duty  of  paying  inde- 
pendently of  his  special  undertaking  in  the  contract.  Neither 
is  the  rule  founded  on  the  principle  that  the  parties  intended, 
except  in  the  sense  of  a  penalty,*"  that  beneficial  part  perform- 
ance should  not  be  compensated;  otherwise  there  could  be  no 
exception  when  default  is  invohmtary,  as  where  caused  by  sick- 
ness or  death;  for  no  party  to  a  contract  is  obliged  to  pay  an- 
other party  merely  because  of  his  ■  disability  or  misfor- 
tune. The  loss  of  wages  earned  for  failure  to  complete  perform- 
ance is  treated  as  in  some  sort  a  penalty,  but  a  wholesome  one, 
to  secure  a  faithful  execution  of  contracts.  When,  therefore, 
there  is  an  earnest  and  iona  fide  endeavor  to  fulfill,  frustrated 
by  sickness  or  other  similar  cause,  the  penalty  is  taken  off  and 
the  employee  is  entitled  to  recover  on  a  qimntum  meruit.  The 
rule  against  an  implied,  where  there  is  an  express,  promise  does 
not  apply ;  an  exception  is  admitted.  And  this  exception,  being 
■based  on  equitable  grounds,  ought  to  embrace,  but  does  not,  all 
cases  where  the  injured  party  would  otherwise  receive  a  benefit 
from  part  performance  beyond  his  actual  injury.  A  defaulting 
party  should  not  be  compelled  to  pay  damages  by  one  measure 
when  he  fails  to  perform  a  condition  precedent  and  is  plaintiff, 
and  another  when  he  commits  a  breach  of  an  independent  stip- 

*o  The  cases  very  generally  treat  pay   the  laborer  for  his   service   at 

the  loss  of  wages  earned  in  conse-  the  rate  he  would  liave  received  if 

quence  of  a  failure  to  fulfill  the  en-  he  had  labored  until  the  end  of  the 

tire   contract   as   a   forfeiture,    and  time  agreed  upon,  or  making  a  ten- 

hence  the  right  to  them  will  become  der  of  the  amount  due  at  that  rate, 

absolute  by  mere  waiver  of  the  for-  ^^^  j^eld  to  have  waived  thereby  the 


forfeiture  of  the  wages  for  the  serv- 
ices    performed.       See     Hughes     v. 


feiture.  Thus  in  Patnote  v.  San- 
ders, 41  Vt.  66,  98  Am.  Dec.  564,  a 
laborer  left  his  employer  before  the 
term  of  service  expired,  without  con-  Wamsutta  Mills,  11  Allen  201; 
sent  or  cause.  The  employer,  al-  ^oyle  v.  Parker,  46  Vt.  343;  Wolfe 
though  insisting  that  he  did  not  v.  Howes,  20  N.  Y.  197,  75  Am.  Dec. 
admit   his   liability   by   offering  to      388. 
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Tilation  of  the  same  import  and  is  sued  upon  it.  There  is  no 
essential  difference  between  a  penalty  stipulated  to  be  paid  if  a 
condition  of  defeasance  is  not  performed  and  a  penalty  in  a 
sum  withheld.  In  the  former  case,  in  equity  as  well  as  at  la^v, 
the  obligor  is  relieved  from  paying  more  than  the  actual  damage 
the  injured  party  has  suffered  from  the  deficient  performance 
of  th3  condition.  Why  should  he  be  permitted  to  retain,  in  the 
other  case,  what  is  equally  penalty  but  happens  to  be  in  his 
hands  ? " 

In  several  states  recovery  on  quantum  meruit  may  be  had  for 
part  performance  of  an  entire  contract  though  there  be  no  cause 
or  excuse  for  its  abandonment,  if  such  performance  is  bene- 
ficial ;  and  on  the  basis  of  the  contract  price  after  deducting  the 
damages  resulting  from  the  failure  to  perform  in  full.**  But 
an  action  cannot  be  brought  to  recover  on  a  quantum  meruit 
until  the  time  when  the  wages  would  be  due  if  the  contract  had 
been  performed.*'  Where  the  contract  of  hiring  is  for  a  term, 
but  each  party  reserves  the  privilege  of  putting  an  end  to  it  when 
he  pleases,  the  servant  is  entitled  to  recover  at  the  stipulated 
rate  for  the  time  he  serves  although  he  quits  upon  his  own  mo- 
tion.**   Nor  is  a  person  hired  by  the  day  to  work  upon  a  par- 

*1  See  Richardaon  v.  Woehler,  26  Dover   v.    Plemmons,    10   Ired.    23 ; 

Mich.  90.  Eaken  v.  Harrison,  4  McCord  142; 

*2  Cleveland,  etc.  R.  Co.  v.  Scott,  Byrd  v.   Byrd,  id.   141;    Lincoln  v. 

39  Ind.  App.  420,  citing  the  text;  Schwartz,   70   111.    134;    Dobbins  v. 

Harris  v.  Root,  28  Mont.  159;  Brit-  Higgina,  78  id.  440.     See  Boutin  v. 

ton  V.  Turner,  6  N.  H.  481,  26  Am.  Lindsley,   84  Wis.   644;   Hildebrand 

Dee.  713;   Theobald  v.  Burleigh,  66  ^  American  Fine  Arts  Co.,  109  Wis. 

N.  H.  574;  Page  v.  Marsh,  36  N.  H.  ^yj^  53  ^  j^^    826,  quoted  from  in 

305;    Powers   v.    Wilson,    47    Iowa  ^^^^  ^^   g  ggg 

666;  Barr  v.  Van  Duyn,  45  id.  228;  43  Hughes  v.  Hoskins  L.  Co.,  136 


Fed.  435    ("days"  alone)  ;  Hartwell 
V.   Jewett,   9   N.   H.   249;    Bailey   v. 


Pixler  V.  Nichols,  8  id.  106,  74  Am. 

Dec.    298;     Byerlee    v.    Mendel,    39 

Iowa  382;  Carroll  V.  Welch,  20  Tex.  „,,„., 

147;  Riggs  V.  Horde,  25  Tex.  Supp.  ^^°°'^'    ^^    "^-    ^'^^'    Thompson    v. 

456,  78  Am.  Dec.  584;  Coe  v.  Smith,  P''^^^"'  ^2   id.   339;    Davis  v.   Bar- 

4   Ind.    82;    Ricks   v.    Yates,    5    id.  "ngto".   30   id.   517.     See   Knutson 

115;  Downey  v.  Burk,  23  Mo.  228;  v-  Knapp,  35  Wis.  86. 

Wilson  V.  Adams,  15  Tex.  323;  Rob-  «  Evans  v.  Bennett,  7  Wis.  404; 

inson    v.    Sanders,    24    Miss.    391 ;  Steed  v.  McRae,  1  Dev.  &  Bat.  435 ; 

Hariston  v.  Sale,  6  Sm.  &  M.  634 ;  Coxe  v.  Skeen,  3  Ired.  443 ;  Craig  v. 

McOlure   v.    Pyatt,    4   McCord   22;  Pride,  2  Spear  121. 
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ticular  job  required  to  prolong  his  services  to  complete  a  piece 
of  work  he  has  undertaken,  or  upon  which  he  may  happen  to  be 
employed,  unless  he  has  restricted  himself  by  his  contract.** 
An  infant  will  not  be  subjected  to  the  loss  of  what  he  has  earned 
by  failing  to  fulfill  an  entire  contract  for  service;*^  but  if,  dur- 
ing the  term  for  which  he  engaged  himself,  he  becomes  of  age 
and  continues  thereafter  to  work,  he  thereby  affirms  the  contract 
and  must  abide  by  it.*''  An  attorney  may  quit  the  trial  of  a  cade 
and  recover  the  value  of  his  services  if  the  client  fails  to  make 
payments  as  agreed  if  such  default  was  a  reasonable  cause  for 
so  doing.*'  An  employer  may  limit  his  liability  under  an  ex- 
ecutory contract  for  service  by  giving  notice  that  he  wishes  per- 
formance discontinued.*' 

§  691.  Entire  and  apportionable  contracts.  There  can  be 
no  forfeiture  of  wages  under  the  rigorous  rule  stated  unless 
there  is  a  failure  to  perform  some  stipulated  service  which  as  a 
whole  is  a  condition  precedent.*"  Whether  a  contract  is  entire 
does  not  depend  on  any  formal  arrangement  of  the  words,  but  on 
the  intention  of  the  parties  as  it  is  collected  from  whole  of  it.*' 

45  Wyngert  v.  Norton,  4  Mich.  286.  v.    Turton,    13    Wis.    185 ;     Weeks 

46  Van  Pelt  v.  Corwine,  6  Ind.  v.  Leighton,  5  N.  H.  343;  Harney 
363;  Dallas  v.  Hollingsworth,  3  Ind.  v.  Owen,  4  Blackf.  337,  30  Am.  Dec. 
537;  Wheatly  v.  Miscal,  5  Ind.'  142;  662;  McCoy  v.  Huffman,  8  Cow.  84; 
Lufkin  V.  Mayall,  25  N.  H.  82 ,  Nick-  Stone  v.  Dennison,  13  Pick.  1,  23 
erson  v.  Easton,  12  Piclc.  110;  Vent  Am.  Dec.  654;  Badger  v.  Phinney, 
V.  Osgood,  19  Pick.  572;  Judkins  v.  15  Mass.  359,  8  Am.  Dec.  105; 
Walker,  17  Me.  38,  35  Am.  Dec.  229 ;  Holmes  v.  Blogg,  8  Taunt.  508 ; 
Lowe  V.  Sinklear,  27  Mo.  308;  Dunton  v.  Brown,  31  Mich.  182. 
Thomas  v.  Dike,  11  Vt.  273,  34  Am.  «  Forsyth  v.  Hastings,  27  Vt.  646 
Dec.  690;  Hoxie  v.  Lincoln,  25  Vt.  *8  Young  v.  Lanznar,  133  Mo 
206;  Millard  v.  Hewlett,  19  Wend.  '  App.  130. 

301 ;    Medbury  v.   Watrous,   7   Hill  49  Ward  v.  American  H.   F.    Co., 

110;  Gaffney  v.  Hayden,  110  Mass.  119  Wis.  12. 

137,    14    Am.    Eep.    580;     Ray    v.  60  Cleveland,  etc.  E.  Co.  v.  Scott, 

Haines,  52  111.  485;  Whitemarsh  v.  39  Ind.  App.  420,  citing  the  text. 
Hall,  3  Denio  375;  Derocher  V.  Con-  Bl  Gilmore    v.    Samuels,    135    Ky. 

tinental  Mills,  58  Me.  217;  Moses  v.  706;  Clough  v.  Stillwell  M.  Co.,  112 

Stevens,    2    Pick.    332;     Garner    v.  Mo.  App.  177;  Ritchie  v.  Atkinson, 

Board,  27  Ind.  323.     See  De  France  10   East   295;    More  v.   Bonnet,   40 

V.  Austin,  9  Pa.  309;  Taft  v.  Pike,  Cal.  251,  6  Am.  Rep.  621;   Bentley 

14  Vt.  405,  39  Am.  Dec.  228 ;  Moun-  V.     Edwards,    125    Minn.     179,    51 

tain  v.  Fisher,  22  Wis.  93;  Davies  L.Il.A.(N.S.)   254. 
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Contracts  are  entire  when  it.  is  the  intention  that  service  for  a 
specified  period  or  some  stipulated  service  or  work  shall  be  en- 
tirely performed  before  any  part  of  the  consideration  or  wages 
can  be  demanded,  and  then  that  they  are  to  be  paid  in  one  sum. 
A  hiring  for  a  year  for  a  specified  sum,  to  be  paid  when  the 
work  has  been  done,  is  a  plain  instance  of  such  a  contract.*^ 
The  intention  governs,  and  it  is  manifest  that  a  year's  work  is 
to  be  performed  before  any  wages  are  to  be  paid ;  nothing  short 
of  the  agreed  sum  can  be  earned ;  it  is  a  unit  of  compensation. 
Where  a  contract  was  made  to  completely  repair  certain  chan- 
deliers for  a  specified  sum  and  they  were  returned  in  an  incom- 
plete state,  it  was  held  that  an  action  could  not  be  maintained 
for  what  had  actually  been  done.**  So  where  an  attorney  cove- 
nanted to  pay  a  clerk  2s.  for  every  quire  of  paper  he  copied,  the 
contract  was  entire  as  to -each  quire,  and  there  could  be  no  re- 
covery for  copying  any  less  number  of  sheets.**  The  contract  of 
an  attorney  to  carry  a  suit  to  its  termination  is  an  entire  one, 
and  he  cannot  recover  for  doing  a  part  of  this  service  and  then 
abandoning  the  case  unless  he  is  able  to  put  the  client  in  fault.** 
A  reward  offered  for  the  apprehension  and  conviction  of  a  per- 
son cannot  be  apportioned;  it  must  be  enforced  as  an  entirety 
or  not  at  all.**  A  contract  by  which  an  actor  was  to  give  his 
services  as  author  and  inventor  to  another  for  ten  years  in  con- 
sideration of  an  annual  salary  and,  under  contingencies,  a  pro- 
portion of  the  profits  which  the  employer  might  make,  the  latter 

62  Sieberts  v.  Spangler,  140  Iowa       Menihan  Co.  v.  Hopkins,  129  Tenn. 
236;   Stark  v.  Parker,  2  Pick.  267,       24. 

13  Am.  Dec.  425 ;  Olmstead  v.  Beale,  '^  Sinclair   v.   Bowles,   4  Man.   & 

19  Pick.  328;  Davis  v.  Maxwell,  12      R-  3,  9  B.  &  C.  94. 
Met.  286;   Ewing  v.  Ingram,  24  N.  64  Needier  v.  Guest,  Aleyn  9. 

J.   L.   520;    Cranmer  v.  Graham,   1  **  Harris  v.   Osborn,  2   Cr.   &  M. 

629;  Vansandan  v.  Browne,  9  Bing. 

402;    Nicholls  v.   Wilson,   11   M.   & 

W.  106. 

68  Hogan  V.  Stophlet,  179  111.  150, 
held  that  a  contract  for  services  for  44  lr,^  gQg .  pool  v.  Boston,  5 
a  specified  time  at  a  stipulated  sal-  Cush.  219;  Jones  v.  Phoenix  Bank, 
ary  was  an  entire  contract  notwith-  8  N.  Y.  228;  Blain  v.  Pacific  Exp. 
standing  a  provision  therein  for  Co.,  69  Tex.  74;  Furman  v.  Parke, 
payments    in    monthly   instalments,       21  N.  J.  L.  310. 


Blackf.  406;  Jewell  v.  Thompson,  2 
Litt.  52. 

In  a  recent  Tennessee  case  it  was 
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having  the  right  to  terminate  the  employment  at  the  end  of  any 
year,  is  entire.*'' 

If  the  consideration  is  in  its  nature  apportionable,  as  where 
it  is  money,  and  the  stipulated  service  is  to  be  continuous  for 
a  considerable  period,  or  consists, of  a  series  of  distinct  acts, 
and  there  is  no  entire  sum  to  be  paid  for  all,  nor  anything  in 
the  contract  inconsistent  with  a  demand  of  payment  as  the  work 
progresses,  on  part  performance  there  may  be  a  recovery  for  what 
is  done.**  Thus,  where  a  shipwright  agreed  to  put  a  ship  in 
thorough  repair,  but  there  was  no  stipulation  as  to  the  time  or 
mode  of  payment,  he  could  sue  for  payment  pro  tanto  when  part 
of  the  work  had  been  done.*'  And  where  a  party  contracted  to 
carry  to  market  three  kinds  of  lumber  for  different  prices  and 
the  contract  was  silent  as  to  the  time  of  payment,  it  was  not 
deemed  entire;  delivery  of  the  whole  at  market  was  not  a  con- 
dition precedent  to  the  payment  of  freight,  but  it  became  due  and 
was  demandable  as  fast  as  the  lumber  was  delivered.*"  A  con- 
tract for  one  year  at  an  annual  salary,  payable  quarterly,  to- 
gether with  the  necessry  expenses  of  the  employee,  is  not  an 
entirety.*^ 

The  question  in  every  case  is  whether  the  intention  of  the  par- 
ties was  that  the  compensation  should  depend  upon  full  per- 
formance and  it  is  so  expressed  in  the  contract.  Where  such 
intention  would  seem  contrary  to  the  equity  of  the  case  courts 
ought  to  require  that  it  should  be  clearly  expressed  before  they 

67  Mallory  v.  Mackaye,  92  Fed.  May  v.  Gloucester,  174  Mass.  583. 
749,  34  C.  C.  A.  653,  citing,  as  pe-  69  Roberts  v.  Haveloclc,  3  B.  &  Ad. 
culiarly  apposite,  Dugan  v.  Ander-      404. 

son,  36  Md.  567,  11  Am.  Rep.  509;  60  Dunn    v.    Daly,    78    Cal.    640; 

Cockley  V.  Brueker,  54  Ohio  St.  214 ;  Sickels  v.  Pattison,  14   Wend.  257, 

also  Larkin  v.  Heeksher,   51  N.  J.  28  Am.  Dee.  527;  Ritchie  v.  Atkin- 

L.   133,  3   L.R.A.   137;   Rockwell  v  son,     ]0     East    295;     Robinson     v. 

Newton,   44   Conn.   333;    Hulsey  v.  Green,  3  Mete.   (Mass.)   159. 

Bonsaek  M.  Co.,  65  Fed.  864,  13  C  61  Stein   v.  Koopersteiii,  52  Misc. 

C.  A.  180.  (N.  y.)    481;   La  Coursier  v.  Rus- 

68  Williams  v.  Crane,  153  Mich.  sell,  82  Wis.  265 ;  Williams  v.  Luck- 
89;  Ward  v.  American  H.  F.  Co.,  ett,  77  Miss.  394.  Compare  Eosen- 
119  Wis.  12;  Taylor  V.  Laird,  1  H.  berger  v.  Pacific  Coast  R.  Co.,  Ill 
&  N.  206;  Perkins  v.  Hart,  11  Cal.  313;  Young  f.  Watson  (Tex. 
Wheat.    237,    6    L.    ed.    463.     See  Civ.  App.),  140  S.  W.  840. 


§    691]  CONTEAOTS    AND    SEEVICES.  2543 

enforce  it.**  If  an  agreement  embraces  a  number  of  distinct 
subjects,  which  admit  of  being  separately  executed  and  closed, 
it  must  be  taken  distributively,  each  being  considered  as  form- 
ing the  matter  of  a  separate  agreement  after  it  is  so  closed.*^ 
And  this  is  more  obviously  so  where  the  service  or  other  thing 
to  be  done  consists  of  distinct  periods  or  parts  and  a  separate 
sum  is  agreed  to  be  paid  for  each.  Thus,  an  agreement  to  de- 
liver straw  at  the  rate  of  three  loads  in  a  fortnight  for  a  speci- 
fied period,  at  a  stated  price  per  load,  was  silent  as  to  the  time 
of  payment.  The  party  delivering  was  entitled  to  demand  pay- 
ment on  the  delivery  of  each  load.**  But  even  where  the  com- 
pensation is  by  the  contract  to  be  computed  at  so  much  per 
month,  or  on  some  other  detail,  the  intention  may  be  found  that 
the  promise  shall  be  deemed  entire  on  one  side,  based  on  an  en- 
tire consideration  on  the  other.  Where  a  plaintiif  undertook  to 
cure  a  flock  of  sheep  and  lambs  at  so  much  per  head  for  the 
sheep  and  so  much  for  the  lambs,  and  not  to  be  paid  anything 
unless  he  cured  all,  there  could  be  no  recovery  for  any  partial 
performance.**  So  where  a  party  agreed  to  work  ten  and  a  half 
months  to  spin  yarn  at  three  cents  per  run,  and  there  was  no 
stipulation  as  to  the  time  of  payment,  in  an  action  for  spin- 
ning eight  hundred  and  forty-five  runs  at  three  cents  per  run, 
he  having  worked  only  part  of  the  time,  the  contract  was  entire 
for  the  w.hole  period  of  ten  and  a  half  months,  and  performance 
of  it  a  condition  precedent;  therefore  the  action  could  not  be 
maintained.**  The  stipulation  as  to  the  term  of  service  governs 
in  ascertaining  the  intention  of  the  parties,  though  payment  of 
instalments  of  the  compensation  is  provided  for;  these  are  not 
so  much  for  the  portion  of  the  service  as  has  been  rendered,  but 
are  made  in  advance  for  the  convenience  of  the  employee.*'' 

62  Leonard  v.  Dyer,  26  Conn.  177,      Ad.   882 ;   More  v.  Bonnet,  40  Cal. 
68  Am.  Dec.  382.  251,  6  Am.  Rep.  621. 

„^-i  CI  1       TOE    Tr„  68  Lindner   v.   Cape   B.   &   I.   Co., 

ssGilmore   v.    Samuels,    135   Ky.       ^„^  ,,      .        ^„„    i,  ^  „    ,      ' 

131  Mo.  App.  680;  Bates  v.  Hudson, 
706;    Perkins   v.    Hart,    11    Wheat.       g  Dowl    &  R    3 

237,  6  L.  ed.  463.     Compare  Manda  66  McMillan      v.      Vanderlip,      12 

V.   Sullivan  County  Club,  16  Misc.  Johns.  165. 

(N.  Y.)  366.  67  0rnstein  v.  Yahr  &  L.  D.  Co., 

«♦  Withers   v.   Reynolds,    2    B.   &  119  Wis.  429. 
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It  seems  generally  to  have  been  considered  that  a  contract  of 
hiring  for  a  year  or  a  less  time  for  so  much  per  month,  per  week 
or  per  day,  silent  as  to  the  time  of  payment,  is  entire,  and  the 
wages  only  payable  on  the  services  being  rendered  for  the  whole 
time.^'  Hubbard,  J.,  speaking  of  such  a  contract,  said :  *' 
"There  is  no  time  fixed  for  the  payment,  and  the  law  therefore 
fixes  the  time;  and  that  is,  in  a  case  like  this,  the  period  when 
the  service  is  performed.  It  is  one  bargain;  performance  on 
one  part  and  payment  on  the  other,  and  not  part  performance 
and  full  payment  for  the  part  performed."  The  cases  are  nu- 
merous and  harmonious  enough  to  establish  this  as  the  proper 
construction  of  this  class  of  contracts;  but  it  is  to  be  observed 
that  this  construction  is  based  more  upon  the  policy  of  the  rule 
than  the  intention  of  the  parties.  The  amount  earned  can 
be  ascertained  under  the  contract  from  time  to  time,  and 
in  the  absence  of  any  promise  to  pay  for  the  whole  service  in 
one  sum  at  the  end  of  the  stipulated  period  there  would 
seem  to  be  no  legal  impediment  to  a  demand  of  instal- 
ments of  wages  as  the  benefit  accrues  therefrom;  there  is 
a  general  expectation  of  such  payments,  and  a  need  of  them.'" 
Where  wages  are  payable  by  instalments  in  the  ratio  of  part 
performance  while  the  work  is  in  progress  these  may  be  re- 
covered as  they  fall  due  although  there  is  a  hiring  for  a  definite 
term;  and  if  the  work  is  abandoned  without  serving  the  full 

68  Decamp  v.  Stevens,  4  Blackf.  contract  of  hiring  for  a,  definite 
24;  Monell  v.  Burns,  4  Denio  121;  period  at  a  certain  rate  per  day,  and 
Lantry  v.  Parks,  8  Cow.  63;  Han-  a  part  only  of  the  time  having 
sell  V.  Erickson,  28  111.  257;  Swan-  elapsed,  the  parties  settle  the 
zey  v.  Moore,  22  111.  63,  74  Am.  Dec.  amount  of  the  wages  which  had 
134;  Davis  v.  Maxwell,  12  Mete.  been  earned,  a;.d  the  hirer  gives  his 
(Mass.)  286;  Olmstead  v.  Beale,  note  to  the  servant  for  the  amount, 
19  Pick.  528;  Thayer  v.  Wadsworth,  in  an  action  on  the  note  it  is  no 
id.  349;  Winn  v.  Southgate,  17  Vt.  defense  that  the  payee  had  left  the 
355;  Reab  v.  Moor,  19  Johns.  337;  maker's  service  before  the  expira- 
Larkin  v.  Buck,  11  Ohio  St.  561;  tion  of  the  time  for  which  he  had 
Thorpe  v.  White,  13  Johns.  53.  been  originally  hired;  although,  had 

69  Davis  V.  Maxwell,  supra.  there  been  no  subsequent  modifica- 

70  See  2  Smith's  Lead.  Cas.  [*47].      tion  of  the  agreement,  he  could  not 
In  Thorpe  v.  White,  13  Jolms.  53,      have  recovered  wages  until  he  had 

it  was  held  that  where  there  is  a      served  V^e  whole  period  agreed  upon. 
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term  there  can  be  no  loss  of  any  which  is  completely  earned  and 
due.  There  can  be  no  recovery  for  an  unfinished  wage  period.'^ 
§  692.  Liability  for  wrongful  dismissal  of  employee;  meas- 
ure of  damages;  remedies;  one  or  more  actions.  Where  the  em- 
ployer prevents  the  servant  from  performing  his  contract  the 
latter  is  entitled  to  recover  wages  for  the  time  he  has  served 
whether  the  contract  is  entire  for  a  longer  period  or  not,  and 
whether  the  prevention  is  by  wrongfully  discharging  him  or  by 
giving  him  sufficient  cause  to  quit  work  of  his  own  notion.'^ 
The  wages  recoverable  under  a  contract  separable  as  to  pay- 
ments cannot  exceed  the  sum  due  for  a  past  wage  period.''^  The 
servant  is  entitled  to  damages  for  the  wrongful  dismissal  with- 
out cause  before  the  expiration  of  the  term  for  which  he  was 
employed.''*  The  same  rule  applies  when  no  services  are  per- 
formed on  account  of  the  employer's  wrongful  conduct;  if  he 


'1  Porter  v.  Whitlock,  142  Iowa 
66;  Lindner  v.  Cape  B.  &  I.  Co., 
131  Mo.  App.  680;  Eden  v.  Silber- 
berg,  89  App.  Div.  (N.  Y.)  259; 
Cunningham  v.  Morrell,  10  Johns. 
203,  6  Am.  Dec.  332;  Hamlin  v. 
Race,  78  III.  422;  Hartman  v. 
Rogers,  69  Cal.  643;  Beach  v.  Mul- 
lin,  34  N.  J.  L.  343;  Lorillard  v. 
Clyde,  122  N.  Y.  41;  Seed  v.  John- 
ston, 63  App.  Div.   (N.  Y.)   340. 

78  Fletcher  v.  Verser,  79  Ark.  271 ; 
Miller  v.  Cosmic  C,  T.  &  S.  Co.,  109 
Md.  11;  Bissell  v.  Zorn,  122  Mo. 
App.  688;  Gates  v.  Davenport,  29 
Barb.  160;  Bull  v.  Schuberth,  2  Md. 
57;  Congregation  v.  Peres,  2  Cold. 
620;  Manger  v.  Grodnick,  3  Colo. 
App.  534;  Hildebrand  v.  American 
F.  A.  Co.,  109  Wis.  171,  180,  53 
L.R.A.  826;  Langstaff-Orm  Mfg. 
Oo.  V.  Wilford,  160  Ky.  733;  Bare 
v.  Victoria  Coal  &  Coke  Co.,  73  W. 
Va.  632. 

n  Walsh  V.  New  York  &  K.  Co., 
88  App.  Div.  (N.  Y.>  477;  Hamlin 
V.  Race,  78  111.  422. 


A  traveling  salesman  whose  con- 
tract provides  that  he  shall  travel 
as  directed  and  receive  weekly  com- 
pensation of  one  sum  when  travel- 
ing and  of  a  larger  sum  when  at 
home  may  recover  the  latter  sum 
after  being  discharged.  Schreiber 
v.  Klingensteiu  (Misc.),  95  N.  Y. 
Supp.  549. 

M  Quick  V.  Swing,  53  Ore.  149; 
Kelly  P.  Co.  v.  London  (Tex.  Civ. 
App.),  125  S.  W.  974,  citing  the 
text;  Croneraillar  v.  Duluth-S.  M. 
Co.,  134  Wis.  248;  Paige  v.  Bar- 
rett, 151  Mass.  67,  9  L.R.A.  211; 
Hildebrand  v.  American  F.  A.  Co., 
supra;  Prichard  v.  Martin,  27 
Miss.  305;  Brinkley  v.  Swicegood, 
C5  N.  C.  626;  Adams  v.  Pugh,  7 
Cal.  150;  Barker  v.  Knickerbocker 
L.  Ins.  Co.,  24  Wis.  630;  Prentiss 
V.  Ledyard,  28  id.  131;  Roberts  v. 
Crowley,  81  Ga.  423;  Alberts  v. 
Stearns,  50  Mich.  349;  Carroll  v. 
Cohen,  —  Del.  — ,  91  Atl.  ]001; 
Pennsylvania  Co.  v.  Good,  56  Ind. 
App.  562;  Langstaff-Orm  Mfg.  Co. 
y.  Wilford,  160  Ky.  733. 
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puts  it  out  of  the  employee's  power  to  perform  the  latter  need 
not  make  an  offer.'*  But  the  damages',  it  has  been  ruled,  will 
not  be  substantial  where  the  employment  is  for  such  time  as  the 
employee  may  elect  to  serve  unless  he  makes  his  election  before 
or  at  the  time  of  his  discharge.'*  But  in  Massachusetts  the 
difficulty  of  estimating  the  damages  where  the  person  dis- 
charged had  the  option  of  remaining  permanently  or  during  the 
time  he  should  satisfactorily  perform  his  duties  does  not  bar 
the  recovery  of  other  than  a  nominal  amount."  Independently 
of  a  cause  for  othei*  damages  there  may  be  a  recovery  of  money 
deposited  with  the  employer  as  a  guaranty  of  the  faithful  per- 
formance of  the  contract  by  the  employee.''^  If  the  latter's 
time  is  subject  to  the  employer's  will  the  recovery  will  not  be 
diminished  by  allowing  compensation  for  such  time  only  as  he 
may  have  given  to  the  performance  of  his.  duties.'^  Under  a 
contract  providing  for  a  weekly  salary  and  that  the  employer 
might  cancel  it  on  giving  one  week's  notice  and  paying  one 
week's  additional  salary,  an  employee  who  is  not  permitted  to 
enter  the  service  is  in  effect  discharged  without  notice  and 
may  recover  two  weeks'  salary.*"  On  the  breach  of  a  contract 
to  furnish  a  life  support  in  consideration  of  such  services  as 
the  person  entitled  thereto  could  render  the  recovery  should  be 
such  a  sum  as,  with  reasonable  interest  and  what  such  person 
could  earn,  would  be  sufficient  for  his  support  during  the  re- 
mainder of  his  life.'^  The  repudiation  of  an  executory  contract 
does  not  entitle  the  employee  to  any  of  the  proiits  of  the  busi- 
ness he  would  have  been  entitled  to  on  performance  nor  give 
him  amy  claim  to  the  proceeds  of  the  property  out  of  which  the 

76  Brown  v.  Board  of  Education,  79  Stevens  v.  Crane,  37  Mo.  App. 
29  111.  App.  572.                                         487. 

76Bolles  V.  Sachs,  37  Minn.  315.  80  Watson  v.  Eussell,   149   N.   Y. 

77  Oarnig  v.  Carr,  167  Mass.  544,  388,  approving  French  v.  Brookes, 
35  L.R.A.  512,  57  Am.  St.  488 ;  Dan-  6  Bing.  354.  Derry  v.  Board  of 
iell  V.  Boston  &,  M.  R.,  184  Mass.  Education,  102  Mich.  631  was  ruled 
337,  impliedly  disapproving  the  on  the  same  principle  as  is  Jewell 
Minnesota  case.  v.  Colonial  T.  Co.,  12  Cal.  App.  681. 

78  Sigmon  v.  Goldstone,  116  App.  81  Morrison  v.  McAtee,  23  Ore. 
Div.    (N.  Y.)    490.  530. 
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profits  were  to  have  been  made,  nor  any  damages  because  it 
was  disposed  of.'^ 

For  the  services  actually  rendered  by  the  employee  he  may 
recover  on  a  quantum  meruit,  treating  the  contract  as  rescinded 
on  being  discharged  or  departing  for  good  cause ;  °^  or  he  may 


sue  on  the  contract  and  recover  damages 


including  the  wages 


earned,  to  the  amount  of  the  actual  loss  sustained,'*  which  is, 


SSGreenwall  T.  C.  Co.  v.  Marko- 
witz,  97  Tex.  479,  65  L.K.A.  302. 

If  the  contract  of  employment  is 
in  wilting  the  servant  may  recover 
interest  on  the  amount  due.  Morria 
V.  Taliaferro,  75  111.  App.  182. 

Where  the  amount  recovered  by 
the  employee  was  reduced  on  appeal 
interest  was  allowed  from  the  date 
of  the  charge  on  the  reduced  amount 
to  the  first  day  of  the  term  at  which 
judgment  was  rendered.  Kelly  v. 
Carthage  W.  Co.,  62  Ohio  St.  508, 
615. 

The  action  on  the  quantum  meruit 
must  be  on  the  entire  contract. 
Posner  v.  Seder,  184  Mass.  331.  The 
benefits  which  would  have  been  re- 
ceived under  the  contract  measure 
the  recovery.  Mug  v.  Ostendorf,  49 
Ind.   App.   71. 

83  Hall  V.  Gunter,  157  Ala.   375 
Brown  v.  Crown  G.  M.  Co.,  150  Cal 
376;    Jenson  v.  Lee,   67   Kan.   539 
Oann  v.  Eector,  etc..  Ill  JIo.  App 
164:  Stephen  v.  Camden  &  V.  S.  Co., 
75  K.  J.  L.  648;   Smith  v.  Lumber 
Co.,   142  N.  C.   26,   5  L.R.A.(N.S.) 
439 ;  Mug  v.  Ostendorf,  49  Ind.  App 
71 ;    Glasgow   v.    Hood    (Tenn.    Ch 
App.),   57   S.  W.   162    (affirmed  by 
supreme    court    without    opinion) 
Beck   V.    Thompson,    108    Ga.    242 
Farron  v.  Sherwood,  17  N.  Y.  227 
Welch  v.  Livingston,  33  N.  Y.  Misc 
116;  Purdy  if.  Nova  Scotia  Midland 
R.   &   I.   Co.,   11   N.   Y.   Misc.   406 
Brinklcy  v.  Swicegood,  65  N.  C.  626; 
Bull  V.  Schuberth,  2  Md.  57;  Given 


V.  Charron,  15  Md.  502;  Hartman 
V.  Rogers,  69  Cal.  643. 

Interest  is  not  recoverable  ante- 
rior to  verdict  or  judgment.  Cox  v. 
McLaughlin,  76  Cal.  60,  9  Am.  St. 
164. 

In  the  absence  of  dispute  as  to 
either  the  date  of  discharge  or  the 
amount  of  wages  the  plaintiff  is  en- 
titled to  interest.    Laming  v.  Peters 

5.  Co.,  71  Mo.  App.  046. 

8*  Davidson  v.  Laughlin,  138  Cal. 
320,  5  L.R.A.(N.S.)    579;   Americus 

6.  Co.  V.  Roney,  129  Ga.  40;  James 
v.  Parsons,  70  Kan.  156;  Richard- 
son Mach.  Co.  V.  Swartzel,  70  Kan. 
773;  Miller  v.  Cosmic  C,  T.  &  S. 
C.  Co.,  109  J[d.  11;  Milage  v.  Wood- 
ward, 186  N.  Y.  252;  Murray  v. 
O'Donohue,  109  App.  Div.  (N.  Y.) 
696;  Smith  v.  Lumber  Co.,  supra; 
Aldaz  v.  Gay,  7  Phillip.  Isl.  268; 
Posner  v.  Seder,  184  Mass.  331; 
Young  V.  Watson  (Tex.  Civ.  App.), 
140  S.  W.  840;  Ornstein  v.  Yahr  & 
L.  D.  Co.,  119  Wis.  429;  Lake  v. 
Campbell,  5  L.  T.  Rep.  582 ;  Parr  v. 
Baer,  24  Cal.  App.  149;  Carroll  v. 
Cohen,  —  Del.  — ,  91  Atl.  1001;  Ed- 
wards V.  Plains  Light  &  Water  Co., 
49  Mont.  535;  Miller  v.  Sealy  Oil 
Mill  &  Mfg.  Co.,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  1182;  Shea  v.  Kerr, 
1  Penne.  530;  Kelley  v.  Louisville 
&  N.  R.  Co.,  49  111.  App.  304;  Mc- 
Kinley  v.  Goodman,  67  id.  374; 
Trawick  v.  Peoria,  etc.  St.  R.  Co., 
68  id.  156;  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109,  51  Am.  St. 
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prima  facie,  tlie  amount  due  under  the  contract.'*  In  some 
states  if  the  contract  of  employment  is  void  because  not  in 
writing  the  servant  is  not  limited  to  the  price  fixed  in  it,  but 
may  recover  v?hat  his  services  are  worth.'*  In  others  where 
such  a  contract  has  been  acted  upon  and  the  services  provided 
for  have  been  performed  the  stipulated  compensation  is  recover- 
able, but  only  for  the  time  covered  by  the  contract.'''  The 
damages  cannot  be  increased  by  showing  that  the  servant  in- 
vented a  new  device  while  using  the  time  and  material  of  his 
master  and  that  the  latter  has  appropriated  it,  the  intention  and 


289;  Pape  v.  Lathrop,  18  Ind.  App. 
633;  French  v.  Cunningham,  149 
Ind.  632 ;  Worthingtoh  v.  Oak  &  H. 
Park  I.  Co.,  100  Iowa  39 ;  Hayworth 
V.  Haldcman,  14  Ky.  L.  Rep.  202 
(Ky.  Super.  Ct.)  ;  Tarr  Co.  v.  Kim- 
brough,  17  Ky.  L.  Rep.  1284;  Bal- 
timore B.  B.  Club  &  E.  Co.  V.  Pick- 
ett, 78  Md.  375,  44  Am.  St.  304,  22 
L.R.A.  690 ;  iMcMullan  v.  Dickinson 
Co.,  60  Minn.  156,  27  L.R.A.  409; 
Singer  Mfg.  Co.  v.  Potts,  59  Minn. 
240;  Boland  v.  Glendale  Q.  Co.,  127 
Mo.  520;  Kauflfman  v.  Mendelsohn, 
24  N.  Y.  Misc.  182;  Heyer  v.  Cun- 
ningham P.  Co.,  6  Pa.  Super.  Ct. 
504;  Allen  v.  Maronne,  93  Tenn. 
161;  Galveston  County  v.  Ducie,  91 
Tex.  665 ;  Winkler  v.  Racine  W.  &  C. 
Co.,  99  Wis.  184;  Kennedy  v.  South 
Shore  L.  Co.,  102  Wis.  284; 
Schroeder  v.  California  Yukon  T. 
Co.,  95  Fed.  296;  Darst  v.  Mathie- 
son  A.  Works,  81  Fed.  284;  Mathe- 
sius  V.  Brooklyn  Heights  R.  Co.,  96 
Fed.  792;  Spinney  v.  Hill,  81  Minn. 
316;  Gates  v.  School  Dist.,  57  Ark. 
370,  38  Am.  St.  249;  Crescent  H.- 
S.  &  I.  Co.  V.  Eynon,  95  Va.  151; 
Prichard  v.  Martin,  27  Miss.  305; 
Stewart  v.  Walker,  14  Pa.  293 ;  Wil- 
loughby  V.  Thomas,  24  Gratt.  521; 
Hunt  V.  Crane,  33  Miss.  609,  69  Am. 
Dec.  381;  Walworth  v.  Pool,  9  Ark. 
394;  Fowler  v.  Waller,  25  Tex.  695; 


Saxonia  M.  &  R.  Co.  v.  Cook,  7  Colo. 
569;  Richardson  v.  Eagle  Mach. 
Works,  78  Ind.  422,  41  Am.  Rep. 
584;   Nixon  v.  Myers,  141  Pa.  477. 

In  the  absence  of  a  claim  that 
anything  was  due  for  wages  the  sum 
agreed  to  be  paid  is  not  recover- 
able. Alaska  F.  &  L.  Co.  v.  Chase, 
128  Fed.  886,  64  C.  0.  A.  1. 

85  Smith  V.  School  Dist.,  89  Kan. 
225. 

SSMcDaniel  v.  Hutcherson,  136 
Ky.  412;  Koch  v.  Williams,  82  Wis. 
186;  Wallace  v.  Long,  105  Ind.  522, 
55  Am.  Rep.  222;  Mills  v.  Joiner, 
20  Fla.  479;  Stone  v.  Stone,  43  Vt. 
180;  Schanzenbach  v.  Brough,  58 
111.  App.  526,  citing  Butcher  S. 
Works  V.  Atkinson,  68  111.  421,  18 
Am.  Rep.  560.  See  §  684,  and  espe- 
cially Spinney  v.  Hill,  81  Minn.  316; 
Purdy  V.  Nova  Scotia  Midland  R. 
&  I.  Co.,  11  N.  Y.  Misc.  406;  Banta 
v.  Banta,  84  App.  Div.  (N.  Y.)  138. 

There  has  been  much  fluctuation 
of  judicial  opinion  on  this  question. 
The  reasons  which  have  been  con- 
trolling in  leading  some  courts  to 
reverse  their  holdings  are  indicated 
in  the  opinions  in  Hertzog  v.  Hert- 
zog,  34  Pa.  418.  And  see  Wallace 
V.  Long,  supra. 

87  Lally  V.  Crookston  L.  Co.,  85 
Minn.  257.     See  §  684. 
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understanding  being  that  it  should  become  his  property ;  " 
neither  are  they  to  be  influenced  because  the  character  of  the 
dismissal  resulted  in  injury  to  the  feelings  of  the  plaintiff  or 
increased  his  difficulty  in  securing  other  employment. '^  Where 
the  employer  knew  before  the  employee  left  his  home  to  en- 
gage in  service  that  he  was  without  means  and  the  former 
promised  to  furnish  them  and  to  reimburse  himself  out  of  the 
wages  to  be  earned,  by  refusing  employment  there  was  liability 
for  the  wages  that  might  have  been  earned  and  for  the  damages 
sustained  by  danger  and  exposure  to  the  weather.*"  The  em- 
ployee cannot  avail  himself  of  both  the  remedies  named. 
After  treating  the  contract  as  in  force  by  bringing  an  action 
upon  it  for  damages  for  a  wrongful  discharge  he  cannot  re- 
cover in  general  assumpsit  for  services  actually  rendered.*^  And 
either  action  may  be  brought  immediately.'^  In  the  special 
action,  however,  there  will  be  a  disadvantage  in  some  states  in 
its  being  brought  before  the  expiration  of  the  term  of  employ- 
ment.    The  full  damages  for  that  term  cannot  be  assessed  in 

88  Gill  V.  United  States,  160  U.  S.  The  plaintiflF  does  not,  by  filing 
426,  40  L.  ed.  480;  Baldwin  v.  Von  the  common  counts,  elect  to  sue  for 
Micheroux,  5  N.  Y.  Misc.  386;  Papa  wages  due  him  at  the  time  of  his 
V.  Lathrop,  18  Ind.  App.   633,  643.  discharge  upon   a   qiMntum   meruit 

89  Addis  V.  Gramophone  Co.  so  as  to  bar  him  from  afterwards 
(1909),  App.  Gas.  488.  (Lord  Col-  proceeding  for  damages  accruing 
lins  dissented)  ;  Westwater  v.  Grace  from  a  breach  of  the  contract.  "In- 
Church,  140  Cal.  339.  deiitatus    assumpsit    lies    upon    a 

An  indemnity  provided  for  a  dis-  written  contract  though  it  be  under 

missed  employee  under  the  employ-  seal,    when    the    plaintiff    has    per- 

er's  rules  may  be  recovered  without  formed  and  nothing  remains  to  be 

specially  pleading  it.     Schott  v.  La  done  under  it  but  the  payment  of 

Compagnie     Generate    Traus-Atlan-  money,  which  payment  it  is  the  duty 

tique,  52  Misc.   (N.  Y.)  236.  °^  *^^  defendant  under  the  contract 

90  Gulf,  etc.  E.  Co.  V.  Jackson,  29       ^  '^^^'-    ^"  ^^'^  '=^^^  ^^^  P^^'"*'*^ 

need  not  declare  specially."    Mount 


Tex.  Civ.  App.  342. 

91  James  v.  Parsons,  70  Kan.  156; 


Hope  C.  Ass'n  v.  Weidenmann,  139 
111.  67,  74. 


Richardson  v.  Eagle  Maoh.  Works,  ^^^^^  ^^^  ^^  ^j^^  ^j^^  ^^  ^j^^  ^.^ 
78  Ind.  422,  41  Am.  Rep.  584;  Good-  ^^^^^^^  ^^^  ^^  recovered  and  after- 
man  V.  Pocock,  15  Q.  B.  576;  Col-  wards  an  action  may  be  fcrought  for 
burn  V.  Woodworth,  31  Barb.  381.  the  breach  of  the  contract.  Ameri- 
See  Watts  v.  Todd,  1  McMull.  26;  can  0.  D.  Co.  v.  Boyd,  148  Fed.  258. 
Blun  V.  Holitzer,  53  Ga.  82.  92  Gilbert  v.  Grubel,  82  Kan.  476. 


2550  SUTHERLAND    ON    DAMAGES.  [§    692 

advance.  This  was  strikingly  illustrated  in  a  Wisconsin  case. 
The  plaintiff  had  been  employed  at  an  annual  salary  of  $2,000 
to  act  as  superintendent  of  a  lumbering  establishment  for  five 
years.  He  was  discharged  at  the  end  of  the  first  year,  and  then 
brought  suit  to  recover  damages  in  respect  to  the  remaining 
four  years.  He  had  found  other  employment  for  one  year  at 
a  salary  of  $1,000,  and  the  trial  having  taken  place  while  he 
was  performing  this  engagement,  the  trial  court  proceeded  on 
the  presumption,  as  a  legal  one,  that  the  state  of  facts  existing 
at  the  time  of  the  trial  would  continue  through  the  ensuing 
years  to  the  end  of  the  contract  term,  and  a  verdict  for  $4,000 
was  found  in  favor  of  the  plaintiff.  This  was  set  aside  on 
appeal  on  the  ground  that  there  could  be  no  such  presumption. 
Cole,  J.,  said:  "In  any  business  the  price  of  labor  fluctuates 
greatly  within  four  years;  particularly  is  this  true  in  the  lum- 
bering business  in  this  country.  Now  suppose  the  respondent 
could  only  obtain  for  his  services  next  year  $500,  and  so  on, 
would  it  not  be  unjust  to  say  he  should  only  recover  according 
to  the  rule  adopted  by  the  jury  in  this  case.  Or  suppose  the 
value  of  the  labor  should  rise  so  that  he  could  obtain  for  his 
services  $2,000  or  $2,500  a  year,  what  then  would  be  his  loss 
for  the  failure  of  the  appellant  to  fulfill  his  contract?  Still 
further  difficulty  presents  itself.  Suppose  the  respondent 
should  die  within  the  four  years  or  become  incapacitated  to 
perform  service  of  any.  kind,  would  he  be  entitled  to  recover 
the  damages  he  has  recovered  ?  *  *  *  As  the  case  now 
stands  we  think  he  was  only  entitled  to  recover  his  salary  on 
the  contract  down  to  the  day  of  trial,®^  deducting  therefrom 
any  wages  which  he  might  have  received,  or  might  reasonably 
have  earned  in  the  meantime."  ®*    But  if  the  action  is  not  tried, 

93  If  the  defendant  defaults  in  mour,  24  id.  194 ;  Saxonia  M.  &  E. 
pleading  the  assessment  of  damages  Co.  v.  Cook,  7  Colo.  569;  Mt.  Hope 
is  the  trial,  and  not  the  time  when  C.  Ass'n  v.  Weidenmann,  139  111. 
such  default  occurred.  Bassett  v.  67;  Wilson  S.  M.  Co.  v.  Sloan,  50 
French,   10   N.   Y.   Misc.   072.  Iowa   367;    Van   Winkle  v.   Satter- 

94  Gordon  v.  Brewster,  7  Wis.  field,  58  Ark.  617,  23  L.R.A.  853; 
355;  Smith  v.  Lumber  Co.,  142  N.  C.  Harris  v.  Moss,  112  Ga.  95;  Pape  v. 
26,  5  L.R.A.{N.S.)  439;  Wright  v.  Lathrop,  18  Ind.  App.  633;  Colburn 
Falkner,  37  Ala.  274;  Fowler  v.  Ar-  v.   Wood\vorth,   31   Barb.   381;    Mc- 
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though  it  was  begun  immediately  after  the  discharge,  until  the 
expiration  of  the  term  of  service,  there  may  be  a  recovery  of 
all  the  damages  sustained.'^ 

There  is,  however,  a  strong  and  well  supported  dissent  from 
this  doctrine.  The  tendency  of  judicial  opinion  is  in  favor  of 
the  application  of  the  general  rule  that  all  the  damages  result- 
ing from  the  breach  of  a  contract  must  be  recovered  in  one 
action.  The  difficulties  in  the  way  of  assessing  the  damages 
before  the  expiration  of  the  time  during  which  the  contract 
was  to  run  are  not  greater  than  those  which  exist  in  some  other 
actions — notably  those  for  personal  injuries.  In  several  states 
an  employee  who  has  been  wrongfully  dismissed  must  recover 
full  damages  in  one  suit,  thovigh  it  be  tried  before  the  expira- 
tion of  the  stipulated  term^of  service.^^    A  recent  case  in  Massa- 


Miillan  v.  Dickinson  Co.,  60  Minn. 
156,  27  L.R.A.  409,  citing  the  text; 
Bassett  v.  Frencli,  10  N.  Y.  Misc. 
072,  citing  tlie  text  and  a  dictum,  in 
Eversou  v.  Powers,  89  N.  Y.  527, 
528,  42  Am.  Rep.  319;  Zender  v. 
Seliger-T.  Oo.,  17  N.  Y.  Misc.  126; 
Sommer  v.  Conhaim,  25  N.  Y.  Misc. 
166;  Schroeder  v.  California  Yukon 
T.  Co.,  95  Fed.  296 ;  Darst  v.  Matliie- 
aon  A.  Works,  81  Fed.  284  (but  see 
Pierce  v.  East  Tennessee,  etc.  Co., 
]73  U.  S.  1,  43  L.  ed.  591,  infra]  ; 
Realty  Co.  v.  Ellis,  4  Ga.  App.  402; 
Pacific  E.xp.  Co.  v.  Walters,  42  Tex. 
Civ.  App.  355;  Litchenstein  v. 
Brooks,  75  Tex.  196;  Stumm  v. 
Western  U.  Tel.  Co.,  140  Wis.  528. 
See  Hartland  v.  General  Exch.  Bank, 
14  L.  T.  (N.S.)  863;  Alfaro  v. 
Davidson,  40  N.  Y.  Super.  87;  Gif- 
ford  V.  Waters,  67  N.  Y.  80;  Howe 
Maeh.  Co.  v.  Bryson,  44  Iowa  159, 
24  Am.  Rep.  735;  Lewis  v.  Atlas 
Mut.  L.  Ins.  Co.,  61  Mo.  534;  Wash- 
burn V.  Hubbard,  6  Lans.  11 ;  Prich- 
ard  V.  Martin,  27  Miss.  305. 

95  Howay     v.     Going-N.     Co.,     24 
Wash.  88,  6  L.R.A.(N.S.)   49. 

96  Spencer  M.  Co.  v.  Hall,  78  Ark. 


336;  Seymour  v.  Oelrichs,  156  Cal. 
782;  Doherty  v.  Schipper,  250  111. 
128,    34   L.R.A.(N.S.)    557;    Inland 

5.  Co.  V.  Harris,  49  Ind.  App.  157; 
Elkhart  R.  Works  y.  NefF,  40  Ind. 
App.  332;  Bridgeford  v.  Meagher, 
144  Ky.  479;  Webb  v.  Depew,  152 
Mich.  698,  125  Am.  St.  431,  16 
L.R.A.(N.S.)  813;  Cooper  v. 
Stronge,  111  Minn.  177,  27  L.R.A. 
(N.S.)  1011;  Newhall  v.  Journal 
P.  Co.,  105  Minn.  44,  20  L.R.A. 
(N.S.)  899;  Davis  v.  Dodge,  326 
App.  Div.   (N.  Y.)   469;   Lake  Shore 

6.  W.  R.  Co.  V.  Tierney,  8  Ohio 
C.  C.  (N.S.)  521,  affirmed  by 
supreme  court  without  opinion; 
Kelly  P.  Co.  v.  London  (Tex.  Civ. 
App.),  125  S.  W.  974;  Hopkins 
v.  Gooderham,  10  Brit.  Col.  250; 
Hamilton  v.  Love,  152  Ind.  641, 
71  Am.  St.  384,  citing  Schell 
v.  Plumb,  55  N.  Y.  592.;  Remelee 
V.  Hall,  35  Vt.  582;  Wakeman  v. 
Wheeler  &  W.  Mfg.  Co.,  101  N.  Y. 
205,  54  Am.  Rep.  676.  To  the  same 
effect,  King  v.  Steiren,  44  Pa.  99, 
84  Am.  Dee.  419;  Chamberlin  v. 
Morgan,  68  Pa.  168;  Boland  v.  Glen- 
dale  Q    Co.,  127  Mo.  520;  Prichard 
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chusetts  thus  vindicates  this  doctrine:  "The  plaintiff's  cause 
of  action  accrued  when  he  was  wrongfully  discharged.  His 
suit  is  not  for  wages,  but  for  damages  for  the  breach  of  his 
contract  by  the  defendant.  For  this  breach  he  can  have  but 
one  action.  In  estimating  his  damages,  the  jury  have  the  right 
to  consider  the  wages  he  would  have  earned  under  the  contract, 
the  probability  whether  his  life  and  that  of  the  defendant  would 
continue  to  the  end  of  the  contract  period,  whether  the  plain- 
tiff's working  ability  would  continue,  and  any  other  uncertain- 
ties growing  out  of  the  terms  of  the  contract,  as  well  as  the 
likelihood  that  the  plaintiff  would  be  able  to  earn  money  in 
other  work  during  the  time.  But  it  is  not  the  law  that  dam- 
ages which  may  be  larger  or  smaller  because  of  such  uncer- 
tainties are  not  recoverable.  The  same  kind  of  difficulty  is 
encountered  in  the  assessment  of  damages  for  personal  injuries. 
All  the  elements  which  bear  upon  the  matters  involved  in  the 
prognostication  are  to  be  considered  by  the  jury,  and  from  the 
evidence  in  each  case  they  are  to  form  an  opinion  upon  which 
all  can  agree,  and  to  which,  unless  it  is  set  aside  by  the  court, 
the  parties  must  submit.  The  liability  to  have  the  damages 
which  he  inflicts  by  breaking  his  contract  so  assessed  is  one 
which  the  defendant  must  be  taken  to  have  understood  when 
he  wrongfully  discharged  the  plaintiff,  and  if  he  did  not  wish 
to  be  subjected  to  it  he  should  have  kept  his  agreement."  ^'' 
Nfeither  does  the  doctrine  of  the  Wisconsin  case  apply  to  the 
brea,ch  of  a  contract  of  employment  made  in  consideration  of 

V.  Martin,  27  Miss.  305;   Wilke  v.  Olmstead  v.  Bach,   78  Md.   ]32,  44 

Harrison,    166   Pa.   202;    Tarbox   v.  Am.  St.  273,  22  L.R.A.  74;   School 

Hartenatein,  4  Baxter  78;    Eastern  Diat.  v.  McDonald,  68  Neb.  610. 

Tennessee,   etc.  E.   Co.  v.  Staub,  7  97  Cutter   v.    Gillette,    163    Maaa. 

Lea  397;  Litchenstein  v.  Brooka,  75  „,     „     ,  .             n     ^    ^ 

„             '     „         ,        ,,     .           L  95;   Hopkins  v.   Gooderham,   supra. 

Tex.  196;   Hasaell  v.  Nutt,  14  Tex.  '         f                                   '       f 

260;    James  v.   Allen   Co.,   44  Ohio 
St.  226;   Everson  v.  Powers,  89  N. 

Y.  527,  42  Am.  Eep.  319  (it  seems)  ;  ^^^   question   settled   in   accordance 

Sutherland    v.    Wyer,    67    Me.    64;  ^ith  its  ruling  by  the  caaes  of  Den- 

^tna  L.  Ins.  Co.  v.  Nexaen,  84  Ind.  "is  v.  Maxfield,  10  Allen  138;  Blair 

347;    Morriaon  v.   McAtee,   23   Ore.  v.     Laflin,     127     Masa.     518,     522; 

530;  Lewis  v.  Sherin,  194  Fed.  976;  Jewett  v.   Brooks,   134   Mass.   505; 

Helfferich  v.  Sherman,  28  S.  D.  627;  Paige  v.  Barrett,  151  Mass.  67. 


See  Allen  v.  Chicago  P.  T.  Co.,  205 
Mass.    569.      The    court    considered 


§    692]  CONTEAOTS    AND    SEEVIOES.  2553 

the  release  of  a  claim  for  dandages  asserted  by  an  employee 
against  his  employer,  the  contract  covering  a  much  longer  period 
than  the  usual  engagement  for  service — the  period  of  the  contin- 
uance of  the  disability.  In  a  case  of  this  kind  there  was  proof 
of  the  permanent  character  of  the  plaintiff's  injuries;  that  he 
was  always  ready  and  offered  to  do  for  the  defendant  such  work 
as  he  was  able  to  do,  and  labored  at  that  work  as  he  was  able 
and  bound  to  work  under  the  contract ;  and  that  the  defendant, 
without  any  reasonable  ground  therefor,  denied  its  obligation 
to  pay  the  stipulated  wages  claimed  longer  than  it  pleased,  and 
had  disregarded  the  contract  and  dismissed  the  plaintiff  from 
its  service.  On  this  state  of  facts  Justice  Gray  said  for  the 
supreme  court  of  the  United  States :  The  defendant  committed 
an  absolute  breach  of  the  contract  at  a  time  when  the  plaintiff 
was  entitled  to  require  performance.  The  plaintiff  was  not 
bound  to  wait  to  see  if  the  defendant  would  change  its  deci- 
sion and  take  him  back  into  its  service;  or  resort  to  succes- 
sive actions  for  damages  from  time  to  time,  or  to  leave  the 
whole  of  his  damages  to  be  recovered  by  his  personal  represent- 
ative after  his  death.  But  he  had  the  right  to  elect  to  treat 
the  contract  as  absolutely  and  finally  broken  by  the  defendant ; 
to  maintain  this  action,  once  for  all,  as  for  a  total  breach  of 
the  entire  contract;  and  to  recover  all  that  he  would  have  re- 
ceived in  the  future,  as  well  as  in  the  past,  if  the  contract  had 
been  kept.  In  so  doing  he  would  simply  recover  the  value  of 
the  contract  to  him  at  the  time  of  the  breach,  including  all  the 
damages,  past  or  future,  resulting  from  the  total  breach  of  the 
contract.  The  difficulty  and  uncertainty  of  estimating  dam- 
ages that  the  plaintiff  may  suffer  in  the  future  is  no  greater 
in  this  action  of  contract  than  they  would  have  been  if  he  had 
sued  the  defendant  in  an  action  of  tort  to  recover  damages  for 
the  personal  injuries  sustained  in  its  service,  instead  of  settling 
and  releasing  those  by  the  contract  now  sued  on.  In  assessing 
the  plaintiff's  damages  deduction  should,  of  course,  be  made  of 
any  sum  that  the  plaintiff  might  have  earned  in  the  past  or 
might  earn  in  the  future,  as  well  as  the  amount  of  any  loss 

that  the  defendant  had  sustained  by  the  loss  of  the  plaintiff's 
Suth.  Dam.  Vol.  III.— -7. 
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services  without  the  defendant's  fault."  ®'  The  recovery  in 
such  a  case  should  be  the  fair  and  reasonable  present  value  of 
the  contract,^'  or,  as  more  fully  stated  in  a  later  case,  the  amount 
which  would  have  been  earned  up  to  the  time  of  the  trial  but 
for  the  master's  wrongful  act,  and  the  present  worth  of  what 
the  servant  would  be  able  to  earn  in  the  future  so  long  as  he 
would,  in  the  ordinary  course  of  events,  be  able  to  perform  the 
stipulated  service,  less  any  sums  he  would  be  able  to  earn  in 
other  employments.^  On  the  breach  of  a  contract  to  maintain 
a  servant  for  life  in  consideration  of  his  services  the  damages 
are  not  measured  by  the  value  of  the  services  rendered  over  the 
value  of  the  maintenance  furnished  for  the  period  the  contract 
had  been  performed,  but  by  the  expense  of  the  plaintiff's  main- 
tenance which  the  defendant  had  not  met  before  the  commence- 
ment of  the  action  and  the  prospective  expense  thereof  during 
the  balance  of  the  former's  life.^  Interest  is  not  to  be  com- 
puted on  the  damages  anterior  to  the  end  of  the  term  for  which 
service  was  to  be  rendered.*  One  employed  at  a  salary  guar- 
anteed not  to  be  less  than  a  sum  fixed,  and  who  is  to  receive  a 
larger  sum  if  the  business  makes  it,  cannot,  after  being  wrong- 
fully discharged,  recover  more  than  the  former  sum  if  the  em- 
ployer was  not  bound  to  operate  the  factory  to  any  given  capacity 
or  to  supply  materials  or  labor  for  manufacturing  any  stated 

98  Pierce  v.  East  Tennessee  C.  I.  wards  v.  Plains  Light  &  Water  Co., 

&  R.  Co.,  173  U.  S.  1,  16,  43  L.  ed.  49  Mont.  535,  citing  the  text. 

591,  597,  approving  Eastern  Tennes-  99  Seymour  v.   Oelrichs,   156   Cal. 

see,  etc.  R.  v.  Staub,  7  Lea  397,  a  782;  Kentucky  S.  Mfg.  Co.  v.  Carra- 

similar   case.      To   the   same  effect,  way,    136    Ky.    581;    Lee    v.    Dow, 

Brighton  v.  Lake  Shore,  etc.  R.  Co.,  supra;   Davis  v.   Dodge,    126   App. 

103     Mich.     420,     112    Mich.     217;  Div.   (N.  Y.)  469;  Brighton  v.  Lake 

Stearns   v.    Same,    112    Mich.    651;  Shore,  etc.  R.  Co.,  sufira. 

Rhoades  v.  Chesapeake  &  0.  R.  Co.,  i  Stearns  v.  Lake  Shore,  etc.  R. 

49  W.  Va.   494,  55  L.R.A.  170,  87  Co.,  supra;  Miller  v.  Sealy  Oil  Mill 

Am.  St.  826 ;  American  C.  D.  Co.  v.  &  Mfg.  Co.,  —  Tex.  Civ.  App.  — ,  166 

Boyd,    148    Fed.    258;    Simpson    v.  S.  W.  1182.    See  §  693. 

Ball,  145  Mo.  App.  268 ;  Lee  v.  Dow,  2  Carpenter  v.  Carpenter,  66  Hun 

71  N.  H.  326;   Lake  Erie  &  W.  R.  177,  citing  Schell  v.  Plumb,  55  N. 

Co.  V.   Tierney,  29   Ohio   C.   C.  83;  Y.  592. 

Woods   V.    Shumard,    114   La.   451;  ^Hartsell  T.  Masterson,  132  Ala. 

Curtis  V.  Lehman,  115  La.  40;  Ed-  276. 
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quantity  of  product.*  Wliere  the  suit  is  for  the  breach  of  a 
contract  to  give  the  plaintiff  and  his  wife  a  farm  and  money 
enough  to  buy  another  of  equal  value  in  consideration  of  their 
caring  for  the  defendant  so  long  as  he  should  live  the  difficulty 
of  estimating  the  damages  is  not  cause  for  denying  a  recovery. 
The  probable  duration  of  the  defendant's  life  may  be  shown 
by  standard  tables.*  It  cannot  be  assumed  in  an  action  against 
a  corporation  that  its  charter  will  be  renewed ;  hence  the  assess- 
ment of  damages  will  not  extend  beyond  the  time  of  its  expira- 
tion.' The  uncertainty  involved  in  a  contract  to  pay  for  a 
season's  services  on  the  basis  of  the  fish  caught  is  removed  by 
evidence  showing  the  actual  catch  made  during  the  season  by 
the  vessel  on  which  the  plaintiff  was  to  serve.''  It  is  imma- 
terial to  what  extent  the  catch  was  made  after  his  discharge.' 

§  693.  Same  Subject;  duty  to  mitigate  damages;  presumption 
of  subsequent  employment.  Where  the  action  is  not  tried  until, 
the  period  of  the  stipulated  service  has  expired,  or  where  it  is 
brought  before  that  time  in  jurisdictions  which  permit  the 
recovery  of  full  damages  for  the  term  of  service,  the  plaintiff 
will  be  entitled  to  recover  the  agreed  wages  or  salary  for  the 
whole  time,  but  reduced  by  the  amount  which  he  has  or  might 
have  earned  by  engaging  to  any  other  party  during  the  time 
of  the  breach.'    This  is  not  the  rule,  however,  where  a  school 

*  Smith  V.  Sniith,  116  App.  Div.  Byrne  v.  Independent  School  Dist., 

(N.  y.)   165;  Kelly  V.  Carthage  W.  139      Iowa     618;      Bridgeford     v. 

Co.,  62  Ohio  St.  598.  Meagher,  144  Ky.  479;  Nortonville 

BBanta  v.   Banta,   84   App.   Div.  C.  Co.  v.   Sisk,  145  Ky.  55;   May- 

(N.  Y.)   138;  §  455.  nard    v.    Royal    Worcester    C.    Co., 

«  Newhall  v.  Journal  P.  Co.,  105  200  Mass.  1 ;  Ransom  v.  Boston,  192 

Minn.  44,  20  L.R.A.(N.S.)  899.  Mass.  299;  Busell  T.  Co.  v.  Coburn, 

TFee  v.   Orient  F.    Co.,   36   Fed.  188    Mass.    254,    69    L.R.A.    821; 

509.  Cooper  v.   Stronge,  111  Minn.   177, 

8  Dennis    v.    Maxfield,    10    Allen  27   L.R.A.  (N.S.)    1011;    Bradner   v. 

138;    Clancey  v.  Robertson,  2  Mill  Rockdale  P.  Co.,  115  Mo.  App.  102; 

404     (recovery    measured    by    sup-  School  Dist.  v.  McDonald,  68  Neb. 

posed  value  of  matured  crop).  610;    Lee   v.   Dow,   71   N.   H.   326; 

8Fitzpatrick  Square  B.  G.  Co.  v.  King  v.  Block  A.  Co.    (Misc.),  115 

McLaney,  153  Ala.  586,  127  Am.  St.  N.  Y.  Supp.  243;    Schleiff  v.  Berg- 

71;    Doherty   v.    Schipper,    250    111.  las    (Misc.),  110  N.  Y.   Supp.  265; 

128,   34  L.R.A.(N.S.)    557;   Morgan  Murray  v.  O'Donoliue,  109  App.  Div. 

V.    McCaslin,    114    111.    App.    427;  (N.    Y.)    696;    Shaul   v.   Board    of 
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teacher  has  been  wrongfully  discharged  and  such  action  has 
been  reversed  by  competent  authority.  In  that  case  there  is  no 
legal  obstacle  in  the  way  of  his  performance  of  the  contract,  and 
he  must  at  least  offer  to  perform  in  order  to  recover  compensa- 


Education,  108  App.  Div.  (N.  Y.) 
19;  Schreiber  v.  Klingenstein 
(Mise.),  95  N.  Y.  Supp.  549;  Carroll 
T.  Cohen,  —  Del.  — ,  91  Atl.  1001; 
Menihan  Co.  v.  Hopkins,  129  Tenn. 
24;  Schroeder  v.  California  Yukon 
T.  Co.,  95  Fed.  296;  Smith  v.  Lum- 
ber Co.,  142  N.  C.  26,  5  L.R.A. 
(N.S.)  439;  Millert  v.  Augustinian 
College,  36  Pa.  Super.  Ct.  511;  Lat- 
imer V.  York  C.  Mills,  66  S.  C.  135; 
Couturie  v.  Eoenseh  (Tex.  Civ. 
App.),  134  S.  W.  413;  Texas  L.  Ins. 
Co.  V.  Roberts,  55  Tex.  Civ.  App. 
217;  Orange  Rice  M.  Co.  v.  Mc- 
Ilhenny,  33  Tex.  Civ.  App.  592; 
Meza  V.  Pfister  Co.,  54  Wash.  7; 
Georgia,  etc.  R.  Co.  v.  Parsons,  12 
Ga.  App.  180;  Saltzer  v.  Alexan- 
der S.  Co.,  108  III.  App.  210;  Balti- 
more B.  B.  Club  &  E.  Co.  V.  Pickett, 
78  Md.  375,  389,  44  Am.  St.  304,  22 
L.R.A.  690;  Winkler  v.  Racine  W. 
&  C.  Co.,  99  Wis.  184;  O'Neill  v. 
Traynor,  24  N.  Y.  Misc.  686 ;  Hollo- 
way  V.  Talbot,  70  Ala.  389 ;  Everson 
V.  Powers,  89  N.  Y.  527,  42  Am.  Rep. 
319 ;  Hartsell  v.  Masterson,  132  Ala. 
275;  McCormick  H.  M.  Co.  v.  Cord- 
siemon,  101  111.  App.  140;  Bartlett 
V.  Hawaiian  C.  Mfg.  Co.,  13  Hawaii 
311,  citing  the  text;  Barker  v. 
Knickerbocker  L.  Ins.  Co.,  24  Wis. 
630;  Prentiss  v.  Ledyard,  28  id.  131; 
Congregation  v.  Peres,  2  Cold.  620; 
Decker  v.  Hassel,  26  How.  Pr.  528; 
Blun  V.  Holitzer,  53  Ga.  82 ;  Fereira 
V.  Sayres,  5  W.  &  S.  210,  40  Am. 
Dec.  496 ;  Algeo  v.  Algeo,  10  S.  &  R. 
235;  McDaniel  v.  Parks,  19  Ark. 
671;  Whitaker  v.  Sandifer,  1  Duv. 
261;  Colburn  v.  Woodworth,  31 
Barb.  381;  Shannon  v.  Comstock,  21 


Wend.  457;  Byrd  v.  Byrd,  4  Mc- 
Cord  141;  Squire  v.  Wright,  1  Mo. 
App.  172;  Sprague  v.  Morgan,  7  Ala. 
952;  Davis  v.  Ayres,  9  id.  292;  Fow- 
ler v.  Armour,  24  id.  194;  Martin 
V.  Everett,  11  id.  375;  Ramey  v. 
Holcombe,  21  id.  567;  Bromley  v. 
School  Dist.,  47  Vt.  381;  Howard 
V.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285;*  Hendrickson  v.  Anderson,  5 
Jones  246;  Williams  v.  Anderson,  9 
Minn.  50;  Horn  v., Western  L.  Ass'n, 
22  id.  233;  Walworth  v.  Pool,  9 
Ark.  394;  Utter  v.  Chapman,  38 
Cal.  659;  JaflFray  v.  King,  34  Md. 
217;  Cumberland,  etc.  R.  Co.  v. 
Slack,  45  id.  161;  Costigan  v.  Mo- 
hawk, etc.  R.  Co.,  2  Denio  609.  See 
§  692. 

In  Yerrington  v.  Greene,  7  R.  I. 
589,  84  Am.  Dec.  586,  it  was  held 
that  the  death  of  the  employer,  who 
had  retained  a  clerk  and  salesman 
in  his  business  for  three  years,  oc- 
curring before  the  expiration  of  that 
term,  excused  the  further  perform- 
ance of  the  contract,  and  that  no  ac- 
tion could  be  maintained  against  the 
administrators  of  the  employer  for 
their  refusal  longer  to  employ  such 
clerk.  Lacy  v.  Getman,  119  N.  Y. 
109,  6  L.R.A.  728,  16  Am.  St.  806. 

If  the  employer's  rules  provide 
for  an  indemnity  for  a  dismissed 
employee  he  may -recover  it  without 
specially  pleading  it.  Schott  v. 
La  Compagnie  Generale  Trans-At- 
lantique,   52   Misc.    (N.   Y.)    236. 

Earnings  after  the  expiration  of 
the  period  contracted  for  are  im- 
material. Hughes  V.  School  Dist., 
66  S.  C.  259. 
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tion  subsequent  to  the  reversal.^'  Neither  does  the  rule  apply 
to  a  professional  man  if  the  services  he  was  required  to  render 
did  not  purport  to  occupy  all  his  time,  but  were  of  a  character 
consistent  with  the  pursuit  of  his  profession  and  were  expected 
to  be  discharged  concurrently  therewith.  In  such  a  case  the 
recovery  is  measured  by  the  contract  price.^^  "Where  a  public 
officer  or  policeman  entitled  to  a  fixed  salary  is  unlawfully  re- 
moved and  prevented,  through  no  fault  of  his  own,  from  per- 
forming the  duties  of  his  office  he  is  entitled  to  recover  the 
salary,  and  the  amount  earned  by  him  in  other  employment 
during  his  unlawful  removal  should  not  be  deducted  from  the 
unpaid  salary,  even  if  the  whole  salary  has  been  paid  to  an- 
other who  filled  the  supposed  vacancy."  **  In  some  cases  the 
right  to  recover  the  full  salary,  regardless  of  mitigations,  is 
dependent  upon  its  non-payment  to  another.  ^^  The  plaintiif 
need  not  seek  other  employment  while  reasonably  waiting  to 
be  called  into  the  service  of  the  defendant ;  '*  nor  is  he  bound  to 
re-engage  with  his  employer  on  a  different  basis  of  compensation 
than  that  stipulated  for,^*  if  he  is  under  any  duty  to  re-enter 

10  Park  V.  Independent  School  this  would  have  diminished  his  dam- 
Dist.,  65  Iowa  209.  ages,  if  it  would  not  have  prevented 

11  Galveston  County  v.  Ducie,  91  any  from  accruing,  and  that  it  is 
Tex.  665.  the  duty  of  an  employee,  if  he  be 

12  Evtrill  V.  Swan,  20  Utah  56,  discharged,  to  mitigate  the  damages 
citing  Fitzsimmons  v.  Brooklyn,  102  by  earning  what  he  can  during  the 
N.  Y.  530;  Andrews  v.  Portland,  79  term  of  the  employment.  Had  he 
Me.  484;  Mechem  on  Pub.  Officers,  agreed  to  the  change  he  would  have 
sees.  865,  872;  Throop  on  Pub.  Offi-  had  no  right  of  action  at  all, 
cers,  sec.  443;  People  v.  Miller,  24  whether  he  was  damaged  or  not. 
Mich.  458,  9  Am.  Rep.  131;  United  T^e  law  will  not  put  him  between 
States  V.  Addison,  6  Wall  291,  18  two  horns  of  a  dilemma  by  saying 
L.  ed.  919 ;  Kendall  v.  Raybould,  13  to  him  "if  you  agree  ta  accept  com- 
Utah  226.  Contra,  Leadville  v.  missions  in  lieu  of  a  salary,  you  will 
Bishop,  14  Colo.  App.  517.  have  no  right  of  action  because  there 

1*  Bullis  V.  Chicago,  235  111.  472,  will  be  a  mutual  alteration  of  the 

citing  local  cases.  original  contract.     If  you  decline  to' 

1*  Mathews   v.   Wallace,   104   Mo.  agree  to  the  proposed  change  it  can 

App.  96.  be    urged    against    you    that    you 

IS  It  was  said :    It  was  contended  might  have  earned  as  much   under 

that   if   the   plaintiff   had   accepted  your  contract,  or  at  least  something. 

employment    on    a    commission    he  In  the  one  event  you  cannot  recover 

would  have  made  earnings,  and  that  at  all.     In  the  other  your  recovery 
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his  service. ^^  The  usual  damages  are  recoverable  by  a  school 
teacher  notwithstanding  he  made  an  unsuccessful  effort  to  start 
a  private  school."  There  are,  however,  but  few  exceptions  to 
the  rule  which  requires  that  where  there  has  been  a  wrongful 
discharge  of  an  employee  it  is  his  duty  to  be  reasonably  diligent 
in  the  endeavor  to  find  other  employment  during  the  time  for 
which  he  claims  damages  from  the  defendant.  This  is  required 
because  the  law  discourages  idleness,  and  on  the  principle  that 
it  is  the  duty  of  the  injured  party  to  reasonably  exert  himself 
to  prevent  or  diminish  damages  arising  from  the  acts  of  the 
wrong-doer.^'  But,  it  has  been  said,  the  same  reasoning  does 
not  apply  to  a  rescission  before  the  time  fixed  for  the  service  to 


must  be  diminished  by  what  you 
might  have  made  on  a  eommission." 
This  would  be  equivalent  to  saying 
to  the  plaintiff  that  he  must  give 
up  his  right  of  action  entirely  in 
order  to  prevent  damages  accruing 
from  the  breach  of  the  contract.  The 
law  does  not  impose  such  a  condi- 
tion upon  a,  contracting  party  who 
insists  upon  his  contract.  He  is  not 
required  to  yield  the  whole  in  order 
to  diminish  the  damages  in  part. 
Americus  G.  Co.  v.  Roney,  129  Ga. 
40.  See  also  Miller  v.  Scaly  Oil  Mill 
&  Mfg.  Co.,  —  Tex.  Civ.  App.  — , 
166  S.  W.  1182. 

16  Curtis  V.  Lehman,  115  La.  40, 
holding  that  the  servant  is  under 
no  duty  to  return  to  the  employ- 
ment from  which  he  was  discharged. 

IT  Worthington  v.  Oak  &  H.  Park 
I.  Co.,  100  Iowa  39,  citing  this  sec- 
tion. 

18  Alaska  P.  &  L.  Co.  v.  Chase, 
128  Ped.  886,  64  C.  C.  A.  1;  Peter- 
son V.  Drew,  2  Alaska  560;  Gilles- 
pie v.  Ashford,  125  Iowa  729;  Ran- 
som V.  Boston,  196  Mass.  248; 
Kramer  v.  Wolf  C.  S.  Co.,  99  Tex. 
597;  Van  Winkle  v.  Satterfield,  58 
Ark.  617,  23  L.R.A.  853;  Fish  v. 
Glass,   54   111.   App.   655;    Lewis  v. 


Scott,  14  Ky.  L.  Rep.  713  (Ky. 
Super.  Ct.)  ;  McMullan  v.  Dickinson 
Co.,  63  Minn.  405,  27  L.RA.  409; 
Allen  V.  Maronne,  93'  Tenn.  161; 
Kennedy  v.  South  Shore  L.  Co.,  102 
Wis.  284;  The  Abbie  M.  Deering, 
105  Ped.  400;  Ruland  v.  Waukesha 
W.  Co.,  52  App.  Div.  (N.  Y.)  280; 
Troy  P.  Co.  v.  Logan,  96  Ala.  619; 
Miller  v.  Mariners'  Church,  7  Me. 
51,  20  Am.  Dec.  341 ;  Jones  v.  Jones, 
4  Md.  609;  Chamber lin  v.  Morgan, 
68  Pa.  168;  Sutherland  v.  Wyer,  67 
Me.  64;  Howard  v.  Daly,  61  N.  Y. 
362,  19  Am.  Rep.  285;  Benziger  v. 
killer,  50*Ala.  206;  Baker  v.  Knick- 
erbocker L.  Ins.  Co.,  24  Wis.  630; 
Shannon  v.  Comstoek,  21  Wend. 
457 ;  Hecksher  v.  McCrea,  24  -  id. 
300;  Walworth  v.  Pool,  9  Ark.  394; 
Polk  V.  Daly,  14  Abb.  (N.S.)  156; 
§  88. 

It  is  for  the  jury  to  say  whether 
eighteen  days  is  an  unreasonable 
time  for  an  employee  to  spend  in 
trying  to  adjust  his  rights  against 
his  employer  so  that  he  might  be 
charged  with  the  amount  he  could 
have  earned  in  that  time.  Chis- 
holm  V.  Preferred  Bankers'  L.  Assur. 
Co.,  112  Mich.  50. 

The   fact   that   the   compensation 


§  693] 


CONTRACTS    AND    SEEVICES. 


2559 


commence  as  to  a  discharge  from  the  service.  In  the  latter 
case  the  servant  is  presumed  to  be  out  of  employment  and  it 
is  clearly  his  duty  to  accept  other  similar  employment;  but  in 
the  former  case  he  is  not  presumed  to  be  out  of  employment, 
and  cannot,*  therefore,  in  reason,  be  required  to  seek  other  em- 
ployment to  cover  the  future  period.  If,  hovrever,  as  in  the 
case  of  teachers,  they  are  taking  their  vacation  for  rest  and 
recreation  they  cannot  legally  be  called  upon  to  abandon  it  and 
seek  employment  for  the  coming  year.^^  The  servant  is  bound 
only  to  use  reasonable  drligence  in  earning  money  elsewhere, 
and  is  not  to  be  charged  with  that  earned  if  he  could  not  collect 
it ;  nor  is  he  bound  to  continue  in  an  employment  of  which  the 
reward  was  precarious.^"  Expenses  reasonably  incurred  in  ob- 
taining employment  should  be  included  in  the  damages.^^    But 


obtainable  elsewhere  Is  less  than 
that  paid  before  the  discharge  does 
not  affect  the  duty  to  accept  it  if 
the  reputation  of  the  employee  will 
not  be  affected  so  as  to  lessen  fu- 
ture earnings.  Stevens  v.  Chicago 
F.  Co.,  178  111.  App.  455. 

iSFarrell  v.  School  Dist.,  98 
Mich.  43. 

20Bassett  v.  French,  10  Misc. 
(N.  Y.)   672. 

Other  than  financial  considera- ' 
tions  may  be  regarded  by  a  parent 
whose  child  has  been  dismissed  from 
employment;  the  material  and 
moral  interest  of  the  child  may  be 
considered.  Strauss  v.  Meertief,  64 
Ala.  299,  38  Am.  Rep.  8. 

21  Pennsylvania  Co.  v.  Dolan,  6 
Ind.  App.  109,  51  Am.  St.  289;  Van 
Winkle  v.  Satterfleld,  58  Ark.  617, 
623,  23  L.E.A.  853,  §  88. 

In  Development  Co.  v.  King,  170 
Fed.  923,  96  C.  C.  A.  139,  in  order 
to  obtain  what  was  supposed  to  be 
permanent  employment  the  plaintiff 
invested  money  in  stock  which  be- 
came worthless.  The  court  said: 
We  think  the  purcliase  of  the  stock 
and  the  employment  &s  vice  presi- 


dent inust  be  considered  as  a  single 
transaction,  the  payment  of  the  sal- 
ary being  conditioned  upon  an  ac- 
quisition of  an  interest  in  the  com- 
pany. In  legal  effect  it  was  as  if  he 
had  loaned  the  company  $5,000  on 
condition  that  he  should  be  perma- 
nently employed  at  a  yearly  salary 
of  $4,000.  The  purchase  of  the  stock 
was  an  expense  incident  to  obtain- 
ing the  employment. 

A  father  who  has  emancipated  a 
minor  son  and  made  a  contract  for 
his  services  during  minority,  the 
earnings  under  which  were  payable 
to  the  son,  may  recover  the  reason- 
able expenses  of  obtaining  new  em- 
ployment for  his  son  after  his 
wrongful  discharge.  Dickinson  v. 
Talmage,  138  Mass.  249. 

An  agent  who  is  entitled  to  his 
expenses  may  recover  the  sum  paid 
in  legal  tender  notes  as  a  premium 
for  specie  to  be  used  in  meeting  his 
expenses.  He  may  not  recover  the 
expenses  of  returning  to  his  home 
as  a  separate  item  of  damage;  but 
if  he  were  obliged  to  go  there  or  else- 
where to  find  employment  the  ex- ' 
pense  of  doing  so  should  be  consid- 
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where  the  plaintiff,  after  his  discharge,  was  unable  to  find 
similar  employment  at  the  place  where  he  was  discharged  and 
removed  his  family  to  another  place,  the  defendant  was  not 
liable  for  the  expense  thereof,  "for,  while  the  defendant  was 
entitled  to  be  credited  by  the  plaintiff's  net  earning!,  yet  it  may 
fairly  claim  that  its  proper  credit  shall  not  be  diminished  by 
any  sum  which  he  shall  expend  for  his  own  purposes  or  for  the 
convenience  of  his  family."  "^  The  use  of  reasonable  diligence 
to  find  other  like  employment  releases  an  employee  from  any 
duty  to  remain  where  his  work  for  the  defendant  was  to  be  per- 
formed.^' 

The  difference  between  the  value  of  the  broken  contract  and  a 
second  made  with  another  employer  does  not  necessarily  meas- 
ure the  liability  under  the  former.  The  jury  should  consider 
the  character  of  the  contracts,  the  situation  and  condition  of 
all  the  parties,  the  probability  or  improbability  of  the  employee 
being  able  to  carry  out  his  first  undertaking,  the  vicissitudes 
and  uncertainties  attending  life,  and  the  likelihood  of  pro- 
motion before  the  end  of  the  broken  contract.  Where  the  case 
is  tried  before  the  wages  under  the  contract  are  due  the  value 
of  present  payment  should  also  be  regarded.^* 

The  great  weight  of  authority  is  to  the  effect  that  the  oppor- 
tunity to  be  employed  by  another  will  not  be  presumed,  but 
must  be  affirmatively  shown  by  the  defendant.  While  the  rule 
here  is  the  same,  as  in  other  cases,  that  compensation  is  limited 
to  the  actual  injury,  and  this  is  deemed  to  be  only  the  difference 
between  the  wages  stipulated  to  be  paid  by  the  defendant  and 
the  amount  the  plaintiff  by  diligence  can  obtain  for  like  service 
elsewhere,  yet  the  burden  is  on  the  defendant  to  show  the  latter 
amount;  otherwise  the  damages  will  be  measured  by  the  salary 
or  wages  agreed  to  be  paid,^  nor  will  an  offer  of  employment  by 

ered.    Tufts  v.  Plymouth  G.  M.  Co.,  83  Gillespie  V.  Ashford,  125  Iqwa 

14  Allen  407.  729. 

A  seaman  may  recover  the  expense  z*  Kelly  P.   Co.   v.  London    ( Tex. 

necessary    to    return    to    his    home  Civ.  App.),  125  S.  W.  974.     See  § 

port.     Schroeder  v.   California  Yu-  124  as  to  the  last  proposition. 

Icon  T.  Co.,  95  Fed.  296.  25  Grant  v.   New  Departure  Mfg. 

22  Tickler  v.  Andrae  Mfg.  Co.,  95  Co.,  85  Conn.  421 ;    Coates  v.  Alle- 

Wis.  352.  gheny  S.  Co.,  234  Pa.  199   (the  de- 
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the  defendant  at  a  lower  salary  avail  him  to  reduce  the  award. 
In  actions  upon  the  quamtum  meruit  recovery  may  be  had  of  a 


fense  is  by  way  of  mitigation)  ;  Mc- 
Grath  v.  Marchant,  117  Md.  472; 
Miller  V.  Sealy  Oil  Mill  &  JIfg.  Co., 
—  Tex.  Civ.  App.  — ,  166  S.  W. 
1182;  Simpson  v.  Ball,  145  Mo. 
App.  268;  Pacific  Exp.  Co.  v.  Wal- 
ters, 42  Tex.  Civ.  App.  355;  Pea- 
cock V.  Coltrane,  44  Tex.  Civ.  App. 
530;  King  v.  Steiren,  44  Pa.  99,  84 
Am.  Dec.  419 ;  Wirth  v.  Calhoun,  64 
Neb.  316;  Georgia,  etc.  R.  Co.  v. 
Parsons,  12  Ga.  App.  180 ;  Hudson 
V.  Yeomen  of  America,  176  111.  App. 
445;  American  C.  D.  Co.  v.  Boyd, 
148  Fed.  258;  Hancock  v.  Board  of 
Education,  140  Cal.  554;  Phillips 
L.  Co.  V.  Smith,  7  Ga.  App.  222 
Realty  Co.  v.  Ellis,  4  Ga.  App.  402 
Wood  V.  Ravenscroft,  135  Iowa  346 
Beissel  v.  Vermillion  Farmers'  E. 
Co.,  102  Minn.  229,  12  L.R.A.(N.S.) 
403;  Tenzer  v.  Gilmore,  114  Mo. 
App.  210;  Steadley  v.  Stuckey,  113 
Mo.  App.  582;  School  Dist.  v.  Mc- 
Donald, 68  Neh.  610;  Milage  v. 
Woodward,  186^.  Y.  252;  Smith  v. 
Lumber  Co.,  142  N.  C.  26;  Lake 
Shore  &  W.  R.  Co.  v.  Tierney,  8  Ohio 
C.  C.  (N.S.)  521,  affirmed  by  su- 
preme court  without  opinion;  Quick 
V.  Swing,  53  Ore.  149;  Latimer  v. 
York  C.  Mills,  66  S.  C.  135;  Graf  v. 
Laev,  120  Wis.  177;  Addis  v.  Gram- 
ophone Co.  (1909),  App.  Cas.  488; 
Aldaz  V.  Gay,  7  Phillip.  Isl.  268; 
Van  Winkle  v.  Satterfield,  58  Ark. 
617 ;  Kelley  v.  Louisville  &  N.  R.  Co., 
49  111.  App.  304;  Fish  v.  Glass,  54 
id.  655;  Hamilton  v.  Love,  152  Ind. 
641,  71  Am.  St.  384;  Pennsylvania 
Co.  V.  Dolan,  6  Ind.  App.  109,  51 
Am.  St.  289 ;  Farrell  v.  School  Dist., 
98  Mich.  43;  Allen  v.  Whitlark,  99 
Mich.  492;  Chisholm  v.  Preferred 
Bankers'  L.  Assur.  Co.,  112  Mich. 
50;   Boland  v.  Glendale  Q.  Co.,  127 


Mo.  520;  Bassett  v.  French,  10  N. 
Y.  Misc.  672;  Heyer  v.  Cunningham 
P.  Co.,  6  Pa.  Super.  Ct.  504;  Wink- 
ler V.  Racine  W.  &  C.  Co.,  99  Wis. 
184;  Mathesius  v.  Brooklyn  Heights 
R.  Co.,  96  Fed.  792;  Rosenberger  v. 
Pacific  Coast  R.  Co.,  Ill  Cal.  313, 
citing  the  text;  Pinet  v.  Montague, 
103  Mich.  516;  Dearing  v.  Pear- 
son, 8  N.  Y.  Misc.  269,  276,  citing 
the  text;  Babcock  v.  Appleton  Mfg. 
Co.,  93  Wis.  124;  Dunn  v.  Daly,  78 
Cal.  640;  Brown  v.  Board  of  Edu- 
cation, 29  111.  App.  572;  School  Di- 
rectors V.  Kimmel,  31  id.  537 ;  Miller 
V.  Boot  &  S.  Co.,  26  Mo.  App.  57; 
Koenigkraemer  v.  Missouri  G.  Co., 
24  id.  124;  Saxonia  M.  &  R.  Co.  v. 
Cook,  7  Colo.  569;  Strauss  v.  Meer- 
tief,  64  Ala.  299,  38  Am.  Rep.  8; 
Ansley  v.  Jordan,  61  Ga.  482;  Rob- 
erts V.  Crowley,  81  id.  429;  Hinch- 
lifife  V.  Koontz,  121  Ind.  422;  Lar- 
kin  v.  Hecksher,  51  N.  J.  L.  133,  3 
L.R.A.  137;  Fee  v.  Orient  F.  Co.,  36 
Fed.  509;  Costigan  v.  Mohawk,  etc. 
R.  Co.,  2  Denio  609;  Howard  v. 
Daly,  61  N.  Y.  362,  19  Am.  Rep.  285 ; 
Gillis  V.  Space,  63  Barb.  177;  King 
v.  Sturer,  44-  Pa.  99,  84  Am.  Dec. 
419;  Griffin  v.  Brooklyn  B.  Club, 
68  App.  Div.  (N.  Y.)  566;  Chamber- 
lain V.  Morgan,  68  Pa.  168.  See 
Gazette  P.  Co.  v.  Morss,  60  Ind.  153 ; 
Williams  v.  Chicago  C.  Co.,  60  HI. 
149.  "       - 

In  some  states  the  plaintiff  must 
show  his  diligence  to  get  other  em- 
ployment and  what  he  has  been  able 
to  realize.  Hunt "v.^  Orane,  33  Miss. 
669,  69  Am.  Dec.  381 ;  Fowler  v. 
Waller,  25  Tex.  695;  McDaniel  v. 
Parks,  19  Ark.  671;  Huntington  v. 
Ogdensburgh,  etc.  R.  Co.,  33  How. 
Pr.  416.  See  Whitaker  v.  Sandifcr, 
1  Duv.  261;  Willoughby  v.  Thomas, 
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sum  not  exceeding  the  stipulated  price. ^'  On  its  being  shown 
by  the  defendant  that  the  plaintiff  has  declined  employment 
because  he  could  not  succeed  in  getting  what  he  wanted  and 
that  he  made  no  effort  to  secure  work  of  the  kind  in  which  he 
had  been  engaged,  he  is  not  bound  to  show  the  precise  amount 
the  plaintiff  could  have  earned;  the  latter  was  bound  to  give 
evidence  limiting  the  result  of  his  failure  to  do  his  duty. 
Under  such  a  state  of  facts  there  can  be  a  recovery  of  only 
nominal  damages;  ^  but  such  evidence  does  not  entirely  defeat 
the  action.^'  The  right  to  the  emoluments  of  a  public  office  fol- 
low the  right  to  hold  it  though  possession  is  not  t^en  because 
of  the  mistake  of  other  public  officers.^'  The  right  to  the  fees 
received  is  co-extensive  with  the  officer's  title;  but  if  the  office 
has  been  filled  by  a  person  who  received  the  certificate  of  elec- 
tion the  expense  of  earning  them  will  be  deducted  on  its  having 
been  judicially  determined  that  he  was  not  elected.'"    An  officer 


24  Gratt.  521;  Busell  T.  Co.  v.  Co- 
burn,  188  Mass.  254,  69  L.E.A.  821; 
Gottlieb  V.  Coutant,  70"  Misc.  (N. 
Y.)  250;  Maynard  v.  Royal  Wor- 
cester C.  Co.,  200  Mass.  1  (seem- 
ingly favoring  the  general  rule) . 

In  Kentucky  the  wrongful  dis- 
missal of  a  servant  does  not  raise  a 
presumption  of  damage;  hence  he 
must  allege  that  it  will  result  in 
his  being  unemployed  during  the  un- 
expired term  of  his  engagement, 
otherwise  only  nominal  damages  can 
be  recovered.  Lewis  v.  Scott,  14  Ky. 
L.  Rep.  713  (Ky.  Super.  Ct.). 
Bridgeford  v.  Meagher,  144  Ky.  479. 

The  general  rule  as  to  the  burden 
of  proof  does  not  govern  where  the 
plaintiff  admits  that  he  abandoned 
other  employment  for  an  insufficient 
reason  and  that  it  was  more  profit- 
able than  that  from  which  he  had 
been  discharged.  Foringer  v.  New 
Kensington  S.  Co.,  223  Pa.  425. 

In  the  absence  of  clear  evidence 
as  to  the  ability  of  the  plaintiff  to 
secure  other  employment  if  he  was 


engaged  part  of  the  time  after  he 
was  discharged  in  preliminary  prep- 
arations for  doing  business  on  his 
own  account,  the  trial  judge  may  be 
satisfied  by  inferences  that  other 
employment  might  have  been  ob- 
tained and  the  amount  which  could 
have  been  earned.  Maynard  v. 
Eoyal  Worcester  C.  Co.,  200  Mass.  1. 

In  Mississippi  it  has  been  held 
that  if  employment  is  obtained  it  is 
presumed  the  employee  got  the  best 
wages  he  could,  because  the  strong 
inducement  of  self-interest  would 
impel  him  to  do  so,  and  it  would  be 
most  unreasonable  to  assume  he  did 
not.     Hunt  v.  Crane,  supra. 

26  Peacock  v.  Coltrane,  44  Tex. 
Civ.  App.  530. 

27Ruland  V.  Waukesha  W.  Co., 
52  App.  Div.  (N.  y.)  280. 

88  Troy  F.  Co.  v.  Logan,  96  Ala. 
619. 

29  Rule  V.  Tait,  38  Kan.  765. 

SOMayfield  v.  Moore,  53  111.  428, 
6  Am.  Rep.  52. 
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illegally  removed  may  recover  the  damages  proximately  result- 
ing, and  the  loss  of  salary  during  the  period  since  he  instituted 
proceedings,  while  not  decisive,  may  be  considered  in  fixing  the 
compensation.*^  But  under  a  statute  giving  such  officer  the 
right  to  the  emoluments  of  his  ofRce  during  the  period  of  his 
exclusion  therefrom,  the  damages  are  merely  nominal.^^ 

The  plaintiff  is  not  required  to  diminish  the  damages  meas- 
ured by  the  agreed  wages  by  engaging  in  a  different  em- 
ployment ;  *'  nor  at  a  different  place ;  '*  nor  under  a  contract 
covering  a  longer  period  than  that  breached  by  the  defendant.'* 
If,  however,  compensation  is  received  for  services  rendered  in  a 
dissimilar  employment  the  damages  are  lessened  correspond- 


81  Hill  V.  Mayor,  193  Mass.  569 
(«m6  nom.  Hill  v.  Fitzgerald),  cit- 
ing Johnson  t.  Walker,  155  Mass. 
253 ;  People  v.  Supervisors,  28  N.  Y 
112;  People  V.  Musical  P.  Union, 
118  N.  Y.  181;  Marion  B.  Soc.  v. 
Commonwealtli,  31  Pa.  82;  Hibernia 
F.  E.  Co.  V.  Same,  93  Pa.  264; 
People  V.  Morton,  24  App.  Div.  (N. 
Y.)    563. 

32  Hill  V.  Mayor,  supra;  Ransom 
V.  City  of  Boston,  193  Mass.  537. 

33  Inland  Steel  Co.  v.  Harris,  49 
Jnd.  App.  157 ;  Cooper  v.  Stronge, 
111  Minn.  177,  27  L.R.A.(N.S.) 
1011;  Barney  v.  Spangler,  131  Mo. 
App.  58;  Hussey  v.  Holloway,  217 
Mass.  100;  Briscoe  v.  Litt,  19  Misc. 
(N.  Y.)  5;  McKinley  v.  Goodman,  67 
111.  App.  374  (not  required  to  seek 
employment  in  occupations  different 
in  their  general  nature  and  char- 
acter) ;  Strauss  v.  Meertief,  64  Ala. 
299,  38  Am.  Rep.  8;  Holloway  v. 
Talbot,  70  Ala.  389;  Fuehs  v.  Koer- 
ner,  107  N.  Y.  529.  But  see  Perry 
V.  Simpson  W.  Co.,  37  Oonn.  520. 

A  teacher  who  has  been  employed 
to  teach  in  a  graded  school  is  not 
bound  to  seek  or  accept  service  in  an 
ordinary  district  school.     Farrell  v. 


School  Dist.,  98  Mich.  43;  Byrne  v. 
Independent  School  Dist.,  infra. 

The  defendant  must  show  that  a 
teacher  might  have  accepted  a  posi- 
tion in  a  higher  grade  in  the  school 
without  modifying  the  original  con- 
tract. "If  plaintiff  had  accepted  the 
offer  as  alleged  to  have  been  made 
and  found  herself  incompetent  for 
the  new  work  she  would  have  been 
liable  to  discharge  under  the  new 
agreement,  and  her  rights  under  the 
other  would  have  been  lost. "  Jack- 
son V.  Independent  School  Dist.,  110 
Iowa  313. 

84  Byrne  v.  Independent  School 
Dist,  139  Iowa  618;  Evesson  v. 
Ziegfeld,  22  Pa.  Super.  Ct.  79;  Cos- 
tigan  T.  Mohawk,  etc.  R.  Co.,  2 
Denio  609. 

In  an  action  against  a  labor  or- 
ganization for  maliciously  procurin'? 
the  discharge  of  an  employee  he  is 
not  bound  to  show,  in  order  to  re- 
cover for  time  lost,  that  he  sought 
employment  in  other  localities  than 
that  in  which  he  had  been  employed. 
Connell  v.  Stalker,  20  Misc.  (N.  Y.) 
423. 

35  Griffin  v.  Brooklyn  B.  Club,  68 
App.  Div.    (N.  Y.)    566. 
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ingly.'^  The  employee  is  not  tound  to  accept  service  of  the 
employer  who  has  wrongfully  discharged  him  at  less  wages  than 
the  original  contract  stipulated  for,  if  to  do  so  would  be  a  modi- 
fication of  that  contract  and  a  waiver  of  the  right  to  claim 
under  it."  The  rejection  of  such  an  offer  neither  prejudices 
the  employer's  right  of  action  nor  affects  the  amount  he  may 
recover.''  But  an  offer  to  continue  in  the  same  employment 
under  the  terms  of  the  original  contract,  if  nothing  has  occurred 
to  make  it  degrading  for  the  employee  to  do  so,  or  he  will  not 
suffer  loss  or  injury  thereby,  must  be  accepted ;  if  it  is  refused 
he  cannot  recover  for  such  time  as  he  thereafter  remains  un- 
employed.'* If  the  dismissed  employee  fails  to  secure  other 
employment  and  goes  to  work  for  himself,  it  is  held  in  Mich- 
igan that  the  value  of  his  services  is  not  to  be  deducted  from  his 
claim  against  his  former  employer.*"     A  more  reasonable  doc- 


38  Stevens  v.  Crane,  37  Mo.  App. 
487;  School  Directors  v.  Birch,  93 
111.  App.  499;  Heiferman  v.  Green- 
hut  Cloak  Co.,  83  Misc.  (N.  Y.) 
435.  Contra,  Sheffield  v.  Page,  1 
Sprague,  285  (wages  earned  by 
mate  of  vessel  before  the  mast).  A 
lawful  discharge  of  an  employee 
from  a  new  employment  does  not 
affect  his  right  to  recover  from  an 
employer  who  wrongfully  discharged 
him,  if,  after  the  lawful  discharge, 
he  obtains  other  employment  for 
better  wages  and  a  longer  time. 
Allen  V.  Maronne,  93  Tenn.  161. 

ST  Hussey  v.  HoUoway,  217  Mass. 
100;  Miller  v.  Sealy  Oil  Mill  &  Mfg. 
Co.,  —  Tex.  Civ.  App.  — ,  166  S. 
W.  1182. 

SB  People's  Co-op.  Ass'n  v.  Lloyd, 
77  Ala.  387;  Whitmarsh  v.  Little- 
field,  46  Hun  418;  Trawick  v. 
Peoria,  etc.  St.  R.  Co.,  68  111.  App. 
156;  Chisholm  v.  Preferred  Bank- 
ers' L.  Assur.  Co.,  112  Mich.  50; 
Howard  v.  Vaughan-M.  S.  Co.,  82 
Mo.  App.  405;  Wilson  v.  Kisri,  18 
New  Zeal.  816. 


39  Birdsong  v.  Ellis,  62  Miss.  418 ; 
Saunders  v.  Anderson,  2  Hill  (S. 
C.)  486;  Mitchell  v.  Toale,  25  S. 
C.  238,  60  Am.  Eep.  502;  Bigelow 
V.  American  F.  P.  Mfg.  Co.,  39  Hun 
599;  Beymer  v.  McBride,  37  Iowa 
114;  Squire  v.  Wright,  1  Mo.  App. 
172;  Wilson  v.  Kisri,  18  New  Zeal. 
816,  citing  the  text;  Brace  v.  Cal- 
der,  [1895]  2  Q.  B.  253. 

In  an  action  upon  the  contract  the 
defendant  cannot  prove  an  offer  to 
give  the  plaintiff  other  employment. 
Hecht  V.  Brandus,  4  Misc.  (N  Y.i 
58. 

*"  Harrington  v.  Gies,  45  Mich. 
374. 

In  a  recent  Texas  case  it  was 
held  that  where  an  employee 
wrongfully  discharged  was  ill  for 
a  while,  the  period  of  such  illness 
could  not  be  deducted  from  his 
damage  recoverable  for  breach  of 
the  contract.  Miller  v.  Sealy  Oil 
Mill  &  Mfg.  Co.,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  1182. 
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trine  is  that  the  employer  cannot  lessen  the  damages  due  by 
showing  that  the  employee  has  performed  work  on  his  own 
account  unless  he  pi?oves  that  such  work  was  incompatible  with 
the  service  due  under  the  broken  contract.*^  Where  the  dis- 
charged employee  was  engaged  for  one-half  his  time  only  and 
could  have  earned  the  same  sum  as  was  earned  after  his  dis- 
charge in  the  time  that  was  his  own,  the  employer's  liability 
was  for  the  full  amount  of  the  contract  price. *^  Any  loss  re- 
sulting to  the  employee  from  the  exercise  of  his  right  to  work 
for  others  than  the  employer  is  too  remote  and  speculative.*' 
Where  the  discharged  employee  leased  a  farm  whatever  sum 
would  be  reasonable  wages  for  such  service  as  he  rendered  there- 
on should  be  deducted  from  his  recovery  against  his  employer.** 
The  share  of  the  profits  of  a  business  in  which  an  employee 
engages  may  be  deducted  from  his  recovery ;  *°  but  if  he  is  a 
member  of  a  partnership  engaged  in  conducting  an  independent 
business  in  which  he  has  put  capital  the  fact  that  he  participates 
in  the  management  of  the  business  after  his  discharge  does  not 
lessen  the  liability  of  his  employer  unless  he  shows  that  the 
profits  made  subsequent  to  the  dispharge  were  the  result  of  the 
personal  services  of  such  partner,  in  whole  or  in  part,  and,  in 
the  latter  case,  the  percentage  which  resulted  from  such  serv- 
ices.*^ The  pecuniary  benefits  obtained  by  a  servant  in  engag- 
ing in  business  for  himself  are  measurable  by  the  reasonable 
value  of  his  services  to  himself.  This  does  not  necessarily 
mean  the  money  profits  realized,  nor  what  it  would  have  cost 
to  employ  him  or  one  like  him.  Though  no  profits  were  made 
appreciable  value  may  have  resulted  from  the  efforts  put 
forth.*''    If  the  plaintiff  has  been  constantly  employed  since  his 

*1  Van   Winkle  v.   Satterfield,   58       whole  sum  due  because  of  his  dis- 
Ark.  617,  23  L.E.A.   853;    Gates  v.       charge. 

School    Dist.    57    Ark.    370;    Hunt-  «  Tucker  v.  Horn,  31  Ky.  L.  Eep. 

805. 


ington  V.  Ogdensburgh,  etc.  E..  Co., 
33  How.  Pr.  416. 


«Lee  V.  Hampton,  79  Miss.  321. 
*5  Richardson    v.    Hartmann,     68 
42Mickoll8   V.    College    of    Physi-       jjy„  g.   ^^^^^^^  ^    Ullman,  2  Misc. 
clans  &  S.,  7  Cal.  App.  233;   Jaf-       (jj    y.),  130. 
fray  v.  King,  34  Md.  217.  46  Kyle  v.  Pou,  96  Ga.  166. 

In  Cox  V.  Adams,  1  Nott  &  McC.  47  Kramer  v.  Wolf  C.  S.   Co.,  99 

284,     the     plaintiff     recovered    the      Tex.  597. 
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discharge  in  the  same  occupation  as  before  it  will  be  presumed, 
nothing  appearing  to  the  contrary,  that  his  compensation  was 
not  less  than  the  defendant  was  to  pay.**  If  the  contract  of 
hiring  was  for  a  specified  period  at  a  weekly  compensation  and 
the  weekly  compensation  received  after  discharge  is,  because  of 
increased  services,  in  excess  of  that  the  defendant  was  to  pay 
his  liability  is  mitigated  only  to  the  extent  that  the  earnings  for 
each  week  of  such  period  equaled  his  obligation;  the  plaintiff 
is  entitled  to  the  benefit  of  the  excess  of  the  time  he  devoted  to 
his  later  engagement.*'  The  expense  an  employee  would  have 
incurred  in  discharging  his  contract  with  the  defendant  is 
properly  deducted  from  his  recovery.^'  The  duty  to  make  rea- 
sonable efforts  to  mitigate  the  damages  the  defendant  may  sus- 
tain applies  to  one  who  has  engaged  to  render  personal  services 
and  to  supply  the  services  of  others.^^  In  considering  the  ex- 
tent to  which  the  defendant's  liability  has  been  mitigated  by 
the  earnings  of  the  plaintiff  other  questions  are  said  to  be  in- 
volved, viz. :  Was  the  new  employment  of  the  same  general 
character,  or  was  the  labor  more  severe  or  the  responsibility 
greater  or  less  ?  Was  the  new  business  such  as  required  the  use 
of  capital,  while  that  from  which  he  was  discharged  did  not? 
If  a  young  man  should  enter  into  a  contract  with  a  merchant 
to  act  as  his  clerk  for  a  specified  time  at  a  stated  salary  and 
be  wrongfully  discharged,  and  if  the  only  employment  he 
could  get  would  be  to  work  as  brakeman,  would  it  be  claimed 
that  because  he  received  as  much  wages  as  brakeman  as  he  was 
to  receive  as  clerk,  such  facts  would  constitute  a  defense  to  the 
merchant  ?  ^  Would  they,  as  matter  of  law,  operate  as  mitigation 
of  damages  to  such  as  were  nominal  merely?  Clearly  not, 
simply  the  question  of  fact  should  be  passed  upon  whether  the 
labor  was  not  different  in  character  and  more  severe  in  the  per- 
formance. °*    The  employer  is  not  concerned  with  the  living  ex- 

*8  Schroeder  v.   California  Yukon  61  Milage  v.  Woodward,  186  N.  Y. 

T.  Co.,   95   Fed.   296.  252;     Levine    v.    Rosenseheim,    134 

49Evesson    v.     Ziegfeld,     22    Pa.  App.  Div.   (N.  Y.)   157. 
Super.  Ct.  79. 

BO  School   Dist.   V.   McDonald,   68  **  Williams  v.  Chicago  C.  Co.,  60 

Neb.  610.  111.  149. 
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penses  of  his  employee,  and  the  fact  that  they  were  lessened 
after  his  discharge  does  not  affect  the  damages  which  may  be 
recovered,  the  expenses  forming  no  part  of  the  cost  of  the  per- 
formance of  the  contract.  °' 

It  has  been  supposed  that  the  right  to  recover  at  the  rate  of 
the  stipulated  wages  rests  upon  the  fact  that  the  service  is 
personal,  and  therefore  during  the  term  the  employee  keeps  or 
should  keep  himself  in  readiness  actually  to  do  the  stipulated 
work,  and  is  not  required  or  at  liberty  to  enter  into  any  engage- 
ment inconsistent  with  his  duties  under  the  contract  sued 
upon."  Where  the  party  employed  stipulated  to  cause  certain 
services  to  be  performed,  and  was  not  expected  or  required  to 
render  them  in  person,  and  they  were  to  be  performed  for  a 
stated  period  for  a  stipulated  sum,  the  contract  was  assimilated 
to  an  agreement  for  particular  work  to  be  performed  or  mate- 
rials to  be  furnished;  the  damages  for  the  employer's  breach 
would  be  the  difference  between  the  cost  of  the  work  and  the 
amount  agreed  to  be  paid;  the  employee  was  entitled  to  a  pro 
rata  compensation  according  to  the  terms  of  the  contract  for 
the  time  he  had  performed  and  had  not  been  paid,  and  for  the 
profits  which  he  could  have  made  during  the  residue  of  the  time 
the  contract  had  to  run.'*  If  the  employee's  services  are  to  be 
supplemented  by  assistance  he  was  to  furnish  his  recovery  will 
be  governed  by  the  profits  he  would  have  made,  less  his  earn- 
ings from  others.'* 

§  694.  Same  subject;  liability  for  expenses  and  lost  com- 
missions. The  damages  recoverable  are  not  wages  for  construct- 
ive services,  but  compensation  for  being  prevented  from  earn- 
ing the  stipulated  wages  according  to  the  contract.  If  at  the 
beginning  of  the  period  hired  for  the  employer  refuses  to  take 
the  person  employed  into  his  service  or  afterwards,  before  the 
end  of  that  period,  vsrrongfully  discharges  him,  there  is  no  fur- 
ther duty  on  his  part  to  be  in  readiness  to  perform  or  to  decline 
any  engagement  which  would  have  been  incompatible  if  the 

B8  Gates  V.  School  Dist.,  57  Ark.  567.     See  Shannon  v.  Comstock,  21 

370.  Wend.  457. 

B4  Jaffray  v.  King,  34  Md.  217.  B6  Wood  v.  Kavenscroft,  135  Iowa 

SBRamey    v.    Holcombe,    21    Ala.  346. 
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otter  party  had  kept  his  agreement."  The  employer's  violation 
of  his  contract  to  employ  for  a  specified  time  or  service  has 
sometimes  given  a  right  to  other  damages  than  an  equivalent  for 
the  direct  wages  or  salary  thus  prevented  from  being  earned. 
Thus,  the  defendant,  residing  in  New  Hampshire,  by  letter 
proposed  to  the  plaintiff,  who  was  residing  in  Minnesota,  that 
if  he  would  come  to  New  Boston  he  might  move  into  the  de- 
fendant's house ;  that  he  would  give  the  plaintiff  and  his  wife  a 
year's  board;  and  he  might  carry  on  the  defendant's  farm  on 
any  terms  he  might  elect;  the  plaintiff,  accepting  the  offer, 
moved  there,  and  an  arrangement  for  carrying  on  the  farm  was 
made.  On  a  breach  of  this  contract,  by  refusing  to  allow  him 
to  enter  upon  its  performance,  it  was  held  that  in  assessing  the 
damages  the  jury  might  take  into  consideration  the  expenses  of 
such  removal,  which  were  treated  as  part  of  the  consideration 
paid  by  the  plaintiff,  and  distinctly  contemplated  by  the 
parties.'*  In  a  later  case  the  defendant  orally  agreed  to  give  the 
plaintiff  a  home  if  he  would  come  and  live  with  him,  and  to  give 
him  the  home  at  death.  After  performance  by  the  plaintiff  was 
begun  the  defendant  terminated  the  contract.  He  was  liable 
for  reasonable  compensation  for  the  service  rendered,  for  the 
expense  of  moving  to  the  place  of  its  performance,  the  time  lost 
in  doing  so  and  the  loss  sustained  in  giving  up  his  home  and 

57  Chase  v.  Alaska  F.  &  L.  Co.,  2  Where  S.  contracted  for  the  serv- 

Alaska  82;  McMuUan  v.  Dickinson  ices  of  himself  and  son  for  a  given 

Co.,   60   Minn.   156,  27   L.R.A.   409,  time  at  the  rate  of  $50  per  month, 

63  Minn.  405;  Arnold  v.  Adams,  27  and  S.  alone  went  into  the  employ 

App.  Div.   (N.  Y.)   345;  Kennedy  v.  of  the  employer  and  never  tendered 

South  Shore  Lumber  Co.,  102  Wis.  the  son's   services,   and  it   was  not 

284;  Morris  Mining  Co.  v.  Knox,  96  shown  that  the  latter  was  ready  or 

Ala.  320 ;  Howard  v.  Daly,  61  N.  Y.  willing  to  give  them,  S.  could  not, 

362,    19   Am.    Rep.    285;    Moody   v.  after    being    discharged    before    the 

Leverich,   14   Abb.  Pr.    (N.S.)    145;  termination  of  the  contract  period, 

Sutherland  v.  Wyer,  67  Me.  64;   2  recover  for  the  wrongful  discharge. 

Parsons  on  Cont.  40  and  note.     See  Hale  v.   Sheehan,   36  Neb.  439. 

Shaw  V.  Republic  Ins.  Co.,  69  N.  Y.  68  Woodbury  v.   Jones,   44  N.   H. 

286;   Beckwith  v.  Baldwin,  12  Ala.  206;    Cadman  v.   Markle,   76  Mich. 

720;  Williams  v.  Anderson,  9  Minn.  448,  5  L.R.A.  707.     See  also  School 

50;    Heyer    v.    Cunningham    Piano  Dist.  No.  3,  Clear  Creek  Co.  v.  Nash, 

Co.,  6  Pa.  Super.  Ct.  504.  27  Colo.  App.  551. 
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business  in  the  place  from  wliich  lie  removed.™  In  another  late 
case  one  discharged  under  a  contract  promising  him  material  to 
build  a  house  and  the  rent  of  it  free  recovered  his  expenditures 
in  building  it ;  these  were  not  lessened  by  the  value  of  the  rent 
after  he  was  discharged  though  he  continued  to  occupy  it,  no 
claim  for  rent  having  been  asserted.*"  It  is  material  that  any 
expenses  incurred  are  the  consequences  of  th'e  contract  and  be 
contemplated  when  it  is  made.**  Where  the  defendant,  doing 
business  in  Massachusetts,  wrote  to  the  plaintiff  in  the  Sand- 
wich Islands:  "I  am  ready  to  offer  you  a  foreman's  situation 
at  these  works  as  soon  as  you  may  get  here;  pay,  $1,500  a 
year,"  and  the  plaiintiff  accepted  the  offer  and  came,  but  the 
defendant  refused  to  employ  him,  he  was  not  entitled  to  re- 
cover as  part  of  his  damages  either  his  expenses  in  coming 
from  the  Islands  or  compensation  for  the  time  consumed  in  the 
journey.**  A  seaman  engaged  for  a  round  trip  and  wrongfully 
discharged  at  the  outward  port  may  recover  for  the  loss  of  his 
time  and  necessary  expenses  in  returning  to  the  port  from 
which  he  sailed.'*  The  discharge  of  a  minor  in  contravention 
of  a  contract  made  with  his  father  entitles  the  latter  to  recover 
for  the  trouble  and  expense  incurred  in  obtaining  other  employ- 


B9  McDaniel  v.  Hutcherson,  136 
Ky.  412.  See  Louisiana  Bio  Grande 
Canal  Co.  v.  Quinn,  —  Tex.  Civ. 
App.  — ,  161  S.  W.  375. 

eOEngart  v.  Inman-P.  L.  Co.,  54 
Wash.  38. 

61  Benziger  v.  Miller,  50  Ala.  206. 

In  Johnson  v.  Arnold,  2  Cush.  46, 
the  defendant  agreed  with  plaintiff, 
who  lived  in  Masschusetts,  to  fur- 
nish goods  to  a  certain  amount  to 
stock  a,  store  in  Indiana  for  two 
years.  The  plaintiff  was  to  take 
charge  of  the  business  and  to  have 
half  of  the  net  profits.  It  was  held 
that,  in  estimating  the  damages,  it 
was  competent  for  the  arbitrators, 
to  whom  the  case  was  referred,  to 
allow  the  plaintiff  compensation  for 
the  loss  of  time  and  expenses  of  re- 
moving his  family  to  and  from  the 
Suth.  Dam.  Vol.  HI.— 8. 


agreed  place  of  business,  instead  of 
the  profits  he  would  probably  real- 
ize if  the  business  had  continued. 
The  breach  was  the'  failure  of  de- 
fendant to  fulfil  his  agreement, 
thus  preventing  the  plaintiff  from 
continuing  the  business. 

6«  Noble  V.  Ames  Mfg.  Co.,  112 
Mass.  492.  Compare  Moore  v. 
Mountcastle,  72  Mo.  605.  See  Peters 
V.  Whitney,  23  Barb.  24;  Wood- 
bury V.  Brazier,  48  Me.  302;   §  80. 

63  Boston  V.  Ocean  S.  S.  Co.,  197 
Mass.  561. 

Expenses  must  be  claimed  to  be 
recoverable  as  damages;  otherwise 
they  may  be  proved  only  to  show 
the  plaintiff's  performance  of  his 
obligations  to  the  defendant  to 
mitigate  his  liability.  Evesson  v. 
Ziegfeld,  22  Pa.  Super.  Ct.  79. 
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ment  for  his  son.**  Where  a  deed  of  apprenticeship  gave  the 
master  the  right  to  discharge  for  a  designated  cause  on  giving 
a  week's  notice  and  a  dismissal  was  made  for  another  cause 
without  notice,  the  damages  were  not  restricted  to  the  value  of 
the  week's  notice,  but  extended  to  all  that  naturally  resulted 
from  the  breach,  including  the  difficulty  the  plaintiff  had,  as  a 
discharged  apprentice,  in  obtaining  employment  elsewhere.** 
A  dismissal  was  made  after  four  and  a  half  months'  service  had 
been  rendered  under  a  contract  which  was  to  continue  for  two 
years,  at  a  fixed  salary  and  one-half  the  profits.  The  court  re- 
fused to  set  aside  a  verdict  which  awarded  a  year's  salary  and 
the  stipulated  share  of  the  profits  for  that  time.**  If  an  auc- 
tioneer has  incurred  expense  in  cataloguing  the  goods  he  has 
been  authorized  to  sell,*^  or  in  advertising  them  and  for  his 
license  he  may  recover  it  on  the  revocation  of  his  authority.*' 
In  a  New  York  supreme  court  case  *'  it  was  held  by  Lawrence, 
J.,  that  one  who  relies  upon  a  contract  giving  him  the  agency 
for  the  sale  of  a  proprietary  article  and  gives  up  his  previous 
profitable  employment  may,  on  the  failure  of  his  employer  to 
perform  stipulations  essential  to  success  in  the  undertaking 
recover  as  damages  the  profits  lost  by  withdrawing  from  his 
former  employment  and  the  expenses  incurred  in  engaging  in 
the  new  enterprise,  the  first  item  to  be  computed  only  for  the 
time  and  to  the  extent  he  was  unable  to  follow  his  previous  oc- 
cupation.    If  the  servant  was  to  pay  his  own  expenses  in  his 

6*  Dickinson     v.     Talmage,      138       the  right  to  terminate  the  contract 
249.  at  any  time  on  paying  the  sum  cred- 


65  Maw   V.   Jones,   23   Q.   B.   Div.  ited   to    the    apprentice.      On    arbi- 

107.  trarily  discharging  him  the  master 

This  case  was  followed  in  Darling  was  liable  for  that  sum  and  also  for 

V.   Vulcan   I.   Works,   26   Ore.   405.  all   damages   sustained   by   the  ap- 

The  contract  there  involved  permit-  prentice. 

ted   the   master   to    retain   ten   per  66  Smith  v.  Thompson,  8  C.  B.  44, 

cent,  of  the  apprentice's  wages  till  65  Eng.  C.  L.  44. 

the  expiration  of  the  contract,  to  be  ^  Carpenter  v.  Le  Count,  22  Hun 

forfeited  if  he  left  the  service  with-  106.    , 

out    the    master's    consent    or    was  68  Eussell  v.  Miner,  25  Hun  114. 

discharged   for    wilful    violation   of  69  Meylert  v.   Gas  Consumers'   B. 

the  contract,  and  gave  the  master  Co.,  26  Abb.  N.  C.  262. 
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employment  they  must  be  deducted  from  the  damages.'"  A 
superintendent  who  has  been  wrongfully  discharged  cannot  re- 
cover, in  addition  to  his  salary,  costs,  counsel  fees  and  expenses 
incurred  by  him  in  litigation  with  certain  members  of  a  limited 
partnership  which  was  his  employer.'*  One  who  hires  his  serv- 
ices and  property  to  another  is  entitled,  after  such  other  has 
prevented  the  performance  of  the  contract,  to  the  possession  of 
the  property,  and  if  the  wrong-doer  has  destroyed  the  business 
of  the  other  he  must  respond  in  damages  therefor.''*  The  master 
is  not  responsible  for  the  remote,  collateral  consequences  of  the 
discharge,  as  unauthorized  inferences  drawn  by  third  persons.'' 
Injury  to  the  health,  reputation  or  feelings  of  the  servant  are 
not  elements  of  damage.'*  The  rules  which  govern  when  sea- 
men are  discharged  without  cause  vary  according  to  the 
circumstances.  The  rule  has  been  stated  to  be  where  the  dis- 
charge occurs  at  an  intermediate  port  or  other  than  the  port 
from  which  the  seaman  sailed,  wages  up  to  the  time  of  the 
return  of  the  vessel  and  expenses,  less  earnings  in  the  mean- 
time; in  other  cases  wages  and  expenses  have  been  allowed  up 
to  the  time  of  the  return  of  the  libellant,  less  wages  earned  in 
the  meantime.  In  the  case  from  which  this  statement  is  taken 
the  plaintiif  recovered  wages  during  the  time  of  necessary 
absence,  his  expenses,  including  passage  home,  and  the  value 
of  his  clothes  which  were  detained  on  the  vessel.'* 

In  the  consideration  of  the  certainty  of  damages  and  profits 
as  damages  a  number  of  cases  which  pass  upon  the  rights  of 
agents  to  compensation  on  the  basis  of  commissions  on  the 
amount  of  sales  which  might  have  been  made  but  for  the  prin- 

10  Hayworth  v.  Haldeman,  14  Ky.  The     expenses     incurred     by     a 
L.  Rep.  202  (Ky.  Super.  Ct.).                  traveling  salesman  In  returning  to 

11  Jennings  v.  Beale,  146  Pa.  125.       his  home  are  the  natural  and  prox- 
By  remaining  in  the  service  after       inj^te  result  of  failing  to  send  him 

attaining  his  majority  the  servant  ^^^^y  ^^  ^^^  ^.^em  when  away  from 

ratifies   the    contract   made   during  j^^^^_     ^^^^^^   ^_    ^.^^^^^^    5   ^,^ 

minority  and  subjects  himself  to  all  .          .... 

the  consequences  resulting  from  its 

subsequent    violation.      Forsyth    v.  •"•  Berlin  v.  Cusachs,  114  La.  744 

Hastings,  27  Vt.  646.  '*  Westwater    v.    Grace    Church, 

72  Wilson  V.   Press   Pub.   Co.,   14  140  Cal.  339. 

Misc.    (N.  Y.)    514.  WHunt  v.  Colbum,  Sprague  215. 
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cipal's  wrongful  act  in  terminating  their  employment  have  been 
considered.''*  The  uncertainty  which  attends  all  mercantile 
transactions  has  generally  induced  the  courts  to  disallow  claims 
for  compensation  so  far' as  they  are  based  upon  unearned  com- 
missions.'" But  there  are  several  recent  eases  which  have  al- 
lowed such  compensation.  Thus,  where  an  agent  who  had  agreed 
to  sell  his  principal's  goods  within  a  certain  district  for  a 
given  time  was  wrongfully  discharged  he  was  entitled  to  show, 
as  bearing  upon  his  damages,  the  extent  and  volume  of  his  busi- 
ness while  he  acted  as  agent  and  the  extent  and  volume  of  it 
under  the  agent  who  succeeded  him.'"  In  an  English  case  the 
plaintiff  was  employed  by  the  defendant  to  introduce  customers, 
and  was  to  be  paid  a  commission  on  all  business  done  with  the 
customers  introduced  by  him.  After  he  had  received  commis- 
sions the  employment  was  terminated;  but  the  defendant 
continued  to  do  business  with  the  customers  the  plaintiff  had  in- 
troduced, and  contended  it  was  not  liable  for  commissions  there- 
on. It  was  ruled  that  there  was  a  liability  for  damages,  which 
were  recoverable  in  a  lump  sum;  that  they  were  measurable  by 
such  sum  as  the  plaintiff  might  reasonably  have  expected  to 
have  earned  if  he  had  not  been  discharged;  but  that  they  were 
assessable  with  reference  to  the  chances  of  life,  the  vicissitudes 
of  trade,  the  probability  of  the  customers  continuing  to  deal 
with  the  defendant  and  other  similar  considerations.'"  The 
damages  resulting  from  the  breach  by  an  insurance  company  of 
an  agreement  not  to  interfere  with  the  business  of  a  general 
agent  and  his  sub-agents,  though  difficult  of  ascertainment,  are 
so  real  as  to  demand  reparation  to  such  degree  as  the  jury  may 
award.*'    The  liability  of  a  principal  who  makes  sales  in  terri- 

78  See  §  69.  '«  Pittsburg  G.  Co.  v.  Aahton  V. 

"Brigham    v.    Carlisle,    78    Ala.  Co.,  184  Pa.  36;  Emerson  v.  Pacific 

243,  56  Am.  Eep.  28;  Beck  v.  West  Coast  &  N.   P.   Co.,  96  Minn.  1,   1 

S.  M.  87  Ala.  213;  Stern  v.  Rosen-  L.R.A.(N.S.)   445,  113  Am.  St.  603. 

heim,    67    Md.    503 ;    Washburn    v.  79  Faulkner  v.  Cooper,  4  Rep.  of 

Hubbard,  6  Lans.  11;   Howe  Macli.  Com.    Cas.    213    (1899).     Matthew, 

Co.  V.  Bryson,  44  Iowa  159,  24  Am.  J.,  awarded  350f.  as  damages.     See 

Rep.    735.      The    authority    of   this  Addis   v.   Gramophone   Co.    (1909), 

case    is    affected    by    Hirschhorn   v.  App.  Cas.  488. 

Bradley,  117  Iowa  130.  80  Stowell  v.  Greenwich  Ins.  Co, 
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tory  within  the  exclusive  jurisdiction  of  one  of  his  agents  is 
governed  by  the  contract  between  them,'^  regardless  of  where 
the  contract  of  sale  was  made.'*  In  a  New  York  case  *'  it  was 
held  that  the  damages  resulting  from  the  refusal  of  an 
insurance  company  to  continue  business  according  to  its 
contract  with  an  agent,  and  also  the  damages  caused  by 
its  refusal  to  transfer  to  the  plaintiff  all  existing  local  agencies 
and  the  business  of  the  agencies  which  he  had  established  under 
the  contract  were  recoverable,  notwithstanding  the  first  item 
included  prospective  commissions,  the  amount  of  which  was 
uncertain.  As  to  the  second  claim,  the  court  said  that  the  evi- 
dence showed  the  plaintiff  suffered  damage,  and  details  were 
given  sufficient  to  enable  the  jury,  under  the  cases  referred  to,'* 
to  fix  such  damages.  On  the  discontinuance  of  a  business  before 
the  expiration  of  an  employee's  term  of  service,  he  being  en- 
titled, in  addition  to  a  fixed  salary,  to  a  percentage  of  the 
profits,  if  profits  were  made  while  the  business  was  carried  on 
and  the  amount  of  them  is  shown,  it  may  be  inferred  that  sub- 
stantially the  same  result  would  have  been  obtained  if  the  busi- 
ness had  not  been  abandoned ;  the  weight  of  the  inference  would 
depend  upon  the  nature  of  the  business.  Such  evidence  justi- 
fies the  recovery  of  damages  based  on  future  profits.'*  In  a 
t 

20  App.  Div.   (N.  Y.)   188,  reversed  the  local  law  which  permits  the  re- 

on  another  question,  163  N.  Y.  299.  covery  of   prospective  profits. 

Eichey  v.  Union  Cent.  L.  Ins.  Co.,  8*  Wakeman    v.    Wheeler    &    W. 

140  Wis.  486.  Mfg.   Co.,   101   N.   Y.   205,   54   Am. 

"  Marshall  V.  Canadian  C.  &  Mfg.  Eep.   676;    Dickinson  v.   Hart,   142 

Co.,   160   111.   App.   1]4;    Sparks   v.  N.  Y.  183;  United  States  T.  Co.  v. 

Reliable  Dayton  M.  C.  Co.,  85  Kan.  O'Brien,   143  N.  Y.  284,  and  other 

29;    Cofield  v.   Jenkins  M.   Co.,   89  cases  in  the  supreme  court. 

S.   C.   419,  SSLavens  v.   Lieb,    12   App.   Div. 

82 Id.;    Thompson    H.    E.    Co.    v.  (N.  Y.)    487,  citing  Dart  v.  Laim- 

Berg,  10  Tex.  Civ.  App.  200.  beer,   107  N.  Y.   664;   Dickinson  v. 

88  Stowell    V.     Manufacturers'     &  Hart,   supra;   Cranmer   v.   Kohn,   7 

M's.  Ins.  Co.,  61  App.  Div.  (N.  Y.)  S.   D.   247,   is   in  accord,   as   is   the 

58.     The  court  did  not  regard  the  Australian    case    of    Broadhurst    v. 

cases  of  Matter  of  English  &  S.  M.  Robinson,   10  The  Argus  L.  R.   26. 

Ins.  Co.,  L.E.  5  Ch.   737,   Pellet  v.  See  Alderson  v.  Houston,  154  Cal.  1. 

Manufacturers'  &  M's.  Ins.  Co.,  104  In  ascertaining  the  profits  a  busi- 

Fed.  502,  referred  to  infra,  as  well  ness    might    have    made    the    years 

considered,  nor  as  in  harmony  with  immediately    preceding    its    discon- 
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Georgia  case  an  insurance  company  broke  its  contract  with  an 
agent  by  increasing  its  rates  for  policies  to  such  a  figure  that 
he  was  unable  to  obtain  any  risks.  He  was  entitled  to  recover 
what  he  would  have  earned  if  the  rates  had  remained  as  they 
were  fixed  by  the  contract.*®  The  value  of  a  contract  to  renew 
the  exclusive  right  to  sell  an  article  in  described  territory  may 
be  shown  by  the  profits  made  during  the  time  the  original  con- 
tract was  in  effect.*''  The  commissions  due  an  insurance  agent 
on  the  renewal  of  life  policies  have  been  held  to  be  computable 
with  sufiicient  certainty  for  the  purpose  of  awarding  damages.*' 
A  case  in  the  United  States  court  of  appeals,  seventh  circuit, 
decided  by  Judges  Grosseup  and  Seaman  (each  acting  on  some- 
what differing  considerations),  is  not  in  harmony  with  those 
stated,  though  it  is  distinguishable  from  some  of  them.  There 
the  recovery  of  commissions  by  an  insurance  agent  was  denied 
because  the  contract  which  was  breached  contained  no  restric- 
tions upon  the  company  as  to  the  risks  it  should  take  or  the 
length  of  time  it  should  continue  in  business,  the  effect  being 
that  the  uncertainty  made  an  assessment  of  damages  practically 
impossible,  notwithstanding  proof  was  made  of  the  commis- 
sions received  by  the  plaintiff  from  the  defendant  before  the 
contract  was  broken.*®  Where  an  agent  sued  to  recover  dam- 
ages for  the  breach  of  a  contract  of  employment  to  sell  machines 
on  commission,  the  suit  being  brought  three  years  before  the 
time  fixed  for  the  expiration  of  the  contract,  it  appearing  that 
the  defendant  was  not  bound  to  fvimish  any  definite  number  of 
machines,  or  to  continue  their  manufacture,  the  damages  were 
not  measurable  by  the  profits  which  the  plaintiff  would  have 
made,  but  by  the  value  of  the  contract  at  the  time  of  its  breach. 

tinuanee    will    not    be    disregarded  88  ^tna  L.  Ins.  Co.  v.  Nexsen,  84 

and  a   previous  year   in   which  ex-  Ind.   347;    Lewis  v.   Atlas  Mut.   L. 

ceptional     profits     were     made     be  Ins.   Co.,   61   Mo.   534. 

taken  as  the  basis.    Smith  v.  Smith,  89  Pellet  v.  Manufacturers'  &  Mer. 

116  App.  Div.    (X.  Y.)    165.  Ins.  Co.,  104  Fed.  502,  43  C.  C.  A. 

86  Life  Ass'n  v.  Ferrill,  60  Ga.  669.  In  re  English  &  S.  M.  Ins. 
414.  See  Alfaro  v.  Davidson,  40  Co.,  L.  E.  5  Ch.  737,  was  approved, 
N.  Y.  Super.  Ct.  87.  and  Levris  v.  Atlas  Mut.  L.  Ins.  Co., 

87  Herman  v.  Pierce,  105  App.  61  Mo.  534,  was  disapproved.  See 
Div.   (N.  Y.)    16.  note  83  to  this  section. 
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In  arriving  at  that  value  the  liberty  of  the  defendant  to  cease 
manufacturing  or  to  furnish  a  limited  number  of  machines  was 
to  be  considered,  as  also  the  contingencies  of  business  and  de- 
pression of  trade,  as  well  as  the  probable  earnings  of  the  plain- 
tiff in  some  other  way.®"  In  connection  with  the  last  point,  it 
may  be  well  to  note  here  that  it  has  been  laid  down  that  where 
an  agent  employed  on  commission  is  unauthorizedly  discharged 
it  is  immaterial  what  his  subsequent  earnings  are.®'  On  the 
breach  of  a  contract  for  an  exclusive  agencj'  and  a  commission 
on  all  of  the  principal's  product  the  agent  may  recover  the  com- 
mission on  all  sales  made  contrary  to  the  contract ;  he  may  not, 
however,  where  the  principal  sells  the  entire  product,  recover 
the  difference  between  the  contract  and  market  price  of  it  and 
also  the  difference  between  the  contract  and  sale  price  on  that 
for  which  he  had  taken  orders.®* 

§  695.  Liability  of  employee  for  violation  of  contract;  re- 
coupment of  damages;  consequential  losses.  The  employee  is 
liable  to  the  employer  for  violation  of  his  contract  of  service,  | 
and  damages  therefor  may  not  only  be  recovered  by  action  but 
may  be  deducted  or  recouped  from  the  sums  due  for  service  in 
actions  for  their  recovery.®'  Although  the  acceptance  of  service 
performed  under  a  contract,  but  not  in  accordance  with  it, 
waives  the  absolute  performance  of  the  contract  as  a  condition 

90Eightmire   v.    Hirner,    188   Pa.  Crane,    153    Mich.    89;     Schery    v. 

325.  Welstead    (Misc.),   93   N.   Y.   Supp 

There   cannot   be    a  recovery   for  466;  C.  W.  Hunt  Co.  v.  Boston  EI. 

mental    pain,    and   exemplary   dam-  R.   Co.,   217   Mass.   319;    Barnes  v. 

ages   are   not   involved.     St.   Louis,  Sisson,   44  111.  App.   327 ;    Corey  v. 

etc.  R.  Co.  V.  Hunt,  6  Ala.  App.  434.  Eastman,    166   Mass.   279 ;    55    Am. 

81  Eichey  v.  Union  Cent.   L.   Ins.  St.  401;  Snyder  v.  Walker,  13  Ohio 

Co.,  140  Wis.  486.  C.   C.   93;    Lawall   v.   Groman,    180 

92  Taylor  v.  Bannerman,  120  Wis.  Pa.  532,  2  Am.  Neg.  Rep.  69,  57 
189.  Am.     St.     662;     Columbus     Co.     v. 

93  The  Mary  N.  Bourke,  145  Fed.  Clowes,  [1903]  1  K.  B.  244;  Walsh 
909,  76  C.  C.  A.  441;  Dobbins  v.  v.  Fisher,  102  Wis.  172,  43  L.R.A. 
Graer,  50  Colo.  10;  Nave  v.  Mc-  810,  72  Am.  St,  865;  Thomas  F. 
Grane,  19  Idaho  111;  Weymer  v.  Co.  v.  Start,  107  Cal.  206;  Leep  v. 
Belle  Plaine  B.  Co.,  151  Iowa  541 ;  Railroad  Co.,  58  Ark.  407 ;  Alberts 
Porter  v.  Whitlock,  142  Iowa  66;  v.  Stearns,  50  Mich.  349;  Still  v. 
American  T.  &  L.  Co.  v.  Baker-W.  0.  Hall,  20  Wend.  51;  Harper  v.  Ray, 
Co.,    Ill    Md.    504;     Williams    v,  27  Miss.  622;   Dunlap  v.  Hand,  2» 
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precedent  to  the  right  to  recover  its  value/*  the  waiver  does  not 
necessarily  extend  to  the  right  to  recover  for  the  injury  caused 
by  the  breach  of  the  contract.  "If  the  employer,  either  ex- 
pressly or  impliedly,  accept  the  service  as  a  performance  of  the 
contract  he  cannot  recover  for  its  improper  performance,  but  if 
he  merely  accept  it  as  all  that  he  can  get  toward  a  performance 
he  may  sue  for  the  injury  caused  by  a  breach  of  the  undertaking 
or  recoup  his  damages  in  an  action  for  the  value  of  the  service, 
notwithstanding  he  may  have  waived,  by  accepting  it,  his  right 
to  insist  upon  full  performance  as  a  condition  precedent  to 
recovering  anything."  ®*  The  right  to  recover  or  recoup  dam- 
ages exists  where  the  employee  by  dishonesty  compels  his  em- 
ployer to  discharge  him ;  in  such  a  case  he  is  regarded  as  having 
voluntarily  refused  to  comply  with  his  contract.''  Such  right 
is  not  affected  where  the  employee  leaves  his  employment  with- 
out notice  and  goes  on  a  strike  by  an  agreement  made  between 
the  parties  interested  settling  the  differences  which  led  to  the 
strike.'^  Where  an  overseer,  employed  at  a  stipulated  sum  per 
annum,  was  sick  a  part  of  the  time  so  as  to  unfit  him  for  active 
duty,  but  was  permitted  to  remain  in  the  service  up  to  the  end 
of  the  year,  he  was  held  entitled  to  pro  rata  compensation,  and 
it  was  declared  as  a  general  principle  that  if  the  employer  had 
been  injured  by  the  imperfect  performance  of  the  overseer's 
undertaking  damages  adequate  to  the  injury  should  be  re- 
couped.'*   And  this  kind  of  defense  may  be  made  for  unfaithful 

id.  460;  Doan  v.  Warren,  4  Up.  Can.  342;   Phillips,  etc.  Co.  t.  Seymour, 

C.  P.  423 ;  Peters  v.  Craig,  6  Dana,  91  U.  S.   646 ;   Pixler  v.  Nichols,  8 

307;  Marshall  v.  Hann,  17  N.  J.  L.  Iowa  106,  74  Am.  Dec.   298;   Brit- 

425;   Forman  v.  Miller,  5  McLean,  ton  v.  Turner,  6  N.  H.  481,  26  Am. 

218;     Swift    V.    Harriman,    30    Vt.  Dec.    713.      In    accord.    Hattin    v. 

607;    Peters  v.   Whitney,   23   Barb.  Chase,    88    Me.    237;    Flannery    v.' 

24.    See  section  on  Recoupment  and  Rohrmayer,   46  Conn.   558,  33  Am. 

Counterclaim.     See  contra,  N;  &  K.  Rep.     36;     Button    v.    Russell,    55 

Turnpike  Co.  v.  Harris,  8  Humph.  Mich.  478. 

558.  96Fuqua  v.  Massie,  95  Ky.   387, 

94  Tickler  v.  Andrae  Mfg.  Co.,  95  393 ;  Whitney  v.  Fred  D.  Jones  Co., 
Wis.  352.  174  111.  App.  116. 

95  Gillespie  v.  Ashford,  125  Iowa  97  Ayling  v.  London  &  I.  D.  Com., 
729,   citing  this  section;    Ewing  v.  9  T.  L.  Rep.  409. 

Janson,   57  Ark.  237,   citing  Wiley  98  Hattin  v.  Chase,  supra;  Hunter 

V.  Athol,   150   Mass.   426,   6   L.R.A.       t.   Waldron,   7   Ala.   753;   Jones  v. 
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service  against  wages  in  a  proceeding  to  enforce  a  lien.''  In 
an  action  by  the  father  for  the  services  of  his  sons,  on  an  answer 
that  they  had  been  engaged  for  a  specific  time  and  broke  their 
contract,  the  defendant  had  a  right  to  show  the  damages  from 
such  a  breach  to  reduce  the  recovery.*  So  in  an  action  for  work 
and  labor  against  a  manufacturing  company,  it  appearing  that 
the  plaintiff  was  subject  to  a  regulation  requiring  all  persons 
in  the  company's  'employ  to  give  four  weeks'  notice  of  their 
intention  to  leave  the  service,  and  had  departed  without  doing 
so,  the  defendants  were  entitled  to  a  deduction  from  the  plain- 
tiff's claim  of  the  damages  sustained  by  reason  of  his  breach  of 
the  contract*  In  an  action  by  a  factor  against  his  principal  to 
recover  a  general  balance  the  defendant  was  allowed  to  prove 
in  mitigation  of  damages  that  the  plaintiff  had  orders  to  sell 
the  goods  consigned  immediately,  and  that  they  might  have 
been  sold  in  compliance  with  such  order  for  more  than  sufficient 
to  put  the  plaintiff  in  funds  to  the  amount  of  his  shipments  and 
all  costs  and  charges ;  and  it  was  held  that  such  a  defense  would 
be  a  bar  to  all  commissions,  interest,  storage  and  other  charges 
caused  by  such  negligence  and  breach  of  orders.^     A  willful 

Dyer,  16  id.  221;  McLane  v.  Miller,  Where   the   counter-claim   alleged 

12   id.   643;   McCracken  v.  Hare,  2  that  if  an  abstract  of  title  had  been 

Spear,  256;  Farnsworth  v.  Garrard,  made  in  time  the  defendant  would 

1  Camp.  38;   Marshall  v.  Hann,  17  have  been  enabled  to  borrow  money 

N.  J.  L.  243.  on    his    property    and    with     such 

In  the  last  case  it  appeared  that  money  would  have  been  able  to  pur- 

H.  engaged  to  M.  as  a  glass  blower,  chase     land     for     which     he     was 

with  a  specification  of  his  services,  negotiating,      which      subsequently 

duties    and    compensation ;    it    was  largely  increased  in  value,  the  claim 

also  stipulated  that  for  every  wilful  was  held  to  be  for  damages  which 

neglect  or  refusal  to  blow,   flatten  iVere     too     remote.       Pendleton     v. 

or   do  other  work   customary,   etc.,  Cline    85   Cal.   142. 

the  person  so  neglecting  or  refusing  3^  ^^^^  ^   .^.j^^^^  3  ^.^^    ^ 

should  pay  to  M.  the  sum  of  $10. 

T  i-       i !„„„  ;i  , „  i,„ij  1  Lowen  v.  Grossman,  8  Iowa  325. 

In  an  action  for  services  it  was  held  ' 

competent  for  the  defendant  to  8  Seaburn  v.  Zachmann,  99  App. 
show  that  they  had  not  been  per-  Div.  (N.  Y.)  218;  Hunt  v.  Otis  Co., 
formed  in  the  manner  agreed  on,  4  Mete.  (Mass.)  464.  See,  as  to 
and  that  these  penal  sums,  being  stipulated  damages  in  such  a  case, 
in  the  nature  of  liquidated  damages, 
might  be  set  off  against  the  plain- 
tiff's claim.  See  Spalding  v.  Van-'  3  Dodge  v.  Tileston,  12  Pick.  328; 
dercook,  2  Wend.  431.  Montriou  v.  Jefferys,  2  C.  &  P.  113. 
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default  in  the  performance  of  a  stipulation  not  going  to  the 
essence  of  the  contract  bars, the  recovery  of  compensation  re- 
gardless of  whether  injury  results  to  the  employer.* 

According  to  the  weight  of  American  authority  the  employer 
may  obtain  by  way  of  recoupment  damages,  either  direct  or 
consequential,  estimated  by  the  same  standard  or  measure  as 
in  an  action  for  breach  of  the  servant's  contract.®  One  who 
refuses  to  deliver  to  the  owner  an  article  left  with  him  for  the 
purpose  of  being  repaired,  if  informed  of  the  use  to  which  it 
was  to  be  put,  must  answer  for  the  cost  of  another  such  article 
the  owner  found  it  necessary  to  provide  himself  with,  less  its 
value  after  the  necessary  use  made  of  it.*  The  non-observance 
of  a  rule  requiring  cars  containing  grain  to  be  sent  to  an  eleva- 
tor in  the  order  of  their  arrival  carries  liability  for  resulting 
injury  to  the  grain.''  An  attorney  for  a  mortgagee  who  is 
negligent  in  examining  the  title  to  the  land  mortgaged  is  sub- 
ject to  immediate  suit  and  liable  for  the  difference  in  value  be- 
tween the  security  contracted  for  and  that  which  was  received. 
In  such  a  case  the  breach  of  duty  is  the  cause  of  action.'  The 
failure  to  record  a  mortgage  results  in  liability  for  the  loss  of 
the  secvirity  which  would  have  been  obtained  if  it  had  been 
recorded.  The  right  of  action  arises  when  the  security  is  lost, 
regardless  of  whether  the  person  entitled  to  the  benefit  of  it  has 
been  called  upon  to  reimburse  a  person  to  whom  he  was  liable 
on  a  guaranty.'  An  employer  who  is  the  lessee  of  a  colliery 
may  show  his  inability  to  procure  another  to  take  the  place  of 
a  workman  who  quit  without  giving  the  stipulated  notice  as  a 
basis  upon  which  to  recover  damages  for  the  lessened  quantity 
of  coal  he  might  obtain  during  the  continuance  of  his  lease. 
Aside  from  that  head  of  damage,  he  may  recover  the  increased 

4Sipley    V.    Stickney,    190    Mass.  6  Rollins   v.    Bowman    C.   Go.,   96 

43,  5  L.R.A.(N.S.)  469,  112  Am.  St.  App.  Div.    (IST.  Y.)    365. 

309.  7  Hall  G.  Co.  v.  Louisville  &  N.  R 

sVandenberg  v.  Slagh,  1.50  Mich.  Co.,  148  Mo.  App.  308. 

225,  22  L.  ed.  513;  Myers  R.  S.  Co.  a  Lawall  v.  Groman,  180  Pa.  532, 

V.  Griswold,  77  Neb.  487;   Railroad  2   Am.    Neg.    Rep.    69,    57    Am.    St. 

Co.   V.   Smith,  21   Wall.   255;    Luf-  662. 

burrow  v.   Henderson,  30   Ga.  482 ;  9  Crowder     v.     Horgan,     3     West 

Ward  V.  Fellers,  3  Mich.  281;  §  188.  Aust.  L.  R.  31. 
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cost  of  obtaining  such  a  quantity  of  coal  as  would  have  been 
mined  if  the  defendant  had  not  ceased  to  work,  provided  his 
place  could  not  be  filled.^"  On  the  refusal  of  laborers  for  three 
days  to  go  to  work  with  a  non-\mion  workman,  such  refusal 
being  the  result  of  a  preconcerted  course  of  action,  the  employer 
may  recover  substantial  damages  for  the  breach  of  contract.'* 
The  damages  for  the  breach  of  a  contract  to  render  service  is 
the  amount  required  to  be  paid  to  supply  the  place  of  the  party 
pending  the  contract,'*  unless  it  is  made  to  appear  that  a  supply 
could  not  be  obtained  or  that  the  person  who  broke  the  contract 
had  superior  qualifications  for  the  work.''  In  a  late  English 
case  the  defendant  was  employed  to  prepare  plans  for  a  build- 
ing to  be  erected  by  the  defendants  on  a  site  owned  by  them. 
By  reason  of  neglecting  to  measure  the  site  the  plans  were  pre- 
pared on  the  assumption  that  the  site  was  smaller  than  it  was  in 
fact.  After  having  paid  for  the  plans  the  plaintiffs  found 
themselves  unable  to  build  on  the  site,  and,  after  having  sold  it, 
discovered  the  error  in  the  plans.  In  an  action  to  recover  the 
money  paid  for  them  or,  in  the  alternative,  for  damages,  it  was 
ruled  that  there  was  not  a  total  failure  of  consideration,  but 
that  the  defendant,  having  been  negligent,  was  liable  for  dam- 
ages; under  the  facts  these  were  nominal.'*  Doing  work 
defectively  because  of  inadequate  supervision  is  followed  by  lia- 
bility to  the  extent  of  putting  the  employer  in  the  position  he 
would  have  been  in  if  there  had  been  no  default.'*  Where  the 
vendor  of  sheep  broke  his  contract  with  the  vendee  that  if  the 
disease  known  as  "scab"  should  break  out  among  the  sheep 
•  sold  he  would  at  once  treat  and  cure  them  so  that  they  should 
not  be  injured  thereby,  he  was  liable  for  the  difference  between 
the  value  of  the  sheep  in  their  diseased  condition  and  what 

10  Outtrim,  etc.  C.  Co.  v.  Gregory,  opinion,  52  Ohio  St.  663;  Marcus  v. 
9  The  Argus.  L.  R.  52    (Australia).  Liner,  85  Misc.   (N.  Y.)    368. 
Compare  Marcus  v.  Liner,  85  Misc.  18  Haskell  v.  Osborn,  33  App.  Div. 
(N.   Y.)    368.  (N.  Y.)   127. 

11  Bowes  V.  Press,   10  T.  L.  Rep.  li  r.  i      i,      r^  ^,  r-,r,^r.-, 

J^  14  Columbus  Co.  v.  Clowes,  [1903] 

55. 

12  Myers  R.  S.  Co.  v.  Griswold,  77       -^  ^-  ^-  ^**- 

Neb.  487 ;   Fordyce  v.  Easthope,  10  "  Straus    v.    Buchman,    96    App. 

Ohio     Dec.     610,     affirmed    without      Div.  (N.  Y.)   270. 
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their  value  would  have  been  had  they  not  been  diseased.*'  In 
answer  to  the  contention  that  the  damages  were  such  sum  as  it 
would  reasonably  cost  to  procure  treatment  for  the  sheep,  the 
court  said  there  were  two  reasons  against  it:  First,  if  the 
defendant,  when  notified  that  the  sheep  were  affected,  did  not 
refuse  to  treat  them  or  procure  some  one  to  do  so  the  plaintiff 
had  the  right  to  wait  a  reasonable  time  to  give  him  an  oppor- 
tunity to  perform  his  contract  before  taking  other  steps  to  have 
them  treated;  and,  second,  because  the  plaintiff  did  not  know 
how  to  treat  the  sheep  and  could  not  procure  treatment  for 
them."  One  who  fails  to  select  lands  of  a  given  quality  is 
liable  for  the  difference  in  the  value  of  those  chosen  and  the 
value  of  those  he  would  have  chosen  had  he  obeyed  his  instruc- 
tions ;  *'  but  not  necessarily  for  all  the  money  expended  by  his 
employer.*'  A  bailee  who  negligently  delays  the  delivery  of 
property  does  not  thereby  become  its  owner;  on  delivery  he 
must  answer  for  any  loss  in  its  value  intermediate  the  demand 
and  deliver^';  in  the  absence  of  such  loss  his  liability  does  not 
exceed  interest  on  its  value  and  the  costs  incurred.*"  A  bailee 
who  unauthorizedly  uses  property,  not  to  the  extent  of  convert- 
ing it,  must  answer  for  the  value  of  the  use  and  for  any  damage 
done  in  using  it,  rather  than  for  the  value  of  the  product  re- 
sulting from  the  use.**  A  bailee's  liability  for  negligence  in 
caring  for  property  does  not  extend  beyond  the  time  of  the 
bailment,  regardless  of  the  time  the  owner  intended  to  sell  it.** 
In  an  action  for  the  breach  of  a  contract  to  work  on  a  farm 
evidence  of  damage  accruing  to  the  plaintiff's  crops  in  conse- 
quence of  the  defendant  leaving  his  service  is  inadmissible,  tha 
loss  being  too  remote.*^  The  employer  may  set  up  as  a  ground 
of  recoupment,  not  only  want  of  diligence  or  skill,  but  even  the. 
torts  of  the  person  employed  which  involve  a  breach  of  duty  in 

16  Gutaehneider        v.        PirosnicK  8"  Porter     v.     Duval,     60   •  Misc. 

(Misc.),  123  N.  Y.  Supp.  190.  (N.  Y.)   122. 

WBurnham   v.   Meredith    (Neb.),  21  State  v.  State  Journal  Co.,  75 

91  N.  W.  553.  Neb.  275. 

18  Simmons    v.    Pitman,    11'   Wis.  22  Patterson     v.     Wenatchee     C. 
193.  Co.,  53  Wash.  155. 

19  Noble  V.   Libby,   144  Wis.  632.  28  Peters    v.    Whitney,    23    Barb. 
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his  employment.  In  an  action  brought  upon  a  note  given  for 
work  done  by  the  plaintiff  for  the  defendants  the  defense  was 
permitted  by  way  of  recoupment  that  while  the  plaintiff  was  in 
the  defendants'  employ  as  their  servant  they  were  possessed  of 
drawings,  plans,  models  and  patterns  of  steam-engines,  etc., 
which  had  names,  numbers  and  marks  inscribed  on  them  so  as 
to  identify  them;  and  that  the  plaintiff,  contrary  to  his  duty  as 
such  servant,  destroyed  the  drawings  and  plans,  and  obliterated 
the  names,  numbers  and  marks  of  the  plans,  models  and  pat- 
terns. The  damages,  however,  were  restricted  to  compensation ; 
it  was  held  that  nothing  could  be  allowed  on  account  of  the 
malice  with  which  the  wrong  was  done.**  The  defendant  may 
plead  in  an  action  for  work  and  labor  done  in  cutting  trees,  the 
damages  sustained  by  the  plaintiff's  negligence  in  permitting 
fire  to  escape  whereby  property  was  destroyed  and  expense  in- 
curred in  preventing  greater  damage.**  Where  a  servant  who 
lived  in  his  master's  family  seduced  his  daughter  and  got  her 
with  child  the  damages  resulting  to  the  master  were  the  subject 
of  recoupment  against  an  action  for  wages.**  It  is  not  a  defense 
to  such  an  action  that  the  employee  has  so  misconducted  him- 
self as  to  injure  a  third  person,  thereby  exposing  his  master  to 


24;  Riech  v.  Bolch,  68  Iowa  526 
Prosser  v.  Jones,  41  Iowa  674 
Macy  V.  Peach,  2  Kan.  App.   525 


pense  of  selling  the  article  direct 
to  customers.  The  fact  that  the 
price  of  the  article  is  reduced  is  not 


Weyraer  v.  Belle  Plaine  B.  Co.,  151  ground  for  making  the  difference  in 

Iowa   541.  the  price  before  and  after  the  breach 

There  is  not  sufficient  connection  the  basis  of  the  recovery.   Cannon  C. 

between    unskilfulness    in    perform-  Co.  v.  Taggart,  1  Colo.  App.  60. 

ing  labor  by  a  servant  and  the  loss  **  Allaire    Works    v.    Guion,    10 

of  the  lease  of  a  farm  by  the  em-  Barb.   55;    Brigham  v.   Hawley,   17 

ployer   to   make   the   former    liable  111.    38;    Lee   v.    Clements)    48    Ga. 

therefor.      Hartmau    v.   Rogers,    69  128;     Satchwell     v.     Williams,     40 

Cal.   643.  Conn.    371;    Fowler    v.    Payne,    49 

On  the  breach  of  a  contract  to  Miss.  32;  Conger  v.  Fincher,  28  111. 
act  as  agent  for  the  sale  of  an  347;  Wilder  v.  Stanley,  49  Vt.  105. 
article  after  entering  upon  the  26  Branch  v.  Chappell,  119  N.  C. 
agency  the  principal  elements  of  the  81  (two  judges  dissented).  Pat- 
damages  sustained  by  the  other  terson  v. ^Bradley,  4  Ind.  Terr.  124. 
party  are  the  expense  of  procuring  28  Bixby  v.  Parsons,  49  Conn.  483, 
another  agent  and  the  increased  ex-  44  Am.  Rep.  246. 
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liability  for  damages,  if  the  latter  has  not  been  found  liable 
therefor." 

The  omission  to  set  up  the  defense  of  recoupment  was  held 
in  one  case  in  England  to  be  a  bar  to  an  action  for  the  same 
matter ;  ^'  but  that  is  not  the  law  in  this^country.  Here  matter 
of  recoupment  which  constitutes  a  cross-claim  for  which  a 
separate  suit  could  be  brought  may  be  used  as  a  defense  or  not 
at  the  election  of  the  defendant.  But  if  set  up  in  a  plea  ot 
notice  and  the  defense  is  offered  on  the  trial  the  judgment  will 
be  a  bar,  though  the  defense  be  disallowed.^* 

WMerlette     v.     North     &     East  29  Pabricotti  v.  Launitz,  3  Sandf. 

River  S.  Co.,  13  Daly  114.  ,  743;  McLane  v.  Miller,  12  Ala.  643; 

28Kist  V.  Atkinson,  2  Camp.  63.      §  189. 
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OHAPEK  XVI. 

CONTEACTS  FOR  PARTICULAR  WORKS. 

Section  1. 

employee  against  contractor. 

696.  Nature  of  the  contract. 

697.  General   rule   as   to   contractor's   liability;    benefit   of   contract  to 

employer;   cost  and  inconvenience. 

698.  Same  subject;   liability  for  profits  lost  and  expenses  incurred. 

699.  Defects  in  work  must  be  remedied;  liability  for  expenses  and  con- 

sequential losses. 

700.  Liability  if  accident  prevents  performance. 

701.  Contractor  not  answerable  for  defects  in  plana, 

702.  Liability  for  non-performance  if  works  contracted  for  a  particular 

purpose;  consequential  losses. 

703.  Damages  for  delay;   loss  of  profits;  rental  value;   expenses;   effect 

of  mutual  fault. 

704.  Same  subject. 

705.  Consequential  damages  for  defective  work. 

Section  2. 
contractor  against  employer. 

706.  Contract  price;   rights  in  insurance  money;   interest. 

707.  Demands  for  extra  work;  basis  for  adjustment. 

708.  Recovery  on  part  performance  of  severable  contract. 

709.  Demands  for  part  performance  of  entire  contract;   when  recovery 

on  quantum  meruit  allowed. 

710.  Same  subject. 

711.  Same  subject. 

712.  Certificate  of  architect,  engineer,  etc.;  upon  whom  binding;   when 

not  essential. 

713.  Liability  of  employer  for  delaying  or  stopping  work;   recovery  on 

the   contract   and   on    a   quantum    meruit;    consequential    losses; 
mitigation  of  damages. 

714.  Same    subject;    effect    of    not    abandoning    contract;    performance 

stopped  by  law;  certainty  of  proof  of  profits;  collateral  contract. 
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Section  3. 

SAIiVAOE. 

§  715.  Requisites  of  salvage  service;'  parties  liable. 

716.  A  specific  amount  may  be  fixed  by  agreement. 

717.  Nature  of  peril,  and  duty  of  claimant;  who  may  be  salvors. 

718.  Property  must  be  saved. 

719.  Amount    recoverable;     considerations    upon    which    compensation 

fixed;  interest;  conflict  of  laws. 

720.  Derelict  property. 

721.  Forfeiture  of  right  to  compensation. 

§  696.  Nature  of  the  contract.  Contracts  of  this  sort  do  not 
contemplate  service  by  particular  persons  as  the  chief  ob- 
ject, but  the  accomplishment  of  certain  results  by  work,  or  work 
and  material,  as  the  making  of  a  carriage  or  the  erection  of  a 
building.  The  labor  and  materials  are  but  means  or  instru- 
mentalities of  the  contractor  and  are  at  his  discretion,  except 
as  they  are  prescribed,  as  they  often  are,  to  more  certainly  in- 
sure the  required  product.  Such  contracts  are  fulfilled  by  any 
service  or  means,  in  the  absence  of  stipulations  on  that  subject, 
if  the  end  contracted  for  is  attained.* 

§  697.  General  rule  as  to  contractor's  liability;  benefit  of 
contract  to  employer;  cost  and  inconvenience.  The  rules  for 
the  assessment  of  damages,  being  based  on  the  principle  of  com- 
pensation, are  closely  analogous  to  those  which  apply  to  execu- 
tory contracts  for  the  sale  of  personal  property.  If  there  is  a 
total  breach  by  the  contractor  only  nominal  damages  can  be  re- 
covered where  the  thing  to  be  done  or  produced  would  be  of  no 
value  to  the  employer,  or  if  damage  is  merely  possible  or  con- 
jectural.* Thus,  the  plaintiff  leased  to  the  defendant  certain 
premises,,  naming  no  term  and  reserving  no  rent,  the  lessee 

1  Bowman  v.  Blankenship,  165  123;  Adams  Exp.  Co.  v.  Egbert,  36 
N.  C.  519;  New  England  I.  Co.  v.  Pa.  360,  78  Am.  Dec.  382;  Petria 
Gilbert  E.  R.  Co.,  91  N.  Y.  153;  v.  Lane,  67  Mich.  454;  Patrick  v. 
Wetter  v.  Kleinert,  139  App.  Div.  Colorado  S.  Co.,  20  Colo,  268;  Ken- 
(N.  Y.)   220.  derdine  H.  C.  F.  Co.  v.  Plumb,  182 

2  Simons  v.  Wittmann,  113  Mo.  Pa.  463;  Brighton  v.  Auston,  19 
App.    357,   citing  the   text;    Pardee  Ont.  App.  305. 

v.  Douglas,  122  App.  Div.    (N.  Y.)  The  same  principle  applies  where 

395;     Baltzell    v.    Moritz,    85    Ala.       there  is  a  partial  breach  of  a  con- 
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covenanting  to  sink  an  oil  well  on  them  of  a  prescribed  depth 
by  a  certain  day,  and  to  pay  a  fixed  price  per  cord  for  the  wood 
standing  on  the  lot;  a  right  of  re-entry  was  reserved  on  breach 
of  the  covenant.  The  defendant  having  failed  to  sink  the  well 
the  court,  on  consideration  of  the  improbability  of  injury  to  the 
lessor,  held  that  only  nominal  damages  could  be  recovered.*  It 
was  said :  "The  measure  of  damages  is  to  be  sought  in  the  con- 
tract made  by  the  parties;  and  where  the  amount  of  compen- 
sation is  not  fixed  by  the  contract  *  the  natural  approximate 


tract  to  do  a  designated  piece  of 
work.  Carroll  v.  Caine,  27  Wash. 
402. 

3  Chamberlain  v.  Parker,  45 
N.  Y.  569. 

*  Contracts  stipulating  the  dam- 
ages from  delay  in  completing  par- 
ticular works  have  been  upheld  in 
Bankers,  etc.  Co.  v.  Elkhorn,  etc. 
Dist.,  214  Fed.  342;  De  Graff  v. 
Wickham,  89  Iowa  720;  Lincoln  v. 
Little  Eock  G.  Co.,  56  Ark.  405. 
See  §  290. 

Stipulations  in  contracts  for 
liquidated  damages  for  delay  have 
been  held  to  be  for  penalties  and 
therefore  unenforceable.  Moore  v. 
Kline,  26  Colo.  App.  334;  Golden  v. 
McKim,  37  Nev.  205;  Sledge  v. 
Arcadia  Orchards  Co.,  77  Wash. 
477.  See  Ward  v.  Haren,  183  Mo. 
App.  569,  where  it  was  held  that  a, 
provision  for  liquidated  damages 
for  non-completion  of  a  building 
at  a  date  two  weeks  in  advance  of 
the  first  use  the  owner  could  make 
of  the  building,  which  was  for  the 
opening  of  the  World's  Fair  in  St. 
Louis,  Mo.,  was  a  penalty  and  not 
liquidated  damages. 

Where  a  contractor,  wWse  con- 
tract with  the  government  provided 
a  stipulated  damage  in  case  of  de- 
lay, incorporated  a  similar  pro- 
vision in  his  contract  with  a  sub- 
contractor for  part  of  the  work 
Suth.  Dam.  Vol.  IIL— 9. 


called  for  in  the  government  con- 
tract, it  was  held  that  he  could  not 
recover  under  the  provision  for 
liquidated  damages  where  it  ap- 
peared that  the  government  had  re- 
mitted the  penalty  in  hia  contract, 
for  the  reason  that  the  obligation 
to  the  government  was  primary  and 
controlling,  and  that  to  the  con- 
tractor secondary  and  incidental,  so 
that  where  the  primary  obligation 
was  canceled,  the  secondary  obli- 
gation went  with  it.  Bedford  v. 
J.  Henry  Miller,  Inc.,  129  C.  C.  A, 
44,  212  Fed.  368. 

Where  a  contract  provided  for 
liquidated  damages  for  delay  in 
construction,  they  cannot  be  re- 
covered if  the  delay  was  consented 
to  or  was  the  result  of  the  acts  of 
plaintiff,  such  as  where  contract 
provided  that  contractor  should  re- 
ceive notice  when  and  where  to 
commence  work,  and  he  received  a 
notice  which  was  later  counter- 
manded, without  other  notice.  Mc- 
Clintic,  etc.  Co.  v.  Board,  etc.  of 
Hudson  County,  83  N.  J.  Eq.  539. 

Where  a  contract  provides  for 
liquidated  damages  for  delay,  and 
both , parties  are  in  part  responsible 
for  the  delay,  such  damages  cannot 
be  recovered,  as  they  cannot  be  ap- 
portioned. Early  v.  Tussing,  182 
Mich.  314;  Mitchell  v.  Davis,  73  W. 
Va.  352. 
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injury  occasioned  by  the  breach  of  duty  is,  within  the  contempla- 
tion of  the  parties,  the  measure  of  damages.  Where  compen- 
sation is  to  be  made  to  the  plaintiff  by  delivery  of  an  article  of 
value  the'  value  of  the  article  is  the  loss  sustained  by  the  plain- 
tiff if  the  contract  is  broken.^  So  where  a  defendant  for  a  com- 
pensation paid  should  agree  to  build  a  house  for  the  plaintiff  the 
value  of  the  house  would  measure  the  damages  if  the  defendant 
omitted  to  perform  the  contract.  In  these  and  like  cases  it  is 
easily  seen  that  actual  pecuniary  loss  has  been  sustained  in 
consequence  of  the  default  of  the  defendant.  But  there  may  be 
loss,  in  a  legal  sense,  sustained  by  the  plaintiff  from  the  breach 
of  a  contract  by  the  other  party,  although  it  could  be  seen  that 
the  performance  would  have  not  benefited  but  might  have  in- 
jured him.  If  the  owner  of  land  employs  and  pays  another  to 
perform  a  certain  act  upon  it  or  to  erect  a  certain  structure  it 
would  be  no  defense  to  an  action  by  the  employer  for  the  breach 
of  the  contract  to  show  that  the  act  to  be  done  or  the  erection  to 
be  made  would  injure  the  land  or  impair  its  value.  The  owner 
would  be  entitled  to  recover  the  value  of  the  work  and  labor 
which  the  defendant  was  to  perform  although  the  thing  to  be 
produced  had  no  marketable  value.  A  man  may  do  what  he 
will  with  his  own,  having  due  regard  to  the  rights  of  others,  and 
if  he  chooses  to  erect  a  monument  to  his  caprice  or  folly  on  his 
premises  and  employs  and  pays  another  to  do  it  it  does  not  lie 
with  a  defendant  who  has  been  so  employed  and  paid  for  build- 
ing it  to  say  that  his  own  performance  would  not  be  beneficial 
to  the  plaintiff.  *  *  *  The  contract  on  his  (the  defend- 
ant's) part  to  dig  the  well     *     *     *     if  performed  could  re- 

B  Tabak  v.  Fettner,  139  App.  Div.  fendant  breached  by  stopping  work 

(N.  Y.)    248;   Pagan  v.  Hook,  134  at  900  feet.     It  waa  held  that  the 

Iowa  381.  measure  of  damages  was  the  mar- 

See   Henry   Oil   Co.   v.   Head,   —  j^et   value   of   the   leases,   and   that 

Tex.  Civ,  App.  — .  163  S.  W.  311,  .-.^         ,j       ^  ^  ^    ^         i.v 

^^  defendant  could  not  defend  on  the 

where    plaintiff    made  a    contract                  ,    ,,    ,                  ...  ,     , 

•i,     J  i     J     i  i       •  1  -I        n  ground    that   a    completion  of    the 

with  defendant  to  sink  an  oil  well  °                                     '^ 

on  plaintiff's  property  to  a  depth  of  ^''^  '"'""^'^  ^^""^  ^"^^  °^  "°  ^^^^^ 

1200    feet,    and   transferred   certain  *»   plaintiff,   if   that   was   the  fact, 

leases   to   defendant  as   the  consid-  as  such  fact  would  have  been  im- 

eration   of   the  contract,   which  de-  material. 
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suit  in  no  benefit  to  the  lessor,  except  in  the  possible  contingency 
that  after  the  well  was  dug  the  default  of  the  defendant  in  pay- 
ing for  the  standing  timber  on  the  premises,  according  to  his 
undertaking  in  the  lease,  might  enable  them  to  re-enter  on  the 
premises.  The  whole  production  of  the  well,  if  oil  should  be 
found,  would  belong  to  the  defendant  for  all  time,  unless  the 
possible  ground  .of  forfeiture  should  occur,  just  suggested.  If 
this  contingency  happened  it  might  be  delayed  until  the  supply 
of  oil  in  the  well  was  exhausted  and  the  possession  of  the  well 
had  become  of  no  value.  The  loss  or  gain  in  sinking  a  well  was 
wholly  the  defendant's.  It  may  be  conjectured  that  the  lessor 
had  in  view  some  advantage  to  other  property  in  the  vicinity 
from  the  prosecution  of  the  work  of  exploration  by  the  defend- 
ant. There  are  no  facts  shown  authorizing  this  inference,  and 
such  a  ground  of  damage,  if  averred,  would  be  speculative  and 
conjectural,  and  could  furnish  no  satisfactory  basis  for  a  re- 
covery. The  defendant  was  not  paid  for  digging  a  well  for  the 
plaintiff  on  his  premises.  The  well,  when  dug,  would  be  upon 
the  land  of  the  defendant  and  its  product  would  be  his.  It  is 
idle  to  say,»and  the  law  does  not  require  it  to  be  said,  in  face 
of  the  obvious  facts,  that  the  lessors  have  been  damaged  to  the 
extent  of  the  cost  of  digging  the  well  by  the  defendant's  default. 
*  *  *  It  is  not  probable  that  any  authority  can  be  found 
precisely  in  point ;  but  the  rule  which  has  been  held  by  the  Eng- 
lish courts  in  several  cases,  to  the  effect  that  in  an  action  of 
covenant  by  lessor  against  lessee  for  non-repair  of  the  demised 
premises  under  an  tlnexpired  lease  the  proper  measure  of  dam- 
ages is  not  the  amount  requii«3d  to  put  the  premises  in  repair, 
but  the  amount  in  which  the  reversion  is  injured  by  the  prem- 
ises being  out  of  repair,  tends  to  support  the  conclusion  that  the 
rule  of  damages  adopted  in  this  case  [the  amount  it  would  cost 
to  bore  such  a  well]  was  erroneous."  ®  But  a  different  view  has 
been  held  on  the  theory  that  the  object  of  the  parties  ought  to  be 
attained  as  nearly  as  possible ;  that  the  specific  act  agreed  to  be 
done  should  be  done.     A  party  omitting  to  do  as  he  agreed 

6  Doe  V.  Rowland,  9  C.  &  P.  734;  Haine,  16  id.  541.  See  Simons 
Smith  V.  Peat,  9  Ex.  161;  Turner  v.  Wittmann,  113  Mo.  App.  357, 
V.  Lamb,  14  M.  &  W.  412;  Payne  v.       citing  this  section. 


2588  SUTHERLAND    ON    DAMAGES.  [§    697 

should  pay  the  precise  value  of  the  thing  which  he  contracted 
to  do,  such  value  to  be  estimated  as  of  the  time  when  he  should 
have  finished  performance.''  Where  the  performance  of  a  con- 
tract, as  the  making  of  a  road,  would  benefit  the  owner  of  land 
by  giving  him  access  to  a  public  highway,  he  may  recover  the 
cost  of  making  it  and  for  the  inconvenience  undergone  because 
of  the  default.'  The  same  measure  of  redress  is  obtainable  for 
the  failure  to  construct  a  private  railroad  crossing.®  The  extra 
expense  incurred  in  obtaining  other  power  than  that  contracted 
for  may  be  recovered.*' 

§  698.  Same  subject;  liability  for  profits  lost  and  expenses 
incurred.  The  rule  which  is  applied  when  there  is  a  breach  of 
a  contract  to  deliver  personal  property  governs  the  damages  re- 
coverable on  the  failure  to  publish  an  advertisement  in  a  pre- 
scribed manner  if  its  publication  in  substantially  that  way  can 
be  obtained.  If  that  is  not  shown  to  be  impracticable  it  will  be 
presumed  it  can  be  done,  and  the  price  agreed  to  be  paid  will  be 
the  measure  of  damages."  A  larger  measure  of  liability  has 
been  imposed  in  an  English  case,'*  and  in  a  later  case  in  the 
same  court  which  decided  the  case  stated.*'  A  publisher  who 
uses  space  sold  to  an  advertiser  without  his  consent  must  an- 
swer to  the  extent  of  the  price  charged  for  other  advertise- 

'  Lee  V.  Harris,  85  Conn.  212.  price.     United  Merchants'  E.   &  I. 

8  Kelley  v.  Louisville  &  N.  K.  Co.,  Co.  v.  American  B.  Co.,  128  N.  Y. 

145  Ky.  398;   Cincinnati  S.  K.  Co.  Supp.    666;    May   v.    Breunig,    120 

V.  Hudson,  88.  Ky.  480;   Wilson  v.  id.  98. 

Illinois  Cent.  R.  Co.  (Ky.),  92  S.  W.  12  Marcus  v.  Myers,  11  T.  L.  Rep. 

602.  327,  stated  in  note  to  §  61. 

8  Big  Sandy  R.  Co.  v.  Rice,   148  i,  ^^^j^,^  Columbian  Exp.  Co.  v. 

•^y-  ^^^-  Pasteur-C.  F.   Co.,  82  111.  App.  94, 

10  Citizens'  Elec.  L.   &  P.  Co.  v.  ff       . 

Gonzales    W.    P.    Co.     (Tex.    Civ. 

App.),  76  S.  W.  577. 

"Tribune    Co.    v.    Bradshaw,    20 

111.  App.   17;    Haynes  v.  Nye,  185  Liability  for  the  failure  to  dis- 

Maas.    507.      See    Stevens   v.    Gale,  P^^y  business  cards  in  >.  cabinet  is 

113  Mich    680  measured    by    the     amount    which 

One    who    sells    the    advertising  would    have    been     received     from 

privileges  of  the  roof  of  a  building  other    parties    for    putting    cards 

is    not    required   to    incur   any    ex-  therein.     Mudge  v.  Adams,  37  Tex. 

pense,  and  may  recover  the  agreed  Civ.  App.  186. 


stated  in  note  to  §  61.  See  United 
Merchants'  R.  &  I.  Co.  v.  American 
B.  Co.,  71  Misc.   (N.  Y.)   457. 


§  easj 


CONTEACTS    FOE    PAETICULAK    WOEKS. 


2589 


ments."  A  general  statement  of  the  rule  which  applies  as  be- 
tween a  contractee  and  contractor,  on  a  breach  by  the  latter,  is 
that  the  former  is  entitled  to  snch  damages  as  will  be  equivalent 
to  the  benefit  which  he  would  derive  from  having  a  full  per- 
formance of  the  contract."  The  liability  for  breaching  a  con- 
tract permitting  a  party  to  mine  on  land  is  measured  by  the 
value  of  the  stipulated  share  of  the  ore  located  and  developed ; 
the  enhanced  value  of  the  land  in  consequence  of  the  discovery 
of  ore  does  not  enter  into  the  question.^*  Where  a  defendant 
had  agreed  to  build  a  house  for  the  plaintiff,  for  which  he  cove- 
nanted to  convey  to  the  defendant  a  house  and  lot,  for  neglect 
to  build  the  measure  of  damages  is  the  difference  in  value  be- 
tween the  house  and  lot  to  be  conveyed  and  the  house  to  be 
built.  ^''     A  plaintiff  agreed  to  let  the  defendants  have  all  the 


1*  Gardner  v.  The  Eoycrofters, 
134  App.  Div.    (N.  Y.)   45. 

IB  Springfield  M.  Co.  v.  Barnard 
&  L.  Mfg.  Co.,  81  Fed.  261,  26  C.  C. 
A.  389;  Bertram  v.  Bergquist,  153 
111.  App.  43;  Modern  Steel  S.  Co,, 
V.  Van  Buren  County,  126  Iowa 
606;  King  v.  Hudson  Kiver  Realty 
Co.,  141  App.  Div.  (N.  Y.)  346; 
Peirce  v.  Cornell,  117  App.  Div. 
(N.  Y.)  66;  Bigham  v.  Wabash- 
P.  T.  E.  Co.,  223  Pa.  106. 

The  failure  to  furnish  support  for 
a,  person  is  attended  with  responsi- 
bility for  the  support  supplied  by 
another.  Case  v.  Case,  137  App. 
Div.   (N.  Y.)   393. 

A  contractor  may  recover  from 
a  subcontractor  the  reasonable  cost 
of  finishing  the  work  the  latter 
undertook;  he  is  not  limited  to  the 
lowest  reasonable  cost.  Aetna  Ind. 
Co.  V.  Fuller,  111  Md.  321. 

The  rule  is  the  same  where  the 
employer  finishes  the  work  pursu- 
ant to  a  stipulation  in  the  con- 
tract if  he  has  acted  in  good  faith. 
Bair  v.  Sleicher,  153  Fed.  129,  82 
C.  C.  A.  281. 

One   deprived   of   water   for   irri- 


gating his  crop  may  recover  the 
value  of  the  crop  when  the  supply 
of  water  was  discontinued,  with  the 
right  to  irrigate  it  from  that  time 
to  the  end  of  the  season,  less  the 
value  of  the  crop  without  such 
right.  Clague  v.  Tri-State  L.  Co., 
84  Neb.  499,  133  Am.  St.  637. 

The  probable  net  value  of  a  crop 
which  might  have  been  raised  may 
be  recovered  for  the  failure  to  sup- 
ply water  to  irrigate  it.  Tres  Pal- 
acios  E.  &  I.  Co.  v.  Eidman,  41  Tex. 
Civ.  App.  542. 

Where  a  contract  provides  that 
the  buyer  of  materials  taken  from 
a  building  which  is  being  torn  down 
shall  be  removed  by  him,  the  rea- 
sonable cost  of  removing  them  is  an 
element  of  damage  for  breach  of  the 
contract  to  buy  and  remove  such 
materials.  Hyman  &  Co.  v.  H.  H. 
Snyder   Co.,   159  Ky.   354. 

16  Brown  v.  Bowman,  119  Ga.  153. 

IV  Hottel  V.  Poudre  Valley  R.  Co., 
41  Colo.  370;  Eoutt  v.  Dils,  40  Colo. 
50;  Pardee  v.  Douglas,  122  App. 
Div.  (N.  Y.)  395;  Laraway  v.  Per- 
kins, 10  N.  Y.  371;  Mayor,  etc.  v. 
Second  Ave.  R.  Co.,  102  id.  572,  55 
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pine  timber  on  his  land  that  was  suitable  for  good  lumber ;  they 
agreed  to  saw  the  same  into  lumber  and  sell  it  as  soon  as  thev 
could ;  to  saw  no  other  lumber  until  it  was  done,  and  to  pay  the 


Am.  Kep.  839;  Morrell  v.  Long 
Island  R.  Co.,  15  Daly  127;  Cin- 
cinnati &  S.  E.  Co.  V.  Carthage,  36 
Ohio  St.  631;  Taylor  v.  North  Pac. 
C.  R.  Co.,  56  Cal.  317;  Louisville, 
etc.  R.  Co.  V.  Sumner,  106  Ind.  55, 
55  Am.  Rep.  719;  Baker  T.  Co.  v. 
Merchants'  R.  &  I.  Mfg.  Co.,  12  App. 
Div.  (N.  Y.)  260;  Neale  v.  Smith, 
61  Ark.  564;  Sherman  v.  Connor, 
88  Tex.  35;  Gray  v.  Reed,  65  Vt. 
178. 

A  provision  in  a  policy  giving 
insurer  the  right  to  rebuild,  if 
availed  of,  concerts  the  policy  into 
a  building  contract.  If  the  insurer 
does  not  complete  the  building  he 
is  liable  for  such  sum  as  will  finish 
it.  Morrell  v.  Irving  F.  Ins.  Co., 
33  N.  Y.  429,  8S  Am.  Dec.  396. 

In  Kidd  v.  McCormick,  83 'N.  Y. 
391,  the  plaintiff  covenanted  to  con- 
vey lots  to  the  defendant,  who  was 
to  give  a  bond  and  mortgage  on 
each  lot  to  secure  the  purchase- 
money;  he  also  agreed  to  erect  a 
house  upon  each,  plaintiff  to  make 
advances  as  work  on  the  houses 
progressed,  and  to  be  repaid  out  of 
the  mortgage.  Subsequently,  and 
after  building  was  be^gun,  the  vend- 
ee negotiated  «  loan  of  G.,  which 
was  secured  by  a  mortgage  upon  a 
portion  of  the  lots.  All  the  parties 
agreed  that  a,  certain  part  of  the 
moneys  loaned  should  be  deposited 
as  collateral  security  for  the  com- 
pletion of  the  houses,  and  that  the 
last-mentioned  mortgage  should 
have  priority  over  that  given  to  the 
plaintiff.  The  dwellings  were  not 
completed,  and  after  the  time  fixed 
for  erecting  them  the  vendee  aban- 
doned   the    premises,    and    plaintiff 


went  on  and  completed  the  build- 
ings. The  question  as  to  the 
measure  of  damages  arose  in  an 
action  to  reach  the  trust  funds. 
After  stating  the  general  rule  as  it 
is  given  in  the  text,  Folger,  C.  J., 
said:  "I  am  aware  that  there  has 
not  been  harmony  in  the  expres- 
sions of  learned  judges  in  passing 
upon  the  question  of  the  measure  of 
damages.  I  apprehend,  however, 
that  it  has  been  principally  in 
pointing  out  the  kind  of  testimony 
by  which  the  amount  of  damages 
was  to  be  got  at,  rather  than  in  the 
rule  that  was  to  govern.  Stated  in 
its  broadest  form  the  plaintiff  is  to 
have  that  compensation  which  will 
leave  him  as  well  off  as  he  would 
have  been  had  the  contract  been 
fully  performed.  With  more  par- 
ticularity, he  has  a  right  to  a  house 
as  good  as  that  which  the  defend- 
ants agreed  to  furnish;  and  his 
damage  is  the  difference  between 
the  value  of  the  house  furnished 
and  the  house  as  it  ought  to  have 
been  furnished.  One  kind  of  testi- 
mony by  which  that  difference  may 
be  made  known  is  that  of  experts, 
saying  what  would  have  been  the 
value  of  the  one,  and  what  is  the 
value  of  the  other.  Another  kind 
of  testimony  is  that  of  experts, 
what  it  would  cost  to  complete  the 
unfinished  house  up  to  the  mark  of 
the  contract.  Another  kind  is, 
when  the  house  has  been  in  fact 
finished,  what  it  did  in  fact  cost  to 
finish  it.  But  these  ways  all  lead  to 
the  same  end;  what  is  the  differ- 
ence in  value  between  the  unfinished 
house  and  a  house  had  it  been  fin- 
ished as  agreed  upon.    And  this  is 
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plaintiff  annually  in  money  one-fifth  of  the  gross  proceeds  of 
the  lumber  sold  and  collected  by  them.  For  breach  of  this  con- 
tract by  failing  and  refusing  to  saw  all  the  timber  on  the  plain- 
tiff's land,  it  was  held  that  but  one  action  would  lie,  in  which, 
although  the  time  of  performance  may  not  have  elapsed,  he 
would  be  entitled  to  recover  damages  for  the  continued  and  pro- 
spective failure  of  performance,  to  be  assessed  on  the  basis  of 
the  value  at  the  time  of  the  breach.  And  the  measure  of  his 
recovery  would  be  the  profits  which  would  have  accrued  to  him 
from  the  performance  of  the  contract,  to  be  ascertained  by  de- 
ducting the  value  of  the  timber  left  unsawed  from  one-fifth  of 
the  value  of  the  lumber  which  it  would  have  made."     On  the 


to  be  observed  of  the  last-named 
kind  of  testimony,  first,  that  the 
plaintiff  is  not  under  obligation  to 
go  on  and  finish  the  house;  second, 
that  he  cannot  always  finish  it,  as 
he  could  not  in  the  case  at  hand,  at 
the  day  called  for  by  the  contract, 
when  there  will  come  into  the  dam- 
ages the  element  of  loss  from  de- 
lays; and  third,  tliat  the  cost  of 
actual  building  may  have  increased 
after  the  day  of  performance,  and 
so  be  a  detrimental  gauge  of  dam- 
age for  the  defaulting  contractor. 
*  *  *  The  plahililT  was  entitled  on 
the  1st  of  September,  1877,  that 
there  should  be  finished  houses, 
rentable,  and  so  productive  of  in- 
come with  which  to  keep  down  in- 
terest on  tlie  mortgages  on  the  lots, 
the  taxes  tliercon,  and  insurance 
premiums.  He  could  not,  on  that 
day,  had  he  been  let  into  imme- 
diate possession  and  control,  by 
any  expenditure  of  money  or  energy, 
have  completed  them  at  once;  nor, 
in-  the  nature  of  things,  could  he 
have  supplied  the  lack  of  com- 
pleted houses  by  a  purchase  in  the 
market.  The  work  needed  to  com- 
plete was  one  of  time;  and  while 
the  time  was  running,  interest  was 


running  also,  taxes  were  levied,  in- 
surance was  to  be  kept  up,  and  the 
premises  were  yielding  no  rent.  It 
is  plain  to  repay  him  just  what  he 
expended  to  finish  the  buildings 
would  not  make  him  whole;  for  he 
had  to  pay,  besides  the  cost  of 
building,  interest  to  G.,  and  lose 
interest  on  his  own  mortgages,  and 
pay  taxes  and  premiums.  To  put 
him  in  as  good  predicament  as  he 
would  have  been  had  the  buildings 
been  done  on  the  1st  of  September, 
1877,  he  should  have  the  difference 
in  value  between  the  buildings 
thrown  on  his  hands  unfinished, 
and  the  houses  as  they  would  have 
been  if  completed  according  to  the 
contract." 

18Stillwell  V.  Paepcke-L.  L.  Co., 
73  Ark.  432;  Fail  v.  McRee,  36  Ala. 
61;  Whalon  v.  Aldrich,  8  Minn. 
346;  McGovern  v.  Lewis,  56  Pa 
231,  94  Am.  Dec.  60;  Houser  v. 
Pearce,  13  Kan.  104;  Robinson  v. 
Bullock,  66  Ala.  548;  Leonard  v. 
Beaudry,  68  Mich.  312. 

Where  defendant,  manufacturer 
of  artificial  ice,  breached  a  con- 
tract to  furnish  plaintiff  with  ice 
for  his  retail  business  during  a 
named  season,  the  measure  of  dam- 
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breach  of  a  contract  to  keep  ice  ponds,  used  for  putting  up  ice, 
flooded  there  may  be  a  recovery  of  the  value  of  the  ice  that 
could  have  been  put  up  with  reasonable  diligence.^'  On  a  con- 
tractor's failure  to  perform  in  whole  or  in  part  the  contractee 
may  recover  at  least  the  difference  between  the  contract  price 
and  the  compensation  he  is  obliged  to  pay  under  a  new  contract 
for  the  same  work.^*  If  losses  are  sustained,  without  negligence, 
in  completing  the  work  the  contractor  must  answer  for  them.** 
If  there  has  been  a  part  performance  of  a  contract  to  build  a  fac- 
tory in  consideration  of  a  conveyance  of  land  the  measure  of  the 
plaintiff's  damages  is  the  difference  between  the  value  of  the 
land,  considering  all  that  was  done  in  performance  of  the  con- 
tract, and  what  the  value  of  the  land  would  have  been  if  the 
contract  had  been  fully  performed.^  In  a  case  in  Ontario  the 


ages  was  held  to  be  the  amount  of 
profits  which  plaintiff  lost  as  re- 
sult of  defendant's  breach,  less  the 
expenses  of  conducting  the  business. 
Crystal  Ice  Co.  v.  Holliday,  — 
Miss.  — .  64  So.   658. 

For  the  failure  to  furnish  timber 
to  be  cut  by  one  who  was  about  to . 
buy  a  mill  and  let  the  money 
earned  be  credited  on  the  purchase 
price  there  may  be  a  recovery  of  the 
profits  which  would  have  been  made 
if  the  contract  had  been  performed^ 
Ramsey  v.  Capshaw,  71  Ark.  408. 

19  Farr  v.  Griffith,  9  Utah  416. 

20  Pittsburg,  etc.  R.  Co.  v.  Wilson, 
46  Ind.  App.  444;  National  M.  &  T. 
Co.  V.  Standard  S.  M.  Co.,  181  Mass. 
275;  National  C.  Co.  v.  Hudson 
River  W.  P.  Co.,  118  App.  Div. 
(N.  Y.)  665;  Savage  v.  Glenn,  10 
Ore.  440;  Mills  v.  Paul  (Tex.  Civ. 
App.),  30  S.  W.  558;  Plunkett  v. 
Meredith,  72  Ark.  3;  Hooks  S.  Co. 
V.  Planters'  C.  Co.,  72  Ark.  275; 
Capital  City  B.  &  P.  Co.  v.  Des 
Moines,  136  Iowa  243;  Winona  v. 
Jackson,  92  Minn.  453;  Murphy  v. 
United  States  F.  &  G.  Co.,  100  App. 
Div.     (N.    Y.)     93;    Zimmerman    v. 


Marrin  (Misc.),  86  N.  Y.  Supp.  112; 
Mosby  v.  United  States,  194  Fed. 
346,  116  C.  C.  A.  74;  Schuyler 
County  V.  Missouri  B.  &  I.  Co.,  173 
111.  App.  435;  Goldsboro  v.  Moffett, 
49  Fed.  213;  Forsyth  v.  Mann,  68 
Vt.  116,  32  L.R.A.  788;  Nichols  v. 
Superior,  109  Wis.  643;  Griffin  v. 
Ogletree,  114  Ala.  343;  Anderson  v. 
Nordstrom,  60  Minn.  231;  Logans- 
port,  etc.  R.  Co.  v.  Wray,  52  Ind. 
578. 

The  parties  are  bound  by  a  stipu- 
lation that  the  certificate  of  the 
architect  as  to  the  cost  of  com- 
pleting the  work  shall  be  conclu- 
sive. Green  Bay  L.  Co.  v.  Inde- 
pendent School  Dist.,  125  Iowa  227. 

The  difference  in  the  price  of 
lumber  at  the  expiration  of  a  con- 
tract to  saw  logs  and  the  price  re- 
ceived for  it  is  not  the  correct 
measure  of  damages  for  the  breach 
of  the  contract.  Fletcher  v.  Prest- 
wood,  143   Ala.   174. 

21  Jones  v.  Hoffman,  150  Mich. 
129. 

22Ironton  L.  Co.  v.  Butchart,  73 
Minn.  39;  Brown  v.  Pittsburg,  etc. 
R.  Co.,  29  Pa.  Super.  Ct.  131   (the 
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plaintiif  had  paid  the  defendant,  in  pursuance  of  a  contract,  a 
bonus  for  carrying  on  a  factory,  which  he  bound  himself  to  con- 
duct for  ten  years,  but  which  ceased  at  the  end  of  six  years.  It 
was  a  terra  of  the  contract  that  the  instalment  of  the  bonus  due 
each  year  should  cease  if  the  business  terminated  within  five 
years;  but  no  provision  was  made  for  the  return  of  any  bonus 
paid.  The  damages  were  not  assessable  on  the  principle  of  an  ap- 
portionment of  the  bonus  with  reference  to  the  term  and  the 
period  for  which  the  business  had  been  carried  on.**  The  meas- 
ure of  recovery  by  a  contractor  for  the  transportation  of  mails 
against  his  subcontractor  is  such  sum  as  will  protect  him  from 
actual  loss  and  place  him  in  his  original  situation.  The  subcon- 
tract is  not  renewed  by  the  resumption  of  service  by  the  contract- 
or under  his  original  agreement  with  the  government.^*  On  the 
refusal  of  a  bidder,  whose  bid  has  been  accepted,  to  perform  the 
work  interest  from  the  time  of  bringing  suit  may  be  recovered 
on  the  diiference  between  the  amount  of  his  bid  and  the  sum  the 
plaintiff  paid  to  have  the  work  done.**  The  employer  cannot 
increase  his  recovery  by  the  neglect  of  reasonable  precautions,*® 
nor  is  he  bound  to  take  the  burden  off  the  defendant  by  exe- 

difference   between   the   value   of   a  breach   occurred,   he   was  bound   to 

farm    with    and    without    a    farm  do  so,  and  the  contractor  is  entitled 

crossing  measures  the  liability  of  a  to  the  value  of  their  use.     That  ob- 

party  who  has  broken  his  contract  ligation  does  not  require  that  such 

to  furnish  such  a  crossing).  tools   and  material  should  be  used 

*3  Brighton    v.    Auston,    19    Ont.  for  that  purpose  to  the  exclusion  of 

App.   305.  the  use  of  other  tools  provided  for 

24  Woodlief  V.  Logan,  51  La.  Ann.  the  express  purpose  of  using  them 

1935.  in  the  work  the  contractor  was  to 

ZSMcCormack   v.   Lynch,   69   Mo.  do.     Baker  T.  Co.  v.  Merchants'  R. 

App.  524.  &  I.  Mfg.  Co.,  12  App.  Div.   (N.  Y.) 

zsHensen  V.  Beebe,  llllowa  534;  260.     See  §  702. 
Anderson   v.    Nordstrom,    60   Minn.  So  where  a  contract  required  the 

231;    National    C.    Co.    v.    Hudson  removal  of  materials  accumulating 

River    W.    P.    Co.,    118    App.    Div.  on   premises   where   buildings   were 

(N.  y.)   665;  Peirce  v.  Cornell,  117  being  torn  down,  only  nominal  dam- 

App.  Div.   (N.  y.)    66.  ages  can  be  recovered  by  contractee 

If    the    employer    has    furnished  for  breach  where  it  appears  that  by 

tools  and  material  to  the  employee  the  use  of  due  care  contractee  might 

for    the   purpose    of    executing   his  have  prevented  loss  to  itself.     Du- 

contract,    and    could    use    them    in  binsky  v.  Wells  Bros.  Co.  of  N.  y., 

carrying    out    the    same    after    the  318  Mags.  232, 
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cuting  the  contract  himself  on  better  terms  than  it  calls  for.*' 
The  contractor  must  bear  the  expenses  reasonably  incurred  to 
lessen  the  loss  caused  by  his  default.*' 

Where  the  defendant  agreed  to  pull  down  and  remove  build- 
ings and  to  build  a  new  structure  on  their  site,  and  the  plaintiff 
agreed  to  grant  him,  as  a  consideration  for  so  doing,  a  lease  of 
the  land  and  buildings  at  a  stated  rent  for  a  long  term,  and 
nothing  was  done  in  execution  of  the  contract  except  to  pull 
down  and  remove  the  buildings,  and  the  plaintiff,  after  the 
default,  re-entered  under  the  contract,  such  re-entry  did  not 
exonerate  the  defendant  from  damages  previously  sustained. 
After  the  re-entry  the  plaintiff  relet  the  premises  at  the  best 
rent  obtainable.  Kennedy,  J.,  said  the  damages  were  to  be  as- 
sessed upon  well  recognized  principles.  They  must  be  such 
as  flowed  naturally  and,  under  the  circumstances,  necessarily 
from  the  breach  of  contract,  and  must  be  such  as  might  rea- 
sonably be  shown  to  have  been  in  the  contemplation  of  the  par- 
ties when  they  contracted.  Subject  to  these  rules  the  plaintiff 
was  entitled  to  have  his  damages  assessed  at  the  pecuniary 
amount  of  the  difference  between  his  .state  upon  the  breach  and 
Avhat  it  would  have  been  if  there  had  been  no  breach.  If  the 
defendant  had  performed  this  contract  before  the  date  of  re- 
entry the  old  building  would  have  been  removed  and  a  new  and 
valuable  structure  erected  on  the  site,  and  if  he  had  then  failed 
to  complete  the  plaintiff  would  have  had  no  difficulty  in  getting 
some  one  to  take  up  the  undertaking  on  at  least  as  profitable 
terms.  But,  as  it  was,  the  plaintiff  had  only  been  able  to  relet 
on  terms  involving  a  loss  of  7,200^.,  for  which  the  defendant 
was  liable.  Oldershaw  v.  Holt  *'  was  the  case  most  in  point,  and 
there  it  was  held,  it  being  a  case  of  re-entry  after  neglect  to 
build,  that  the  jury  might  properly  give  a  verdict  on  an  esti- 
mate of  the  plaintiff's  real  damage,  taking  into  consideration  an 

27  Anderson  v.  Nordstrom,  supra.  to  minimize  his  damages  by  hauling 

So  where  breach  consisted  in  de-  the  logs  himself.   Howard  v.  Brown, 

fendant's  failing  to  haul  an  agreed  —  Iowa  — ,  148  It  W.  987. 

amount  of  logs  to  plaintiff's  mill,  it  28  Hammond  O.  &  D.  Co.  v.  Feitel, 

was   held  that  without   an   express  115  La.  132. 

agreement  plaintiff  was  not  bound  29  Ad.  &  E.  590. 
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increased  rent  secured  by  the  agreement  made  with  a  new  lessee. 
Upon  the  same  principle  it  was  right  in  this  case  to  consider  the 
reduced  rent  which  the  plaintiff  had  been  obliged  to  accept  from 
a  new  contractor.'"  Where  the  conduct  of  the  contractor  pre- 
vents the  employer  from  settling  the  demands  of  lien  claimants 
before  judgment  the  former  must  answer  to  the  latter  for  the 
fees  of  attorneys  adjudged  against  the  latter  in  foreclosure.'^ 
Expense  incurred  in  preparing  to  enjoy  rights  given  by  a  con- 
tract may  be  recovered  in  so  far  as  it  may  not  bfe  availed  of  for 
vise  elsewhere.'*  The  breach  of  a  contract  to  support  a  person 
during  his  life  must  be  compensated  for  by  the  payment  of  sucli 
a  sum,  which  if  invested  at  a  reasonable  rate  of  interest,  would 
yield  an  aimual  income  during  the  life  of  the  plaintiff  sufficient 
for  his  support,  leaving  nothing  remaining  at  the  time  of 
death."  Where  service  to  be  rendered  by  the  claimant  is  a  part 
of  the  consideration  for  the  contract  to  support  account  must  be 
taken  of  his  ability  to  contribute  to  his  own  support,  and  the 
balance  necessary  for  his  maintenance  may  be  arrived  in  accord- 
ance with  the  "preceding  rule.'*  After  the  death  of  the  person 
for  whose  support  and  decent  burial  the  broken  contract  pro- 
vided, his  administrator  may  prove  the  cost  of  such  burial  and 
the  defendant  may  show  the  reasonable  worth  of  keeping  and 
maintaining  him  during  life.'*  As  between  the  parties  to  a 
conveyance  of  land  the  breach  of  a  contract  to  support  a  third 
person  is  attended  with  liabilii^y  for  the  fair  value  of  his  sup- 
port and  maintenance,'*  on  the  breach  of  a  condition  to  support 
a  person  for  life  the  judgment  should  be  for  such  sum  as  is  a 
present  equivalent  for  full  performance,  including  prospective, 
as  well  as  past  damages."  There  may  be  a  recovery  for  the 
breach  of  a  contract  to  keep  the  daughter  of  the  plaintiff  in  the 

so  Marshall     v.     Mackintosh,     14  86  Baughan    v.    Brown,    122    Ind. 

T.  L.  Rep.  458    (1898).  us, 

31  Wiley  V.  Hart,  74  Wash.  142.  '  n,,     ^ 
„„,,■'        _         .       T„„    i.y     V           36  Case   V.    Case,    137    App.    Div. 

32  May    V.    Breunig,    120    N.    Y.  >  l  f 

Supp.  98.  (^^-  Y.)   393. 

33  Freeman  v.  Fogg,  82  Me.  408;  37  Fales    v.    Hemonway,     64    Me. 
Shover  v.  Myriek,  4  Ind.  App.  7.  ht     •  , 

0.,-T       .  Ti^   Ai         09    n..„        373;      Shover     v.     Myrick,     supra; 

34  Morrison    v.    McAtee,    23    Ore.  '  j        >         i      j 

530.  Schell  v.  Plumb,  55  N.  Y.  592. 
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family  of  the  defendant,  she  having  been  kept  there  for  a  time 
and  then  placed  in  an  asylum,  where  she  died,  of  the  difference 
between  the  value  of  the  care  and  treatment  she  received  and 
that  called  for  by  the  contract ;  the  entire  consideration  paid  for 
keeping  her  cannot  be  recovered.''  The  breach  of  a  contract 
to  provide,  care  for  and  ed^ieate  a  minor  in  return  for  her  serv- 
ices must  be  compensated  for  to  the  extent  of  their  value  after 
deducting  the  value  of  what  she  had  reserved.*'  Under  a  con- 
tract requiring  the  obligor  to  supply  the  obligee  with  money 
necessary  for  him  to  spend  whenever  he  should  think  proper 
to  visit  his  friends,  there  may  be  a  recovery  of  such  amount  as 
was  reasonably  required  to  make  such  visits  as  the  obligee  in 
the  "honest  and  fair  exercise  of  his  judgment  thought  fit  to 
make.*" 

§  699.  Defects  in  work  must  be  remedied;  liability  for  ex- 
penses and  consequential  losses.  The  measure  of  damages  for 
breach  of  contract  for  putting  up  particular  work,  as,  for  in- 
stance, a  steam  boiler,  by  doing  it  unskilfully  or  with  defective 
material  is  the  difference  between  its  value  in  its  defective  con- 
dition and  what  its  value  would  be  if  completed  in  compliance 
with  the  contract.  This  latter  sum  may  be  more  or  less  than  the 
contract  price,  but  it  is  obviously  the  proper  standard  by  which 
to  measure  the  damages  of  the  employer  because  a  boiler  so  com- 
pleted is  exactly  what  he  is  entitled  to ;  *'  then  the  contractor 

38  Vancleave  v.  Clark,  118  Ind.  61,  Norcross    v.    Vose,    199    Mass.    81 ; 

3  L.R.A.  519.  Simons  v.  Wittmann,  113  Mo.  App. 

89  Ottoway   V.    Milroy,    144   Iowa  357,    citing    the    text;     Chaityn    v. 

631.  Stock   (Misc.)    120  N.  Y.  Supp.  89; 

40  Berry  v.  Harris,  43  N.  H.  376.  Madisonville    v.    Rosser,    28     Ohio 

*lKleiderer  &  Son  v.  Aldridge'a  C.  C.  834;  Olson  v.  ftoerig,  45 
Ex'x,  160  Ky.  638;  Lincoln,  etc.  Wash.  541;  Arnold  v.  Producers'  F. 
Co.  v.  Ludwig,  94  Neb.  722;  Otis-  Co.,  141  Cal.  738;  Duggleby  v. 
Elevator  Co.  v.  Flanders  Realty  Co.,  Lewis  R.  Co.,  139  Iowa  432;  Car- 
244  Pa.  186;  American  S.  Co.  v.  penter  v.  Ibbetson,  1  Cal.  App.  272 
Lyons,  44  Tex.  Civ.  App.  150;  Con-  (it  seems)  ;  Germain  v.  Union 
verse  B.  Co.  v.  Geneva  County,  168  School  Dist.,  158  Mich.  214;  Mor- 
Ala.  432;  Fleming  v.  Lunsford,  163  gan  v.  Gamble,  230  Pa.  165;  Lam- 
Ala.  540 ;  Mercantile  T.  Co.  v.  Hen-  bert  v.  Jenkins,  112  Va.  376 ;  Amer- 
sey,  27  App.  D.  C.  210;  Hilliard  v.  ican  S.  Co.  v.  Lyons,  44  Tex.  Civ. 
King,  134  Ga.  817;  Culbertson  v.  App.  150;  Elwood  P.  Mills  Co.  v. 
Ashland  C.  &  C.  Co.,  144  Ky.  614;  Harting,  21  Ind.  App.  408;  Wagner 
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obtains  just  what  his  defective  work  is  worth.    In  many  cases 
the  rule  laid  down  is  that  the  contractor  is  liable  to  damages  for 


V.  Allen,  174  Mass.  563;  Pinches  v. 
Swedish  L.  Church,  55  Conn.  183; 
Mack  V.  Snell,  140  N.  Y.  193;  Cham- 
berlain V.  Hibbard,  26  Ore.  428 ;  De- 
berry  V.  Young,  1  Tenn.  Cas.  51; 
Bush  V.  Jones,  2  Tenn.  Cas.  224; 
Ashland  L.  S.  &  C.  Co.  v.  Shores, 
105  Wis.  122,  133;  Arndt  v.  Kel- 
ler, 96  Wis.  274;  Walter  v.  Hangen, 
71  App.  Div.  (N.  Y.)  40;  Crouch 
V.  Gutmarfn,  134  N.  Y.  45;  More  v. 
Arnfield,  15  Pa.  Super.  Ct.  140; 
Dornblatt  v.  Carlton,  10  Ga.  App. 
741;  Eaton  v.  Gladwell,  121  Mich. 
444,  449;  Danforth  v.  Freeman,  69 
N.  H.  466;  Short  v.  Moore,  19  Ky. 
L.  Rep.   1225;   White  v.  Brockway, 

40  Mich.  209;  White  v.  McLaren, 
151  Mass.  553;  Mack  v.  Sloteman, 
21   Fed.  109;   Leathers  v.  Sweeney, 

41  La.  Ann.  287;  Florence  0.  &  R. 
Co.  V.  Farrar,  119  Fed.  150,.  55 
C.  C.  A.  656,  citing  the  text;  Nor- 
way Plains  Sav.  Bank  v..  Moors,  134 
Mass.  129;   §  702. 

In  the  last  case  the  defendant  bor- 
rowed money  on  houses  in  process  of 
erection  and  covenanted  that  they 
should  cost  not  less  than  a  stated 
sum  and  should  be  finished  in  a,  good 
and  workmanlilie  manner.  There 
having  been  a  breach  of  the  con- 
tract, it  was  ruled  in  an  action  by 
the  mortgagee  that  the  measure  of 
damages  was  the  diiference  between 
the  value  of  the  houses  as  they  were 
to  be  and  their  value  as  they  were 
left,  not  exceeding  the  amount  due 
on  the  mortgage.  The  time  for  de- 
termining the  damage  was  when  the 
houses  were  left  as  finished  or  as 
soon  afterwards  as  plaintiff  had  no- 
tice, or  might  have  had  it,  of  their 
condition.    See  Lamoreaux  v.  Eolfe, 


36  N.  H.  33 ;  Colton  v.  Good,  11  Up. 
Can.  Q.  B.  153. 

On  objection  being  made  to  the 
use  of  material  on  the  ground  that 
it  was  not  first  class,  it  was  agreed 
that  if  it  was  not  first  class  the  em- 
ployer need  not  pay  anything  for  it. 
On  its  being  proved  that  the  mate- 
rial was  not  up  to  the  standard  the 
employer  was  entitled  to  have  de- 
ducted the  reasonable  value  of  the 
material  of  the  quality  contracted 
for,  and  not  merely  the  value  of  the 
material  used.  Wheaton  v.  Lund, 
61  Minn.  94. 

W'liere  the  owner  of  a  garment 
takes  it  to  the  vendor  to  have  it 
altered  and  the  alterations  result  in 
making  the  garment  so  small  that  it 
cannot  be  worn  the  damages  are  not 
measured  by  the  full  value  of  the 
garment,  but  by  the  cost  of  making 
it  fit  and  suitable  for  tlie  owner's 
wear,  this  representing  the  differ- 
ence between  the  value  of  the  cloak 
in  its  existing  condition  and  the 
value  it  would  have  had  if  the  alter- 
ations had  been  properly  made. 
May  V.  Georger,  21  Misc.  (N.  Y.) 
622,  citing  the  text,  and  reversing 
May  V.  Gunther,  20  Misc.  (N.  Y.) 
659 ;  Barrett's,  etc.  Dyeing  Estab; 
V.  Wharton,  101  N.  Y.  631. 

Negligence  in  superintending  the 
construction  of  a  building  is  ac- 
companied with  liability  for  the  ex- 
pense of  remedying  the  consequence 
thereof.  Straus  v.  Buchman,  98 
App.  Div.  (N.  Y.)  270;  Schwartz  v. 
Kuhn,  71  Misc.   (N.  Y.)   149. 

But  an  architect  contracting  to 
superintend  the  erection  of  a  build- 
ing will  not  be  liable  for  loss  by 
falling  of  plastering,  when  such  fall 
is  due  to  want  of  heat,  and  where 
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the  reasonable  cost  and  expense,  after  his  default,  of  procuring 
to  be  done  any  specific  work  which  he  undertook  to  do  and  has 
not  done ;  or  to  cure  defects  in  his  work  when  that  is  a  prudent 
and  practicable  method  of  removing  objections.**    It  is  imma- 


the  contract  does  not  require  'the 
contractor  to  furnish  such  heat,  the 
presumption  being  that  in  such  case 
it  was  the  duty  of  the  contraetee  to 
supply  it;  nor  is  the  architect  lia- 
ble where  contraetee  makes  pay- 
ments to  contractor  without  an  esti- 
mate from  the  architect,  and  where 
contractor  later  becomes  banltrupt, 
causing  additional  expense  to  con- 
traetee. Johnson  v.  O'Neill,  181 
Mich.  326. 

The  responsibility  for  misplacing 
a  house  on  a  lot  is  not  limited  to 
the  cost  of  correcting  the  error;  the 
lessened  value  of  the  whole  prop- 
erty measures  the  liability  of  the 
contractor.  Olsen  v.  Henderson,  113 
App.  Div.  (N.  Y.)   676. 

A  demand  for  the  damages  caused 
by  the  breach  of  a  contract  to  re- 
pair an  article,  on  its  return  in  a 
damaged  condition,  terminates  the 
contract  for  its  repair,  and  dam- 
ages subsequently  accruing  to  it  are 
not  recoverable.  The  same  rule  ap- 
plies if  the  damages  are  claimed  on 
the  theory  of  negligence.  Adams  v. 
Kline  (Misc.),  119  N.  Y.  Supp.  280. 

42  Morris  v.  Hokosona,  26  Colo. 
App.  251;  George  Thompson  &  Son 
Co.  V.  Holtzer-Cabot  Elec.  Co.,  184 
111.  App.  475;  Trunk  v.  Clark,  163 
Iowa  620;  Humboldt  County  v'. 
Ward  Bros.,  163  Iowa  510;  Thomas 
v.  Warrenburg,  92  Kan.  576;  Kleid- 
erer  &  Son  v.  Aldridge's  Ex'x,  160 
Ky.  638;  C.  W.  Hunt  Co.  v.  Boston 
El.  R.  Co.,  217  Mass.  319;  Johnson 
v.  Church  of  St.  Charles,  126  Minn. 
338;  Knost  v.  Van  Hoose,  182  Mo. 
App.  40;  Lincoln,  etc.  Co.  v.  Lud- 
wig,  04  Neb.  722;  Martin  v.  Oberle, 


85  Misc.  (N.  Y.)  35;  Wiebener  v. 
Peoples,  —  Okla.  — ,  142  Pac.  1036 ; 
Otis,  etc.  Co.  V.  Flanders,  etc.  Co., 
244  Pa.  186;  Baylies  v.  Bent,  185 
111.  App.  437;  Funk  v.  House,  — 
Tex.  Civ.  App.  — ,  168  S.  W.  481; 
Wacon  Cement  Stone  Works  v. 
Smith,  —  Tex.  Civ.  App.  — ,  162  S. 
W.  1158;  Thomas  v.  Kanawha,  etc. 
Co.,  73  W.  Va.  374;  Dillon  v.  Su- 
burban, etc.  Co.,  73  W.  Va.  363; 
Tompkins  v.  Monticello  C.  O.  Co., 
153  Fed.  817;  Bacigalupi  v.  Phoe- 
nix B.  &  C.  Co.,  14  Cal.  App.  632; 
Fabian  v.  Lammers,  3  Cal.  App.  109 ; 
Carpenter  v.  Ibbetson,  1  Cal.  App. 
272;  Hebb  v.  Welsh,  185  Mass.  335; 
Smith  v.  Davis,  150  Ala.  106 ;  Leifer 
Mfg.  Co.  V.  Gross,  93  Ark.  277; 
Ideal  H.  Co.  v.  Kramer,  127  Iowa 
137;  McCullough  v.  Hayde  C.  Co., 
82  Kan.  734,  citing  the  text;  Cor- 
bin  0.  &  G.  Co.  V.  Mull,  123  Ky. 
763;  Filston  F.  Co.  v.  Henderson, 
106  Md.  335 ;  Anthony  v.  Moore,  135 
App.  Div.  (N.  Y.)  203;  Bell  v. 
Mutual  Maeh.  Co.,  150  N.  C.  Ill; 
Madisonville  v.  Rosser,  8  Ohio  C.  C. 
(N.  S.)  387;  Masterson  v.  Heitmann, 
38  Tex.  Civ.  App.  476;  Lambert  v. 
Jenkins,  112  Va.  376;  Jenkins  v. 
American  S.  Co.,  45  Wash.  573; 
Saluda  Mfg.  Co.  v.  Pennington,  2 
Spears  735;  Walter  v.  Huggins,  164 
Mo.  App.  69;  McCune  v.  Rateliff, 
88  Kan.  653 ;  Graham  v.  Cooper,  119 
Md.  358;  L'Union  Musicale  v. 
Chevalier,  109  Me.  548 ;  Weed  v. 
Draper,  104  Mass.  28;  Pittsburg  C. 
Co.  V.  Foster,  59  Pa.  365 ;  Brown,  v. 
Foster,  57  id.  165,  98  Am.  Dec.  213; 
Spink  V.  Mueller,  77  Mo.  App.  85; 
Long    Beach    City    School    Dist.    v. 
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terial  that  the  employer  uses  another  method  of  construction 
and  secures  a  different  result  if  such  method  was  the  cheapest 


Dodge,  135  Cal.  401;  Cutler  v.  Close, 
5  C.  &  P.  337 ;  Thornton  v.  Place,  1 
M.  &  Eob.  318;  Houser  v.  Pearce, 
13  Kan.  104;  Clifford  v.  Richardson, 
18  Vt.  620;  Dean  v.  White,  5  Iowa 
266;  Goddard  v.  Barnard,  16  Gray 
205;  Sunman  v.  Clark,  120  Ind.  142; 
Lord  V.  Comstock,  52  N.  Y.  Super. 
S48 ;  O'Brien  v.  Anniston  P.  Works, 
93  Ala.  582;  White  v.  Sisters  of 
Charity,  79  111.  App.  646;  Belvidere 
G.  L.  &  F.  Co.  V.  Wayland,  77  id. 
657;  Novelty  I.  Works  v.  Capital 
City  O.  Co.,  88  Iowa  524;  Indian- 
apolis T.  C.  Co.  V.  Murphy,  99 
Iowa  633;  Danforth  v.  Freeman,  69 
N.  H.  466;  Haines  v.  Young,  13  Pa. 
Super.  Ct.  303;  Ashland  L.  S.  &  C. 
Co.  V.  Shores,  105  Wis.  122,  133; 
Maryland  I.  Co.  v.  Arctic  I.  M.  Mfg. 
Co.,  79  Md.  103;  Davis  v.  Ford,  81 
Md.  333 ;  Watts  v.  Board  of  Educa- 
tion, 9  App.  Div.  (N.  Y.)  143;  Will- 
iams V.  Island  City  M.  Co.,  25  Ore. 
573;  Van  Clief  v.  Van  Vechten,  130 
N.  Y.  571;  North  Chicago  St.  R.  Co. 
V.  Burnham,  42  C.  C.  A.  584,  102 
Fed.  669,  citing  Dushane  v.  Bene- 
dict, 120  U.  S.  630,  30  L.  ed.  810; 
Stillwell  &  B.  Mfg.  Co.  v.  Phelps, 
130  U.  S.  520,  32  L.  ed.  1035; 
Keeler  v.  Herr,  157  111.  57,  60 ;  John- 
son V.  Freeman,  160  Pa.  317;  Com- 
monwealth R.  Co.  V.  Palmer  L.  Co., 
67  N.  J.  L.  566;  Norton  v.  KuU, 
are   to  the   same   effect. 

If  on  account  of  the  abandonment 
of  a  building  contract  the  owner 
finds  it  necessary  to  employ  an 
architect  to  advise  about  and  super- 
intend the  completion  of  the  build- 
ing, the  contractor  is  liable  for  that 
expense  as  well  as  for  the  difference 
between  the  value  of  the  building  if 
completed   and   the   contract   price. 


Watson  V.  De  Witt  County,  19  Tex. 
Civ.  App.  150. 

In  Walker  v.  Ellis,  1  Sneed  515,  it 
was  held  that  expenses  incurred  in 
attempting  to  get  elsewhere  the  ar- 
ticles the  defendant  had  contracted 
to  make  were  not  recoverable  as 
damages. 

The  use  of  night  labor  at  an  in- 
creased cost  over  day  labor  may  be 
justified  where  the  contractor  has 
not  availed  himself  of  his  oppor- 
tunity to  remedy  the  defect.  Schil- 
linger  v.  Thompson-S.  Co.,  171  111. 
App.  319. 

The  foregoing  rule  has  been  ob- 
jected to  on  the  ground  that  it 
would  force  the  employer  to  forego 
the  benefit  of  his  bargain  and  pay 
for  a  building  different  from  that 
contracted  for;  and  that,  where  in- 
ferior material  and  defective  work- 
manship have  been  used  there  may 
be  recovered  the  cost,  over  and  above 
the  contract  price,  of  having  the 
building  completed  according  to  the 
contract.  American  S.  Co.  v.  Lyons, 
44  Tex.  Civ.  App.  150. 

The  employer  may  not  proceed  in 
a  reckless  or  extravagant  manner 
and  charge  the  contractor  for  ex- 
penses unnecessarily  or  unreason- 
ably incurred.  Mayor,  etc.  v.  Second 
Ave.  R.  Co.,  102  N.  Y.  572;  Powers 
V.  Yonkers,  114  id.  145. 

If  the  contract  provides  for  unit 
prices  for  the  several  classes  of  work 
the  owner  who  completes  them  must 
show  that  the  cost  of  each  was  fair 
and  reasonable.  National  C.  Co.  v. 
Hudson  River  W.  R.  Co.,  118  App. 
Div.    (X.   Y.)    665. 

It  is  said  in  objection  to  this 
rule:  The  defect  might  be  of  such 
a  character  as  to  diminish  the  value 


2600 


BUTHEBLAIirD    ON    DAMAGES. 


§  699] 


and  most  expeditious  and  the  result  was  the  necessary  one,  no 
advantage  to  him  resulting  therefrom  after  the  execution  of 
the  work.*'  It  is  understood  that  this  is  not  to  be  regarded  as 
justifying  any  substantial  departure  from  the  plans  drawn  for 
the  execution  of  the  original  contract.**  In  determining  the 
value  of  the  article  made,  its  fair  value  to  the  employer  is  to  be 
considered.**  Expenses  necessarily  incurred  because  of  the  ex- 
istence of  defects  in  the  work  done  may  be  recovered.*®  It  is 
immaterial  to  the  right  to  recover  according  to  the  rule  stated 


of  the  house  but  little,  while  to 
make  the  work  conform  literally  to 
the  contract  would  involve  recon- 
struction at  unreasonable  and  dis- 
proportionate expense.  White  v. 
McLaren,  supra. 

Where  the  employer  may  com- 
plete the  work  and  recover  what- 
ever he  may  expend  in  so  doing  in 
excess  of  the  contract  price  all  sums 
expended  in  good  faith  may  be  re- 
covered; no  question  of  the  reason- 
ableness of  the  expenditures  arises. 
Baer  v.  Sleicher,  153  Fed.  129,  82 
C.  C.  A.  281. 

The  contractee  may  recover  the 
difference  between  what  the  build- 
ing would  have  cost  under  the  con- 
tract abandoned  in  toto  and  what  it 
would  have  cost  under  another  con- 
tract without  performance  under 
the  latter.  Simons  v.  Wittmann, 
113  Mo.  App.  358,  citing  the  text. 

*3  Eowe  V.  Peabody,  207  Mass. 
226. 

« Thompson  v.  Chaffee.  39  Tex. 
Civ.  App.  567. 

Where  the  right  to  change  the 
plans  and  increase  or  diminish  the 
various  kinds  and  quantities  of 
work  existed  the  employer  had  the 
burden  of  showing  that  portions 
omitted  were  by  reason  of  such 
change.  In  the  absence  of  such 
proof,  if  the  contractor  proves  the 
probable    profit    upon    such    items. 


Under  the  contract,  the  employer 
may  not  recover  such  profits.  Na- 
tional C.  Co.  V.  Hudson  River  W. 
P.  Co.,  118  App.  Div.  (N.  Y.)   665. 

The  owner  of  a  leasehold  interest 
in  a  mine  may  recover  from  one 
who  has  failed  to  perform  his  eon- 
tract  to  drain  it,  in  consequence  of 
which  the  mine  became  flooded,  the 
cost  of  restoring  it  to  its  previous 
condition  if  that  does  not  exceed 
the  value  of  his  interest,  in  which 
event  the  value  of  his  interest  meas- 
ures the  recovery.  Carter  v.  Cairo, 
etc.  R.   Co.,  345  111.  App.   653. 

45  Danforth  v.  Freeman,  69  N.  H. 
466. 

**  Johnson  v.  Freeman,  160  Pa. 
S17;  Dixon-W.  Co.  v.  Phillips  G. 
Co.,  169  Pa.  167;  Schwartz  v.  Kuhn, 
71  Misc.  (N.  Y.)  149. 

In  Gayton  v.  Day,  178  Fed.  249, 
101  C.  C.  A.  609,  a  contract  to  drill 
a  well  was  performed,  afterwards 
another  contract  to  continue  the 
drilling  was  made;  this  was  but 
partially  performed.  These  were 
separate  contracts,  and  the  recovery 
for  the  breach  of  the  second  was 
limited  to  the  expense  incurred 
thereunder  and  any  loss  directly 
following;  in  the  absence  of  proof 
thereof  only  nominal  damages  were 
recoverable. 

Where  plaintiff  claimed  a  reduc- 
tion from  the  contract  price  for  de- 
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tli,at  the  defects  complained  of  have  not  been  remedied,"  and 
that  the  employer  has  sold  the  building  without  deducting  any- 
thing from  the  price  because  of  the  defects  in  it.*'  The  em- 
ployer may  not  resort  to  another  and  more  expensive  way  of 
accomplishing  the  result  stipulated  for  unless  it  is  clear  that 
the  method  adopted  will  be  ineffectual.**  If  the  omissions  and 
defects  in  a  building  are  such  as  to  make  it  impossible  for  the 
structure  to  correspond  exactly  with  the  contract  there  should  be 
deducted  from  the  price  the  amount  by  which  its  value  falls 
short  of  what  it  would  have  been  if  there  had  been  literal  com- 
pliance with  the  contract.  It  is  immaterial  whether  the  action 
is  for  the  enforcement  of  a  lien  or  upon  a  quantum  meruit  by 
the  contractor,  or  by  the  employer  against  the  contractor  for 
damages.*"  The  expenses  recoverable  are  made  up  of  several 
elements,  such  as  the  usual  profit  the  employer  would  pay,** 
the  value  of  his  time  in  superintending  abandoned  work,**  the 
wages  of  employees  and  the  value  of  the  use  of  the  thing  de- 
fectively repaired,*'  and  depreciation  in  the  value  of  the  use  of 
the  material  produced  if  the  employer  furnished  it.**  The  ac- 
ceptance of  articles  made  to  order  precludes  the  recovery  of 
damages  because  of  their  inferior  character ;  but  payments  made 
for  those  returned  may  be  recovered.  If  the  contract  has  been 
but  partially  performed  the  employer  may,  if  the  articles  have 
a  market  value,  recover  the  difference  between  the  value  of  those 
not  delivered  and  the  price  to  be  paid  for  them;  if  they  are 
without  such  value  he  may  recover  the  difference  between  the 
value  of  the  articles  to  him  and  such  price.**    A  contractor  does 

fective    installation    of    hot    water  49  McCarthy  v.  Central  Dredging 

heating  apparatus,  recovery  for  ad-  Co.,  122  C.  C.  A.  267,  203  Fed.  965. 

ditional  work 'and  materials  to  com-  60  Pelatowski  v.  Black,  213  Mass. 

plete   the   plant   was   denied   where  428. 

plaintiff    did    not    show    that    such  61  Modern    Steel    S.    Co.    v.    Van 

work  and  materials  were  necessary  Buren  County,  126  Iowa  606. 

to  make  the  plant  comply  with  the  62  Donlan  v.  American  B.  &  T.  Co., 

contract.     Baylies  v.  Bent,  185  111.  139  N.  C.  212. 

App.  437.  63  Bell  v.  Mutual  M.  Co.,  150  N. 

47  Logansport,  etc.  R.  Co.  v.  Wray,  C.  111. 

52  Ind.  578;  Ekstrand  v.  Barth,  41  64  Harris  v.  Lumpkin,  136  Ga.  47. 

Wash.  321.  ^^  Ideal  W.  Co.  v.  Garvin  M.  Co., 

48  Ekstrand  v.  Barth,  supra.  92  App.  Div.    (N.  Y.)    187. 

Suth.  Dam.  Vol.  III.— 10. 
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not  avoid  liability  for  departing  from  the  plans  according  to 
which  he  was  to  work  by  selling  the  house  erected  under  a 
mortgage  before  possession  was  taken  by  the  owner.'^  In  so 
far  as  materials  in  a  building  partially  constructed  at  the  time 
of  its  fall  are  a  part  of  the  realty  and  to  the  extent  that  work 
done  reduces  the  cost  of  completing  the  structure,  the  contractor 
is  to  be  credited  with  their  value;  but  unattached  materials  on 
the  premises  are  the  projjerty  of  the  contractor. '''  The  loss  sus- 
tained by  the  act  of  an  employee  in  locating  inferior  lands  is  the 
difference  between  their  value  and  the  value  of  those  he  under- 
took to  locate.^' 

If  in  an  action  on  a  bond  to  save  the  plaintiff  harmless  from 
liens  on  a  building  and  to  secure  its  erection  by  a  specified^  day 
there  is  a  breach  in  both  particulars  the  expenditures  incurred 
by  the  plaintiff  in  completing  the  building  and  in  discharging 
liens  made  necessary  by  the  defendant's  default  constitute  the 
measure  of  damages.*'  And  where  a  bond  had  been  given  con- 
ditioned to  do  certain  work  in  clearing  land  for  breach  of  it  the 
cost  of  performing  the  stipulated  work  was  recoverable.®"  On 
the  failure  to  cut  and  remove  within  two  years  growing  timber 
on  land  and  to  pay  a  stipulated  price  for  it  the  damages  are  the 
difference  in  the  value  of  the  timber  not  removed  at  the  con- 
tract price  and  its  market  value  where  it  is.  If,  however,  it  was 
within  the  contemplation  of  the  parties  that  the  timber  was  to 
be  removed  for  the  purpose  of  fitting  the  land  for  cultivation 
there  may  be  a  recovery  of  the  damage  sustained  from  that 
cause,  but  only  for  such  a  reasonable  time  after  the  expiration 

58Woarms   v.    United   States,    39  140;    Seavey   v.    Shurick,    110   Ind. 

Ct.  of  Cls.  10.  494. 

67  Savage  v.  Glenn,   10  Ore.  440.  Where    there    was  .a    failure    to 

B8  Noble  V.  Libby,  144  Wis.  632.  completely  grade  land  it  was  held 

69  Hirt  V.  Hahn,  61  Mo.  496.     See  that  the  contractor  could  show  the 

Moore  v.  Kline,  26  Colo.  App.  334,  -value  of  the  land  before  and  after 

where  a  similar   bond  was  held  to  he  began  work  and  the  damage  done 

be  a  penalty  and  unenforceable.     In  to  buildings,   including  the  loss  of 

that  case  it  appeared  that  plaintiff  rentals;    while   the   employer   could 

later    obtained    possession    of    the  show   the   last   two   items   and   the 

premises  and  was.  enjoying  them  at  cost-     of      completing      the      work. 

the  time  suit  was  brought.  Sweeney  v.  Lewis  C.  Co.,  66  Wash. 

60  Sullivan    v.    Eeardon,    5    Ark.  490. 
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of  the  two  years  as  will  enable  the  plaintiff  to  complete  the  work 
left  unfinished  by  the  defendant.*^ 

The  plaintiff,  an  engineer,  was  employed  by  one  S.  to  repair 
a  steam  threshing-machine,  the  work  to  be  finished  before  har- 
vest or  by  the  end  of  July  or  the  beginning  of  August.  It  be- 
ing found  necessary  to  get  a  new  fire-box  made  the  plaintiff, 
in  June,  contracted  with  the  defendants  to  make  one  for  hiin 
for  12Z.,  which  was  paid,  and  they  agreed  to  make  it  in  about 
a  fortnight  The  fire-box  was  not  sent  to  the  plaintiff  until 
the  3d  of  September,  when  it  was  found  to  be  useless.  He  was 
then  obliged  to  employ  another  person  to  make  another  fire-box, 
for  which  he  had  to  pay  201.  The  threshing-engine,  in  conse- 
quence of  these  delays,  not  being  ready  until  November,  S. 
brought  an  action  against  the  plaintiff  to  recover  damages  in 
respect  of  his  breach  of  contract,  claiming  501. _,  but  he  ultimate- 
ly settled  the  matter  by  accepting  201.  and  costs,  making  alto- 
gether 251.  17s.  It  did  not  appear  that  the  plaintiff,  when  he 
gave  the  defendants  the  order  for  the  fire-box,  communicated 
to  them  the  nature  of  his  contract  with  S.,  or  that  they  were 
made  aware  of  it  until  after  there  had  been  a  complete  breach 
of  their  contract.  It  was  held  that  the  plaintiff  was  entitled  to 
recover  the  sum  he  had  paid  the  defendants  for  the  fire-box, 
and  the  further  sum  of  81.,  which  he  had  to  pay  in  securing 
another  one ;  but  that  the  compensation  paid  to  S.  was  not  such 
a  damage  as  might  fairly  and  reasonably  be  considered  either 
as  arising  naturally  from  the  defendants'  breach  of  contract,  or 
as  might  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  the  parties  at  the  time  they  made  the  contract  as  tbe 
probable  result  of  the  breach  of  it.^^  In  such  cases  the  employer 
is  generally  entitled  to  measure  his  damages  by  what  the  neces- 

Eut  one  who  agrees  to  accept  a  promise   was   gratuitous   and  unen 

gift  of  soil  on  condition  of  its  re-  foreeable.    Denver  Pressed  Brick  Co. 

moval  from  plaintiff's  land,  and  re-  v.  Le  Fevre,  25  Colo.  App.  304. 

moves  a  part  of  it  is  not  liable  for  61  Furstenbury  v.  Fawsett,  61  Md. 

failure  to  remove  the  balance.     The  184. 

reason    given    for   this    decision    is  62  Portman  v.  Middleton,  4  C.  B. 

that  in  the  absence  of  proof  that  the  (N.S.)    322;    Hadley   v.   Baxendalo, 

value  of  the  soil  was  the  considera-  9  Ex.  341.     See  Smeed  v.  Foord,  1 

tion' of  the  promise  to  remove  it,  the  E.  &  E.  602;   Collins  v.  Baumgard- 
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sary  expense  would  be  to  procure  to  be  done  the  work  which  the 
contractor  neglected  to  do,  whether  the  work  is  actually  done 


ner,  52  Pa.  461;  Hawley  v.  Belden, 
1  Conn.  93 ;  Fisher  v.  Goebel,  40  Mo. 
475. 

Missouri,  etc.  E.  Co.  v.  Fort  Scott, 
15  Kan.  435,  is  an  interesting  case 
on  the  subject  of  damages.  The  city 
of  Fort  Scott  subscribed  for  $75,000 
of  stock  in  the  Missouri,  etc.  R.  Co., 
and  issued  $75,000  of  its  bonds  in 
payment  therefor.  In  pursuance  of 
the  same  contract  the  city  also  is- 
sued $25,000  of  its  bonds  to  the 
company  for  the  purchase  of  right 
of  way  through  the  city  and  for 
grounds  for  machine  shops,  engine 
liouses,  etc.  In  consideration  there- 
of the  company  promised  that,  with- 
in six  months,  it  would  construct  a 
railroad  from  Sedalia,  Mo.,  through 
Fort  Scott,  to  connect  with  the  line 
running  from  Junction  City  in  a 
southeasterly  direction;  that  it 
would  make  this  a  great  through 
line  to  the  Indian  Territory  and 
Texas,  and  construct  no  other  line 
of  road  south  of  Fort  Scott  in  the 
same  direction;  that  it  would  make 
Fort  Scott  the  end  of  a  division,  and 
erect  engine  houses  and  machine 
shops  at  or  near  that  place,  before 
doing  so  at  any  other  point  south- 
west of  Sedalia  on  the  through  line 
of  its  road.  The  company  completed 
this  contract,  except  that  it  did  not 
make  Fort  Scott  the  end  of  a  divi- 
sion, and  did  not  erect  an  engine 
house  and  machine  shops  there,  but 
erected  them  at  Parsons.  In  an  ac- 
tion by  the  city  for  the  breach  of 
this  contract  testimony  was  ad- 
mitted, against  objection  on  behalf 
of  the  company,  of  a  diminution  of 
population  for  the  purpose  of  show- 
ing a  decline  in  the  price  of  real 
estate  in  the  city  during  a  period 


subsequent  to  the  construction  of 
th^  road,  and  prior  to  the  building 
of  the  shops  and  engine  house  at 
Parsons,  and  ending  after  the  fact 
of  such  building  became  known  at 
Fort  Scott.  This  testimony  was 
held,  on  appeal,  inadmissible,  be- 
cause speculative;  it  only  tended  to 
show  a  loss  of  uncertain  profits  ex- 
pected to  accrue  from  the  perform- 
ance of  the  contract;  and  also 
because  such  depreciation  and  de- 
population might  have  resulted  from 
other  causes  as  well  as  from  the 
breach  of  the  contract.  The  court 
suggested  that  recovery  might  be 
measured  by  the  consideration,  as 
though  the  company's  undertaking 
were  a  condition  precedent  or  sub- 
sequent; and,  in  the  latter  case,  the 
city  is  entitled  to  recover  the 
amount  paid  with  interest;  or, 
wliere  the  unperformed  condition  is 
the  erection  of  buildings  or  other 
improvements  within  the  city,  the 
value  thereof  for  the  purposes  of 
taxation  might  be  treated  as  the 
measure  of  damages.  Brewer,  J., 
said:  "The  city,  by  the  non-per- 
formance of  the  condition,  loses  the 
value  of  the  improvement  for  the 
purpose  of  taxation,  and  this  is  a 
direct  pecuniary  loss,  and  one  sus- 
ceptible of  determination  with  rea- 
sonable certainty.  The  average  rates 
of  taxation  in  the  past — there  being 
no  exceptional  causes  of  temporary 
taxation— may  fairly  be  accepted 
at  the  rates  of  the  future.  The  value 
of  the  improvement  being  shown, 
the  amount  of  the  annual  tax  is 
a  simple  mathematical  calculation. 
This  annual  tax  may  be  considered 
in  the  nature  of  an  annuity  whose 
present  value  is  susceptible  of  exact 
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or  not;  for  the  same  reason  that  a  vendee  in  an  executory 
contract  for  the  sale  of  goods  need  not,  in  fact,  purchase  the 
goods  he  was  entitled  to  receive  from  the  vendor  in  order  to 
have  his  damages  computed  on  the  basis  of  what  they  would 
cost  him  at  the  time  of  the  breach.  It  has  been  conteaded 
that,  because  a  discharged  contractor  may  recover  the  prob- 
ably certain  profits  he  would  have  made  if  he  had  been  per- 
mitted to  proceed  with  his  undertaking,  an  employer  whose 
contractor  has  unjustifiably  abandoned  his  contract  may,  with- 
out completing  the  work,  recover  the  difference  between  the 
contract  price  and  the  sum  which  it  would  cost  to  complete 
it.  But  the  court  could  not  agree  to  this  contention.  It 
did  not  become  necessary  for  it  to  lay  down  a  rule  as  to 
the  measure  of  damages  in  such  a  case,  though  the  inference 
is  that  the  view  was  entertained  that  none  in  excess  of 
nominal  can  be  recovered  because  of  the  absence  of  proof. ^* 
In  an  earlier  case  **  in  which  the  employer  set  up  as  a  counter- 
claim to  an  action  to  recover  damages  for  a  breach  of  the  con- 
tract with  the  plaintiff  for  the  construction  of  a  railroad  the 
loss  of  certain  freight  which  it  had  arranged  to  carry  over  the 
road  and  for  the  sum  it  would  cost  to  complete  the  road  in  ex- 
cess of  the  contract  price,  both  these  grounds  of  recoupment  were 
denied, — the  first,  because  arising  on  a  collateral  contract  not 

determination  by  the  ordinary  ta-  (N.  Y.)    508,  is  in  harmony  with 

bles."  them. 

But  where  there  is  a  breach  of  a  68  King  v.  Nichols,  53  Minn.  453 ; 
contract  to  locate  a  depot  on  the  American  S.  Co.  v.  Woods,  105  Fed, 
land  of  an  individual  the  damages  741,  45  C.  C.  A.  282. 
are  measured  by  the  difference  in  64  American  S.  Co.  v.  Woods,  su- 
the  value  of  the  land  without  the  pra.  See  S.  C,  on  rehearing,  106 
depot  and  its  value  if  the  location  Fed.  263,  45  C.  C.  A.  282. 
had  been  made.  Mobile  &  M.  R.  Co.  If  it  is  not  shown  that  the  prem- 
V.  Gilmer,  85  Ala.  422,  436;  Louis-  ises  are  less  valuable  because  of  the 
ville,  etc.  E.  Co.  v.  Sumner,  106  Ind.  contractor's  default  the  damages  are 
55,  55  Am.  Rep.  719;  Watterson  v.  measured  by  the  difference  the  em- 
Allegheny  Valley  R.  Co.,  74  Pa.  208 ;  ployer  would  have  paid  under  the 
Houston,  etc.  R.  Co.  v.  MoUoy,  64  contract  for  the  omitted  work  and 
Tex.  607.  These  cases  are  cited  with  the  fair  cost  of  doing  it.  New  York 
approval  in  Blagen  v.  Thompson,  23  M.  C.  Co.  v.  City  Homes  I.  Co. 
Ore.  239,  18  L.R.A.  315,  stated  in  (Misc.)  88  N.  Y.  Supp.  233. 
§  702 ;  Brooklyn  Hills  I.  Co.  v.  New  65  Hunt  v.  Oregon  Pac.  R.  Co.,  36 
York,    etc.    R.    Co.,    80    App.    Div.  Fed.  481,  1  L.R.A.  842 
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within  the  contemplation  of  the  parties,  and  the  second,  because 
of  its  uncertainty,  and  because  contingent  on  the  construction  of 
the  road  by  the  defendant.  A  contractor,  by  failing  to  fulfill  his 
undertaking,  may  become  responsible  for  the  employer's  loss  of 
rent,  in  which  event  his  liability  is  measured  by  the  fair  rental 
value  of  the  premises — not  by  what  a  responsible  party  had  of- 
fered for  them.®^  The  acceptance  of  work  does  not  waive  latent 
defects  in  it  if  they  are  not  open  to  inspection.^''  An  employer 
who  has  paid  in  advance  for  work  is  not  entitled  to  recover 
the  payment  made  as  the  measure  of  damages  for  the  breach  of 
the  contract;  that  can  only  be  done  on  showing  that  the  work 
was  of  no  value  to  him  or  of  less  value  than  the  amount  paid-^* 
If  the  owner  avails  himself  of  the  right  to  finish  the  work  at  the 
expense  of  the  contractor  the  latter  is  entitled  to  the  benefit  of 
the  work  so  done  and  cannot  be  prejudiced  by  the  manner  in 
which  it  was  done.^'  One-half  the  costs  only  may  be  awarded, 
in  the  discretion  of  the  court,  to  a  contractor  who  recovers  in  an 
action  to  enforce  his  lien  if  he  did  part  of  the  work  carelessly 
and  negligently.'"' 

§  700.  Liability  if  accident  prevents  performance.  "Where 
the  undertaking  is  to  make  some  article  or  even  to  build  or  com- 
plete a  house  on  the  employer's  land  the  contractor  is  not  ex- 
empt from  liability  as  for  a  breach  of  his  contract  though  he  has 
been  prevented  from  performing  it  solely  by  some  accident  or 
casualty  by  which  the  result  of  his  work  before  completion  has 
been  destroyed  without  fault  on  his  part ;  as  where  the  building 

BSHawley   v.    Florsheim,    44    111.  give   concessions   in   rent   till   Oeto- 

App.    320.      But    see    Hallgren    v.  ber  1. 

Cowles,    184    111.    App-.    87,    holding  67  Ludlow  L.  Co.  v.  Kuhllng,  119 

that  where  a  contract  provided  that  Ky.    251;    Monahan    v.    Fitzgerald, 

an  apartment  house  should  te  ready  104     111.     525;     Long     Beach     City 

for  occupancy  August  1,  and  it  was  School  Dist.  v.  Dodge,  135  Cal.  401. 

not   completed   until    Sept.   22,   the  68  Noble  v.  Libby,   144  Wis.  632; 

owner  was  held  to  have  suffered  no  Smitli   v.   Cowen,   3   App.   Div.    (N. 

loss   which   he   could   recover    from  Y. )    230,   affirmed   without  opinion, 

the   contractor  though   it   appeared  157  N.  Y.  714. 

that  the  usual  renting  seasons  com-  69  Crouch  v.  Gutraann,  134  N.  Y. 

menced  October   1   and  May  1,  and  45. 

that   it   was   customary   in   renting  70  Chamberlain  y.  Hibbard,  26  Ore. 

flats   in   August   and   September   to  428. 
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he  has  contracted  to  erect  has  fallen  in  consequence  of  some 
latent  defect  in  the  soil  impairing  the  foundation/^  by  light- 
ning or  fire/*  or  other  cause  beyond  the  control  of  the  promisor/' 
unless  it  arises,  directly  or  indirectly,  from  the  acts  of  the 
promisee.''*  But  it  is  otherwise  if  the  building  has  been  ap- 
proved and  accepted  by  the  owner,  though  before  its  comple- 
tion ;  in  case  of  its  loss  by  fire  he  must  bear  the  loss,"  or  where 
a  person  agrees  to  expend  labor  upon  a  specified  subject,  the 
property  of  another,  as  to  shoe  his  horse,  or  slate  or  perform 
other  work  upon  his  dwelling-house,  and  the  horse  dies  or  the 
house  is  destroyed  by  fireJ*    Cases  applying  this  exception  pro- 


71  Dermott  v.  Jones,  2  Wall.  1,  17 
L.  ed.  762;  School  Trustees  v.  Ben- 
nett, 27  N.  J.  L.  513,  72  Am.  Dec. 
373;  Stees  v.  Leonard,  20  Minn. 
494;  Brown  v.  Laurie,  1  Low.  Can. 
Eep.  343,  5  id.  65;  Satterlee  v. 
United  States,  30  Ct.  of  Cls.  31,  50. 

But  where  the  contract  required 
contractor  to  obey  instructions  of 
the  architect,  and  he  did  so  after 
calling  his  attention  to  defects  in 
the  soil  which  he  thought  might 
cause  the  building  iio  fall,  the  court 
refused  to  apply  the  rule  stated  in 
the  text,  and  allowed  contractor  to 
recover  the  cost  of  rebuilding  under 
new  plana.  The  decision  went  on 
the  ground  that  the  contract  placed 
the  whole  duty  of  testing  the  soil 
on  the  architect,  although  the  court 
refused  to  decide  whether  tlie  gen- 
eral rule  that  contractor  was  liable 
for  damage  caused  by  defects  in  the 
soil  was  law  in  Pennsylvania.  Wil- 
liam Miller  &  Sons  Co.  v.  Homeo- 
pathic, etc.  Dispensary,  243  Pa.  502. 

See,  also,  Huetter  v.  Warehouse, 
etc.  Co.,  81  Wash.  331,  where  con- 
tractor refused  to  complete  perform- 
ance on  existing  plans,  and  de- 
manded new  ones,  on  the  ground 
that  existing  plans  were  so  defective, 
with  reference  to  the  construction 
of  the  viaduct  contracted  for,  as  to 


make  the  work  impossible.  The  con- 
tractor was  allowed  to  recover  the 
reasonable  value  of  work  and  mate- 
rials furnished. 

TO  Keel  V.  Construction  Co.,  143 
N.  C.  429;  Keeling  v.  Schastey,  18 
Cal.  App.  764;  Tompkins  v.  Dud- 
ley, 25  N.  Y.  272,  82  Am.  Dec.  349; 
Adams  v.  Nichols,  19  Pick.  275,  31 
Am.  Dee.  137;  School  Dist.  v. 
Dauchy,  25  Conn.  530,  68  Am.  Dec. 
371;  Bacon  v.  Cobb,  45  111.  47; 
Shanks  v.  Griffin,  14  B.  Mon.  153. 
See  Clark  v.  Franklin,  7  Leigh  1. 

73  Gathwright  v.  Callaway  County 
10  Mo.  663;  Hawley  v.  Florsheim, 
44  111.  App.  320;  Southern  B.  &  L. 
Ass'n  v.  Price,  88  Md.  155,  42  L.R.A. 
206;  Budget  v.  Binnington,  25  Q. 
B.  Div.  320. 

MDolan  V.  Rodgers,  149  N.  Y. 
489;  Vandegrift  v.  Cowles  E.  Co., 
161  N.  Y.  435,  48  L.R.A.  685. 

75  Galyon  v.  Ketchen,  85  Tenn.  55. 

'6  Keel  V.  Construction  Co.,  supra; 
Keeling  v.  Schastey,  supra;  Atlan- 
tic &  D.  E.  Co.  V.  Delaware  C.  Co., 
98  Va.  503;  Clark  v.  Franklin,  2 
Leigh  1 ;  Garretty  v.  Brazell,  34 
Iowa  100;  Angus  v.  Scully,  176 
Mass.  357,  49  L.R.A.  562;  Taylor 
V.  Caldwell,  3  B.  &  S.  826;  Doxter 
v.  Norton,  47  N.  Y.  62,  7  Am.  Rep. 
415;  Walker  v.  Tucker,  70  111..  527; 
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ceed  upon  the  theory  that  the  parties  are  deemed  to  have  had  in 
mind  the  continued  existence  of  the  particular  thing  upon  which 


Weis  V.  Devlin,  67  Tex.  507,  60  Am. 
Rep.  38;  Livingston  Co.  v.  Graves, 
32  Mo.  479  (compare  the  last  case 
with  Brecknock  Co.  v.  Pritchard,  6 
T.  R.  65)  ;  Lord  v.  Wheeler,  1  Gray 
282;  Cleary  v.  Sohier,  120  Mass. 
210;  Wells  v.  Calnan,  107  id.  514, 
9  Am.  Rep.  65;  Niblo  v.  Binsse,  1 
Keyes  476;  Schwartz  v.  Saunders, 
46  111.  18 ;  Sinnott  v.  MuUin,  82  Pa. 
333;  Bianchi  v.  Maggini,  17  Nev. 
322;  Rawson  v.  Clark,  70  lU.  656; 
Cook  V.  McCabe,  53  Wis.  250,  40  Am. 
Rep.  765.  Contra,  Brumby  v.  Smith, 
3  Ala.  123.  See  Hayes  v.  Gross,  9 
App.  Div.  (N.  Y.)  12,  affirmed  with- 
out opinion,  162  N.  Y.  610;  Hysell 
v.  Sterling  C.  &  Mfg.  Co.,  46  W.  Va. 
158;  Kenwood  B.  Co.  v.  Dunderdale, 
50  111.  App.  581. 

In  Hollis  V.  Chapman,  36  Tex.  1, 
the  plaintiff,  a  carpenter,  undertook 
to  furnish  material  and  do  the  wood- 
work necessary  to  finish  defendant's 
brick  building,  and  to  turn  over  the 
building,  complete,  by  a  given  day 
for  a  specified  gross  sum.  When  the 
plaintiff  had  nearly  completed  the 
work  the  building  was  destroyed  by 
fire  without  his  fault.  Ogden,  J.: 
"Under  our  blended  system  of  legal 
jurisprudence,  and  especially  under 
our  peculiar  system  of  pleading, 
common  counts  in  declarations,  as 
technically  known  at  common  law, 
have  never  been  considered  as  neces- 
sary or  essential.  But  while  most 
of  the  fictions  and  many  of  the 
forms  recognized  and  prescribed  in 
the  books  have  in  this  state  been 
abolished,  yet  the  substance  of  every 
count  and  form  is  as  requisite  under 
our  practice  as  under  any  other  sys- 
tem; every  action  being  a  special 
action   on  the  particular  case,  the 


petition  should  set  forth  a  full  and 
clear  statement  of  the  cause  of 
action  'without  ambiguity  or  con- 
tradiction, and  also  a  clear  state- 
ment of  the  relief  sought.'  The  case 
was  therefore  stated  so  as  to  exhibit 
the  particulars,  and  might  appear  to 
be  an  action  on  the  real  transac- 
tion." The  opinion  continues  after 
disposing  of  some  preliminary 
questions:  "It  may  be  admitted 
that  by  the  civil  and  common  law, 
where  there  is  a  specific  and  posi- 
tive contract  absolutely  to  do  an 
entire  piece  of  work,  or  job,  subject 
to  no  conditions  either  express  or 
implied,  and  to  be  paid  for  only 
when  the  work  is  completed  accord- 
ing to  the  contract,  such  contract 
is  not  apportionable,  and  the  con- 
tractor is  not  entitled  to  any  pay 
until  the  work  is  completed.  But 
where  there  is  a  condition,  or  when 
the  contract  is  dependent  upon  the 
execution  of  another  contract,  or 
where  the  payment  is  not  specially 
deferred  to  the  completion  of  the 
undertaking,  in  such  a  case  the  con- 
tract is  apportionabjle ;  and  in  case 
of  an  accident  rendering  the  com- 
pletion of  the  contract  impossible, 
the  contractor  is  entitled  to  pro  rata 
pay  for  his  work;  and  this  appears 
to  have  been  the  rule  recognized  by 
the  best  authorities.  Story  on  Bail- 
ments, 363.  In  the  case  at  bar  the 
appellant  Hollis  agreed  to  furnish 
the  material  and  do  the  carpenter 
work  on  two  brick  buildings  then  in 
process  of  erection  for  a  specified 
sum.  He  further  agreed  to  turn  the 
buildings  over  finished  complete,  and 
to  do  the  work  with  all  possible  dis- 
patch. This  agreement  could  not 
possibly  have  been  an  entire,  Inde- 
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the  agreement  centered.    Thus  where  a  building  is  agreed  to  be 
erected  on  the  employer's  lands  and  is  destroyed  by  any  cause 


pendent  contract,  for  it  was  depend- 
ent on  many  circumstances,  such  as 
the  erection  of  the  walls  to  receive 
the  carpenters'  work,  etc.,  etc.  And 
we  think  the  weight  of  authority 
authorizes  us  in  deciding  that  on 
the  event  of  the  accidental  destruc- 
tion of  the  building  by  Are,  he  was 
entitled  to  recover  the  value  of  his 
labor  and  materials  expended  on  the 
building.  Clark  v.  Franklin,  7 
Leigh  1;  Hayward  v.  Leonard,  7 
Pick.  181;  Story's  Eq.  362." 

The  court  puts  the  recovery  on  the 
"apportionaiility"  of  the  contract, 
and  the  authority  of  Texas  cases  to 
that  quality  of  such  contracts. 
Baird  v.  Eatcliff,  10  Tex.  81;  Hill- 
yard  V.  Crabtree,  11  id.  284;  Gon- 
zales College  V.  McHugh,  21  id.  256 ; 
and  Carroll  v.  Welch,  26  id.  147. 
But  neither  of  the  cases  cited  bears 
any  analogy  to  the  case  decided. 
They  do  not  decide  any  question  as 
to  the  contract  being  apportionable ; 
they  were  contracts  not  apportion- 
able, and  the  workmen  recovered  on 
the  guoMtitm  meruit,  based  on  the 
benefit  received  by  the  other  party 
from  the  part  performance.  In  the 
case  of  HoUis  v.  Chapman  the  right 
to  recover  may  be  maintained,  but 
certainly  not  on  the  ground  that  the 
contract  was  apportionable,  but  be- 
cause the  risk  of  such  destruction 
was  properly  on  the  other  party, 
and  the  complete  performance  of  the 
contract  was  prevented  by  the  de- 
struction of  the  building.  The  pro- 
vision for  payment  on  completion 
should  be  deemed  to  be  on  the  im- 
plied condition  that  the  building  be 
not  destroyed.  Where  there  is  no 
express  stipulation  as  to  the  time  of 
payment  the  contract  is  apportion- 


able, and  it  may  be  demanded  as  the 
work  progresses,  as  stated  in  the 
quotation  contained  in  the  opinion 
from  Appleby  v.  Myers,  L.  R.  2  C.  P. 
651 :  "It  is  quite  true  that  mate- 
rials worked  by  one  into  the  prop- 
erty of  another  become  part  of  the 
property,  and  therefore,  generally, 
in  the  absence  of  something  to  show 
a  contrary  intention,  the  bricklayer, 
or  tailor,  or  shipwright,  is  to  be 
paid  for  the  work  and  materials  he 
has  done  and  provided,  although 
the  whole  work  is  not  completed.  It 
is  not  material  whether  in  such  a 
case  the  non-completion  is  because 
the  shipwright  did  not  choose  to  go 
on  with  the  work,  as  in  the  case  of 
Roberts  v.  Havelock,  3  B.  &  Ad.  404, 
or  because  in  consequence  of  a  fire 
he  could  not  go  on  with  it,  as  in 
Menetone  v.  Athawes,  3  Burr.  1592." 
In  Cook  v.  McCabe,  53  Wis.  250, 
the  authorities  are  considered  by 
Cassoday,  J.,  and  these  conclusions 
reached:  "1.  Where  there  is  a  posi- 
tive contract  to  do  a  thing  not  in 
itself  unlawful,  the  contractor  must 
perform  it  or  pay  damages  for  not 
doing  it,  although,  in  consequence  of 
unforeseen  accidents,  the  perform- 
ance of  his  contract  has  become  un- 
expectedly burdensome,  or  even  im- 
possible. 2.  But  this  rule  is  only 
applicable  when  the  contract  is  posi- 
tive and  absolute  and  not  subject  to 
any  condition,  either  express  or  im- 
plied. 3.  Where,  from  the  nature  of 
the  contract,  it  appears  that  the 
parties  must,  from  the  beginning, 
have  known  that  it  could  not  be  ful- 
filled unless,  when  the  time  for  the 
fulfillment  of  the  contract  arrived, 
some  particular  specified  thing  con- 
tinued to  exist,  so  that  when  enter- 
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against  -whicli  he  was  bound  to  provide."    The  measure  of  dam- 
ages in  such  a  case  is,  prima  facie,  the  pro  rata  share  of  the 


ing  into  the  contract  they  must  have 
contemplated  such  continuing  exist- 
ence as  the  foundation  of  what  was 
to  be  done,  there,  in  the  absence  of 
any  express  or  implied  warranty 
that  the  thing  shall  exist,  the  con- 
tract is  not  to  be  construed  as  a 
positive  contract,  but  as  subject  to 
an  implied  condition  that  the  par- 
ties shall  be  excused  in  case,  before 
breach,  performance  becomes  impos- 
sible from  the  perishing  of  the  thing 
without  default  of  the  contractor. 
'4.  Where,  as  here,  one  having  noth- 
ing to  do  with  the  painting,  glazing, 
carpenter  or  joiner  work  contracts 
to  furnish  materials  for  the  mason 
work  of  a  building  and  perform  the 
labor  thereon,  except  that  the  owner, 
for  whom  the  same  is  to  be  con- 
structed, is  to  furnish  upon  the 
ground  all  the  sand,  stone,  and  a. 
certain  quantity  of  lime,  and  haul 
all  the  brick,  and  the  building,  not 
being  in  the  exclusive  possession  of 
such  contractor,  just  before  comple- 
tion is  destroyed  by  fire  without  the 
fault  of  the  contractor,  the  loss' 
must  fall  upon  the  owner,  especially 
where  he  has  the  same  insured  at 
the  time  for  his  benefit;  and  such 
owner  cannot  require  the  completion 
of  the  balance  of  the  building  with- 
out restoring  the  parts  which  were 
so  destroyed." 

"In  Sinnott  v.  MuUin,  82  Pa. 
333,  the  plaintiif  contracted  to  build 
four  houses  for  defendant  and  failed 
to  complete  them  by  reason  of  the 
falling  of  a  stone  wall  on  another 
part  of  the  defendant's  lot,  whereby 
the  buildings,  which  were  nearly 
finished,  were  destroyed.  In  an  ac- 
tion to  recover  for  work  done  and 
materials    furnished,    it    was    con- 


tended for  the  plaintiff  that  it  was 
the  duty  of  the  defendant  to  pro- 
vide a  place  for  the  erection  of  the 
houses  under  the  contract  that  was 
reasonably  secure  and  safe,  and  that 
the  contract  itself  implied  an  under- 
taking on  his  part  that  the  place 
chosen  was  free  from  danger.  The 
court  say,  by  Woodward,  J.,  that 
this  point  should  have  been  affirmed 
"subject  to  the  qualification  that 
the  plaintiff  was  barred  of  all  right 
to  a  verdict,  if  he  had  taken  upon 
himself  the  risk  of  danger  from  the 
condition  of  the  defendant's  prop- 
erty. The  wall  was  on  the  ground 
on  which  the  houses  were  to  be 
built,  but  on  a  part  of  it  over  which 
he  had  no  rights.  The  case  stands 
as  if  the  injury  had  resulted  from 
the  fall  of  a  structure  on  adjoining 
property  belonging  to  the  defendant. 
The  relations  of  the  parties  were 
created  by  the  contract,  and  for  the 
purposes  of  this  question  they  do 
not  essentially  differ  from  the  rela- 
tions towards  each  other  which  exist 
between  master  and  servant  in  the 
ordinary  contract  for  the  employ- 
ment of  labor.  The  plaintiff  had  the 
right  to  require  that  the  place  where 
his  work  was  to  be  done  should,  in 
the  language  of  the  point,  'be  rea- 
sonably safe  and  secure,'  and  such 
a  place  it  was  the  duty  of  the  de- 
fendant to  afford.  Against  mani- 
fest and  patent  danger  the  plaintiff 
would  be  held  to  take  his  chance. 
It  was  for  the  jury  to  say  whether 
the  danger  was  manifest  and  patent 
here.  Was  this  wall  reasonably  safe 
and  secure?  If  not,  were  the  defects 
in  its  construction  latent?  And 
were  they  such  defects  as  the  de- 
fendant was  bound  to  know?    With- 
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contract  price.'"  The  contractor  cannot  recover  for  materials 
which  he  had  procured  in  order  to  place  theni  in  or  upon  the 
employer's  building  but  which  had  not  been  placed  there  at  the 
time  it  burned ;  they  were  not  the  latter's  property.''^  The  dam- 
ages for  the  failure  to  build  a  bridge  washed  away  before  it 
was  completed  and  to  keep  it  in  repair  is  the  cost  of  rebuilding 
it  together  with  the  sum  or  premium  required  to  insure  it 
against  such  perils  as  the  contract  of  the  builder  covered  for  the 
remainder  of  the  time  he  was  to  keep  it  in  repair.'" 

In  England  the  law  does  not  imply  an  absolute  promise  or 


out  entering  on  the  perilous  regions 
of  implied  warranty,  it  is  sufficient 
for  the  purposes  of  justice  to  assert 
that  it  is  the  duty  of  the  employer 
to  advise  the  employee  of  all  defects 
which  the  employee  ought  to  know; 
and  that  the  employer,  if  he  fail  in 
performing  his  duty,  is  liable  to  the 
employee  for  injury  the  latter  may 
thereby  receive.  Wharton  on  Neg- 
ligence, §  209.  Further  than  this, 
the  employer  is  not  only  liable  for 
injury  sustained  from  extraneous 
latent  dangers,  if  he  withhold  from 
the  employee  notice  of  them  (Bax- 
ter V.  Roberts,  44  Cal.  187,  13  Am. 
Rep.  160),  13  Am.  Neg.  Cas.  514, 
but  he  is  liable  also  for  injury 
caused  by  defects  of  which  the  em- 
ployer may  not  have  been  cognizant, 
but  which  it  was  his  duty  to  have 
searched  for  and  remedied.  Whart. 
on  Neg.  §  211.  Where  a  servant  is 
employed  on  machinery,  from  the 
use  of  which  danger  may  arise,  it  is 
the  duty  of  the  master  to  take  due 
care,  and  to  use  all  r€asonable  means 
to  guard  against  and  prevent  any 
defects  from  which  increased  and 
unnecessary  danger  can  occur.  The 
risks  necessarily  involved  in  the 
service  must  not  be  aggravated  by 
any  omission  on  the  part  of  the 
master  to  keep  the  machinery  in  the 
condition  in  which,  from  the  terms 


of  the  contract  or  the  nature  of  the 
employment,  the  servant  had  the 
right  to  expect  it  would  be  kept. 
Cockburn,  C.  J.,  in  Clark  v.  Holmes, 
7  H.  &  N.  937.  There  was  evidence 
that  the  attention  of  the  plaintiff 
was  called  to  tlie  condition  of  the 
wall  while  negotiations  for  the  con- 
tract were  going  on.  But  whether 
he  satisfied  himself  as  to  its  safety, 
and  assumed  the  risk  which  his  work 
in  its  neighborhood  might  involve, 
or  relied  on  the  assurance  of  the  de- 
fendant, and  concluded  his  contract 
in  ignorance  of  latent  dangers,  it 
was  the  province  of  the  jury  to  de- 
cide." 

78  Keel  V.  Construction  Co.,  143 
N.  C.  429;  Cook  v.  McCabe,  53  Wis. 
250,  40  Am.  Rep.  765;  Atlantic  & 
D.  R.  Co.  V.  Delaware  C.  Co.,  98  Va. 
503 ;  Butterfleld  v.  Byron,  153  Mass. 
517,  25  Am.  St.  654,  12  L.R.A.  571; 
Clark  V.  Franklin,  7  Leigh  1 ;  Angus 
V.  Scully,  176  Mass.  357,  49  L.R.A. 
562;  Hayes  v.  Gross,  infra;  Hysell 
V.  Sterling  C.  &  Mfg.  Co.,  46  W.  Va. 
158.  See  Eichelberger  v.  Miller,  20 
Md.  332. 

79  Hayes  v.  Gross,  9  Ap'p.  Div. 
(N.  Y.)  12,  affirmed  without  opin- 
ion,  162   N,   Y.   610. 

80  Gathwright  v.  Callaway  County, 
10  Mo.  663. 
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warranty  that  the  employer's  premises  shall  continue  fit  for  the 
performance  of  the  contract.  Where  the  premises  are  destroyed 
■without  fault  on  either  side  it  is  said  to  be  a  misfortune  equally 
affecting  both  parties  and  excusing  both  from  further  perform- 
ance of  the  contract,  but  giving  a  cause  of  action  to  neither.** 
A  sub-contractor  who  has  undertaken  to  do  a  distinct  part  of  the 
work  is  not  affected  by  the  destruction  of  the  undertaking  prior 
to  its  completion;  he  may  recover  from  his  principal  for  the 
work  performed,  though  minor  defects  in  it  were  not  remedied." 
In  a  Tennessee  case  the  employer  was  to  furnish  the  materials 
for  the  erection  of  a  house  on  his  land,  the  dimensions  of  which 
were  not  determined  upon  and  the  plans  of  which  he  might 
change;  when  completed  it  was  to  be  measured  and  the  con- 
tractor paid  a  stipulated  price  by  the  square  foot  or  yard.  Be- 
cause the  materials  were  the  property  of  the  employer  the  struc- 
ture was  his,  and  his  the  loss  resulting  from  its  destruction 
before  completion.  It  was  not  competent  to  prove  a  usage  show- 
ing that  contractors  were  liable  in  such  cases.*' 

§  701.  Contractor  not  answerable  for  defects  in  plans.  Where 
the  builder  constructs  the  building  in  a  workmanlike  manner, 
according  to  the  plans  referred  to  in  the  contract,  or,  in  case  of 
any  material  deviation,  where  it  is  made  with  the  consent  of  the 
other  party,  such  builder  wiU  be  under  no  responsibility  for  its* 
subsequent  destruction,  however  caused.  When  his  undertak- 
ing is  simply  to  do  the  work  with  reasonable  skill  after  the 
designs  furnished  him  he  is  not  a  guarantor  of  the  strength  of 
the  edifice  .when  finished.**     But  when  the  same  person   is 

81  Appleby  v.  Myers,  L.  E.  2  C.  P.  Knight  F.  S.  Co.  v.  Mayor,  160  N. 
651,  658.  Y.  72,  citing  Kellogg  B.  Co.  v.  Ham- 

82  Clark  V.  Buase,  82  111.  515.  ilton,  110  U.  S.  108,  28  L.  ed.  86; 

83  Wilson  V.  Knott,  3  Humph.  MacRitehie  v.  Lake  View,  30  111. 
473,  39  Am.  Dec.  165.  App.   393;    Filbert  v.   Philadelphia, 

84  William  Miller  &  Sons  Co.  v.  181  Pa.  530 ;  Bancroft  v.  San  Fran- 
Homeopathic,  etc.  Dispensary,  243  cisco  T.  Co.,  120  Cal.  228;  Bentley 
Pa.  502  i  McConnell  v.  Corona  City  v.  State,  73  Wis.  416;  Burke  v.  Dun- 
W.  Co.,  149  Cal.  60,  8  L.R.A.(N.S.)  bar,  128  Mass.  499;  Rice  v.  Forsyth, 
1171;  Hudson-Mfg.  Co.  v.  Wishart-  41  Md.  389;  Weld  v.  Goldenberg,  65 
B.  M.  Works,  177  111.  App.  301;  Fed.  466;  Smith  v.  Consumers'  C. 
Clark  V.  Pope,  70  111.  128 ;  Wright  0.  Co.,  86  Fed.  359,  and  other  cases. 
v.  Sanderson,  20  Mo.  App.  534;  Mac-  See  Thorn  v.  Mayor,  L.  R.  1  App. 
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architect,  contractor  and  builder  and  is  bound  in  these  several 
capacities  he  cannot,  as  contractor  and  builder,  obtain  relief 
because  the  faulty  result  was  occasioned  by  him  as  architect." 
§  702.  Liability  for  non-performance  if  works  contracted  for 
a  particular  purpose;  consequential  losses.  The  usual  rule 
which  exempts  parties  from  liability  for  consequential  damages 
in  the  absence  of  notice  of  the  special  circumstances  showing 
that  they  are  likely  to  result  from  the  breach  of  the  contract 
and  that  it  is  made  with  reference  to  them,  applies  to  actions 
for  the  breach  of  contracts  to  accomplish  a  specified  result.  In 
the  absence  of  such  notice  the  damages  are  ordinarily  assessed 
upon  the  principle  laid  down;  the  increased  cost  of  obtaining 
that  which  was  contracted  for.'°  On  the  other  hand,  if  a  con- 
tract is  made  for  the  manufacture  of  a  specific  article  or 
for  specific  work  for  a  particular  use  or  purpose,  mutually 
contemplated  by  the  parties,  damages  for  a  breach  will  be 
assessed  with  such  scope  as  to  afford  compensation  for  any 
injury  which  may  naturally  and  proximately  result  in  re- 
spect to  that  object,  whether  that  injury  be  in  gains  pre- 
vented or  losses  sustained.*''     Where  the  grantee  of  a  right 

Cas.    120,    which    ia    distinguished  of  the  consideration  of  sale  of  the 

from  the  cases  holding  the  general  livery   stable   to   plaintiff,   whereby 

rule  in  the  opinion  of  Cassoday,  J.,  plaintiff  had  to  pay  a  larger  rent  for 

in   Bentley   v.   State,   supra,   where  the  balance  of  the  term  of  the  exist- 

the   characteristics   of   the   English  ing  lease,  the  measure  of  damages 

case  are  stated.  was  held  to  be  the  difference  between 

The  rule  stated  in  the  text  may  the  reasonable  rental  value  of  the 
be  inapplicable  where  the  contractor  unexpired  term  and  the  rent  re- 
warrants  the  result  his  work  will  served  in  thb  lease,  and  not  the  dif- 
produce.  Bryson  v.  McCone,  121  ference  between  such  rent  and  what 
Cal.  153,  159.  plaintiff  had  to   pay,   the   measure 

85  Lincoln,  etc.  do.  v.  Ludwig,  94  being  arrived  at  by  reference  to  the 

Neb.   722  •    Louisiana  M.  C!o.  v.  Le  reasonable  and  fair  value  of  rents  of 

Sassier,  52  La.  Ann.  2070.  property  similarly  situated.    It  was 

88  Christophuloa  v.  C.  Co.  v.  Phil-  said  that  the  rule  of  damages  was 

lips    4  Ga.  App.  819;  Taber  L.  Co.  not  intended  to  compensate  plaintiff 

V.  O'Neal   87  C.  C.  A.  498,  160  Fed.  for  the  value  of  the  additional  term, 

59g_  or  for  the  additional  rent  paid,  but 

Where    defendant    breached    his  for  the  loss  of  his  bargain.     Ordel- 

agreement  to  secure  an  assignment  heide  v.  Traube,  183  Mo.  App.  363. 

of  an  existing  lease  of  the  building  87  Bryson  v.  McCone,  121  Cal.  153, 

occupied  as  a  livery  stable,  as  part  159;  Watkins  v.  Junker,  4  Tex.  Civ. 
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of  way  through  the  grantor's  land  covenanted  fo  maintain  a-  gate 
placed  at  the  terminus  and  failed  to  replace  it  after  it  had  been 
destroyed,  the  cost  of  rebuilding  the  gate  was  not  the  measure  of 
the  damages,  but  the  actual  injuries  sustained  by  the  covenantee 
upon  his  land;  it  was  a  continuing  covenant  and  intended  for 
the  protection  of  the  farm.''  The  breach  of  a  contract  to  re- 
build a  fence  is  attended  with  liability  for  a  crop  of  grass 
destroyed  and  for  other  injury  to  the  meadow  resulting  from 
the  trespassing  of  animals,  as  the  destruction  of  the  roots  of  the 
grass.  If  the  only  way  to  restore  the  meadow  is  to  resow  it 
the  cost  of  doing  so  may  be  shown.'^  To  this  element  of  dam- 
age there  should  be  added  the  rental  value  of  the  land  while  the 
meadow  was  being  restored.  If  machinery  made  to  order  proves 
insufficient  for  the  purpose  for  which  it  was  ordered  and  varies 
from  that  contracted  for,  whereby  the  purchaser  is  prevented 
from  manufacturing  to  the  extent  he  would  otherwise  have  done, 
he  may  recover  the  contract  price  of  articles  sold  which  he  is 
prevented  from  manufacturing,  less  the  expense  he  would  have 
incurred  if  they  had  been  manufactured,  over  and  above  the 
sum  necessarily  expended  in  manufacturing  to  the  extent  he 

App.  629;  Mine  Hill,  etc.  R.  Co.  v.  Wiley  v.   Athol,    150   Mass.   426,   6 

Lippincott,  86  Pa.  468 ;  Lazier  G.  E.  L.R.A.  342. 

Co.  V.  Du  Bois,  130  Fed.  834,  65  C.  On  the  breach  of  a  contract  by  a 

C.  A.  172;  Ford  H.  L.  Co.  v.  Clem-  railway  company  to  fence  its  right 

ent,  97  Ark.  522;   Avery  v.  Segura  of  way  there  may  be  a  recovery  for 

S.    Co.,    Ill    La.    891;    Crowley    v,  animals  killed,  damage  done  by  tres- 

Burns  B.  &  Mfg.  Co.,  100  Minn.  178 ;  passing  animals  and  for  the  loss  of 

Wampole  v.   Simard,   39   Can.   Sup  pasturage.     Louisville,   etc.   R.    Co. 

Ct.     160.      See    Hooka   'S.     Co.    v.  y.  Sumner,  106  Ind.  55,  55  Am.  Rep. 

Planters'   C.   Co.,   72   Ark.   275.  719. 

88  Beach   V.    Crain,   2   N.   Y.    86;  89  Illinois   Cent.    R.    Co.   v.   Doss, 

Buck  V.  Rodgers,  39  Ind.  222;  Hyde  ^37  j^      ggg 


A  late  case  in  Arkansas  is  hardly 
harmonizable   with   the   rule   which 


V.  Mechanical  R.  Co.,  144  Mass.  432; 
Beeman  v.  Banta,  118  N.  Y.  538,.  16 
Am.  St.  779.  ,  .,       ^ 

On  the  failure  to  furnish  a  city  g«»'='^^lly  P'^<=^^'Is-    "  ^^^«  h«l<i  that 

with  an  ample  supply  of  water  for  'i^"^^''  ^^"^  ^°^^  "^  ^  <=''°P  """"^  ^^^ 

fire  service  the  damages  are  meaa-  cental   value   of   land   could   be   re- 

ured  by  the  difference  between  the  covered  for  the  failure  to  construct 

supply     furnished     and     that     con-  a  levee  to  protect  land  from  over- 

tracted  for.     Damages  sustained  by  flow;    the   recovery   was   limited  to 

individuals    cannot    be    considered.  the  cost   of  constructing  the  levee. 
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has  done."*  Where  an  article  made  for  a  third  party,  the  manu- 
facturer knowing  the  fact,  proved  insufficient  and  a  like  article 
could  not  be  obtained  in  the  market,  and  the  customer  procured 
a  different  article  which  the  third  party  accepted  and  paid  for 
as  a  compliance  with  the  customer's  contract,  the  latter  was 
entitled  to  abandon  the  contract  with  the  manufacturer  and 
recover  the  profits  lost,  or  perform  his  contract  with  the  third 
party  by  furnishing  an  article  acceptable  to  him  and  recover 
the  difference  between  the  sum  to  be  paid  the  manufacturer  and 
that  paid  for  the  substituted  article,  and  the  expenses  neces- 
sarily incurred  in  installing  and  removing  the  defective  article.^^ 
Where  there  was  delay  in  manufacturing  a  loom  required  for  a 
special  purpose,  as  the  manufacturer  knew,  and  it  was  im- 
perfect when  delivered,  the  buyer  being  obliged  to  supply  the 
defects  and  employ  an  expert  to  put  the  loom  in  working  order, 
the  manufacturer  was  liable  for  the  loss  of  profits  which  would 
have  been  earned  if  the  loom  had  been  complete. ^^  If  in  con- 
sequence of  the  insufficiency  of  an  article  which  has  been  manu- 
factured with  knowledge  of  the  place  in  and  the  use  to  which  it 
is  to  be  put  damage  is  done  to  other  property  of  the  purchaser 
the  manufacturer  is  liable  therefor.  If  interest  is  awarded  on 
the  amount  which  will  restore  the  property  to  its  former  con- 
dition there  cannot  be  a  recovery  for  lost  profits.'^ 

In  a  recent  case  it  was  understood  between  the  parties  to  a 
contract  for  the  manufacture  of  machinery  that  the  order  was 
given  for  the  purpose  of  enabling  the  plaintiffs  to  organize,  in 
accordance  with  an  agreement  entered  into,  a  limited  partner- 
ship of  which  they  were  to  be  the  sole  members.  The  machinery 
was  not  furnished  as  agreed  and  could  not  be  obtained  else- 
where, and  the  plaintiffs  were  disabled  from  turning  over  to  the 
new  company  the  property  which  they  should  have  received  for 

St.  Louis,  etc.  K.  Co.  v.  Sanders,  91       sional  court,   1903),  citing  Waters 
Ark.   153.  ^'-    Towers,     8     Ex.    401;     Cory    v. 

90  Winans  v.  Sierra  L.  Co.,  GO  Cal.       Thames  I.  Works,  etc.  Co.,  L.  R.  3 

61-  Q.  B.  181;  Hydraulic  E.  Co.  v.  Mc- 

91  Crowley  v.  Burns  B.  &  Mfg.  Co.,  ^        ^   ^.^   ^^^ 

100  Minn.  178.  '  .  ,         „,    , 

92  Crompton  &  K.  L.  Works  v.  "'  Erie  City  Iron  Works  v.  Bar- 
Hoffman,   5   Ont.   L.   R.   554    (divi-       ber,  102  Pa.  156. 
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that  purpose,  and  prevented  from  establishing  such  company 
and  starting  it  under  such  favorable  auspices  and  with  such  an 
equipment  for  the  transaction  of  a  profitable  business  as  they 
pould  have  done  if  the  defendant  had  performed  his  contract. 
The  court  did  not  intimate  that  there  might  be  a  recovery  of 
damages  by  the  plaintiffs  as  members  of  the  limited  partnership, 
but  .held  that  the  damages  they  suffered  by  reason  of  the  de-' 
fendant's  fault  in  preventing  them  from  successfully  establish- 
ing and  fitting  out  a  business  to  be  conducted  by  them  as  such 
partnership  might  be  recovered;  in  other  words,  the  value  of 
the  articles  contracted  for  were  to  be  estimated  with  reference 
to  their  intended  use  in  the  business  for  which  they  were  to  be 
furnished.^*  The  plaintiff  sued  on  a  note  given  for  work  done 
and  materials  furnished  in  the  construction  of  a  sheet  and  gal- 
vanized iron  roof  upon  a  livery-stable  belonging  to  the  defend- 
ant. The  latter  pleaded  that  the  roof  was  constructed  in  a 
negligent,  unskilful  and  unworkmanlike  manner  and  of  inferior 
materials,  in  consequence  whereof  it  leaked  and  the  defendant's 
hay  was  wet  and  his  wall  damaged,  and  he  was  put  to  incon- 
venience in  the  necessary  removal  of  his  stock  from  one  portion 
of  his  stable  to  another,  for  which  he  claimed  damages.  The 
court  held  these  damages  were  not  too  remote ;  that  the  defend- 
ant was  entitled  to  recover  to  their  extent  if  he  had  no  knowl- 
edge of  such  defects ;  but  if  he  knew  of  them  in  time  to  protect 
himself  at  a  trifling  expense  or  by  reasonable  exertions  he 
could  recover  nothing  for  damages  suffered  in  consequence  of 
such  leakage. *°  If  the  time  for  the  completion  o'f  the  work  is 
extended  by  consent  the  contractor's  liability  for  the  conse- 
quences of  defects  in  it  continues  during  the  extension  and 
until  the  expiration  of  a  reasonable  time  for  remedying  them.'* 
In  Michigan  the  recovery  of  lost  profits  on  contracts  of  the 
nature  herein  considered  is  very  much  restricted.  The  cases 
establishing  this  limited  liability  are  stated  in  detail  and  dis- 
cussed elsewhere.*'' 


?*  Abbott  V.  Hapgood,  150  Mass.  §  88;  Gibson  v.  Carlin,  13  Lea  440  j 

248,  5  L.R.A.  586 ;  Brownell  v.  Chap-  Hensen  v.  Beebe,  111  Iowa  534. 
man,  84  Iowa  504,  35  Am.  St.  326.  96  Gibson  v.  Carlin,  13  Lea  440. 

SBHaysler  v.  Owen,  61  Mo.  270;  »7  §   63,   note;    McKinnon   v.   Mc- 
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The  damages  recoverable  by  the  lessee  of  unplanted  and  un- 
productive land  on  the  breach  of  a  contract  to  supply  water  for 
irrigating  it  are  the  sum  of  the  difference  between  the  rental 
value  of  the  land  with  and  without  the  water.  Evidence  as  to 
the  value  of  a  possible  crop  that  mi^t  be  grown  with  the  use  of 
water,  it  was  said,  would  be  as  purely  speculative  as  could  well 
be  imagined;  while  the  rental  value  of  land  in  communities 
where  for  many  years  portions  of  the  land  are  leased  or  occupied 
without  the  possibility  of  irrigation  and  other  portions  are 
leased  or  occupied  with  water  for  irrigation  fixes  a  standard  for 
the  estimation  of  damages  in  cases  stich  as  this  as  nearly  accu- 
rate as  it  is  possible  to  devise.®'  In  another  court  this  rule  has 
been  modified  in  favor  of  the  defendant  by  excluding  from  the 
recovery  the  necessary  outlay  which  would  have  been  made  in 
securing  the  crop  if  the  failure  is  entire.  If  trees,  seed  and 
labor  have  been  lost  there  should  be  a  recovery  therefor,  but 
not  for  permanent  improvements  or  depreciation  in  the  value  of 
stock  and  implements,  that  resulting  from  their  use  in  prepar- 
ing and  planting  land  which  produced  a  partrial  crop.®*  Where 
there  is  a  failure  to  supply  water  to  irrigate  growing  crops  the 
net  value  of  the  crop  which  would  have  been  raised  if  water 
had  been  supplied  is  recoverable.*    If  the  failure  of  the  crop  is 

Ewan,  48  Mich.  106;   AUis  v.  Mc-  App.),  153  S.  W.  166.    To  a  similar 

Lean,  48  Mich.  428.     The  last  case  effect  is  Allen  v.  Los  Molinoa  Land 

is  overruled  in  part  by  Hutchinson  Co.,  25  Cal.  App.  206. 

Mfg.  Co.  V.  Pinch,  91  Mich.  156,  30  A  quasi-public  corporation  charged 

Am.   St.   463.  with  the  duty  of  supplying  water  to 

98  Pallett  V.  Murphy,  131  Cal.  land  contiguous  to  its  plant  cannot 
192;  Crow  V.  San  Joaquin,  etc.  C.  &  limit  its  liability  for  negligent  fail- 
I.  Co.,  130  Cal.  309;  Wade  v.  Bel-  ure  to  do  so;  but  must  answer  to 
mont  I.  C.  &  W.  P.  Co.,  87  Neb.  732,  one  entitled  to  be  served  with  water 
31  L.R.A.  (N.S.)   743.  for  the  net   value  of  the   probable 

99  Northern  Colorado  I.  Co.  v.  yield  of  land  under  proper  cultiva- 
Kicliards,  22  Colo.  450.  tion  when  the  crop  is  ready  for  the 

1  Raywood  R.,  C.  &  M.  Co.  v.  market,  such  value  to  be  fixed  by 
Wells,  33  Tex.  Civ.  App.  545;  Same  the  average  price  from  the  time  of 
V.  Langford,  32  Tex.  Civ.  App.  401;  the  loss  of  the  crop  to  the  date 
Hutchinson  v.  Mt.  Vernon  W.  &  P.  when  it  should  have  been  harvested. 
Co.,  49  Wash.  469;  Smith  v.  Hicks,  Notice  to  it  that  the  landowner 
14  N.  M.  560,  19  L.R.A.  (N.S.)  938;  had  cabbage  plants  ready  to  trans- 
Texas  I,  Co.  V.  Moore  (Tex.  Civ.  plant  on  the  land  in  question 
Suth.  Dam.  Vol.  III.— 11. 
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partial  only  the  same  rule  will  apply  after  making  allowance 
for  the  additional  expense  of  raising  and  marketing  a  full  crop 
over  and  above  the  cost  of  raising  and  marketing  so  much  of  a 
crop  as  was  raised.^  The  character  of  the  land  for  which  water 
was  to  be  furnished  is  not  clearly  ascertainable  from  the  report 
of  a  cas.e  in  Idaho,  except  that  it  was  improved  to  some  extent. 
It  was  held  improper  to  show  the  extent  and  value  of  the  im- 
provements made  by  the  plaintiff  upon  it  in  anticipation  of  the 
receipt  of  water.  It  was  said :  "The  measure  of  damages  was 
the  difference  between  the  contract  price  for  the  water  and 
water  right  and  its  delivery  upon  the  land  and  the  price  it 
would  cost  to  purchase  the  same  elsewhere  and  have  it  delivered 
at  the  time  the  contract  was  broken.  If,  however,  it  should 
appear  that  no  water  right  could  be  purchased  either  at  the 
time  of  the  breach  or  at  any  time  thereafter  prior  to  the  trial, 
it  would  then  be  necessary  to  admit  such  evidence,  and  it  would 
be  proper  to  prove  how  much  the  plaintiff  had  paid  on  the  con- 
tract, because  if  the  consideration  fails  he  is  entitled  to  recover 
it.*  In  a  later  case  the  broken  contract  was  to  supply  a  quantity 
of  water  for  irrigating  cultivated  land.  The  trial  court  in- 
structed that  if  the  plaintiff  was  deprived  of  water  to  irrigate 
his  crops  and  these  were  a  total  loss  their  reasonable  net  value 
when  harvested  might  be  recovered.  This  was  approved.*  The 
difference  between  the  rental  value  of  a  mill  with  and  without 
water  measures  the  liability  of  a  person  who  has  failed  to  supply 
water  to  operate  it.°  On  the  breach  of  a  contract  for  the  con- 
struction of  a  motor  railway  to  connect  with  the  business  por- 
tion of  a  city  a  tract  of  land  which  one  of  the  parties  to  the 

and  that  they  would  be  a  total  loss  difference  between  the  amount  real- 
unless  water  was  immediately  sup-  ized  from  the  crop  grown  and  the 
plied  imposed  liability  for  the  re-  amount  which  would  have  been  real- 
suiting  special  damages.  American  ized  had  there  been  no  breach. 
Rio  Grande  L.  &  I.  Co.  v.  Mercedes  Weeks  v.  Stevens  (Tex.  Civ.  App.), 
P.  Co.   (Tex.  Civ.  App.),  155  S.  W.  155  S.  W.  667. 

286.  3  Gagnon    v.    Molden,    15    Idaho 

8  Dunlap  V.  Eaywood  R.,  C.  &  M.  _„» 
Co.,  43  Tex.  Civ.  App.  269. 

The  failure  to  furnish  water  for  *  ^'"^  ^-  Azeuenaga,  19  Idaho  739. 

land  devoted  to  the  raising  of  crops  *  Hurxthal  v.  St.  Lawrence  B.  & 

is   attended   with   liability   for   the  M.  Co.,  65  W.  Va.  346. 
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contract  had  purrchased  with  a  view  of  platting  and  selliftg  it 
for  suburban  residences,  such  contract  having  been  made  with 
knowledge  that  it  was  for  the  purpose  of  enhancing  the  value 
of  such  land,  the  damages  are  the  difference  between  the  value 
of  the  land  on  the  day  the  road  should  have  been  completed,  not 
less  than  the  agreed  purchase  price,  and  what  its  value  would 
have  been  on  that  day  with  the  road  completed  and  in  opera- 
tion ;  ®  such  value  may  be  testified  to  by  opinions.'  Where  the 
owner  of  a  tract  of  land  granted  a  railway  company  a  right  of 
way  through  it  and  gave  it  her  note  for  $500  in  consideration 
of  the  operation  and  construction  of  the  railroad  over  the  right 
of  way,  on  the  abandonment  of  its  contract  the  company  was 
liable  for  the  difference  between  the  value  of  the  land  to  its 
owner  with  the  road  in  operation  and  its  value  without  the 


6  Blagen  v.  Thompson,  23  Ore. 
239,  18  L.R.A.  315,  citing  Mobile  E. 
Co.  V.  Gilmer,  85  Ala.  422;  Louis- 
ville E.  Co.  V.  Sumner,  106  Ind.  55, 
55  Am.  Eep.  719;  Watterson  v. 
Allegheny  Valley  E.  Co.,  74  Pa. 
208;  Wilson  v.  Northampton,  etc. 
E.  Co.,  L.  E.  9  Ch.  279;  Bronson  v. 
Coffin,  108  Mass.  175,  11  Am.  Eep. 
335;  Houston  E.  Co.  v.  Malloy,  64 
Tex.  607.  See  §  576;  Waldtenfel  v. 
Pacific  V.  Co.,  5  Gal.  App.  465; 
Smith  V.  Los  Angeles  &  P.  E.  Co., 
98  Cal.  210. 

Where  defendant  breached  an 
agreement  part  of  the  consideration 
of  which  was  the  construction  by 
defendant  of  streets,  sewers  and 
sidewalks  in  the  tract  on  which 
plaintiff  purchased  lots,  measure  of 
damages  was  the  difference  between 
value  of  plaintiff's  land  with  the 
improvements  and  without  them. 
King  V.  Hudson,  etc.  Co.,  210  N.  Y. 
467. 

Where  defendant  breached  its  con- 
tract to  cause  a  connection  to  be 
made  by  a  railroad  with  plaintiff's 
sawmill  for  the  purpose  of  shipping 
logs   and  lumber,  measure  of  dam- 


ages was  difference  between  value 
of  plaintiff's  property  with  the  rail- 
road connection  and  without  ,  it. 
South  Memphis  Land  Co.  v.  McLean, 
etc.  Co.,  127  C.  C.  A.  75,  210  Fed. 
257. 

But  in  Graham  v.  Jonesboro,  etc. 
E.  Co.,  Ill  Ark.  598,  where  a  rail- 
road breached  its  agreement  to 
maintain  a  spur  track  to  plaintiff's 
cotton  gin,  and  substituted  another 
connection  giving  plaintiff  equally 
good  service,  but  imposing  an  ex- 
pense of  $300  on  plaintiff,  it  was 
held  that  the  measure  of  damages 
was  the  expense  of  the  new  connec- 
■  tion,  as  plaintiff  was  bound  to  mini- 
mize its  damages. 

7  Blagen  v.  Thompson,  supra,  and 
case  first  cited  in  next  note;  lowa- 
M.  L.  Co.  V.  Conner,  136  Iowa  674. 

But  evidence  of  verbal  offers  to 
plaintiff  to  purchase  his  land  is  in- 
competent on  the  question  of  its 
value,  for  the  reason  that  such  of- 
fers are  not  of  sufficient  binding 
force  to  permit  the  jury  to  consider 
them  in  assessing  damages.  King  v. 
Hudson,  etc.  Co.,  210  N.  Y.  467. 
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road  m  operation.'  The  same  measure  of  liaMlity  follows  the 
breach  of  a  contract  to  erect  a  building  and  conduct  business  on 
land  owned  by  another.  It  was  immaterial  that  there  was  no 
stipulation  as  to  the  amount  of  stock  to  be  carried  or  as  to  the 
ownership  of  the  building.  The  parties  are  presumed  to  have 
contracted  with  reference  to  what  was  usual  and  customary  in 
the  vicinity;  the  erector  of  the  building  would  be  at  best  a 
licensee.'  Other  elements  of  damage  may  enter  into  the  lia- 
bility where  there  is  failure  to  locate  a  depot  on  land,  such  as 
the  expense  of  building  a  road  from  the  land  on  which  it  was 
to  have  been  put  to  the  depot  located  elsewhere,  the  expense  of 
taking  property  to  and  from  it  there ;  the  depreciation  in  the 
value  of  the  lands  where  it  was  to  have  been  located  and  their 
failure  to  advance  in  value  to  the  extent  they  would  had  the 
contract  been  performed,  if  the  character  of  the  latter  loss  was 
fairly  within  the  contemplation  of  the  parties  and  the  amount  of 
it  is  capable  of  ascertainment  with  reasonable  certainty.'" 
Some  courts  have  been  deterred  from  applying  the  rule  which 
recognizes  the  increased  value  which  might  have  been  given 
land  by  locating  a  depot  upon  it  as  the  measure  of  damages 
because  the  consequence  is  too  remote;  they  allow  the  recovery 
of  the  consideration  paid.*'  The  failure  to  construct  a  farm 
crossing  across  a  railroad  involves,  besides  liability  for  the 
expense  of  making  the  crossing,  compensation  for  the  cove- 
nantee's loss  of  the  use  of  the  land,  and  for  the  taking  of  so 
much  of  his  land  for  approaches  as  was  necessary ;  hence  it  was 
competent  to  show  the  value  of  his  farm  with  and  without  the 

8  Eckington  &  S.  H.  R.  Co.  v.  Mc-  Liasa,  103  Mo.  125 ;  Mayor  v.  Smith 

Devitt,   18  App.   Cas.    (D.   C.)    497,  &  S.  B.  Co.,  80  Md.  458;  Benjamin 

citing    Dawson    v.    Pittsburg,    159  v.  Hilliard,  23  How.  149,  16  L.  ed. 

Pa.   317;   Mewes  v.   Crescent  P.   L.  513 ;    Shepherd   v.    Baltimore   &   0. 

Co.,  170  Pa.  364;   Houston,  etc.  R  ^  q^^  ^gg  y.  S.  426,  32  L.  ed.  970. 

Co.  V.  Knapp,  51  Tex.  592;  Topeka  9  j^^^-M.  L.  Co.,  v.  Conner,  supra. 

V.  Martineau,  42  Kan.  387;   Fergu-  10  Atlanta,  etc.  R.  Co.  v.  Thomas, 

son  V.  Stafford,  33  Ind.  162;  Dwight  „„  ^,      ^,„      „      „  ^_„ 

r,         .     .               n     r.     I,     om  60  Fla.  412.     See  §  576. 
V.    Commissioners,    11    Cush.    201; 

Pike  V.  Chicago,  155  HI.  656;  Ohio  "^t.  Louis,  etc.  R.  Co.  v.  Berry, 

Valley  E.  &  T.  Co.  v.  Kerth,  130  Ind.       86    Ark.    309,    following    Rockford, 
314;    Nevada   &   M.    R.    Co.    v.    De      etc.  R.  Co.  v.  Beckemeier,  72  111.  267. 


§    Y02]  CONTJSACTS    FOE    PAETICULAK    WOE.KS.  2621 

crossing.^*  On  the  breach  of  a  contract  to  furnish  material  for 
an  oyster-grower  to  spread  over  his  oyster  grounds  the  latter 
may  procure  other  suitable  material  and  charge  the  contractor 
with  the  excess  of  its  cost  over  the  contract  price.  Because  of 
want  of  time  and  of  suitable  material  part  of  such  grounds  were 
not  planted.  The  damages  on  this  account  were  measured  by 
the  loss  of  the  use  of  the  land  until  it  could  be  prepared  for  use, 
such  loss  being  its  fair  rental  value  if  that  was  provable,  other- 
wise interest  on  its  market  value  in  its  unplanted  condition, 
with  the  taxes  for  that  time.  If  the  plaintiff  could  show  that 
the  failure  to  plant  the  whole  of  his  land  so  disarranged  the 
ordinary  and  natural  succession  of  his  crops,  otherwise  dis- 
turbed the  ordinary  and  natural  course  of  his  business  as  re- 
spects the  use  of  his  other  property  that  he  suffered  special 
damages  as  a  probable  and  direct  result,  which  both  parties 
ought  to  have  foreseen,  a  further  recovei-y  might  be  allowed  on 
that  account,  as  also  for  expense  reasonably  incurred  in  prepara- 
tion for  the  performance  of  the  contract,  and  in  reliance  upon 
its  performance.  But  damages  could  not  be  recovered  on  the 
basis  of  the  difference  between  the  market  value  of  the  planted 
and  the  unplanted  land  at  the  time  fixed  in  the  contract  for  its 
completion,  and  while  the  result  of  such  planting  was  unknown. 
"To  allow  for  any  enhancement  of  value  on  that  account  is, 
practically,  to  speculate  on  the  chances  of  catching  a  set  [plant- 
ing] and  raising  a  profitable  crop.  Such  consequences  were  too 
remote  for  consideration  and  too  uncertain,  both  with  respect 
to  their  nature  and  to  the  cause  from  which  they  would  pro- 
ceed."^' On  the  failure  of  a  manufacturing  plant  to  accomplish 
the  result  for  which  it  was  supplied  there  may  be  a  recovery 
of  the  expense  incurred  and  material  lost  in  attempting  to 
operate  it  in  order  to  ascertain  whether  it  would  operate  suc- 
cessfully; the  expense  incurred  to  preserve  the  plant  and  the 
material  in  it  while  necessary  changes  were  being  made  and 
fair  compensation  for  the  use  of  the  plant  while  it  could  not 

12  Pittsburg,  etc.  R.   Co.  v.   Wil-  57   Conh.   480,   494,   5  L.R.A.   572; 
Bon,   46   Ind.  App,  444.  Howard  v.  Stillwell  &  B.  Mfg.  Co., 

13  Lewis  V.   Hartford   D.  Co.,   68  139  U.  S.  199,  35  L.  ed.  147.     See 
Conn.   221,   citing   Cohn   v.  Norton,  §§   662,   663. 
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be  used  because  of  the  contractor's  breach."  Where  there  was 
a  failure  to  furnish  gas  to  a  newly-established  glass  factory 
which  was  built  in  reliance  on  the  gas  company's  contract  to 
supply  gas  for  fuel,  and  an  unsuccessful  effort  to  operate  the 
factory  was  made,  after  which  the  business  was  suspended,  it 
being  impracticable  to  use  other  fuel  or  procure  gas  elsewhere, 
anticipated  profits  could  not  be  recovered.  The  reason  for  so 
holding  was  that  the  manufacture  of  glass  in  Kansas  was  sub- 
ject to  so  many  contingencies  that  the  realization  of  profits  was 
a  matter  of  speculation  and  conjecture.  It  was  said  that  if  the 
business  had  been  an  established  one  or  if  other  manufactories 
of  a  like  kind  existed  in  the  state  under  similar  conditions  there 
would  be  some  basis  for  estimating  profits.  The  plaintiff  was 
entitled  to  recover  the  rental  value  of  the  idle  factory  and,  if 
it  had  no  such  value,  interest  on  the  money  invested  in  the  same, 
together  with  interest  on  any  idle  working  capital  which  could 
not  be  used  in  consequence  of  the  breach  of  the  contract;  the 
expenses  necessarily  and  actually  incurred  in  the  attempt  to 
operate  the  factory,  including  the  cost  of  bringing  skilled 
laborers  from  a  distance  and  the  compensation  due  the  officers 
of  the  company  for  their  services.^^  There  is  quite  general  ac- 
cord in  denying  the  recovery  of  the  profits  which  might  have 
been  made  in  a  business  which  has  not  demonstrated  its  capacity 
to  produce  profits.  The  elements  of  uncertainty  and  the  sur- 
face of  them  are  too  great  to  be  submitted  to  a  jury.^*    The  fail- 

1*  Dixon- W.  Co.  v.  Phillips  G.  Co.,  only  way  to  obtain   enough   water 

169   Pa.  167.  was  to  procure  a  new  supply.     In 

isPaola  Gas  Co.  v.  Paola  Glass  fact,  the  break  in  the  pipe  could 
Co.,  56  Kan.  614,  54  Am.  St.  598.  have  been  remedied  at  a  trifling 
See  Doud  v.  Duluth  M.  Co.,  55  cost,  and  was  the  cause  of  the  in- 
Minn.  53,  as  to  the  recovery  of  sufBcient  supply.  The  plaintiff  pro- 
anticipated  profits  for  the  breach  of  cured  a,  new  supply  and  recovered 
a  contract  to  erect  a  cooper  shop  the  cost  of  doing  so;  it  was  the 
for   a  milling   company.  proximate  result   of  the  breach   of 

A  contractor  who  undertook  to  the  contract.  Spinner  v.  Button,  77 
connect  the  plaintiff's  premises  with  Misc.  (N.  Y.)  112. 
a  water  reservoir  by  means  of  a  1«  Winslow  E.  &  M.  Co.  v.  Hoff- 
pipe  represented  to  the  latter,  after  man,  107  Md.  621,  17  L.E.A.  (N.S.) 
a  break  in  the  pipe,  that  the  water  1130.  The  facts  were  that  the  de- 
supply  was  insufficient  and  that  the  fendant  failed  to  build  such  a  pas- 
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lire  to  exhibit  a  machine  does  not  involve  liability  for  the  loss 
of  profits  which  might  have  been  made  from  the  sales  of 
machines  unless  is  appears  contracts  therefor  had  been  secured 
or  that  a  particular  number  of  machines  might  have  been  sold.^'' 
The  failure  to  put  a  harvesting  machine  in  order  has  been  held 
not  to  be  attended  with  liability  for  the  loss  of  grain  because 
of  inability  to  harvest  it  in  due  season,"  a  doctrine  which  may, 
with  all  due  respect,  be  seriously  doubted.  The  rental  value  of 
so  much  of  a  plant  as  is  idle  in  consequence  of  the  failure  to 
furnish  a  part  as  agreed  may  be  recovered  for  such  time  as  was 
necessarily  required  by  the  owner  to  replace  the  defective  part 
in  view  of  the  most  available  means  for  so  doing.  ■'^  Payments 
made  during  the  time  an  article  has  been  used  and  interest 
thereon  may  be  recovered  if  the  article  does  not  meet  the  con- 
tract."" 

§  703.  Damages  for  delay;  loss  of  profits;  rental  value;  ex- 
penses ;  effect  of  mutual  fault.  For  delay  in  the  performance 
of  particular  work  damages  will  be  recoverable  according  to 
the  injury."^    Where  it  was  paid  for  in  advance  and  no  special 

aenger  elevator  in  an  office  building  17  Machine    Co.    v.    Tobacco    Co., 

as   he   agreed  to   do;    the   plaintiff  141  N.  C.  284,  8  L.R.A.(N.S.)   255. 

lost  tenants  by  removal  and  failed  18  Warder     v.     Myers,      2     Neb. 

to  secure  others.     The  knowledge  of  (Unof.)  507. 

the  defendant  of  the  use  to  which  19  Hooks    S.    Co.    v.    Planters'   C. 

the  building  was  to  be  put  did  not  Co.,  72  Ark.  275. 

make  him  liable.     In  so  far  as  ten-  Z"  Ark.-Mo.    Z.   Co.    v.   Patterson, 

ants  were  lost  there  was  no  liability  79  Ark.  506. 

for  the  loss  of  the  rent  they  would  21  Liability  for  the  damages  caused 
have  paid.  See  §§  60,  704.  by  delay  is  not  affected  by  the  em- 
But  the  amount  of  patronage  ployer's  failure  to  rescind  the  con- 
which  a  telephone  company  with  an  tract.  Louisville  &  N.  R.  Co.  v. 
established  business  will  receive  Mason,  126  Ky.  844,  and  cases  cited, 
from  the  public  is  reasonably  cer-  If  the  delay  has  been  "caused  in 
tain,  and  not  capricious  or  specula-  part  by  the  owner  the  contractor 
tive,  and  affords  a  basis  for  com-  must,  as  soon  as  such  cause  has 
puting  profits  lost  by  the  breach  of  ceased  to  operate,  speedily  finish  the 
an  agreement  to  construct  and  op-  work,  otherwise  he  will  be  liable  for 
erate  a  telephone  line,  jointly  with  the  stipulated  damages  for  every 
the  plaintiff,  and  to  share  tolls  re-  day  of  subsequent  unreasonable  de- 
ceived from  such  operation.  South-  lay.  Pittsburg  I.  &  S.  E.  Co.  v. 
western  Telegraph  &  Telephone  Co.  National  T.  W.  Co.,  184  Pa.  251. 
V.  Memphis  Tel.  Co.,  Ill  Ark.  474.  Extra  expense  incurred  is  an  ele- 
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damage  was  shown  interest  on  the  amount  paid  was  allowed 
as  damages.^*  Interest  on  the  sum  paid  and  the  cost  of  the 
land  on  which  the  improvement  was  situated  was  allowed  for 
one  year  where  the  improvement  was  not  needed  for  a  year 
after  its  completion  because  the  delay  therein  rendered  it  un- 
necessary for  the  employer's  business.^'  Interest  on  the  capital 
invested  in  a  manufacturing  plant  may  be  recovered  because 
of  the  inability  to  use  it  in  consequence  of  the  breaking  of  a 
dam.^*  For  delay  in  constructing  and  putting  up  machinery 
in  a  flouring  mill  the  employer  was  held  entitled  to  recover  such 
sum  as  the  mill  would  have  earned  during  the  time  of  such 
delay,  taking  its  fair  ordinary  earnings  after  deducting  the 
expense  of  running  it;  but  it  should  appear  that  the  party 
claiming  such  damages  was  in  a  condition  to  work  his  mill  by 
having  grain  to  grind. ^^  In  the  absence  of  any  special  circum- 
stances attending  a  contract  for  putting  up  mill  machinery 
anticipated  profits  resulting  from  grinding  wheat  into  flour  and 
selling  the  same  cannot  be  recovered  as  damages  for  delay.*® 


ment  of  the  damages.  St.  Louis,  etc. 
R.  Co.  V.  Farmers'  Union  G.  Co.,  34 
Okla.  270. 

Where  there  was  delay  in  repair- 
ing a  public  bridge  the  court  said 
the  county  might  show  the  utility 
of  the  road  on  which  the  bridge 
was,  the  necessity  for  the  bridge, 
the  inconvenience  sustained  by  the 
public  for  the  want  of  it,  and  vari- 
ous other  considerations.  Gath- 
wright  V.  Callaway  County,  10  Mo. 
663. 

22  Edwards  v.  Sanborn,  6  Mich. 
348. 

Where  there  was  delay  in  con- 
structing bridges  required  to  connect 
extensions  of  a  railway  and  the  con- 
tractor was  advised  of  the  purpose 
for  which  they  were  to  be  used  he 
was  charged  with  interest  on  the 
money  expended  upon  the  extensions 
from  the  time  the  last  bridge  should 
have  been  completed  or  from  later 
times   when   the   expenditures   were 


made  to  the  time  of  their  comple- 
tion. American  B.  Co.  v.  Camden  I. 
E.  Co.,  135  Fed.  323,  68  C.  C.  A.  131. 

23  Wood  V.  Joliet  Gaslight  Co.,  49 
C.  C.  A.  427,  111  Fed.  463. 

24  Saluda  Mfg.  Co.  v.  Pennington, 
2  Spears  735. 

25  Davis  V.  Talcott,  14  Barb.  611, 
reversed  on  another  point,  13  N.  Y. 
184;  Clifford  v.  Richardson,  18  Vt 
620.  But  see  Griffin  v.  Colver,  18 
N.  Y.  489. 

On  the  failure  to  complete  the 
printing  of  a  book  within  the  time 
agreed  there  cannot  be  a  recovery 
for  profits  lost  on  mere  proof  that 
there  may  have  been  a  demand  for 
the  book.  But  if  sales  had  been 
made  and  orders  withdrawn  in  con- 
sequence of  the  delay,  proof  thereof 
would  have  been  admissible.  Hill 
V.  Parsons,  110  111.  107. 

26  Howard  v.  Stillwell  &  B.  Mfg. 
Co.,  139  U.  S.  199,  208,  35  L.  ed. 
147,  150;  Novelty  I.  Works  v.  Capi- 
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The  opinion  of  Justice  Lamar  contains  the  following  language 
taken  from  a  Pennsylvania  case  ^  of  a  similar  nature :  "It 
was  no  part  of  this  contract  that  the  plaintiffs  should  make 
profits  or  even  have  the  opportunity  of  doing  so  by  carrying  on 
a  business  with  the  machinery  which  the  defendants  agreed  to 
erect.  It  is  not  like  the  sale  of  chattels  or  of  land,  where  the 
difference  between  the  contract  value  and  the  actual  or  market 
value  of  the  property  sold  represents  directly  and  immediately 
the  measure  of  the  party's  loss  or  gain  in  the  transaction. 
There  the  possible  profit  is  the  very  object  of  the  contract  and 
is  necessarily  in  the  contemplation  of  the  parties.  But  when  a 
machinist  furnish6s  machinery  to  a  mill  owner  it  is  no  part  of 
his  engagement  that  a  profitable  business  shall  be  carried  on 
with  the  machinery  furnished.  Of  course  if  it  is  defective  he 
is  responsible  for  the  damage  resulting  from  such  defect;  but 
that  is  a  very  different  thing  from  the  uncertain,  remote  and 
speculative  profits  which  may  or  may  not  be  made  in  the  busi- 
ness to  be  done."  The  same  conclusion  has  been  reached  where 
the  necessary  presumption  was  that  the  contractor  for  the  erec- 
tion of  a  mill  knew  the  mill  was  intended  for  use  and  profit  and 
must  have  contemplated  the  loss  of  profit  as  the  result  of  failure 
on  his  part.  The  uncertainty  as  to  the  extent  of  the  profits 
prohibited  their  recovery;  and  this  uncertainty  extended  to  the 
profits  which  might  have  been  realized  under  a  contract  between 
the  employer  and  a  third  party.  ^'  The  same  rule  has  been  ap- 
plied where  there  was  delay  in  furnishing  cars  to  a  street  rail- 
road company  which  was  obliged  to  change  its  motive  power 
from  horses  to  cable.  The  recovery  of  profits  was  denied  be- 
cause they  were  too  speculative  and  uncertain.*'  But  in  an 
English  case  tried  before  Kennedy,  J.,  loss  of  profits  resulting 
from  delay  in  delivering  fishing  boats  to  fishermen  was  held  re- 

tal  City  0.  Co.,  88  Iowa  524;  Hutch-  27  Pennypacker  v.  Jones,  106  Pa. 

inson  Mfg.   Co.  v.  Pinch,   91  Mich.  237,  242. 

156;  Williams  v.  Island  City  M.  Co.,  88  Abbott  v.  Gatch,  13  Md.  314,  71 

25    Ore.   573;    Tompkins   v.   Monti-  Am.  Dec.  635. 

cello  C.  0.  Co.,  153  Fed.  817 ;  Thorn-  29  Washington    &    G.    R.    Co.    v. 

ton   V.    Cordell,    8    Ga.    App.    588;  American  C.  Co.,  5  App.  Cas.    (D. 

Coweta   Falls  Mfg.    Co.   v.   Rogers,  C.)    524;  Callahan  v.Cliickasha  C. 

19  Ga.  416,  65  Am.  Dec.  602.  0.  Co.,  17  Okla.  544. 
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coverable.'"  The  profits  a  mill  could  have  realized  from  the  sale 
of  its  products  upon  orders  it  could  aot  fill  are  recoverable.*^ 
There  can  be  no  recovery  for  the  loss  of  the  use  of  a  mill  which 
has  not  been  erected,  though  the  person  who  was  to  manufacture 
a  portion  of  the  machinery  therefor  was  apprised  of  the  purpose 
of  his  customer  to  erect  it.'^ 

Where  a  person  undertakes  to  erect  a  building  or  to  put  a 
mill  or  machinery  in  operation  or  to  furnish  material  for  a 
building  he  ought  to  be  holden  to  indemnify  the  other  party 
against  the  loss  of  the  use  of  either  after  the  expiration  of  the 
time  for  performing  the  contract;  and  if  it  is  defectively  done 
he  should  indemnify  him  for  such  loss  of  the  use  during  the 
time  necessarily  spent  in  repairing  and  putting  it  in  order."' 
In  such  cases  and  in  others  where  a  particular  result  is  stip- 
ulated for,  the  rental  value  during  the  delay  is  the  general 
rule,'*  but  damages  are  usually  limited  to  losses  directly  due  to 


30  Steam  Herring  Fleet  v.  Rich- 
ards, 17  T.  L.  Eep.  731  (1901). 

SI  MuUer  v.  Oeala  F.  &  M.  Works, 
49  Fla.  189. 

32  Bridges  v.  Lanham,  14  Neb. 
369,  45  Am.  Eep.  121;  First  Nat. 
Bank  v.  Carroll,  35  Mont.  302. 

33  Griffin  v.  Colver,  16  N.  Y.  489; 
American-H.  S.  S.  Co.  v.  Morse  Dry 
D.  &  R.  Co.,  169  Fed.  678;  Westle- 
craft  V.  Barry,  83  N.  J.  L.  53. 

34McConey    v.    Wallace,    22    Mo. 
App.  377;  Brownell  v.  Chapman,  84 
Iowa  504,  35  Am.  St.  326;  McGrath 
V.   Horgan,   72   App.   Div.    (N.  Y.) 
152;  Ruff  V.  Rinaldo,  55  N.  Y.  664 
Freeman    v.    Clute,    3    Barb.    424 
Wagner  v.  Corkhill,  40  Barb.  175 
Cassidy  v.  Le  Fevre,  45  N."  Y.  562 
Willey  V.  Fredericks,  10  Gray  357 
Brown  v.  Foster,  51  Pa.  165;  Hex- 
ter  V.  Knox,  C3  N.  Y.  561;   Winne 
V.  Kelley,  34  Iowa  339;   Clifford  v. 
Richardson,  18  Vt.   620;   Rogers  v. 
Bemus,  69  Pa;  432 ;  Fisher  v.  Goebel, 
40  Mo.  475;   St.  Louis,  etc.  R.  Co. 
V.    Lurton,    72    111.    118;    Sperry   v. 


Fanning,  80  id.  371;  Boyle  v. 
Reeder,  1  Ired.  607;  Korf  v.  Lull, 
70  111.  420;  Machine  Co.  v.  Com- 
press Co.,  105  Tenn.  187,  53  L.R.A. 
482;  Galbraith  v.  Chicago  A.  I. 
Works,  50  111.  App.  246;  Novelty  I. 
Works  V.  Capital  City  0.  Co.,  83 
Iowa  524;  Simon  v.  Lanius,  9  Ky. 
L.  Eep.  59  (Ky.  Super.  Ct.)  ;  Cen- 
tral T.  Co.  V.  Arctic  I.  M.  Mfg.  Co., 
77  Md.  202,  235;  Cannon  v.  Hunt, 
113  Ga.  501;  Hutchinson  Mfg.  Co. 
V.  Pinch,  91  Mich.  156,  overruling 
AUis  V.  McLean,  48  Mich.  428;  Co- 
vode  V.  Principaal,  110  Mich.  672; 
Dengler  v.  Auer,  55  Mo.  App.  548; 
Johnson  v.  Slaymaker,  18  Ohio  C. 
C.  104;  Williams  v.  Island  City  M. 
Co.,' 25  Ore.  573;  Washington  &  G. 
R.  Co.  V.  American  C.  Co.,  5  App. 
Caa.  (D.  C.)  524;  Huntsville  Elks' 
Club  V.  Garrity-H.  B.  Co.,  176  Ala. 
128;  General  Supply  &  C.  Co.  v. 
Goelet,  149  App.  Div.  (N.  Y.)  80; 
Strobel  S.  C.  Co.  v.  Sanitary  Dist., 
160  111.  App.  554;  Savage  v.  Glenn, 
10   Ore.   440;    Abbott  v.  Gatch,  13 
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the  breach.    Income  or  profits  more  or  less  dependent  upon  other 
contingencies  are  generally  held  not  to  be  a  part  of  the  recoup- 


Md.  314,  71  Am.  Dec.  635;  Wing  v. 
United  States  F.  &  G.  Co.,  150  Fed. 
672;  Southern  I.  &  E.  Co.  v.  Homes 
L.  Co.,  164  Ala.  517,  citing  the  text; 
Leifer  Mfg.  Co.  v.  Gross,  93  Ark. 
277;  L9ng  v.  Abelee,  77  Ark.  150 
(unless  the  party  in  default  in  fur- 
nishing material  had  notice  of  the 
probability  that  special  damages 
would  follow)  ;  Tally  v.  Ganahl,  151 
Cal.  418;  Hale  v.  Milliken,  5  Cal. 
App.  344;  Albany  P.  Co.  v.  Hugger, 
4  Ga.  App.  771,  citing  the  text; 
Hipwell  V.  National  S.  Co.,  130 
Iowa  656;  Christie  v.  Pennsylvania 
I.  W.  Co.,  128  La.  208;  United  S. 
Co.  V.  Summers,  110  Md.  95;  First 
Nat.  Bank  v.  Carroll,  35  Mont.  302 ; 
Munsou  V.  Smith  W.  Mach.  Co.,  118 
App.  Div.  (N.  Y.)  398;  Donlan  v. 
American  B.  &  T.  Co.,  139  N.  C. 
212;  Champion  I.  Mfg.  &  C.  S.  Co. 
V.  Pennsylvania  I.  W.  Co.,  68  Ohio 
229;  Callahan  v.  Chickasha  C.  0. 
Co.,  17  Okla.  544;  Smith  v.  Gunn, 
57  Tex.  Civ.  App.  339 ;  Stark  G.  Co. 
V.  Harry  Bros.  Co.,  57  Tex.  Civ. 
App.  529.  See  Tompkins  v.  Monti- 
cello  C.  O.  Co.,  153  Fed.  817;  Fort 
V.  Orndofif,  7  Heisk.  107;  Fletcher 
V.  Tayleur,  17  C.  B.  21;  Taylor  v. 
Maguire,  12  Mo.  313. 

A  recovery  for  the  failure  to  build 
a  house  within  the  time  agreed  can- 
not include  damages  for  the  possible 
time  the  contractee  will  be  obliged 
to  pay  rent,  nor  for  the  apprehen- 
sion that  he  may  be  compelled  to 
make  a  less  advantageous  contract 
for  the  erection  of  his  building; 
such  damages  are  too  remote. 
Jaudes  v.  Fisher,  5  Ky.  L.  Eep.  768 
(Ky.   Super.   Ct.). 

If  there  has  been  a  recovery  be- 
cause of  the  loss  of  profits  on  a  spe- 


cial contract  the  damages  for  rental 
value  must  be  limited  to  the  ma- 
chinery furnished  beyond  that  neces- 
sary to  fill  such  contract.  Alamo 
M.  Co.  V.  Hercules  I.  Works,  1  Tex. 
Civ.  App.  683. 

In  Friedland  v.  McNeil,  33  Mich. 
40,  it  was  held  that  delay  in  the 
completion  of  a  contract  to  do  only 
the  mason  work  of  a  church  will  not 
authorize  the  recovery  of  the  loss  of 
pew  rents  as  damages;  such  loss 
cannot  be  said  to  be  the  necessary, 
natural  or  probable  result  of  such 
delay,  since  the  completion  of  the 
contract  does  not  put  the  building 
in  condition  for  the  renting  of  pews. 
Cooley,  J.,  said:  "A  large  amount 
of  other  work  would  still  remain  to 
be  done  and  large  expenditures  to  be 
made,  with  which  this  contractor 
would  have  no  concern  whatever; 
and  the  building  might  never  be  put 
in  condition  for  renting  of  pews, 
and  yet  he  be  in  no  way  responsible. 
It  can  never  be  said  that  the  loss 
of  rents  is  a  necessary,  natural  or 
probable  result  of  a  particular  de- 
fault, when,  had  no  default  occurred, 
the  necessary  conditions  to  rent 
would  still  be  wanting,  and  miglit 
never  be  supplied.  Any  claim 
against  this  contractor  for  damages 
resulting  from  loss  of  rents  must 
assume  that  the  trustees  had  the 
ability  and  inclination  to  .proceed  at 
once  to  complete  the  church,  and 
were  only  delayed  by  the  contract- 
or's default." 

Blanchard  v.  Ely,  21  Wend.  342 
( cited  with  approval  by  the  supreme 
court  of  the  United  States  in  How- 
ard V.  Stillwell  &  B.  Mfg.  Co., 
supra)  is  an  authority  opposed  to 
the  allowance  of  profits  consisting 
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able  loss.     Thus  the  extent  of  the  recovery  for  the  rental  value 
vs^here  there  is  delay  in  malcing  repairs  may  extend  to  the  whole 


of  the  earnings  of  a  steamboat.  A 
boat  was  delayed  in  its  trips  in  con- 
sequence of  being  defectively  con- 
structed. The  judge  at  the  trial 
directed  the  jury  not  to  allow  as 
damages  for  delays  the  profits  which 
might  have  been  made  from  the 
trips  lost;  in  respect  to  which 
Cowen,  J.,  said:  "No  common-law 
authority  was  cited  at  the  bar,  one 
way  or  the  other,  having  any  direct 
application  to  the  measure  of  dam- 
ages in  such  a  case  as  this,  nor  am  I 
aware  that  any  exists."  The  direc- 
tion of  the  judge  below  was  ap- 
proved. See  Coweta  Falls  Mfg.  Co. 
v.  Rogers,  19  Ga.  416,  65  Am.- Dec. 
602. 

In  Griffin  v.  Colver,  16  N.  Y.  489, 
Selden,  J.,  said:  "It  is  clear  that 
whenever  profits  are  rejected  as  an 
item  of  damages  it  is  because  they 
are  subject  to  too  many  contingen- 
cies, and  are  too  dependent  upon  the 
fluctuations  of  markets  and  the 
chances  of  business  to  constitute  a 
safe  criterion  for  the  estimate  of 
damages.  This  is  to  be  inferred 
from  the  cases  in  our  own  courts. 
The  decision  in  the  case  of  Blanch- 
ard  V.  Ely  must  have  proceeded  upon 
this  ground,  and  can,  I  apprehend, 
be  supported  upon  no  other.  *  *  * 
In  '  *  •  (that  case)  *  *  *  the 
damages  claimed  consisted  in  the 
loss  of  the  use  of  the  very  article 
which  the  plaintiff  had  agreed  to 
construct,  and  were,  therefore,  in 
the  plainest  sense,  the  direct  and 
proximate  result  of  the  breach  al- 
leged. Moreover,  that  use  was  con- 
templated by  the  parties  in  entering 
into  the  contract,  and  constituted 
the  object  for  which  the  steamboat 
was  built.   •   *   •    Had  the  defend- 


ants in  the  case  of  Blanchard  v.  Ely 
taken  the  ground  that  they  were 
entitled  to  recoup,  not  tlie  uncertain 
and  contingent  profits  of  the  trips 
lost,  but  such  sum  as  they  could 
have  realized  by  chartering  the  boat 
for  those  trips,  I  think  their  claim 
must  have  been  sustained.  The  loss 
of  the  trips,  which  had  certainly  oc- 
curred, was  not  only  the  direct  but 
the  immediate  and  necessary  result 
of  the  breach  of  the  plaintiff's  con- 
tract. The  rent  of  a.  mill  or  other 
similar  property,  the  price  which 
should  be  paid  for  the  charter  of  a 
steamboat  or  the  use  of  machinery, 
etc.,  etc.,  are  not  only  susceptible  of 
more  exact  and  definite  proof,  but, 
in  a  majority  of  cases,  would,  I 
think,  be  found  to  be  a  more  accu- 
rate measure  of  the  damages  actu-  ■ 
ally  sustained  in  the  cla?s  of  cases 
referred  to,  considering  the  contin- 
gencies and  hazards  attending  the 
prosecution  of  most  kinds  of  busi- 
ness, than  any  estimate  of  antici- 
pated profits;  just  as  the  ordinary 
rate  of  interest  is  upon  the  wliole  a 
more  accurate  measure  of  the  dam- 
ages sustained  in  consequence  of  the 
non-payment  of  a  debt  tlian  any 
speculative  profit  which  the  creditor 
might  expect  to  realize  from  tlic 
use  of  the  money.  It  is  no  answer 
to  this  to  say  that  in  estimating 
what  would  be  the  fair  rent  of  a 
mill  we  must  take  into  considera- 
tion all  the  risks  of  the  business  in 
which  it  is  to  be  used.  Rents  are 
graduated  according  to  the  value  of 
the  property  and  to  an  average  of 
profits  arrived  at  by  very  extended 
observation;  and  so  accurate  are 
the  results  of  experience  in  this  re- 
spect    that     rents     are     rendered 
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plant  or  be  limited  to  the  part  of  it  thereby  rendered  inoperative.'* 
Such  value  may  be  recovered  regardless  of  whether  the  con- 
tractee  had  any  use  for  the  building  or  not,  or  whether  he  could 
or  could  not  have  rented  it.^^  But  if  the  owner  proves  that  the 
building  had  been  leased  for  a  stated  ren{,  though  that  is  less 
than  its  fair  rental  value,  he  can  recover  only  the  amount  the 
lessee  was  to  pay.''  Liability  for  the  loss  of  rent  does  not  exist 
unless  the  contractor  had  notice  of  the  lease ; ''  and  knowledge 


nearly,  if  not  quite,  as  certain  as 
the  market  value  of  commodities  at 
a  particular  time  and  place."  See 
Western  G.  Eoad  v.  Cox,  39  Ind. 
260.  Compare  Sikes  v.  Paine,  10 
Ired.  280,  51  Am.  Dec.  389,  and 
Beverly  v.  Williams,  4  Dev.  &  Batt. 
236. 

The  rule  of  liability  measured  by 
the  rental  value  is  particularly  ap- 
plicable where  the  contractor  under- 
took to  do  but  part  of  the  work,  and 
should  be  based  only  on  such  part, 
it  being  covered  by  a  separate  con- 
tract. Stark  G.  Co.  v.  Harry  Bros. 
Co.,  57  Tex.  Civ.  App.  529. 

85  Thornton  v.  Cordell,  8  Ga.  App. 
588. 

36  Galbraith  v.  Chicago  A.  I. 
Works,  50  111.  App.  249;  Covode  v. 
Principaal,  110  Mich.  672;  Hunt  v. 
Boston  E.  R.  Co.,  199  Mass.  220. 
Compare  Jones  v.  Nelson,  61  Wash. 
167. 

It  is  held  in  Wagner  v.  Corkhill, 
40  Barb.  175,  that  if  the  house  was 
not  intended  for  the  occupancy  of 
the  owner  he  must  show  he  had  an 
opportunity  to  rent  it,  and  could 
not  because  of  the  contractor's  de- 
fault. This  case  is  said  by  the 
Michigan  court  in  the  case  cited  to 
be  unsound.  "If  the  fair  rental 
value  is  the  measure  of  damages  in 
case  of  contemplated  occupancy  by 
the  owner  it  is  clear  that  the  same 
measure  would  bear  no  harder  upon 
the    defaulting    contractor    in    case 


the  building  is  constructed  to  rent. 
And  to  hold  that,  in  order  to  cover 
the  rental  value  in  such  case,  the 
owner  should  be  required  to  show 
that  he  actually  had  an  opportunity 
to  rent  the  house  if  complete  would 
require  such  diligence  as  is  not  im- 
posed in  any  analogous  case.  It 
would  impose  upon  the  owner  the 
duty  of  offering  something  which  he 
did  not  have.  In  homely  phrase,  it 
would  be  putting  the  cart  before  the 
horse.  Until  the  house  is  ready  for 
occupancy  it  could  not  be  occupied 
and  could  not  well  be  offered  for 
rent." 

SVConsaul  v.  Sheldon,  35  Neb. 
247,  252. 

For  the  reason  stated  interest  on 
the  money  invested  cannot  be  recov- 
ered. Albany  P.  Co.  v.  Hugger,  4 
Ga.  App.  771. 

88  Eeilly  v.  Connors,  65  App.  Div. 
(N.  y.)  470;  Lord  v.  Comstock,  52 
N.  y.  Super.  548.  But  this  may 
be  questioned  if  the  doctrine  of 
Covode  V.  Principaal,  supra,  is 
sound,  as  it  is  believed  to  be. 

Delay. in  the  delivery  of  material 
for  use  in  the  erection  of  a  building 
does  not  charge  the  vendor  with  lia- 
bility for  its  rental  value  unless 
that  was  contemplated  when  the 
contract  was  made.  Liljengren  F. 
&  L.  Co.  V.  Mead,  42  Minn.  420. 
Such  a  case  is  for  the  sale  and  de- 
livery of  goods,  and  the  damages 
are  measurable  by  the'  difference  be- 
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of  the  lease  does  not  carry  liability  for  damages  paid  by  the 
employer  to  the  lessee  in  accordance  with  a  stipulation  therein 
of  which  the  contractor  had  no  knowledge.^'  The  rental  value 
may  be  ascertained  by  reference  to  the  purpose  for  which  the 
structure  was  to  be  put,  that  being  within  the  contemplation 
of  both  parties  when  they  contracted ;  and  if  the  employer  had 
furniture  stored  for  use  in  the  building  its  value  furnished  to 
the  extent  he  was  prepared  to  furnish  it  may  be  recovered.*" 
In  the  ease  of  machinery  the  rental  value  is  to  be  of  like  ma- 
chines of  equal  capacity ;  the  cost  of  the  real  estate  and  buildings 
which  were  provided  to  be  used  in  connection  therewith  cannot 
be  considered."  In  Iowa  a  different  and  better  rule  has  been 
applied.  There  was  delay  in  furnishing  machinery  for  a  mill. 
The  rule  that  the  rental  value  was  the  measure  of  the  con- 
tractor's liability  was  approved.  It  was  observed  that  while  it 
is  true  that  the  cost  of  the  mill,  the  depreciation  or  otherwise  of 
its  machinery  while  in  operation,  and  the  profits  that  could  be 
mad'e  with  the  mill  are  proper  to  be  considered  in  arriving  at 
the  rental  value,  neither  constitutes  the  measure  of  damages. 
The  parties  must  have  contemplated  that  a  failure  to  complete 
the  mill  in  time  would  deprive  the  contractee  of  its  use  and 
that  the  damages  would  be  the  value  of  that  use.  There  was 
added  to  the  value  of  the  machinery  in  the  building  the  rent 
paid  for  the  latter  and  the  rental  value  of  the  mill  was  com- 
puted on  the  basis  of  the  value  of  the  mill  as  it  was  to  be.**  In 
fixing  the  rental  value  of  machines  the  condition  of  the  busi- 
ness in  which  they  were  to  be  used  in  the  place  agreed  upon  for 
their  use,  for  the  time  immediately  following  that  in  which 

tween   the    contract   price   and   the  The  amount  of  rent  offered  by  a 

market  price  at  the  time  and  place  responsible  party  after  the  contract 

of  delivery.    Id.;  Woolf  v.  Schaefer,  was  entered  into  may  not  be  proved. 

103   App.   Div.    (N.   Y.)    567.     But  Hawley  v.   Florsheim,   44  111.  App. 

if  the  contract  was  to  furnish  lum-  g2Q 

ber  as  fast  as  it  was  required  and  S9  Albany  P.-Co.  v.  Hugger,  supra. 

no   other  source  of  local  supply  is  40  Hexter  v.  Knox,  63  N.  Y.  561. 

open,    the    damages   may   be    ascer-  ,      j  t   r^           a     i.-    t   1., 

,    .      ,       .,,         ,               ,      ,,  41  Maryland  I.  Co.  v.  Arctic  I.  M. 

tamed  with   reference   to   the   eree-  •' 

tion  of  the  building.    Eddy  v.  Clem-       ^fg.  Co.,  79  Md.  103. 

ent,  38  Vt.  486;   Olark  v.  Koerner  « Novelty    I.    Works    v.    Capital 

(Ky.),  61   S.  W,  30.  -   City  0.  Co.,  88  Iowa  524,  531. 
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they  were  to  be  ready,  and  not  the  average  annual  value  of  their 
use,  is  to  be  considered,  especially  if  the  conditions  which  made 
the  use  of  the  machines  under  these  circumstances  specially 
valuable  were  known  or  ought  to  have  been  known  to  the  con- 
tractor.*' Such  rental  value  for  the  time  the  machines  were 
used  prior  to  their  acceptance,  proper  to  be  deducted  from  the 
total  rental  value  for  their  use,  is  to  be  estimated  not  by  the 
actual  number  of  days  they  were  in  use,  they  being  worked  only 
a  part  of  each  day,  but  by  the  total  product  during  that  time, 
divided  by  the  full  capacity  of  the  machines  for  a  day.**  The 
right  to  recover  the  rental  value  rests  upon  the  conclusion  that 
the  loss  of  the  use  is  the  direct  and  inevitable  result  of  the 
breach.  The  value  of  that  use  the  injured  party  is  entitled  to 
recover ;  and  it  should  be  assessed  on  the  same  principle  as  the 
value  of  personal  property  which  a  vendor  fails  to  deliver  in 
fulfillment  of  his  contract  of  sale.  Where  no  special  use,  en- 
hancing the  value  to  the  employer  or  vendee,  was  mutually 
contemplated  when  the  contract  was  made  only  the  market  or 
general  value  is  recoverable.  The  enhanced  value  is  not  re- 
jected merely  because  it  is  uncertain;  it  may  be  quite  certain, 
as  where  an  existing  contract  for  renting  or  resale  provides  for 
it;  still  it  is  rejected  because  it  is  not  a  gain  mutually  con- 
templated to  accrue  from  performance  of  a  contract,  nor  the 
loss  of  it  as  an  injury  mutually  contemplated  to  result  from 
its  breach.  In  the  absence  of  such  notice  the  defaulting  party 
is  only  liable  for  the  general  rental  value — that  which  would  be 
received  in  the  multitude  of  instances.*^  The  damages  recover- 
able must  be  such  as  may  fairly  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties  when  they  contracted ;  that  is, 
they  must  be  such  as  might  naturally  be  expected  to  follow  the 
violation  of  the  contract,  be  certain  in  their  nature  and  in  re- 
spect to  the  cause  from  which  they  proceed.**    If  expenses  have 

«  Maryland  I.  Co.  v.  Arctic  I.  M.  v.  Jenkins,  58  111.  App.  519;   Pine 

Co.,  supra.  i  Bluff  I.  Works  v.  Boling,  75  Ark 

44  Id.  469.     Compare  Waters  v.  Towers,  8 

45Hadley    v.    Baxendale,    9    Ex.  Ex.  401;   Fox  v.  Harding,  7   Cush. 

341 ;  Liljengren  F.  &  L.  Co.  v.  Mead,  501. 

42  Minn.  420;  Consumers'  P.  I.  Co.  46  Tompkins   v.   Monticello   C.  0. 
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been  reasonably  incurred  in  anticipation  of  the  performance  of 
the  contract  they  may  be  recovered.*''  The  rental  value  of  other 
property  occupied  by  the  employer  is  not  involved.*'  The 
apprehension  that  it  may  be  necessary  to  make  another  contract 
for  the  completion  of  the  work  is  too  remote  to  be  a  ground  of 
recovery. 

This  rule  of  rental  value  for  delay,  hov^ever,  has  been  de- 
parted from  where  the  delay  would  be  indefinitely  continuous, 
as  where  the  execution  of  the  contract  has  been  abandoned; 
then  the  damages  are  measured  by  the  difference  between  the 
value  of  the  property  as  it  would  be  if  the  contract  had  been 
performed  and  as  it  is  in  consequence  of  the  failure  to  fulfill  it. 
Where  a  railroad  company  was  bound  to  build  and  perpetually 
maintain  a  side-track  in  front  of  certain  lots  owned  by  the 
covenantee  on  a  breach  of  this  covenant  by  abandonment  after 
the  track  had  been  laid  it  was  held  that  the  proper  measure 
of  damages  was  the  difference  in  value  of  the  plaintiff's  lots 
with  the  side-track  operated  and  not  operated,  together  with 
interest  thereon  from  the  abandonment  up  to  the  date  of  trial, 
or  not,  at  the  discretion  of  the  jury.  This  rule,  say  the  court, 
"renders  the  ascertainment  of  the  damages  easy,  final  and  cer- 
tain; £lnd  limits  them  to  what  would  surely  be  within  the  con- 
templation of  the  parties.  Whereas,  the  annual  rental  value  is 
more  speculative  and  uncertain;  is  liable  to  great  fluctuation 
from  causes  not  within  the  scope  of  the  contemplation  of  the 
parties,  nor  indeed  within  the  range  of  their  anticipations ;  be- 
sides, if  the  damages  are  apportionable  the  measure  of  differ- 
ence in  annual  rent  would  result  in  a  multiplicity  of  suits ;  or, 
not  apportionable,  then  the  result  must  be  surely  speculative  (as 

Co.,  153  Fed.  817;  Schaeffer  P.  Mfg.  breach   of  his  obligation,  for   their 

Co.  V.  National  F.  E.  Co.,  148  Fed  Value  there.     Alabama  I.  Works  v. 

159,  78  C.  C.  A.  293;  Rau  v.  Wey-  Hurley,  86  Ala.  217. 

and,    89    App.    Div.    (N.    Y.)    200;  „  Brownell  v.  Chapman,  84  Iowa 


504,  35  Am.  St.  326. 


Griffin  V.  Colver,  16  N.  Y.  489. 

If    machines    are    ordered    to    be 

J     ,  ,     .  .      .  ,    ,  48  Cannon  v.  Hunt,  113  Ga.  501 : 

made  for  sale  in  a  foreign  market  '  ' 

and    the   manufacturer    has   knowl-       J^^^es  v.  Fisher   (Ky.  Super.  Ct.), 

edge  of  that  fact  when  he  contracts       5   Ky.   L.   Rep.    768. 

to  supply  them  he  is  liable,  on  a  49  Jaudes  v.  Fisher,  supra. 
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to  future  rents),  or  the  plaintiff  be  barred  by  one  recovery 
from  another."  *"  Where  the  employer  bought  material  to  be 
used  in  a  mill  in  reliance  on  the  performance  of  a  contract  to 
install  machinery  his  damages  were  measurable  by  the  dif- 
ference in  the  value  of  the  material  at  the  time  the  machinery 
should  have  been  installed  and  when  it  was  installed,  subject 
to  the  rule  that  he  could  not  augment  them  by  buying  material 
after  notice  of  the  inability  of  the  contractor  to  perform.  In 
the  absence  of  evidence  of  the  difference  in  its  value  at  such 
times  his  recovery  was  confined  to  the  expense  reasonably  in- 
curred in  preserving  the  material,  the  cost  of  insuring  it  and  the 
loss  in  its  value. '^  The  rule  of  rental  value  may  not  govern  if 
the  period  of  idleness  is  so  brief  or  intermittent  as  to  afford  no 
basis  upon  which  to  compute  such  value,  in  which  case  the 
damages  may  be  based  by  interest  on  the  value  of  the  plant. °* 
If  the  property  affected  has  no  rental  value  the  actual  value  of 
its  use  may  be  recovered.''  Where  the  delay  was  the  mutual 
fault  of  the  parties  the  employer  was  allowed,  in  lieu  of  dam- 
ages claimed,  the  interest  it  would  have  paid  on  the  notes  it 
was  to  have  given  for  the  purchase  price,  but  which  it  did  not 
give,  from  the  time  the  work  was  accepted  until  the  time  suit 
was  brought.'*  Substantially  the  same  rule  was  applied,  in  the 
absence  of  special  circumstances,  where  there  was  delay  m  com- 
pleting vessels  —  the  contractor  was  liable  for  interest  on  the 
payments  made  prior  to  their  delivery  for  the  time  of  the  delay. 
It  was  sought  to  impose  liability  for  estimated  expenses  incurred 
and  losses  of  profits,  the  purpose  for  which  the  vessels  were  in- 
tended being  understood  by  both  parties,  and  also  damages  for 
their  loss  in  a  hurricane,  they  being  in  a  different  place  than 
they  would  have  been  but  for  the  contractor's  default.  All  these 
claims  were  rejected  as  being  conjectural  and  speculative.'' 
Acquiescence  in  delay  may  reduce  the  damages  to  a  nominal 

60  Amsden  v.  Dubuque,  etc.  E.  Co.,  63  Hipwell  v.  National  S.  Co.,  130 
28  Iowa  542.  Iowa  656. 

61  Tompkins   v.   Monticello    C.   0.  64  Jeffrey  Mfg.   Co.  v.  Central  C. 
Co.,  153  Fed.  817.  &  I-  Co.,  93  Fed.  408. 

62  Southern  I.  &  E.  Co.  v.  Holmes  65  De   Ford    v.   Maryland   8.   Co., 
L.   Co.,   164  Ala.   517.  113  Fed.  72,  51  C.  C.  A.  59. 

Suth.  Dam.  Vol.  111.-12. 
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sum.*®  Where  the  building  is  completed  by  the  employer  its 
rental  value  may  be  recovered  only  for  such  reasonable  time 
beyond  that  at  which  the  contractor  should  have  finished  his 
work  as  it  would  take  the  former  to  complete  it,  including  such 
delay  as  the  contractor  caused  by  his  pormises  to  resume  work 
upon  it." 

§  704.  Same  subject.  The  damages  allowable  for  delay  or 
entire  neglect  to  perform  may  include  any  actual  loss  which 
happens  naturally  and  in  the  ordinary  course  of  things  where 
the  circuinstances  from  which  they  so  result  may  be  supposed 
to  have  been  mutually  contemplated  by  the  parties  when  they 
made  the  contract.^'  Losses  resulting  from  the  failure  of  the 
employer  to  deliver  property  on  an  existing  contract,  of  which 
the  contractor  was  aware  when  he  assumed  his  obligation,  may 
be  recovered ;  *'  as  may  those  caused  by  inability  to  accept  cash 
offers  for  the  immediate  delivery  of  goods.®"  Where  there  is 
delay  in  the  erection  of  machinery  or  neglect  to  repair  it  when 


56Rau  V.  Weyand,  89  App.  Div. 
(N.  y.)    200. 

Where  the  delay  was  caused  by 
changes  ordered  by  the  owner,  it 
was  held  that  the  owner  could  re- 
cover no  damages  for  the  delay. 
Hallgren  v.  Cowles,  184  111.  App. 
87. 

Where  a  contract  provided  that 
defendant  should  plant  land  with 
fruit  trees  "as  early  as  the  weather 
will  permit  in  the  season  of  1912," 
and  where  defendant  had  first  to 
clear  the  land,  a  failure  to  complete 
planting  till,  late  in  the  fall  of  that 
year  was  held  not  to  entitle  plain- 
tiff to  damages  for  delay,  as  he 
knew  the  land  must  be  cleared  by 
defendant  before  planting.  Sledge 
V.  Arcadia,  etc.  Co.,  77  Wash.  477. 

B7  Savage  v.   Glenn,   10   Ore.   440. 

58  American  B.  Co.  v.  American 
Dist.  S.  Co.,  107  Minn.  140;  El 
Paso,  etc.  E.  Co.  v.  Eiehel  (Tex. 
Civ.  App.),  130  S.  W.  922,  citing 
the  text. 


One  who  contracts  to  deliver 
machinery  for  a  dredge  at  a  fixed 
time  with  notice  that  the  purchaser 
has  a  government  contract  for 
dredging  and  needs  a  dredge  other 
than  the  one  he  owns  to  enable  him 
to  perform  his  contract  has  such 
notice  as  malces  him  liable  for  the 
loss  of  profits  under  such  contract 
resulting  from  delay  in  delivering 
the  dredge.  Industrial  Works  v. 
Mitchell,  114  Mich.  29.  See  Mc- 
Laren v.  Fischer,  45  App.  Div. 
(N.  Y.)  13  (liability  for  employer's 
contract  with  tenant,  made  with 
knowledge  of  the  contractor). 

69  Northwestern  S.  B.  Mfg. 
Works  v.  Great  Lakes  E.  Works, 
181  Fed.  38,  104  C.  C.  A.  52;  John- 
son V.  Buellesbach  (Misc.)  119 
N.  Y.  Supp.  839;  Alamo  M.  Co. 
V.  Hercules  I.  Works,  1  Tex.  Civ. 
App.  683. 

60  Sun  Mfg.  Co.  V.  Egbert,  37  Tex. 
Civ.  App.  512. 
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found  defectiYe,  or  it  remains  idle  in  consequence  of  failure  to 
do  some  other  work  necessary  to  its  operation  there  may  be  a 
loss  from  the  idleness  of  dependent  machinery  and  of  laborers ;  *' 
and  in  case  of  the  manufacture  of  part  of  a  machine  the  expendi- 
ture incurred  in  making  the  other  parts  and  the  loss  of  profits.^^ 
Liability  for  the  wages  of  idle  workmen  has  been  imposed  for 
delay  in  delivering  lumber,  which  could  not  be  insured  else- 
where. The  employer  was  not  bound  to  discharge  them  and 
take  the  risk  of  being  able  to  secure  others  if  he  acted  accord- 
ing to  his  best  judgment.'*  So,  also,  such  a  breach  of  contract 
for  particular  work  may  result  in  the  destruction  of  other  prop- 
erty or  be  detrimental  to  it,  as  by  failure  in  building  a  fence 
or  shelter.  Compensation  for  such  losses  when  they  occur,  not- 
withstanding due  vigilance  and  exertion  of  the  injured  party 
to  prevent  or  reduce  the  injury,  may  be  recovered.'*    The  party 


61  Hutchinson  Mfg.  Co.  v.  Pinch, 
91  Mich.  156,  30  Am.  St.  463; 
Brownell  v.  Chapman,  84  Iowa  504, 
35  Am.  St.  326;  Block-P.  I.  Co.  v. 
Cincinnati  C.  I.  Co.,  10  Ohio  Dec.  51 
(Cincinnati  Super.  Ct.)  ;  Steam 
Herring  Fleet  v.  Richards,  17  T.  L. 
Rep.  731;  Boyle  v.  Reeder,  1  Ired. 
607;  Saluda  Mfg.  Co.  v.  Penning- 
ton, 2  Spear,  735;  Colton  v.  Good, 
11  Up.  Can.  Q.  B.  153;  Florence  M. 
Co.  V.  Daggett,  135  Mass.  582.  See 
Johnson  v.  Matthews,  5  Kan.  118; 
Walker  v.  Ellis,  1  Sneed  515. 

63  Hydraulic  E.  Co.  v.  McHaffie,  4 
Q.  B.  Div.  670;  Mississippi  &  R.  R. 
B.  Co.  V.  Prince,  34  Minn.  71  (loss 
of  profits  resulting  from  neglect  of 
statutory  duty  to  boom  logs)  ; 
Johnson  v.  Wild  Rice  B.  Co.,  118 
Minn.  24  (loss  of  profits  of  mill 
caused  by  breach  of  contract  to  re- 
frain from  diverting  water  from 
mill  operated  thereby).  Contra,  as 
to  loss  of  profits.  Champion  I.  Mfg. 
&  C.  S.  Co.  V.  Pennsylvania  I.  W. 
Co.,  68  Ohio  229. 

The  profits  that  might  have  been 


made  under  a  government  contract 
if  dredging  machinery  had  been 
furnished  according  to  the  under- 
taking of  the  contractor  are  not  so 
speculative  as  to  preclude  their 
being  made  the  basis  of  recovery, 
such  contract  contemplating  the 
performance  of  specified  work  at  a 
specified  price.  Industrial  Works  v. 
Mitchell,  114  Mich.  29. 

63  Clark  V.  Koerner  (Ky.),  61 
S.  W.  30.  See  Eddy  v.  Clement,  38 
Vt.  486. 

«4  Thornton  v.  Cordell,  8  Ga.  App. 
588;  Kerr  v.  Blair,  47  Tex.  Civ. 
App.  406;  Northwestern  S.  B.  & 
Mfg.  Co.  V.  Great  Lakes  E.  Works, 
181  Fed.  38,  104  C.  C.  A.  52  (ex- 
penses in  caring  for  property  and 
other  expenses  caused  by  the  de- 
lay) ;  Machine  Co.  v.  Compress  Co., 
105  Tenn.  187;  Buck  v.  Rodgers, 
39  Ind.  222;  Haysler  v.  Owen,  61 
Mo.  270.  See  Houser  v.  Pearce,  13 
Kan.  104. 

If  material  has  become  useless 
because  of  the  loss  of  the  contract 
in  the  execution  of  which  it  was  to 
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who  has  broken  his  contract  cannot  escape  liability  because  of 
the  difficulty  there  may  be  in  finding  a  perfect  measure  of  dam- 
ages.** There  cannot  be  a  recovery  for  the  value  of  material 
used  and  the  loss  caused  by  the  inferior  character  of  the  product 
of  a  mill  arising  during  the  time  it  was  operated  for  the  pur- 
pose of  testing  it.®*  The  recovery  of  profits  which  might  have 
been  made  in  a  new  business  cannot  be  sustained  because  it  can- 
not be  proven  they  would  have  been  realized.*''  The  contractor 
is  not  responsible  where  the  injury  is  suffered,  not  directly  from 
the  delay  or  refusal  to  perform,  but  from  some  extraordinary  or 
fortuitous  cause  having  no  relation  to  his  breach  of  contract 
except  that  it  was  contemporaneous.*'  A  plaintiff  had  made  a 
contract  with  defendants  to  tow  two  boat-loads  of  coal  by  the 
first  rise  in  the  river;  they  refused  to  tow  them  when  the  rise 
came ;  the  boats,  remaining  at  their  moorings,  were  struck  by  a 
raft  set  afloat  by  a  sudden  rise  in  the  river  and  sunk  without 
any  neglect  of  the  plaintiff.  It  was  held  that  the  defendants 
were  not  liable  for  the  loss  of  the  boats  and  coal.  The  contract 
was  to  tow  the  boats  from  Pittsburg  to  Oil  City,  and  the  plain- 
be  used  its  value  may  be  recove.red.  6''  Machine  Co.  v.  Tobacco  Co., 
Johnson  v.  Buellesbaeh  (Misc.)  119  141  N.  C.  284,  8  L.R.A.(N.S.)  255, 
N.  Y.  Supp.  839.  quoting  the  text;  Consumers'  P.  I. 
Where  a  contract  provided  for  ^^  ^  Jenkins,  58  111.  App.  519; 
protection  of  plaintiff's  house  by  the  ^^^^^^j  ^  ^^  ^_  ^^^^.^  ^  ^_  ^^^_ 
installation  of  a  burglar  alarm  sys- 
tem, and  operation  of  it  by  defend- 


Co.,  77  Md.  202.     See  §  702. 

,  '       ,   ,  ,f    ,,_  ''„       J  !,„  The  loss  of  profits  resulting  from 

ant,  and  the  damage  was  caused  by  . 


failure  of  defendant's  servants  prop-  ^  ^^^^y  "*  *«">  """^hs  in  the  eon- 

erly  to  adjust  the  mechanism,  plain-  struction    of    a    railroad    are    not 

tiff's  damages  veere  held  not  limited  shown  by  proof  of  the  profits  maJu 

to  the  amounts  paid  for  installing  }„  the  corresponding  months  of  the 

the    system,    but    to    include    any  following   year.      Florida   Northeri, 

damage  properly  resulting  from  de-  -^     q^     ^_    Southern    S.    Co.,    112 

fendant's     breach.       Nirdlinger     v.  q      ^ 
American,   etc.  Co.,  245  Pa.  453.  ,,  ^^^^  ^    ^^   ^^  g   j^^^ 

65  Holt  Mfg.  Co.  V.  Thornton,  136 
Cal.  232;  Savage  v.  Glenn,  10  Ore. 
440;  Hunt  v.  Boston  B.  R.  Co.,  199 
Mass.  220;  Adams  M.  Co.  v.  South  ^^P-  264;  Michigan  Cent.  R.  Co.  v. 
State  L.  Co.,  2  Ala.  App.  471,  Burrows,  33  Mch.  6;  Denny  v.  New 
citing  the  text.  York  Cent.  R.  Co.,  13  Gray,  481,  74 

66  Hutchinson  Mfg.  Co.  v.  Pinch,  Am.   Dec.   645.     Compare  Parmalee 
supra.  r.  Wilks,  22  Barb.  539. 


299,   72   Am.   Dec.   552;    Daniels   v. 
Ballantine,  23  Ohio  St.  532,  13  Am. 
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tiff  was  unable  to  procure  other  tows.  And  it  was  also  held  that 
the  jury  had  been  correctly  charged  that  there  was  a  breach  of 
contract  which  rendered  the  defendants  liable  for  the  difference 
in  the  value  of  coal  at  Pittsburg  and  Oil  City  at  the  time  the 
boats  would  ha\'e  arrived  there  if  the  contract  had  been  per- 
formed, less  the  cost  of  getting  it  there ;  and  that  the  same  rule 
applied  to  the  boats/^  In  Calkins  v.  Baumgardner '"'  the  court, 
for  failure  to  boat  coal  according  to  contract,  held  that  the  em- 
ployer was  entitled  to  recover  not  only  the  difference  in  the 
price  of  freight,  but  also  for  trouble  and  expense  incurred  in 
procuring  other  boats,-  and  if  all  his  efforts  were  ineffectual  and 
his  supply  was  insufficient  and  much  less  than  it  would  have 
been  had  the  contract  been  fulfilled  by  the  defendant,  whereby, 
in  consequence  of  deficient  supply  and  increased  price  of  coal, 
he  sustained  loss  and  injury  in  his  business,  such  loss  would 
be  another  element  of  damages  for  which  claim  might  be  made ; 
and  that  if  he  incurred  expenses  on  account  of  his  expected  re- 
ceipt of  this  coal  under  the  contract,  which  he  would  not  other- 
wise have  encountered,  these  might  also  be  added  in  making  up 
the  amount  of  damages."^  The  gross  operating  receipts  of  a 
railroad  after  the  completion  of  a  bridge  and  the  running  of 
cars  over  it  to  their  destination  as  compared  with  such  receipts 
while  the  road  was  but  partially  used  do  not  constitute  a  proper 
measure  of  damages  for  delay  in  completing  the  bridge.  In  the 
absence  of  a  better  measure,  the  cost  of  so  much  of  the  road  as 
could  not  be  used  being  shown,  interest  at  the  legal  rate  was 
recoverable  on  such  cost,  Wt  was  disallowed  on  so  much  of  the 
road  as  was  in  iise  though  the  use  was  but  partial  because  of 
the  delay.''*  In  a  late  case  there  was  delay  in  erecting  on  a 
wharf  containing  a  large  pocket  for  the  storage  of  coal  to  be 

69McGovem  v.  Lewis,  56  Pa.  231,  house  on  the  line;  held,  conjectural 

94  Am.  Dec.  60.  and  remote.     Another  item,  for  be- 

'0  52   Pa.  461.  ing  necessitated  by  the  game  breach 

'1  In  Smith  v.  Smith,  45  Vt.  433,  to  build  a  winter  road  for  his  use, 

an  item  of  alleged  damage  from  de-  was  allowed.    See  Walrath  v.  Whit- 

fendant's  failure  to  complete  a  high-  tekind,  26  Kan.  4Si!. 

way  within  the  stipulated  time  was  W  Cincinnati  &  C.  T.  Co.  v.  Amer- 

a      deduction      the      plaintiff      was  ican  B.  Co.,  120  C.  C.  A.  398,  202 

obliged  to  make   in  the  rent  of  a  Fed.  184. 
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brought  ill  vessels,  towers  for  hoisting  the  coal  to  the  top  of  the 
pocket.  The  resulting  losses  were  returns  on  the  money  paid 
for  the  work  done;  the  loss  of  the  use  of  the  wharf  as  such; 
the  loss  of  the  use  of  the  dock  in  connection  with  it,  and  of  the 
investment  in  the  pocket  and  other  structures  erected  for  use  in 
connection  with  the  towers,  and  the  loss  resulting  from  the  in- 
creased expense  of  handling  the  coal  by  other  means.™  A  con- 
tractor in  default  in  completing  an  ice  plant  must  answer  to  the 
extent  of  the  cost  of  purchasing  ice  in  a  distant  market,  plus 
transportation  charges,  over  the  cost  of  manufacturing  it  to 
meet  the  demands  the  employer's  customers.''* 

In  Pittsburg  Coal  Co.  v.  Foster''*  the  plaintiff  contracted  to 
furnish  the  defendant,  on  the  1st  of  February,  an  engine  to 
draw  coal  cars  on  a  track  of  unusual  width;  the  engine  was 
not  delivered  until  May;  the  defendant  gave  evidence  that  an 
engine  for  such  track  could  not  be  hired  and  that  he  had  to 
transport  his  coal  by  horses ;  held,  that  evidence  of  the  difference 
in  cost  of  transportation  between  horse  power  and  by  the  engine 
during  the  plaintiff's  delay  was  admissible  on  the  question  of 
damages.  Agnew,  J.,  said:  "The  true  inquiry  which  arose 
under  these  circumstances  was  whether  the  damages  thus 
claimed  were  the  necessary  consequence  of  the  failure  to  per- 
form the  contract  in  time,  and  whether  they  were  presumptively 
within  the  view  of  the  plaintiffs  at  the  time  of  making  their 
contract  to  finish  and  deliver  the  engine  in  running  order  ou 
the  defendant's  track  by  the  1st  of  February.  The  damages 
ordinarily  recoverable  are  those  necessarily  following  the  breach 
which  the  party  guilty  of  the  breach  must  be  presumed  to  know 
would  be  the  probable  consequence  of  his  failure.^^  This  rule 
is  well  expressed  by  Strong,  J.,  in  Adams  Express  Co.  v.  Eg- 
bert.'"' They  must  be  a  proximate  consequence  of  the  breach, 
not  merely  remote  or  possible.  There  is  no  measure  of  losses 
of  the  latter  kind.  'But,  on  the  other  hand,'  he  remarks,  'the 
loss  of  profits  or  advantages  which  must  have  resulted  from  a 

'3  Hunt  V.  Boston  E.  E.  Co.,  199  «  59  Pa.  365. 

^T^n^^l'r   ,       ^   „,    ,  ^      -  '6  2  ©reenlf.  Ev.,  §  253. 

W  Great  Lakes  E.  Works  v.  Ice  & 

C.  S.  Co.,  6  Ohio  N.  P.   (N.S.)  289.  "56  Pa.  364. 
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fulfillment  of  the  contract  may  be  compensated  in  damages 
when  they  are  the  direct  and  immediate  fruits  of  the  contract, 
and  must  therefore  have  been  stipulated  for  and  have  been  in 
the  contemplation  of  the  parties  when  it  was  made.'  ■"  *  *  * 
That  the  loss  in  this  case  was  immediate  and  the  necessary  con- 
sequence of  non-fulfillment  is  obvious.  *  *  *  The  direct 
consequence  of  not  getting  it  (the  engine)  was  that  they  were 
obliged  to  continue  transporting  the  coal  as  before  by  horses 
and  mules  until  the  engine  was  put  there."  But  the  offer  to 
prove  that  the  defendants  could  have  mined  and  hauled  one- 
third  more  coal  with  the  engine  than  by  the  old  mode  and  to 
show  the  profits  thence  arising,  was  too  remote.  'While  it  is 
obvious  that  F.  must  have  known  that  the  failure  would  compel 
the  company  to  continue  in  the  use  of  the  old  mode  of  trans- 
portation, it  cannot  be  fairly  inferred  that  they  would  know 
that  the  possession  of  the  engine  would  enable  the  company  to 
mine  more  coal  and  also  to  haul  more.  This  is  a  possible  or 
remote  consequence,  but  not  a  necessary  one.' 


.  J)  79 


'8  Fassler    v.    Love,    48    Pa.    410,  mining,  preparing  and  transporting 

411;  Fleming  v.  Beck,  id.  312,  313;  the   coal   to   Penn   Haven,   and  the 

Hadley  v.  Baxendale,  9  Ex.  341.  price  it  would  have  brouglit  there. 

79  In  Hazelton  C.  Co.  v.  Buck  This  is  the  direct  and  immediate 
Mountain  C.  Co.,  57  Pa.  301,  the  consequence  of  the  defendants' 
latter  company  covenanted  to  fur-  breach  of  their  contract.  The  de- 
nish  for  transportation  over  the  fendants  had  the  exclusive  control 
other  company's  railroad  all  the  of  the  transportation.  The  plain- 
coal  they  should  mine  to  the  amount  tiffs  had  no  other  route  to  Penn 
of  one  million  tons,  guarantying  Haven  to  avail  themselves  of  and 
that  the  quantity  should  not  be  to  reduce  the  loss  to  the  difference 
less  than  six  hundred  thousand  tons  in  cost  of  transportation.  ,  The 
in  eight  years.  The  Hazelton  C.  plaintiffs  being  confined  to  this 
Co.  covenanted  to  furnish  trans-  route,  and  yet  denied  it  by  the  de- 
portation accordingly.  The  jury  fendants'  refusal  to  transport,  the 
were  charged,  and  it  was  held  prop-  direct  loss  is  the  difference  between 
erly  charged:  "If  the  jury  should  the  cost  of  the  coal  at  Penn  Haven 
find  that  the  defendants  failed  to  and  the  price  it  would  bring  there, 
transport  the  coal  offered  to  them  or  in  other  words  the  profits.  I 
under  the  contract,  the  damages  say  Penn  Haven,  because  it  is  the 
would  be  the  loss  the  plaintiffs  suf-  terminus  of  the  Hazelton  road,  and 
fered  on  the  coal  thus  offered  for  of  the  shipment  under  the  contract, 
transportation.  This  loss  would  be  But  the  jury  will  remember  *  *  • 
the  difference   between   the   cost   of  that  the  actual  shipments  did  not 
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A  subcontractor  who  is  prevented  from  performing  by  the 
neglect  of  his  principal  to  do  preliminary  work  may  recover 


end  there,  the  eqal  being  carried  by 
mining  arrangements  with  other 
roads  to  markets  further  off,  and 
there  was  probably  no  general  mar- 
ket for  the  sale  of  coal  at  Penn 
Haven.  The  jury  would,  therefore, 
have  a  right  to  take  the  price  of 
the  coal  in  the  market  of  sale,  and 
to  deduct  from  this  the  cost  of 
transportation  from  Penn  Haven, 
and  the  expense  of  putting  the  coal 
in  the  market,  in  order  %o  find  a 
fair  price  at  Penn  Haven,  and  from 
this  deduct  the  cost  of  mining  and 
preparing  the  coal  and  of  trans- 
porting it  to  Penn  Haven.  But  be- 
sides the  coal  actually  mined  and 
ready  for  transportation,  if  the  de- 
fendants refused  to  furnish  suffi- 
cient transportation,  and  thereby 
compelled  the  plaintiffs  to  desist 
from  mining  up  to  their  reasonable 
productive  capacity,  this  would  be 
an  injury  for  which  damages  may 
be  allowed.  If,  by  the  defendants' 
breach  of  their  contract  and  failure 
to  furnish  the  necessary  transporta- 
tion, the  plaintiffs  became  unable  to 
mine  because  of  the  blocking  up  of 
their  mines,  so  that  the  production 
must  cease  for  the  want  of  cars  to 
take  it  away,  the  defendants  cannot 
set  up  the  consequences  of  their  own 
breach  as  a  defense,  and  resist  a  re- 
covery, because  the  coal  could  not 
be  mined  and  offered  to  them.  The 
injury  of  the  plaintiffs  would  be  the 
loss  they  suffered  on  the  reasonable 
amount  of  coal  they  were,  in  the 
course  of  mining,  able,  ready  and 
willing  to  mine,  and  offer  for  trans- 
portation, had  they  not  been  pre- 
vented by  the  defendants'  acts  from 
doing  so.  To  the  extent  of  this 
breach  of  the  defendants  in  failing 


to  furnish  ears  beyond  the  number 
they  did  furnish,  if  so  found  by  the 
jury,  the  plaintiffs  would  be  entitled 
to  a  fair  and  reasonable  sum  in 
damages — ^what  the  jury  can  prop- 
erly find,  on  all  the  evidence,  as  a 
compensation  for  the  reasonable 
amount  of  coal  they  were  thus  pre- 
vented from  mining."  See  Laurent 
V.  Vaughn,  30  Vt.  90;  Taylor  v. 
Maguire,  13  Mo.  517. 

In  Prosser  v.  Jones,  41  Iowa  674, 
J.  agreed  to  thresh  the  grain  of  P. 
whenever  the  latter  should  require 
it  to  be  done,  but  failed  to  comply 
with  the  terms  of  the  agreement. 
This  appears  to  be  the  naked  state- 
ment as  to  the  contract;  but  it  was 
alleged  that  when  notice  was  given 
from  time  to  time  to  defendants 
they  promised  to  do  the  work,  and 
the  plaintiff,  at  their  request,  piled 
up  and  stacked  a  large  part  of  his 
grain  without  binding  it;  that  the 
rest  was  standing  in  shocks  in  the 
field  and  defendants  directed  that  it 
should  be  left  in  that  condition,  to 
be  threshed  out  in  the  shock;  that 
the  plaintiff,  relying  on  these  prom- 
ises and  directions,  did  not  stack 
all  of  his  grain;  that  he  could  not 
procure  help  to  stack  it;  that  he 
attempted  to  procure  others  to 
thresh  it,  but  could  not,  for  the 
reason  that  there  was  no  other 
machine  in  the  neighborhood,  and 
that  by  reason  of  these  matters 
plaintiff's  wheat  was  greatly  in- 
jured, for  which  he  demanded  dam- 
ages. The  claim  for  these  special 
or  consequential  damages  was 
ctricken  out  of  the  petition,  because 
the  plaintiff  sought  to  recover  on 
the  original  contract  and  not  on  the 
subsequent    promises;    and    because 
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profits  on  the  work  he  might  have  performed,  but  not  for  the 
loss  of  profits  because  of  inability  to  do  other  independent 
work ;  *"  nor  can  there  be  a  recovery  for  the  loss  of  time  of  men 
employed  to  do  the  work  and  also  for  the  value  of  their  services. 
This  would  be  allowing  double  damages.'^  A  principal  contract- 
or who  neglects  to  furnish  material  to  his  subcontractor  is 
liable  for  the  loss  of  time  thereby  occasioned.'*  One  who  delays 
the  performance  of  his  contract  to  harvest  grain  is  liable  for  the 
loss  of  that  which  shells  out  if  it  could  have  been  saved  if 


the  latter  added  nothing  to  his 
rights  upon  the  contract.  Beck,  J., 
said:  "The  defendants  undertook 
to  do  the  threshing  within  a  time 
fixed  after  notice  to  them.  The  eon- 
tract  cannot  be  interpreted  so  that 
it  may  be  inferred  that  damages  of 
this  kind  were  within  the  contem- 
plation of  the  parties  when  it  was 
executed.  The  law  does  not  hold 
one  liable  for  all  the  consequences 
that  may  follow  the  breach  of  his 
contract;  if  it  were  so  his  liability 
would  be  without  a  limit,  for  it 
would  continue  as  far  as  the  conse- 
quences of  his  act  could  be  traced. 
But  the  law  wisely  limits  liability 
to  the  direct  and  immediate  effects 
of  the  breach  of  a  contract.  The 
losses  and  expenses  set  up  in  the 
petition  are  not  of  this  character. 
They  resulted  remotely  from  the 
fact  that  defendants  failed  to  thresh 
the  grain,  and  are  not  the  natural 
and  proximate  consequences  of  the 
defendants'  breach  of  the  contract. 
Such  damages  are  not  recoverable." 
According  to  the  general  rules  on 
which  consequential  damages  are 
allowed,  the  damages  here  sought  to 
be  recovered  were  not  remote.  They 
were  manifestly  within  the  contem- 
plation of  the  parties.  Smeed  v. 
Foord,  1  E.  &  E.  602  (see  ante, 
§  666),  is  a  case  in  which  such 
losses    were    held    recoverable    for 


breach  of  contract  to  furnish  a  ma- 
chine to  thresh  grain  in  the  field. 
See  Houser  v.  Pearce,  13  Kan.  104. 

In  Haven  v.  Wakefield,  39  111.  509, 
there  was  delay  in  finishing  a  build- 
ing designed  for  the  storage  of 
broom-corn  and  the  manufacture  of 
brooms  therefrom.  The  building 
was  not  enclosed  so  as  to  receive 
with  safety  broom  brush  when  the 
time  arrived  when  it  should  have 
been  enclosed.  And  for  the  want  of 
proper  room  for  storage  it  became 
necessary  to  use  the  building  in  its 
unenclosed  condition,  and  the  brush 
thus  placed  in  the  building  was 
thereby  injured  by  the  weather  to 
the  extent  that  it  became  almost 
worthless.  By  reason  of  the  non- 
completion  of  the  building  the  em- 
ployer was  delayed  in  cutting  and 
housing  his  corn  in  due  time,  and 
it  was  injured  by  the  elements.  It 
was  said:  This  damage  to  the 
broom-corn  seems  to  have  been  the 
immediate  result  of  the  failure  to 
have  the  house  in  readiness  to  re- 
ceive it;  and  any  damage  sustained 
by  failing  to  complete  the  building 
would  be  proximate  damages  grow- 
ing out  of  the  breach  of  the  con- 
tract. 

80  O'Connor  v.  Smith,  84  Tex.  232. 

Slid. 

82  Ferine  v.  Standfield,  107  Mich. 
S53. 
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harvested  in  time.  The  fact  that  much  of  that  lost  was  shelled 
out  by  the  wind  does  not  absolve  the  contractor.  The  question 
whether  the  high  winds  which  caused  the  shelling  out  of  the 
grain  were  within  the  contemplation  of  the  parties  when  they 
contracted  is  for  the  jury.  In  an  action  to  recover  for  the 
breach  of  such  contract  all  the  damages  sustained  may  be  re- 
covered by  the  lessee  of  the  land,  although  the  lessor  was  entitled 
to  an  undivided  portion  of  the  grain,  the  contract  having  been 
made  with  the  lessee.'*  In  consequence  of  a  subcontractor's 
delay  in  performing  the  principal  contractor  lost  the  use  of  a 
large  sum  of  money  which  the, employer  retained  under  the  eon- 
tract  because  the  work  was  not  done  within  the  stipulated  time ; 
he  was  obliged  to  perform  a  large  portion  of  the  work  at  an  in- 
creased expense,  to  retain  the  services  of  a  number  of  employees, 
which  would  not  otherwise  have  been  needed,  and  to  give  his 
own  time  and  service  to  the  completion  of  the  work,  l^one  of 
these  items  of  damage  were  too  remote,  neither  were  they  specu- 
lative nor  uncertain.'*  A  contractor  is  not  exempted  from  lia- 
bility for  the  usual  measure  of  damages  where  he  abandons  his 
contract  because  of  a  stipulation  therein  authorizing  the  owner 
to  finish  the  work  and  deduct  the  cost  from  the  contract  price.'' 
If  a  contractor  secures  an  extension  of  time  he  must  respond  for 
the  additional  expense  of  engineering  and  inspection  thereby 
made  necessary."  Under  a  contract  stipulating  that  in  case  of 
its  annulment  the  contractor  shall  be  charged  with  all  extra 
expense  he  is  liable  for  all  expenses  which  would  not  have  been 
incurred  by  the  employer  if  the  contract  had  been  complied 
with."'    The  liability  of  a  subcontractor  is  not  affected  by  an 

88 Holt  Mfg.  Co.  V.  Thornton,  136  contractor's  delay;    but  a  recovery 

Cal.  232.  for  the  value  of  his  own  time  was 

84  Meyer  v.  Haven,  70  App.  Div.  denied,  he  being  a  general  con- 
(N.  Y.)  529;  Modern  S.  S.  Co.  v.  tractor  and  free  to  obtain  other  con- 
English  C.  Co.,  129  Wis.  31  (as  to  tracts;  and  so  for  damages  to  his 
the  last  two  items)  ;  Block-P.  I.  Co.  business  reputation. 
V.  Cincinnati  C.  I.  Co.,  10  Ohio  Dec.  85  McGrath  v.  Horgan,  72  App. 
51   (wages  of  unemployed  men).  Div.    (N.  Y.)    152. 

In  Noyes  v.  Noullet,  118  La.  888,  86  Saterlee   v.    United   States,    30 

the    principal    contractor    recovered  Ct.  of  CIs.  31,  49. 

for  the  hire  of  machinery  and  men  87  McLaughlin    v.    United    States, 

kept  idle  in  consequence  of  the  sub-  37  Ct.  of  CIs.  150. 
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agreement  for  additional  work  entered  into  between  his  prin- 
cipal and  the  employer."  Attorney's  fees  paid  by  the  employer 
are  not  a  ground  of  damage."  The  recovery  of  damages  for 
delay  is  not  affected  by  the  employer's  failure  to  exercise  a  con- 
tract option  to  finish  the  work ;  ^^  but  the  neglect  by  him  to  use 
reasonable  care  to  prevent  damage  to  a  building  because  of  de- 
fects in  it  prevents  a  recovery.®'  Any  expenditure  avoided  on 
the  part  of  the  employer  on  account  of  the  contractor's  delay 
mitigates  the  liability  of  the  latter.®* 

§  70S.  Consequential  damages  for  defective  work.  A  party 
was  employed  to  dress  two  pairs  of  burr  mill  stones  in  a  mill 
at  $16  a  pair.  There  was  no  special  contract  as  to  the  profits  to 
be  derived  from  the  mill.  On  these  facts  it  was  held  that  there 
was  no  error  in  saying  to  the  jury  that  they  should  estimate  the 
immediate  loss  and  not  the  remote  consequences  of  the  work, 
with  reference  to  any  circumstances  attending  it ;  nor  was  there 
evidence  of  any  special  facts  brought  to  the  employee's  notice 
to  show  that  his  contract  was  made  in  view  of  such  consequences 
as  the  loss  of  custom.®'  Agnew,  J.,  followed  this  ruling  by 
these  observations:  "A  very  small  part  of  the  machinery  of  a 
mill  or  factory  may  be  so  essential  to  its  running  that  the  want 
of  it  will  stop  operations  until  this  part  be  mended  or  replaced, 
causing  a  large  loss  by  suspension.  But  who  has  ever  supposed 
that  the  blacksmith,  millwright  or  mechanic  who  undertakes  to 

But   compare    Stone,   etc.    Co.   v.  which  could  be  recovered  were  the 

United   States,   234   U.    S.    270,    58  forfeiture  of  the  amounts  provided 

L.  ed.  1308,  where  the  contract  pro-  in   the   first  clause,   although   such 

vided  a  forfeiture  of  all  moneys  due  damages  were  clearly  inadequate, 

or  to  become  due  in  case  the  gov-  88  Modern    S.    S.    Co.    v.    C.    Co., 

ernment   annulled  the   contract  for  supra. 

delay,  and  where  a  later  clause  pro-  89  Donlan    v.    American    B.    &   T. 

vided  that  contractor  should  also  be  Qq  ^  139  n'.  q_  212. 

liable   for   any  excess  amount  paid  90  Northwestern  S.  B.  &  Mfg.  Co. 

on    reletting    the    contract,    it    was  ^    ^^^^^  ^^^^^  j,    ^^^^^^  ^g^  ^^^ 

held  that  as  the  only  right  to  annul  gg    ^^^  C    C    A    52 

arose    out   of    the    first   clause,    the  '    -„        '       t,     ,        „^  ^ 

.    .      ,  1     4.        „  J  *'  Pratt  V.  Dunlap,  85  Conn.  180. 

clauses     were     interdependent,     and  '^' 

that  both  the  benefit  and  burden  of  ®^  American-H.  S.  S.  Co.  v.  Morse 

the   first   clause  must '  go   together.       Dry  D.  &  E.  Co.,  169  Fed.  678. 

for  which  reason  the  only  damages  93  Fleming  v.  Beck,  48  Pa.  309. 
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repair  or  replace  it,  and  whose  compensation  may  be  a  few  dol- 
lars, or  even  a  few  cents,  is,  by  his  implied  contract  to  do  his 
work  in  a  workmanlike  manner,  to  be  held  liable  for  the  large 
losses  of  the  mill  being  idle  ?  But  few  men  could  be  found  to 
work  at  a  risk  so  great  for  a  compensation  so  inadequate.  But 
where  by  the  terms  of  a  special  contract,  or  the  facts  brought 
into  view  at  the  time  of  his  employment,  the  attention  of  the 
party  is  called  to  the  fact  that  the  risk  is  to  be  his,  and  he  en- 
ters upon  the  duty  with  this  consequence  in  his  mind,  he  may 
be  held  to  another  measure  of  compensation."  If  machinery 
is  supplied  and  essential  repairs  are  made  upon  the  plant  of  a 
cotton  compress  company  in  such  a  way  as  to  cause  an  explo- 
sion, the  contractor  is  liable  for  the  resulting  damage  and  must 
return  the  money  paid  on  the  contract,  the  payment  having  been 
made  with  the  understanding  that  the  employer  waived  no 
rights  thereby.^*  The  warrantor  of  the  floor  of  a  building  above 
the  basement  must  answer  for  the  loss  of  goods  therein  because 
of  his  defective  work  though  he  may  not  have  known  of  the 
precise  use  to  which  the  basement  was  to  be  put,  the  use  made 
of  it  not  being  improper.'* 

If  a  person  engages  in  the  business  of  searching  public  rec- 
ords, examining  titles  to  real  estate  and  making  abstracts  there- 
of for  compensation  the  law  implies  that  he  assumes  to  possess 
the  requisite  knowledge  and  skill  and  undertakes  to  use  due  and 
ordinary  care  in  the  performance  of  his  duty;  and  for  failure 
in  either  of  these  respects,  resulting  in  damages,  the  party  in- 
jured is  entitled  to  recover.  Where  a  party  was  employed  to 
examine  the  records  and  make  an  abstract  of  the  title  to  real 
estate  and  omitted  to  note  the  fact  of  a  judgment  and  sale  of  the 
land  for  taxes,  of  which  the  employer  who  purchased  the  land 

94  Machine  Co.  v.  Compress  Co.,  an  opportunity  to  know  the  defect- 
105  Tenn.  187,  53  L.R.A.  482.  ive    conditions.      Kleiderer    &    Son 

95  Gallais    v.    Trinidad    A.    Mfg.  v.  Aldridge's  Ex'x,  160  Ky.  638. 
Co.,  127  Mo.  App.  338.  Similarly     contractor     was     held 


liable    for    damage    caused    to    the 


A  contractor   who  constructs  for 

plaintiff  a  defective  roof  and  walls 

•     T  ui     j:       J  „  i       1  •   i-a)  owner's  tenant  from   a  leaky   roof, 

la  liable  for  damages  to  plaintiffs  •'    '""'> 

goods  due  to  such  leaks,  but  recov-  although  it  appeared  that  the  dam- 

ery  will  be  limited,  to  such  goods  as  age  was  caused  by  a  heavy  storm. 

plaintiff   purchased    before   he    had  Sehuler  v.  Golden,  37  Nev.  281. 


§    705]  CONTEAOTS    FOE    PAETICULAE    WOEKS.  2645 

was  ignorant  until  the  time  for  redeeming  had  expired,  and  was 
consequently  obliged  to  pay  out  money  to  remove  the  cloud  upon 
his  title,  it  was  held  he  was  entitled  to  recover  of  the  person 
making  the  abstract  the  sum  so  paid  to  remove  the  cloud.*^  For 
the  failure  to  deliver  a  chattel  mortgage  and  cause  it  to  be  re- 
corded the  party  in  default  is  liable  for  the  damages  resulting 
from  the  loss  of  the  lien  upon  the  property  mortgaged.  The 
sum  realized  on  its  sale  on  execution  is  not  conclusive  as  to  its 
value  against  a  stranger  to  the  writ.^''  If  manufactured  articles 
are  not  up  to  the  required  standard  as  to  quality  the  employer 
cannot  show  that  because  of  their  defect  and  the  sale  of  them 
he  has  been  unable  to  sell  other  goods  of  that  kind.  The  conse- 
quence is  too  remote.®'  He  may,  however,  recover  the  cost  of 
putting  the  article  in  shape  to  fill  a  contract  of  which  the  con- 
tractor had  knowledge  when  he  undertook  to  manufacture  it,®® 
and  for  the  depreciation  in  the  value  of  the  material  used  in 
the  article  contracted  for  and  caused  by  defects  therein.^  On 
the  breach  of  a  contract  to  furnish  a  specified  quantity  of  steam 
daily  as  required  for  a  book  bindery  the  damages  are  not  meas- 
ured by  the  binder's  loss  of  materials  resulting  from  the  in- 
sufficiency of  the  supply  nor  the  wages  paid  his  employees  when 
they  were  idle,  in  the  absence  of  proof  that  he  was  unable  to 
obtain  steam  elsewhere  or  was  prevented  from  filling  contracts 
for  work.*  Personal  discomfort  is  an  element  of  damages  for 
the  failure  to  supply  a  heating  apparatus  sufiicient  for  the  needs 
of  the  purchaser.'  One  who  has  furnished  unsuitable  material 
for  a  building  may  be  liable  for  the  damages  resulting  from 

96  Chase  v.   Heaney,   70  111.   268 ;  Manhattan      Stamping     Works     v. 

Smith  V.  Holmes,  54  Mich.  104.    See  Koehler,  45  Hun  150.     See  §  665. 

§   679 ;   Appleby  v.  State,  45  N.  J.  So  where  the  defendant,  a  manu- 

L.   161.  facturer  of  artificial  ice,  agreed  to 

9''Stott  V.  Harrison,  73  Ind.  17.  supply  plaintiff  with   ice  during  a 

98  Loudy  V.  Clarke,  45  Minn.  477 ;  named  season  during  which  plaintiff 
DeLoach  M.  Mfg.  Co.  v.  Bonner,  64  intended  to  operate  a  retail  ice 
Ark.  510,  citing  the  text.  business,  the  amounts  spent  in  pre- 

99  Eagle  T.  Co.  v.  Barr  Co.,  16  paring  to  handle  the  ice  are  not 
Daly,  212.  an   element  of  damages   for   breach 

1  Kent  L.  &  B.  Co.  v.  Payne,  119  of  the  contract.  Crystal  Ice  Co.  v. 
La.  916.  Holliday,  106  Miss.  714. 

2  Russell  V.  Giblin,  16  Daly  258;  s  Dunning  v.   Eeid,   76  N.   J.   L. 
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defects  in  it.*  His  liability  is  not  limited  to  the  difference  be- 
tween the  cost  of  using  the  defective  material  furnished  and  the 
cost  of  using  such  as  ought  to  have  been  furnished.®  The  dam- 
ages resulting  from  the  neglect  of  a  contractor  who  undertook 
to  bore  an  artesian  well  to  draw  out  the  casing  furnished  by 
the  employer  are  limited  to  the  value  of  the  casing  lost;  in- 
creased expenses  of  the  latter  in  watering  his  cattle,  caused  by 
the  casing  obstructing  the  flow  of  water,  are  too  remote  and 
uncertain.®  The  loss  of  a  vessel  because  defective  repairs  per- 
mitted water  to  come  into  contact  with  lime  therein  is  too  re- 
mote if  the  contractor  did  not  know  the  lime  was  on  board  of 
her.''  Neglect  to  repaint  an  automobile  according  to  specifica- 
tions is  not  cause  for  charging  the  contractor  with  the  rent  of 
another  while  the  work  is  being  redone.* 


384;  Duggleby  v.  Lewis  R.  Co.,  139 
Iowa  432. 

But  compare  Hall  v.  Philadelphia 
Co.,  74  W.  Va.  172,  where  defendant 
contracted  to  supply  plaintiff  with 
natural  gas  for  heating  purposes, 
and  breached  by  shutting  oflf  gas  for 
36  hours  in  zero  weather,  so  that 
one  of  plaintiff's  family  had  to  go 
to' bed  to  keep  warm.  A  verdict  of 
$500,  although  reduced  by  the  court 
to  $250,  was  held  excessive,  and 
plaintiff  held  limited  to  actual  dam- 
ages suffered. 

4  Kleiderer  &  Son  v.  Aldridge's 
Ex'x,  160  Ky.  638;  Schuler  v.  Gol- 
den, 37  Nev.  281;  Block-P.  I.  Co.  v. 
Cincinnati  C.  I.  Co.,  10  Ohio  Dec. 
51;  Duggleby  v.  Lewis  R.  Co.,  139 
Iowa  432;  Haines  v.  Young,  43  Pa. 
Super.  Ct.  303;  Haysler  v.  Owen,  61 
Mo.  270  (injury  to  contents  of 
barn)  ;  Gibson  v.  Carlin,  13  Lea  440 
(injury  to  building  from  defective 
roof)  ;  White  v.  McLaren,  151  Mass. 
553  (loss  of  use  of  "premises,  it 
seems)  ;  Malony  v.  Brady,  18  N.  Y 
Supp.  757  (injury  to  contents  of 
building;  sum  paid  by  landlord  to 
tenant  recovered). 


SKruegel  v.  Kitchen,  33  Wash. 
214. 

BElmendorf  v.  Classen,  92  Tex. 
472. 

But  see  Wheeland  v.  Fredonia 
Gas  Co.,  92  Kan.  50,  where  defend- 
ant agreed  to  sink  gas  wells  by  way 
of  developing  plaintiff's  property, 
and  where  by  reason  of '  defendant's 
not  sinlcing  enough  wells,  plaintiff's 
gas  was  drawn  off  by  other  wells  on 
adjacent  land,  plaintiff  was  allowed 
to  recover  damages  based  on  testi- 
mony of  experts,  although  his  dam- 
ages could  not  thereby  be  exactly 
determined,  for  the  reason  that  the 
value  of  such  land  for  such  pur- 
poses depends  on  the  opinion  of  men 
engaged  in  sucli  business,  and  is 
therefore  competent  where  the  exact 
amount  of  damage  in  a  particular 
case  cannot  be  shown.  To  the  same 
effect  see  Daughetee  v.  Ohio  Oil  Co., 
263  111.  518. 

•?  Bell  V.  Mutual  M.  Co.,  150  N.  0, 
111. 

8  Woodward  v.  Pierce,  147  111. 
App.  339. 
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Where  negligent  workmansliip  resulted  in  the  fall  of  a  por- 
tion of  the  brick  walls  of  a  building  the  subcontractor  was  liable 
to  his  principal  for  the  necessary  expense  of  repairing  and  re- 
building them,  the  value  of  the  property  destroyed,  the  sum  it 
cost  to  remove  the  debris,  and  for  the  liability  the  principal 
contractor  incurred  to  the  employer  because  of  the  consequent 
delay  in  completing  the  contract  and  the  extra  expense  caused  by 
doing  it  in  an  unpropitious  season.*  In  a  Kew  York  case  the 
defendant  undertook  to  embroider  draperies  made  of  material 
especially  manufactured  for  the  purpose  for  the  plaintiff's  cus- 
tomers, the  plaintiff  being  engaged  in  decorating  and  furnishing 
houses.  The  material  could  not  be  duplicated  and  had  no  mar- 
ket value.  At  the  time  it  was  received  by  the  defendant  he  knew 
of  its  exceptional  character  and  of  the  contract  between  the 
plaintiff  and  his  customer.  For  spoiling  the  material  the  defend- 
ant was  answerable  for  its  value,  the  labor  of  the  plaintiff  and 
the  profits  he  would  have  received  if  he  had  executed  his  con- 
tract with  the  customer.^"  It  has  been  held  that  where  there  is 
breach  of  a  contract  to  embalm  the  corpse  of  an  infant,  mental 
suffering  of  relatives,  caused  by  the  decomposition  of  the  body, 
is  an  element  of  damage.'^ 

Section  2. 


CONTBACTOE    AGAINST    EMPXOYE:^. 

§  706.  Contract  price;  rights  in  insurance  money;  interest. 

The  contract  price,  if  there  is  one,^^  or,  if  not,  the  reasonable 

9  Meyer   v.   Haven,   70  App.  Div.  Co.  v.  Anderson,  179  Mo.  App.  631 ; 

(N.  Y.)    529.  Walsh  v.  Jenvey,  85  Md.  240;   Chi- 

lOBoughton  V.  Petigny,  72  App,  cago   T.    School   v.    Davies,   64   111. 

Div.   (N.  Y.)   76.  -^PP-    503,    and    local    cases    cited; 

11  Loy  V.  Eeid,  11  Ala.  App.  231.  Kick  v.  Doerste,  45  Mo.  App.  134 ; 

In  that   case   it   appeared  that  de-  City  &  S.  R.  Co.  v.  Basshor,  82  Md. 

fendant    volunteered    his     services,  397;   Laird  v.  Laird,  127  Mich.  24. 

which  were  accepted  and  paid  for  by  The   agreed   price   for   publishing 

plaintifl.  ^ri  advertisement  may  be  recovered 

18  St.  Louis  &  S.  F.  R.  Co.  v.  Hall,  where  it  was  prepared  for  publica- 

186  Ala.  353;  Brown  v.  Vestal,  112  tion  before  the  order   therefor   was 

Ark.   608;    International  Text-Book  rescinded      unless      the      defendant 
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value  of  what  has  been  done  is  the  measure  of  recovery  where 
a  contract  for  particular  work  has  been  performed.  To  avoid 
liability  for  such  price  because  of  the  defective  performance  of 
the  contract  the  employer  must  seek  to  recoup  his  damages  and 
prove  them.'^  Liability  under  the  contract  is  not  affected  by 
payment  made  by  strangers  to  it."  If  the  employer  has  fur- 
nished means  for  accomplishing  the  work  at  a  price  stipulated  in 
the  contract  and  this  appears  from  the  complaint  the  contractor's 
recovery  may  be  reduced  to  the  extent  of  the  agreed  price  with- 
out resorting  to  a  plea  of  set-off."  If,  while  a  building  is  being 
constructed,  the  owner  directs  or  requests  the  contractor  not  to 
do  certain  work  or  furnish  articles  required  by  the  written  con- 
tract and  the  latter  consents  thereto  and  does  not  do  the  work 
or  furnish  such  articles,  the  owner  is  presumed  to  be  entitled 
to  be  credited  with  the  reasonable  cost  or  value  of  the  work  or 
articles  omitted.  ^^     The  cases  are  scarcely  agreed  upon  this 


shows  that  something  should  be  de- 
ducted because  of  its  order.  Ware 
V.  Cortland  C.  &  C.  Co.,  192  N.  Y. 
439,  22  L.R.A.(N.S.)  272,  127  Am. 
St.  914. 

Similarly  the  agreed  price  for 
subscriptions  to  plaintiff's  publica- 
tion may  be  recovered  where  there 
was  an  arrangement  between  plain- 
tiff and  defendant  for  the  mutual 
extension  of  their  subscription  lists 
by  a  scheme  whereby  defendant 
agreed  to  present  to  each  of  its  sub- 
scribers a  subscription  to  plaintiff's 
publication,  and  to  talte  at  least 
10,000  of  such  subscriptions  yearly, 
and  plaintiff  allowed  defendant  to 
use  the  name  "Scientific  American" 
and  agreed  to  furnish  the  subscrip- 
tions contracted  for  at  a  reduction 
from  its  usual  price.  In  such  case 
the  court  refused  to  follow  the- 
usual  rule  of  damages  as  to  goods 
contracted  for,  and  held  that  the 
measure  of  damages  was  the  mini- 
mum of  10,000  subscriptions  at  $2 
each,     without     reference     to     net 


profits  which  might  have  been 
shown  that  plaintiff  would  have  re- 
ceived had  defendant  performed. 
Munu  &  Co.  v.  Americana  Co.,  82 
N.  J.  Eq.   443. 

13  Dillon  V.  Suburban  Land  Co., 
73  W.  Va.  363;  Sheppard  v.  Dow- 
ling,  103  Ala.  563. 

For  cases  where  employer  was 
allowed  to  recover  sucli  damages  on 
counterclaim  or  in  set  off,  see  Knost 
V.  Van  Hoose,  182  Mo.  App.  40; 
Martin  v.  Oberle,  8S  Misc.  (N.  Y.) 
35;  Waco  Cement  Stene  Works  v. 
Smith,  —  Tex.  Civ.  App.  — ,  162 
S.  W.  1158;  Walsh  v.  City  of  Chi- 
cago, 185  111.  App.  521;  C.  W.  Hunt 
Co.  V.  Boston  El.  K.  Co.,  217  Mass. 
319. 

14  Miller  V.  Ward,  2  Conn.  494. 
16  O'Brien  v.  Anniston  P.  Works, 

93   Ala.   582. 

18  Lindemann  v.  Dennis,  65  Mo. 
App.  511;  Holmes  v.  Stummel,  17 
III.  454. 

But  in  Finucane  v.  Board  of  Edu- 
cation, 190  N.  Y.  76,  the  employer 
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point.  In  New  York  the  waiver  of  any  requirement  of  the 
contract  does  not  involve  the  right  to  such  credit  if  the  result 
meets  the  stipulations  and  the  contractor  is  henefitted  by  the 
waiver.^''  In  Minnesota  the  right  to  recover  the  full  contract 
price  exists  though  the  employer  by  his  conduct  directly  lessens 
the  expense  assumed  b}'  the  contractor,  and  this  would  doubt- 
less be  the  case  if  that  result  followed  any  fortuitous  circum- 
stance.^* If  the  owner,  under  a  bnilding  contract,  fails  to 
insure  the  structure  during  the  process  of  its  erection  for  the 
protection  of  both  parties  as  agreed  upon,  but  insures  it  in  his 
own  name  and  for  his  own  protection,  and  the  building  is  burned 
when  partly  constructed,  and  the  builder  nevertheless  completes 
his  contract,  the  owner  making  some  payments  thereon  before 
and  some  after  the  fire,  the  builder  is  not  by  reason  of  the  facts 
interested  in  the  insurance  money  or  entitled  to  hold  the  owner 
as  his  trustee  thereof,  but  has  a  legal  right  to  an  accounting, 
charging  the  owner  with  one  building  and  the  damages  for  the 
breach  of  the  contract  to  insure,  crediting  such  owner  with  pay- 
ments made  whether  before  or  after  the  fire.^'  The  rights  of  a 
contractor  in  the  insurance  on  a  building  under  construction, 
the  policy  having  been  obtained  by  the  employer  for  their  mutual 
benefit  as  their  rights  might  appear,  are  measurable  by  his  in- 
terest as  a  lienor  at  the  time  of  the  fire,  and  not  by  the  cost  of 
the  labor  and  materials  he  had  put  into  it.^"  Under  a  .contract 
providing  for  payment  as  fast  as  the  work  is  done  and  approved 
by  the  employer  his  approval  is  a  prerequisite  only  to  the  right 
to  receive  payments  in  advance  of  a  full  performance  of  the 
contract."  If  a  specific  price  is  fixed  for  each  item  of  labor  or 
materials  furnished  the  contractor  is  entitled  to  interest  upon 

was  held  not  entitled  to  be  credited  18  McGuire    v.    Neils    L.    Co.,    97 

with  the   saving  made  by  the  con-  Minn.  293. 

tractor  by  reason   of  a  substituted  19  Per  Marshall,  J.,  in  MeAlpine 

method  of  drying  the  lumber  used,  v.  St.  Clara  F.  Academy,  101  Wis. 

•ii,     ii,  468. 

it    being    xn    compliance    with    the  ,„  ^„^^^^„„    ^   g„^   ^     gj^^ttuek, 

contract.  76  n.  H.  240. 

ITFinucane    v.    Board   of    Educa-  21  Johnson    v:    Henry,    127    Mich. 

tion,  190  N.  Y.  76.  548. 
Suth.  Dam.  Vol.  IH.— 13. 
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his  claim  from  the  time  of  demanding  payment.^*  Interest  may 
be  recovered  where  a  certificate  of  completion  is  withheld 
through  fraud  on  the  sum  due  from  the  time  the  certificate 
should  have  been  given.**  The  right  to  interest  from  the  date 
of  the  writ  is  not  affected  because  the  form  of  action  was  changed 
by  amendments  to  the  pleadings  into  a  suit  in  equity  and  again 
into  an  action  at  law.** 

§  707.  Demands  for  extra  work;  basis  for  adjustment.  Such 
demands  are  a  common  and  prominent  feature  of  the  claims 
made  under  and  in  connection  with  contracts  of  this  sort.  The 
principal  contest  in  respect  to  them  is  whether  the  work  in 
question  is  extra,  and  whether  it  has  been  done  under  such  cir- 
cumstances that  the  employer  is  responsible  for  it.  He  cannot 
be  made  a  debtor  for  such  work  without  his  consent,  nor,  in  the 
absence  of  a  waiver  or  an  estoppel,  without  substantial  com- 
pliance with  the  terms  of  the  contract.  He  should  be  informed 
that  the  work  or  material  for  which  he  is  sought  to  be  made 
liable,  before  it  was  done  or  furnished,  would  constitute  a  claim 
of  this  nature,  and  knowing  this,  it  should  be  established  as  a 
fact  that  the  contractor  had  his  authority  for  it.**    It  must  be 

22  Sweetly  v.  New  York,  173  N.  Y.  v.  Woods,  17  N.  H.  365;  Wildey  v. 
414.  School  Dist.,  25  Mich.  419;   Whee- 
ls Fruin-B.  C.  Co.  V.  Ft.  Smith  &  den  v.  Fiske,  50  N.  H.  125;  2  Par. 
W.  E.  Co.,  140  Fed.  465.  on    Cont.    57;     2    Add.    on    Cont., 
24  Cormier    v.    Brock,    212    Mass.  §  870;  Turner  v.  Grand  Rapids,  20 
292.                                     •  Mich.    390;    HoUinsead  v.   Mactier, 
25Altoona  E.  E.  &  S.  Co.  v.  Kit-  13  Wend.  276;   Goldsmith  v.  Hand, 
tanning,  etc.  R.  Co.,  126  Fed.  559;  26  Ohio  St.  101;  Hasbrouck  v.  Mil- 
Hyde  V.  United  States,  38  Ct.  of  Cls.  waukee,  21  Wis.  217;   In  re  Wood, 
649;  Chicago  L.  &  C.  Co.  v.  Garner,  gj^   gg^^j,.   275;    Slusser   v.   Burling- 
132  Iowa  282;   Springdale  C.  Ass'n  ^^^^   ^^   j^^^   g^Q.    Abercrombie  v. 
V.     Smith,     32     111.    252;     Western  y^^^j^^^^   ^26   Ala.   513;   Heard  v. 
Union  R.  Co.  v.  Smith,  75  111.  496;  ^               ^^^   ^^               j,j^. 

Chicago,  etc.  R.  Co.  v.  Vosburg,  45  ■'         ,,/-„,,        a  .. 

T„  „f,  TT  J.  XT  t  1  n/r  n  J  ridge  V.  Fuhr,  59  Mo.  App.  44; 
111.  311;  Hart  v.  Norton,  1  McCord,  ^  '  ,  fi 


22 ;  Wilmot  v.  Smith,  3  C.  &  P.  353 ; 


Atlantic  &  D.  R.  Co.  v.  Delaware  C. 


Jones    V.    Woodbury,    11    B.    Mon.  Co.,   98   Va.   503,    511;    Coorsen   v. 

169;  Miller  v.  McCaffrey,  9  Pa.  245;  Ziehl,  103  Wis.   381. 

Lovelock  V.  King,  1  M.  &  Rob.  60;  Jones  v.  Woodbury,   11  B.  Mon. 

Bartholomew  v.  Jackson,  20  Johps.  167,  is  very  instructive  on  this  sub- 

28,    11    Am.    Dec.    237;    Dobson   v.  ject.     J.  employed  W.,  a  carpenter, 

Hudson,  1  C.  B.  (N.S.)  652;  Bailey  to  build  for  him  a  frame  house,  the 
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brought  home  to  the  party  sought  to  be  charged  that  the  proposal 
presented  for  his  approval  is  a  departure  from  the  original  agree- 


diflferent  apartments  and  dimen- 
sions of  which  were  exhibited  in  a  " 
ground  plan,  and  W.  agreed  to  do 
the  work  for  $600  or  $650,  to  be 
paid  by  the  conveyance  of  a  certain 
lot  estimated  at  $800;  the  excess  to 
bo  paid  in  carpenter  work.  The 
house  was,  in  fact,  built  by  W.  and 
finished  with  the  most  costly  work, 
and  he  made  a  claim  therefor  of  up- 
wards of  $3,000.  Marshall  C.  J., 
said:  "Such  an  extraordinary  ex- 
cess above  the  contract  can  only 
be  justified  by  the  facts,  to  be 
established  with  reasonable  cer- 
tainty: 1st.  That  in  the  execution 
of  the  work  there  were  correspond- 
ing departures  from  the  original 
design,  either  in  the  plan  and 
dimensions  of  the  house,  and  the 
quantity  of  materials  and  labor,  or 
in  the  quality  of  the  materials  and 
finish,  or  style  of  work,  or  in  some 
or  all  of  these  particulars;  and  2d. 
That  these  departures  were  directed 
by  the  employer,  or  assented  to  by 
him  understandingly,  with  a  knowl- 
edge, or  at  least  with  reason  to 
believe,  that  they  would  greatly  in- 
crease the  cost  of  the  building  to 
him.  When  the  builder  has  under- 
taken the  erection  of  a  house  for 
another  for  a  specified  price,  with- 
out specification  as  to  the  manner 
or  style  of  the  work,  it  is  his  duty, 
when  he  proposes  to  do  any  part  of 
it  in  a  more  costly  style  than  would 
be  justified  by  the  agreed  price,  to 
apprise  the  employer  of  the  differ- 
ence in  the  cost.  The  employer  may 
hot  know,  and  ia  not  presimied  to 
know,  the  gradations  of  price,  per- 
taining to  the  different  modes  or 
styles  of  finish.  He  relies  and  has 
a  right  to  rely  upon  the  undertaker 


of  the  work  for  information  on  this 
subject.  And  the  latter,  having  un- 
dertaken to  complete  the  house  for 
a  fixed  price,  cannot  increase  it  ad 
libitum,  merely  on  the  ground  that 
he  was  allowed  to  proceed  with  and 
complete  the  work  according  to  his 
own  judgment  or  taste,  or  that  cer- 
tain modes  of  work  proposed  by 
him  pleased  the  fancy  and  met  the 
appropriation  of  the  employer. 
Prima  facie,  the  employer  had  a 
right  to  suppose,  unless  apprised  of 
the  contrary,  that  every  proposition 
as  to  the  different  portions  of  the 
work  is  made  under  the  contract  for 
the  whole,  and  is  intended  merely 
to  present  to  him  a  choice  of  modes 
within  that  contract.  And  to  get 
rid  of  this  inference  the  undertaker 
must  show  either  that  he  apprised 
the  employer  that  his  proposition 
was  a  departure  from  the  original 
design  and  contract,  and  would  be 
attended  with  increased  cost,  oj 
that  it  was  of  such  a  character  as 
necessarily  to  carry  this  informa- 
tion to  him.  And  as  to  costly  work 
done  in  his  absence  and  in  a  man- 
ner not  previously  approved  by  him, 
it  is  not  suflieient  to  show  that  upon 
his  return  he  was  pleased  with  its 
appearance  and  did  not  order  it  to 
be  removed  or  pulled  down.  The 
general  principle  applicable  to  the 
case  of  a  special  contract  for  erect- 
ing a  house,  when  in  the  progress 
of  the  work  there  have  been  alter- 
ations and  additions  not  origi- 
nally contemplated  nor'  expressly 
provided  for,  seems  to  be  that 
so  far  as  the  work  can  be  traced 
under  the  original  contract,  it 
shall  be  paid  for  under  that  con- 
tract,  and   that   the  residue  which 
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ment ;  not  merely  an  optional  mode  of  performing  the  contract, 
and  likewise  that  it  is  a  modification  entailing  increased  cost.    It 


cannot  be  brought  within  the  con- 
tract shall  be  paid  for  as  if  there 
were  no  contract.  But  the  S3,fety  of 
employers  and  the  good  faith  proper 
to  be  observed  in  all  cases  requires 
that  this  rule  should  be  so  applied 
as  not  to  violate  the  principles 
above  stated;  and  they  seem  to  in- 
dicate further  that  extra  work, 
either  in  quantity  or  quality,  un- 
less done  under  an  express  agree- 
ment, or  at  least  a  statement  of  the 
price,  should  not  be  charged  for  at 
a  greater  rate  in  reference  to  the 
measure  and  value  price  of  such 
work  than  the  contract  price  bears 
to  the  measure  and  value  price  of  the 
work  contracted  to  be  done.  So 
that  if  the  contract  price  was  a 
fourth  or  fifth  less  than  the  price 
estimated  by  measure  and  value, 
the  extra  work  should  not  be  esti- 
mated at  more  than  three-fourths 
or  four-fifths  of  its  price  according 
to  measure  and  value.  *  •  •  And 
we  do  not  perceive  how  the  verdict 
as  to  the  amount  can  be  sustaised 
on  any,  other  principle-  than  that 
of  allowing  for  the  work  without 
reference  to  the  contract  price. 

"The  principal  witness  for  the 
plaintiff,  who  was  employed  as  his 
foreman  in  erecting  the  house,  and 
who  professes  to  be  'an  architect,' 
and  says  that  none  but  an  'archi- 
tect' can  understand  the  merits  and 
value  of  the  work  done,  referring  to 
its  earliest  stage  and  certainly  to  a 
period  when  no  extra  work  was 
done,  states  that  the  ground  plan 
being  before  the  parties,  he  was  re- 
quested to  draw  a  front  view  of  the 
house,  not  departing  from  the 
groimd  plan,  on  which  he  says  was 
written,  in  the  handwriting  of  the 


defendant,  the  statement  that  the 
work  was  to  be  done  in  a  neat,  plain 
and  workmanlike  manner;  that  he 
accordingly  drew  a  front  view,  pre- 
serving the  dimensions  of  the 
ground  plan;  that  the  plaintiff  ex- 
hibited this  drawing  to  the  defend- 
ant, as  presenting  'the  front  view 
of  his  house,'  without  any  intima- 
tion that  it  was  a  departure  from 
the  original  plan  or  contract,  or 
would  require  an  increased  expendi- 
ture, and  that  the  defendant  was 
much  pleased  with  it.  This  draw- 
ing presents  a  very  handsome  front, 
and  was,  as  we  understand,  sub- 
stantially followed,  though  per- 
haps with  some  additional  orna- 
ments in  the  erection  and  comple- 
tion of  the  building.  But  we 
cannot  say,  from  the  copy  of  it 
which  accompanies  the  record,  that 
it  furnishes  any  information  or 
definite  idea  as  to  the  precise  nature 
of  the  workmanship,  or  aa  to  the 
cost,  or  that  its  approval  by  the  de- 
fendant necessarily  implied  that  he 
intended  or  was  willing  to  give  up 
his  original  contract,  in  order  to 
have  such  a  house  as  was  repre- 
sented in  this  drawing,  without  re- 
gard to  the  cost.  The  witness 
seemed  to  consider  the  approbation 
or  adoption  of  this  drawing  as  the 
plan  for  the  front  of  the  house  as 
a  total  departure  from  the  original 
plan  in  the  style  and  manner  of 
workmanship,  and  said  that  the 
presentation  of  it  as  the  front  view 
of  the  house,  under  the  circum- 
stances above  stated,  did  not  imply 
the  intention  or  impose  an  obliga- 
tion on  the  part  of  the  undertaker 
to  construct  the  house  according  to 
this  plan  at  the  contract  price,  and 
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is  essential  that  the  work  which  is  claimed  for  an  extra  should  be 
so;  for  if  it  was  in  truth  covered  by  the  contract  there  would 


that  he  knew  of  no  custom  among 
carpenters  to  that  effect.  One  or 
two  other  witnesses  concurred  with 
him  as  to  not  knowing  of  such  a 
custom.  But  several  of  the  defend- 
ant's witnesses  deposed  that  they 
understood  su9h  to  he  the  ciistom. 
And  the  defendant's  counsel  asked 
for  an  instruction  to  the  effect  that 
if  the  jury  believed  the  front  view  ' 
was  presented  to  the  defendant  un- 
der the  circumstances  above  stated, 
and  that  there  was  such  a  custom  as 
that  stated  by  defendant's  witness, 
the  law  presumed  the  intention  and 
understanding  of  the  parties  to  have 
been  in  accordance  with  such  cus- 
tom; which  instruction  the  court 
refused  to  give.  And  this  refusal 
is  complained  of  as  erroneous. 

"Independently  of  any  custom  on 
the  subject,  reason  and  good  faith 
indicate  the  inference  as  a,  matter  of 
fact  that  when  the  undertaker  of  a 
house  by  special  contract  presents 
to  his  employer  a  drawing  of  his 
house,  without  intimating  that  it 
differs  from  the  one  which  he  ex- 
pected and  intended  to  build  under 
the  contract,  the  employer  has  a 
right  to  infer  that  it  presents  the 
plan  of  his  house  as  it  is  to  be  built 
under  the  contract  unless  there  be 
some  circumstance  in  the  plan  itself 
or  attending  its  presentation  by 
which  he  is  or  should  be  clearly  ap- 
prised that  this  is  not  to  be  ex- 
pected. The  existence  of  a  custom 
in  conformity  with  this  natural  and 
just  inference  might  raise  it  to  the 
dignity  of  a  presumption  of  law. 
But  the  instruction  in  the  form  in 
which  it  was  asked  and  without 
qualification  would  have  excluded 
from  the  jury  the  inquiry  whether 


by  the  plan  itself  or  some  other  cir- 
cumstance the  defendant  was  not 
apprised  that  a  house  built  accord- 
ing to  that  plan  must  cost  more 
than  the  contract  price;  and 
whether,  in  fact,  he  did  not  approve 
or  adopt  the  plan  with  that  ex- 
pectation. It  miglit  also  have  pre- 
vented the  jury  from  giving  due 
weight  to  subsequent  facts  or  acts 
of  the  defendant  tending  to  prove 
that  he  was  aware  in  the  progress 
of  the  work  that  there  was  a  de- 
parture from  the  original  design 
and  estimate  which  must  consid- 
erably enhance  the  cost,  and  that 
with  this  knowledge  he  approved  of 
or  directed  these  departures,  and 
therefore  should,  to  that  extent,  be 
bound  to  pay  their  reasonable 
value.  We  cannot  say,  therefore, 
that  the  court  erred  in  refusing 
this  instruction  as  asked.  The  law 
requires  and  intends  to  enforce  good 
faith  on  both  sides  of  such  a  trans- 
action; and  will  no  more  hold  the 
builder  to  the  contract  price,  when 
by  the  authority  or  consent  of  the 
employer  he  has  made  alterations 
or  additions  which  the  latter  knew 
would  greatly  increase  the  cost, 
than  it  will  hold  the  employer  to 
the  full  'measure  and  value  price' 
for  such  departures  from  the  plan 
originally  contemplated  aa  he  may 
have  been  drawn  into  the  approval 
of,  without  knowing  that  they  were 
departures,  or  without  knowing 
that  they  would  add  materially  to 
the  cost.  It  was  not  necessary,  how- 
ever, that  he  should  have  actually 
or  expressly  directed  the  departures 
from  the  original  plan.  If  he  know- 
ingly and  understandingly  assented 
or    approved   them    when    proposed. 
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be  no  ground  for  asking  compensation  for  it  beyond  that  pro- 
vided therein ;  '^  and  a  promise  to  pay  for  it  would  be  without 
consideration,^''  imless  the  refusal  to  proceed  with  the  work  was 
because  of  substantial  and  unforeseen  difficulties  in  its  perform- 
ance which  would  cast  an  additional  burden  upon  the  contractor 
not  anticipated  when  the  contract  was  made.^^  For  all  work 
done  beyond  the  contract  under  prior  direction  or  subsequent 
consent  there  is  an  undoubted  liability.^*    But  the  mere  fact  of 


and  thus  caused  additional  expense 
and  labor,  not  comprised  in  the 
original  design  and  estimate,  he 
made  himself  justly  liable  to  pay 
an  additional  sum  therefor.  *  *  * 
But  on  the  otlier  hand,  it  is  not 
sufficient  that  he  approved  or  as- 
sented to  certain  additions  or  alter- 
ations or  departures  proposed  for 
his  acceptance,  and  in  some  in- 
stances evidently  with  the  design 
of  captivating  his  fancy.  He  must, 
in  order  to  make  him  liable  on  the 
ground  of  such  approval  or  consent, 
have  been  apprised,  either  by  direct 
communication  of  the  fact  or  by  the 
nature  of  the  proposition,  that  the 
work  proposed  would  be  attended 
with  increased  cost  to  him." 

In  Dubois  v.  Delaware  &  H. 
Canal,  13  Wend.  334,  the  plaintiff 
had  entered  into  an  agreement  for 
excavating  a  section  of  a  canal;  he 
was  to  receive  a  given  price  per 
cubic  yard  for  ordinary  excavation, 
but  no  price  was  stated  for  hard- 
pan.  During  the  progress  of  the 
work  a  large  quantity  of  the  latter 
was  excavated,  a  fair  remuneration 
for  which  would  exceed  the  highest 
price  specified  in  the  contract  for 
any  species  of  work.  While  the 
work  was  being  done,  the  parties 
treated  the  excavation  of  hard-pan 
as  not  included  in  the  contract;  and 
after  it  was  completed  the  employer 
conceded  that  the  contractor  was 
entitled   to    compensation   for   such 


work  beyond  the  price  fixed  for 
ordinary  excavation;  it  was  held 
that  the  contractor  was  entitled  to 
recover  on  a,  qioantum  meruit,  and 
so  much  as  he  could  show  the  work 
was  worth. 

26  Hennessey  v.  Fleming,  40  Colo. 
27;  Capital  City  B.  &  P.  Co.  v. 
Des  Moines,  136  Iowa  243;  United 
S.  Co.  V.  Summers,  110  Md.  95; 
Coryell  v.  Dubois,  226  Pa.  103; 
Sharpe  v.  San  Paulo  R.  Co.,  L.  R. 
8  Ch.  597,  608;  Tharsis  S.  &  C.  Co. 
v.  McElroy,  3  App.  Cas.  1040;  Can- 
non v.  Wildman,  22  Conn.  472,  491; 
Mills  V.  Paul  (Tex.  Civ.  App.),  30 
S.  W.  558. 

27  Sweany  v.  Hunter,  1  Murph. 
181. 

28Linz  V.  Schuck,  100  Md.  220, 
11  L.R.A.(N.S.)  789,  124  Am.  St. 
481,  following  King  v.  Duluth,  etc. 
R.  Co.,  61  Minn.  487. 

29  Caldwell  v.  Schmulbach,  175 
Fed.  429;  Board  of  Directors  v. 
Roach,  174  Fed.  949,  99  C.  C.  A. 
453;  Owen  v.  United  States,  44  Ct. 
of  Cls.  440;  McConnell  v.  Corona 
City  W.  Co.,  149  Cal.  60,  8  L.R.A. 
(N.S.)  1171;  Brown  v.  East  Caro- 
lina R.  Co.,  154  N.  C.  300;  Camp 
V.  Neufelder,  49  Wash.  426,  22 
L.R.A.(N.S.)  376;  Hottel  V.  P6udre 
Valley  R.  Co.,  41  Colo.  370;  Hen- 
nessey V.  Fleming,  40  Colo.  27; 
Mahouey  v.  Hartford  I.  Co.,  82 
Conn.  280;  Chicago  v.  MoKechney, 
205  111.  372;  Cleveland,  etc.  R.  Co. 
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the  defendant  having  assented  to  certain  alterations  is  not  suf- 
ficient to  make  him  liable  to  pay  for  them  as  extra  work,  unless 
their  character  be  such  that  he  must  be  aware  that  they  will 
increase  the  expense  and  cannot  therefore  be  done  for  the  con- 
tract price. ^^  A  change  in  the  work  to  be  done,  made  at  the 
request  and  for  the  benefit  of  the  contractor,  cannot  be  recovered 
for ;  and  so  if  extra  work  is  made  necessary  by  his  lack  of  skill.'' 
The  rate  of  compensation  for  extra  work  and  materials  should 
doubtless  be  that  fixed  by  the  contract  so  far  as  it  can  be  made 
to  apply ;  otherwise  it  will  be  determined  as  though  no  contract 
had  been  made,'^  as  where  they  have  been  performed  and  fur- 
nished as  the  result  of  fraud.''  In  the  absence  of  a  promise  to 
pay  for  alterations  the  presumption  is  that  they  were  agreed  to 
be  made  without  extra  charge.  If  such  promise  was  made  and 
the  work  done  was  worth  more  than  it  would  have  been  if  no 


V.  Moore,  170  Ind.  328;  Shea  v. 
Sewerage  &  W.  Board,  124  La.  299 ; 
Linz  V.  Schuck,  106  Md.  220,  11 
L.R.A.(N.S.)  789,  124  Am.  St.  481; 
Beattie  Mfg.  Co.  v.  Heinz,  120  Mo. 
App.  465;  Thilemann  v.  New  York, 
82  App.  Div.  (N.  Y.)  136;  Preston 
V.  Syracuse,  158  N.  Y.  356;  Horgan 
V.  Mayor,  160  N.  Y.  516;  Alamo  M. 
Co.  V.  Hercules  I.  Works,  1  Tex.  Civ. 
App.  683;  Fletcher  v.  Gillespie,  3 
Bing.  637;  Thornton  v.  Place,  1  M. 
&  E.  218;  Erskine  v.  Johnson,  23 
Neb.  261 ;  Badders  v.  Davis,  88  Ala. 
367 ;  Leverone  v.  Arancio,  179  Mass. 
439.  As  to  ratification  by  officers 
of  the  federal  government,  see  Ford 
V.  United  States,  17  Ct.  of  Cls.  60. 

30  Lovelock  V.  King,  1  M.  &  R.  60. 

31  Spence  v.  Board  of  Com'rs,  117 
Ind.  573. 

82  Ohio  Eiver  C.  Co.  v.  United 
States,  45  Ct.  of  Cls.  542;  Owen  v. 
United  States,  44  id.  440;  Hender- 
son-B.  L.  Co.  V.  Cook,  149  Ala.  226; 
Stewart  v.  Amerijcan  B.  Co.,  108  Md. 
200;  Harrison  v.  McLaughlin,  108 
Md.    427;    Wheeden    v.    Fiske,    50 


N.  H.  125;  Annapolis,  etc.  R.  Co.  v. 
Ross,  68  Md.  310;  Thornton  v. 
Place,  1  M.  &  E.  218;  Fletcher  v. 
Gillespie,  3  Bing.  637 ;  Ellis  v.  Ham- 
lin, 3  Taunt.  52;  Goldsmith  v. 
Hand,  26  Ohio  St.  101;  HoUinsead 
V.  Mactier,  13  Wend.  276;  Jones  v. 
Woodbury,  11  B.  Mon.  169.  See 
McCormick  v.  Connolly,  2  Bay,  401 ; 
Wright  V.  Wright,  1  Litt.  179. 

The  reasonable  compensation  due 
may  be  shown  by  evidence  of  the 
custom  of  contractors  engaged  in 
like  work.  Henderson-B.  L.  Co.  v. 
Cook,  149  Ala.  226. 

Though  where  there  is  no  dispute 
as  to  the  character  of  the  work,  the 
contract  is  prima  facie  evidence  for 
the  purpose  of  fixing  its  reasonable 
value  on  a,  quantum  meruit,  yet 
where  there  is  question  as  to  such 
character,  the  rule  will  not  apply, 
and  plaintifi'  must  prove  such  value 
by  evidence  dehors  the  contract. 
Southwestern,  etc.  Co.  v.  Cameron, 
16  Ariz.  87. 

33  Bush  V.  Brooks,  70  Mich.  446. 
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alterations  were  made  the  increased  value  of  it  and  of  the  ma- 
terials used  may  be  recovered.**  If  the  work  resulting  from  a 
change  in  the  plans  and  specifications  involved  a  substantially 
different  undertaking  from  that  originally  contemplated  it  is 
not  within  the  contract,  and  the  latter  does  not  govern  the 
compensation  which  may  be  recovered.''  But  it  has  been  laid 
down  that  "it  is  only  where  the  alterations  are  so  great  that 
it  is  impossible  to  follow  the  original  contract  that  it  will  be 
deemed  to  have  been  wholly  abandoned,  so  that  the  contractor 
can  recover  on  a  quantum  meruit.  So  long  as  it  can  be  traced 
it  is  binding  upon  both  of  the  parties,  and  when  once  shown 
to  have  existed  the  burden  is  upon  the  party  who  claims  its 
abandonment  and  thereby  seeks  to  lay  down  another  measure 
of  the  value  of  the  work  than  that  agreed  upon  by  both  parties 
to  the  contract."  '®  If  the  performance  of  extra  work  or  delay 
by  the  employer  in  furnishing  materials  prolongs  the  time  re- 
quired to  complete  the  contract  and  makes  its  execution  more 
difficult  and  expensive  a  rate  of  compensation  in  excess  of  that 
fixed  by  the  contract  may  be  recovered.'''  The  contract  may 
require  deviations  and  extra  work  to  be  ordered  in  writing,  still 
it  will  not  place  the  employer  under  any  disability  to  orally  con- 
tract afterwards  for  new  work  or  for  changes  of  the  contract.*' 
But  it  may  operate  to  restrict  the  authority  of  an  architect  or 

3*  Badders  v.  Davis,  supra.  Cleveland,  etc.  R.  Co.  v.  Moore,  170 

3S  Fucoy  V.  Coal  &  Coke  Ky.  Co.,  Ind.  328,  citing  the  text. 

—  VP.  Va.  — ,  83  S.  E.  '301;   Cook  37  Harrison   County  v.   Byrne,   67 

County    V.    Harms,    108    111.    151;  Ind.  21;  Owen  v.  United  States,  44 

Elgin  V.  Joslyn,  136  111.  525;  Smith  Ct.  of  Cls.  440. 

V.    Salt    Lake    City,    83    Fed.    784;  38  Caldwell    v.     Schmulbach,    175 

Delafield  v.  Westfield,  77  Hun,  124 ;  Fed.   429 ;    Shea  v.   Sewerage  &  W. 

Rhodes  v.  Clute,   17  Utah  137.  Board,  124  La.  299 ;  Ford  v.  United 

Where   a   new   contract  is   made,  States,  17  Ct.  of  Cls.  60;  Escott  v. 

no  price  being  specified,  the  value  White,    10    Bush,    169;    McLeod   v. 

of  the  work  done  thereafter  may  be  Genius,  31  Keb.  1 ;   Cunningham  v. 

recovered;     the     price     under     the  Fourth    Baptist    Church,     159    Pa. 

previous     contract    governs     as    to  620;    Barlow   v.   United   States,   35 

work  done  anterior  to  the  new  con-  Ct.  of  Cls.  514;  Lewis  v.  Yagel,  77 

tract.     Charleston   Ice  Mfg.   Co.  v.  Hun,  337;  Norwood  v.  Lathrop,  178 

Joyce,  11  C.  C.  A.  496,  63  Fed.  916.  Mass.  208;  Moore  v.  Carter,  146  Pa. 

86  Hood   V.    Smiley,    5    Wyo.    70;  492;  Badders  v.  Davis,  88  Ala.  367; 
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other  agent  of  the  employer,"  and  the  failure  to  order  such  work 
in  the  way  prescribed  in  the  contract  may  release  the  sureties 
of  the  contractor  in  the  absence  of  their  consent  to  the  deviation 
therefrom.*"  Money  paid  a  contractor  upon  the  principal  con- 
tract cannot  be  set  off  against  a  claim  for  extra  work.*^  Not- 
withstanding such  contract  is  not  fully  performed  and  the  bal- 
ance unpaid  is  not  recoverable  a  recovery  for  extra  work  is  not 
defeated.**  If  there  is  a  deviation  from  the  contract  the  recov- 
ery for  the  work  consequently  performed  cannot  exceed  the  extra 
cost  of  doing  it.  The  contractor  has  the  onus  of  showing  that 
the  expense  was  increased  and  the  amount  of  the  increase.*'  On 
the  breach  of  the  employer's  contract  to  furnish  the  use  of  a  lot 
adjoining  that  on  which  a  building  was  to  be  erected  for  the 
purpose  of  storing  material  on  the  latter  lot,  which  the  con- 
tractor was  to  use  in  the  new  building,  the  measure  of  the  lat- 
ter's  recovery  on  being  required  to  remove  the  material,  in  con- 
sequence of  which  he  was  unable  to  use  it,  was  the  cost  of  re- 
moving and  obtaining  a  new  place  to  store  it,  not  the  value  of 
the  material  he  might  otherwise  have  used.**  If  because  of  de- 
lay in  making  payments  the  contractor  is  obliged  to  borrow 
money  interest  paid  thereon  is  not  an  extra  expense.** 

§  708,  Recovery  on  part  performance  of  severable  contract. 
Where  a  special  contract  has  been  entered  into  and  the  con- 
tractor has  not  fully  performed  his  part  his  right  of  recovery 
will  depend  on  its  nature  as  to  being  entire  or  severable,  the 
cause  of  short  or  imperfect  performance  on  his  part,  and  the 
conduct  of  the  employer.     If  the  contract  is  severable  so  that 

Schmulbach  v.   Caldwell,  115  C.  C.  168  Fed.  867,  94  C.  C.  A.  279. 

A.  650,  196  Fei.  16.  «  Woodward  v.  Fuller,  80  N.  Y. 

89  Thayer    v.    Vermont    Cent.    R.  315. 

Co.,  24  Vt.  440 ;  Herrick  v.  Belknap,  « Griffin    v.     Miner,     54     N.     Y. 

27  id.  673 ;  Wiley  v.  Hart,  74  Wash.  Super.  46. 

142;    Langlcy  v.   Eouss,   185   N.  Y.  « Nason    Mfg.    Co.    v.    Stephens, 

206;  Woodruff  v.  Rochester  &  P.  E.  127   N.  Y.   602;    Adamant   P.  Mfg. 

Co.,  108  N.  Y.  39 ;  McNulty  v.  Key-  Co.  v.  National  Bank,  5  Wash.  232. 

ser  0.  B.  Co.,  112  Md.  638.  **  Gallagher    v.    Hirsh,    45    App. 

« Beers   v.   Wolf,    116   Mo.    179;  Div.   (N.  Y.)   467. 

Eldridge  v.  Fuhr,  59  Mo.  App.  44.  « McLaughlin   v.    United    States, 

See  Jefferson  H.  Co.  v.  Brumbaugh,  36  Ct.  of  Cls.  138,  37  id.  150. 
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for  part  performance  an  instalment  or  portion  of  the  compensa- 
tion is  expressly  or  by  construction  made  payable  before  the 
residue  of  the  work  is  done  an  action  may  be  brought  therefor 
when  due,  and  the  right  to  recover  it  will  not  be  otherwise  af- 
fected by  subsequent  defaults  or  infractions  of  the  contract  than 
by  reduction  by  recoupment  or  counter-claim.** 

A  more  liberal  rule  is  adopted  in  some;  states  than,  in  others 
in  determining  whether  contracts  are  severable.  Thus,  it  has 
been  laid  down  in  Vermont  that  where  one  party  contracts  to 
do  a  job  of  work  and  another  to  pay  a  stipulated  price  for  it, 
and  the  labor  is  capable  of  a  just  division  and  apportionment, 
these  stipulations  will  be  considered  independent,  and  full 
performance  not  a  condition  precedent  to  a  right  of  action 
unless  it  be  so  expressly  stipulated  or  inferable  by  strong  im- 
plication. In  such  cases  the  party  performing  in  part  -will 
recover  the  stipulated  price  pro  tanto,  deducting  damages  sus- 
tained by  the  other  from  the  failure  to  perform  the  entire 
contract.*'  And  so  in  Virginia  and  Texas  it  has  been  ruled 
that  covenants,  though  dependent  in  form,  will  be  construed 
as  mutual  and  independent  when  it  is  necessary  to  effect  jus- 
tice between  the  parties.  A  party  having  covenanted  to  do 
two  things,  one  of  which  he  has  done,  will  be  allowed  to  main- 
tain an  action  for  the  part  done  as  upon  an  independent  cove- 
nant.**    And  in  North   Carolina  it  was  held  that  where  a 

*6  Scliillinger  v.  Bosch-R.  G.  Co.,  See  Snook  v.  Fries;  Eicker  v.  Fair- 

145  Iowa  750;  Milske  v.  Steiner  M.  banks,  supra. 

Co.,    103   Md.    235,    5   L.E,. A.  ( N.S. )  «  Todd  v.  Summers,  2  Gratt.  167, 

nOo,    115    Am.    St.    354;    Keel    v.  41   Am.   Dec.   379.     In  this   case   a 

Construction    Co.,    143   N.    C.    429;  parol  agreement  was  made  in  April, 

rilton  V.  Gates  L.  Co.,  140  Wis.  197;  1838,  by  which  S.  agreed  to  sell  to 

Beatty   v.   Howe   L.   Co.,   77   Minn.  T.  his  interest  in  a  piece  of  land. 

272;    Goldsmith   v.   Hand,   26   Ohio  T.,  in  return,  agreed  to  make  50  M. 

St.    iOl;     Sickels    v.    Pattison,    14  good  staves  for  S.    (but  S.  to  saw 

Wend.  257,  28  Am.  Dec.  527;  Lord  the  timber)    by  Christmas,  and  25 

V.  Belknap,   1   Cush.  279;    Crabtree  M.  more  by  May  following.    T.  had 

V.  Hagenbaugh,  25  111.  233,  79  Am.  been  put  in  possession  of  the  land 

Dee.   324;    Eicker   v.   Fairbanks,   40  and  continued  to  hold  it.     S.  was 

Me.   43;    Snook   v.   Fries,   19   Barb.  held    entitled    to    recover    for    T.'s 

313.     But  see  Cox  v.  Western  Pac.  failure  to  make  the  staves,  though 

E.  Co.,  44  Cal.  18.  S.    had   not    sawed   the   timber,    T. 

*'  Booth    V.    Tyson,    15    Vt.    515.  having  the  right  to  recoup  damages 
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contract  for  the  performance  of  work  is  divided  into  three 
separate  and  distinct  parts  there  is  no  reason  why  the  plaintiff 
should  not  recover  for  work  done  on  the  first  two,  according 
to  it,  though  the  third  part  was  not  finished.**  So  in  Geol-gia 
it  was  held  that  if  A.  contract  with  B.  to  repair  different 
parts  of  a  machine  and  two  frames  for  spindles,  the  one  not 
being  dependent  at  all  for  its  use  upon  the  completion  of  the 
other,  and  the  former  is  repaired  and  received  by  the  owner 
he  cannot  make  the  failure  to  deliver  the  others  an  excuse  for 
not  paying  for  that  which  is  finished  and  accepted.*"  In  Penn- 
sylvania, also,  a  like  view  has  been  declared:  "A  mutual  or 
dependent  covenant,  which  goes  but  to  a  part  of  the  condition 
on  both  sides  and  whose  breach  may  be  compensated  in  dam- 
ages is  to  be  treated  exactly  as  if  it  were  separate  and  inde- 
pendent. Its  non-performance  will  not  necessarily  bar  the 
entire  right  of  the  plaintiff.  So,  too,  a  covenant  which  is  in 
form  entire,  but  in  truth  embraces  a  variety  of  acts  more  or 
less  essential  to  the  whole  performance  may  be  so  discharged 
as  to  sustain  an  averment  of  performance  though  a  literal 
compliance  cannot  be  alleged."  °'  But  a  contract  which  has 
for  its  object^the  cutting  and  peeling  of  the  timber  on  certain 
land,  the  curing  of  the  bark  and  loading  it  on  the  cars,  the 
trimming  and  cutting  the  timber  into  log  lengths  and  its  de- 
livery on  or  before  a  fixed  date  is  a  single  undertaking,  the  price 
being  entire,  notwithstanding,  for  convenience,  payments  were 
to  be  made  and  apportioned  to  the  several  items  of  work  as  it 
progressed  and  a  condition  for  the  reservation  of  ten  per  centum 
of  the  contract  price  until  the  work  was  completed.'* 

In  New  York  a  contract  had  been  made  by  the  plaintiff 
to  make  for  the  defendant  three  of  four  models  of  a  mowing 
machine  without  delay ;  no  price  had  been  agreed  on,  nor  when 

against  S.  for  his  failure  to  saw  it.  Bl  Danville  B.  Co.  v.  Pomroy,  15 

Carroll  v.  Welch,  26  Tex.  147.  Pa.    159;    Chambers   v.    Jaynes,    4 

49  Brewer  v,  Tyson,  5  Jones,  173;       j^    gg_ 

Bailey  v.  Fredonia  G.  Co.,  82  Kan.  '       '  . 

•'  52  Shires     v.     0  Connor,     4     Pa. 
746. 

50  Coweta  Falls  Mfg.  Co.  v.  Rog-  Super.  Ct.  465,  following  Quigley  v. 

ers,  19  Ga.  416,  65  Am.  Dec.  602.  De  Haas,  82  Pa.  267. 
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the  models  should  be  paid  for.  It  was  held  that  the  contract 
was  entire  for  three  models,  and  the  plaintiff  having  made 
and  delivered  one  only  was  not  entitled  to  recover  for  it 
although  it  had  been  accepted.*'  And  in  Stevens  v.  Beard  "  it 
was  held  that,  where  one  party  agreed  to  saw  by  a  given  time 
three  hundred  thousand  feet  of  boards  at  a  stipulated  price 
per  thousand  and  failed  to  saw  the  whole  quantity,  that 
though  he  had  sawed  one  hundred  and  forty-four  thousand 
feet,  which  had  been  received  by  the  other  party,  compensa- 
tion for  sawing  this  quantity  could  not  be  set  off  against  the 
claim  for  damages  for  the  omission  to  saw  the  residue.  Suth- 
erland, J.,  said :  "The  plaintiff  claims  damages  for  the  neglect 
or  refusal  of  the  defendant  to  saw  the  one  hundred  and  iifty-six 
thousand  feet  of  boards,  parcel  of  the  three  hundred  thousand 
which  he  had  agreed  to  saw.  The  defendant  admits  the  viola- 
tion of  his  contract  and  that  so  far  as  the  one  hundred  and 
fifty-six  thousand  are  concerned  the  plaintiff  had  sustained 
damage  by  his  non-performance  at  least  to  the  amount  of  $100. 
But  then  he  says,  I  performed  the  residue  of  the  contract  and 
sawed  for  him  one  hundred  and  forty-four  thousand  feet,  my 
services  in  doing  which  were  worth  to  him  $2  per  thousand 
feet  by  his  own  admission;  and  in  estimating  his  damage,  in 
consequence  of  my  partial  non-performance,  the  benefit  received 
by  him  for  my  partial  performance  is  to  be  taken  into  account 
and  to  be  deducted.  This  reasoning  must  be  fallacious.  The 
fallacy,  I  apprehend,  is  this:  The  action,  though  in  form  it 
alleges  an  entire  breach  of  the  contract,  is  in  fact  for  the  omis- 
sion of  the  defendant  to  saw  the  one  hundred  and  fifty-six 
thousand  feet  and  the  claim  of  damages  is  confined  to  that.  The 
defendant  has  the  benefit  of  his  partial  performance;  having 
been  accepted  by  the  plaintiff  it  is  pro  tanto  an  answer  to  his 
action  and  leaves  the  parties  in  the  same  condition  as  though 
the  contract  had  been  to  saw  one  hundred  and  fifty-six  thousand 
feet  and  had  been  entirely  unperformed.  The  defendant  cannot 
in  this  indirect  manner  recover  for  services  which  by  the  estab- 

63  Sharpe    v.    Johnson,    41    How.  6*4  Wend.  604. 

Pr.  400.    See  Cunningham  v.  Jones, 
4  Abb.  Pr.  433.  ' 
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lislied  principles  of  law  lie  cannot  recover  for  directly."  The 
following  case  seems  to  be  decided  on  the  opposite  view  of  the 
law.  The  plaintjff  voluntarily  and  without  cause  abandoned  a 
contract  to  build  a  house  before  its  completion  and  sued  to  re- 
cover the  contract  price.  The  defendant  presented  in  offset  a 
claim  for  work  done  and  expense  incurred  by  himself  to  com- 
plete the  job  and  for  damages  for  the  non-completion  thereof 
by  the  plaintiff,  and  this  set-off  or  counter-claim  was  allowed 
by  the  referee.  And  it  was  held  that  thereby  the  defendant 
received  an  equivalent  for  the  performance  of  the  contract  and 
the  plaintiff  was,  therefore,  entitled  to  recover  the  contract 
price.**  If  work  is  to  be  paid  for  when  performed  the  workman 
is  entitled  to  recover  for  his  services  whenever  any  separable 
part  of  it  is  done.*^  "Whether  a  particular  contract  is  entire  or 
severable  depends  upon  the  intention  of  the  parties  to  be  deter- 
mined from  the  language  employed  and  the  subject-matter. 
Under  a  contract  which  bound  the  plaintiff  to  mine  all  the  ore 
in  a  given  territory,  free  from  foreign  substance  and  satisfac- 
tory to  a  party  named,  there  being  .no  limit  of  time  nor  any 
requirement  as  to  the  quantity  to  be  mined  in  a  given  period, 
and  the  defendant's  obligation  was  merely  to  permit  the  plain- 
tiff to  mine  the  ore  and  pay  a  montlily  specified  sum  for  each 
ton  delivered  the  previous  month  the  fact  that  in  mining  several 
thousand  tons  a  small  quantity  of  the  ore  was  not  up  to  the 
standard  did  not  give  the  defendant  the  right  to  forbid  the 
plaintiff  from  continuing  work  under  the  contract,  which  was 
severable  and  not  entire." 

A  contraet  which  was  entire  when  made  may  be  severed  by 
the  subsequent  acts  of  the  parties;  payments  made  or  sums 
promised  absolutely  bn  it  may  be  retained  or  collected  though 
the  work  has  not  been  done  which,  by  the  contract,  was  a 
condition  precedent.*'     In  Hayden  v.  Madison  **  a  contract  to 

6B  Austin  V.  Austin,  47  Vt.  311.  B8  Walker   t.    Millard,    29    N.    Y. 

BSLabowitz  v.  Frankfort,  4  Misc.  375.     See  Meyer  v.  Hallock,  2  Rob- 

(N.  Y.)   275,  1  Am.  Neg.  Cas.  916;  ert,  2S4. 

Bailey  v.  Fredonia  G.  Co.,  82  Kan.  59  7  Me.  76.     Cranford  Co.  v.  New 

746.  York,  150  App.  Dlv.   (N.  Y.)   195  is 

B7  Worthington  v.  Gwin,  119  Ala.  to   the   same   effect,   the  default   of 

44,  43  L.K.A.  382.  the  emi)loyer  not  being  wilful  and 
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build  a  road  was  let,  one-half  the  price  to  be  paid  when  it 
was  completed  and  the  other  half  a  year  afterwards.  The 
larger  part  of  the  work  was  done,  but  it  was  nat  finished.  The 
employer  made  the  first  payment  with  knowledge  of  these  facts. 
In  a  suit  brought  afterwards  for  the  contract  price  and  on  a 
quantum  meruit  for  as  much  as  was  done  it  was  held  that 
making  the  payment  was  a  waiver  of  the  terms  of  the  special 
contract  and  the  plaintiff  was  entitled  to  recover  on  the  latter 
count;  that,  to  ascertain  the  sum  to  be  recovered,  the  contract 
price  should  be  taken  as  the  true  value  of  the  whole  work 
agreed  to  be  done.  In  Williams  v.  Colby  ^^  it  was  held  that  the 
defendant,  having  voluntarily  made  payments  after  the  com- 
pletion of  the  work  contracted  for,  could  recover  nothing  back, 
though  the  work  was  imperfectly  done;  such  payments  were  a 
waiver  of  all  claims  for  damages  to  the  extent  thereof.  In 
Texas  it  was  held  that  where  a  party  employs  a  mechanic  to  do 
a  certain  job  of  work  and  pays  him  in  advance  and  the  work 
is  suspended  for  want  of  materials  or  other  cause  at  the  instance 
or  by  the  default  of  the  employer,  the  right  of  the  mechanic  is 
not  to  retain  the  full  price,  but  to  reconvene  for  the  damages 
actually  sustained  by  the  failure  of  the  employer  to  perform 
his  part  of  the  contract.®* 

§  709.  Demands  for  part  performance  of  entire  contract; 
when  recovery  on  quantum  meruit  allowed.  If  a  contract 
which  is  entire,  after  part  performance,  is  rescinded  by  HiB 
mutual  consent  and  act  of  the  parties  as  to  the  residue  or  fur- 
ther performance  is  prevented  by  law  or  act  of  God  without  the 
fault  of  either  party  the  contractor  may  recover  on  a  quantum 
meruit  for  what  he  has  done.**    In  such  case  neither  party  is  in 

the  cost  of  doing  the  work  not  being  Blackf.  167 ;   Alego  v.  Alego,  10  S. 

affected  by  it.  &    E.    235 ;    Moulton    v.    Trask,    9 

60  44  Vt.  40.  Mete.    (Mass.)    577;   Melville  v.  De 

61  Hood  V.  Raines,  19  -Tex.  400.  Wolf,  4  El.  &  Bl.  844,  82  Eng.  C. 
See  Hansbrough  v.  Peck,  5  Wall.  L.  844;  Bannister  v.  Reed,  6  111. 
497,  18  L.  ed.  520;  Wells  v.  Sel-  100;  Wright  v.  Haskell,  45  Me.  492; 
wood,  61  Barb.  238.  Canada    v.    Canada,    6    Cush.    18; 

ezWalstrom  v.  Oliver-W.  C.  Co.,  Webster  v.  Enfield,  10  111.  298: 
161  Ala.  608;  Hall  v.  Ripley,  10  Selby  v.  Hutchinson,  9  id.  319; 
Pa.    231;    Hoagland    v.    Moore,    2       Leonard  v.  Dyer,  26  Conn.  177,  68 
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fault  and  therefore  is  not  responsible  to  the  other  for  failing 
to  fulfill.  In  a  recovery  on  a  quantum  memit  there  is  an  appor- 
tionment of  so  much  of  the  agreed  compensation  to  the  con- 
tractor as  he  has  earned  in  what  he  has  done;  he  recovers  such 
part  of  the  entire  amount  as  is  equal  to  the  part  he  has  per- 
formed of  the  whole  contract.^*  It  often  occurs  that  a  partial 
rescission  results  from  deviation  from  the  original  plan  and 
contract  made  by  deliberate  and  explicit  direction  of  the 
employer,  or  with  his  consent  or  acquiescence,  and  by  such  de- 
partures other  work  is  substituted  with  other  prices  agreed  to  or 
implied.  In  such  cases  the  omission  of  the  particular  work 
excluded  by  the  substitution  is  not  a  violation  of  but  is  dis- 
pensed with  by  modifying  the  contract,  and  may  involve  a  rea- 
sonable but  indefinite  extension  of  time.  The  contractor  maj 
then  be  entitled  to  recover  the  contract  price,  with  such  increase 
or  subject  to  such  diminution  as  is  produced  by  the  ch^ge  of 
plan,  on  a  quantum  meruit.^*    The  action  may  be  brought  on  the 


Am.  Dec.  382;  Green  v.  Haley,  5 
E.  I.  260 ;  Derby  v.  Johnson,  21  Vt. 
17;  Jones  v.  Mial,  89  N.  C.  89; 
Schillo  V.  McEwen,  90  111.  77; 
Lyman  v.  Lincoln,  38  Neb.  794; 
Von  Dorn  v.  Mengedoht,  41  Neb. 
525;  Theobald  v.  Burleigh,  66  N. 
H.  574;  Heine  v.  Meyer,  61  N.  Y. 
171;  Jones  v.  Judd,  4  N.  Y.  411; 
North  v.  Mallory,  94  Md.  305. 

Such  acceptance  by  the  owner 
may  be  express  or  implied  from  his 
conduct.  It  seems  well  settled  that 
mere  occupancy  of  the  building  by 
the  owner,  while  appropriate,  is 
neither  presumptive  nor  conclusive 
evidence  of  acceptance.  The  reason 
is  obvious.  The  building  belongs  to 
the  owner  of  the  land  on  which  it 
stands.  As  was  said  by  Lord  Camp- 
bell in  Munro  v.  Butt,  8  El.  &  Bl. 
738,  the  owner  cannot  be  appro- 
priately said  to  take  possession  of 
the  building,  for  he  has  not  been 
out  of  possession  of  that  which  is 
thus  affixed  to  his  own  land."     Bo- 


zarth  V.  Dudley,  44  N.  J.  L.-  304,  43 
Am.  Rep.  373;  Mackinson  v.  Con- 
Ion,  55  N.  J.  L.  564;  Feeney  v. 
Bardsley,  66  N.  J.  L.  239;  Ander- 
son V.  Odd  Fellows  Hall  Ass'n,  84 
N.  J.  L.  176. 

6'  Lasar  Mfg.  Co.  v.  Pelligreen 
Const.  &  Inv.  Co.,  179  Mo.  App. 
447;  Dame  v.  Wood,  75  N.  H.  38; 
Anderson  v.  Shattuck,  76  N.  H. 
240,   quoting   the   text. 

In  Burroughs  v.  Joint  School 
Dist.  No.  2,  155  Wis.  420,  where  a 
contract  provided  that  90%  of  the 
value  of  construction  should  be 
paid  each  month,  it  was  held  that 
"value,"  as  there  used  meant  con- 
tract value,  or  the  value  which  a 
named  amount  of  construction  bore 
to  the  contract  price,  and  not  the 
market  value  of  the  construction 
and  miaterials  in  question. 

6*  Gray  y.  New  Payncsville,  89 
Minn.  258;  Mitchell  v.  Spurrier  L. 
Co.,  31  Okla.  834;  Goldsmith  v. 
Hand,   26  Ohio  St.   100;    Delaware 
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contract  when  the  contractor  can  show  ihat  he  has  substantially 
performed  his  part,  except  as  he  can  allege  and  prove  the  legal 
excuse  of  being  prevented  by  the  employer,  the  act  of  God  or  the 
law,  but  not  otherwise.**    It  would  be  illogical  and  contrary  to 


&  H.  C.  Co.  V.  Dubois,  15  Wend.  87 ; 
Wheeden  v.  Fiske,  50  N.  H.  125; 
Bailey  v.  Woods,  17  id.  365;  Hart 
V.  Lauman,  29  Barb.  410;  De  Boom 
V.  Priestly,  1  Cal.  206;  Wright  v. 
Wright,  1  Litt.  179;  Morford  v. 
Ambrose,  3  J.  J.  Marsh,  688  >  Allen 
V.  McNew,  8  Humph.  46;  Charles- 
ton I.  Mfg.  Co.  V.  Joyce,  63  Fed. 
916,  11  C.  C.  A.  496. 

65  Ark-Mo  Zinc  Co.  v.  Patterson, 
79  Ark.  506;  Buyers'  Index  Pub. 
Co.  V.  Scheidel  W.  X.  Ray  C.  Co., 
152  111.  App.  238;  Fuller  v.  Kam- 
insky,  fl  Tex.  Civ.  App.  549;  Web- 
lett  V.  McGraw,  41  Tex.  Civ.  App. 
239;  Keeling  v.  Sohastey,  18  Cal. 
App.  764. 

In  Smith  v.  Gugerty,  4  Barb.  614, 
Strong,  J.,  discusses  the  meaning  of 
a  substantial  compliance  with  the 
contract.  He  says:  "No  builder 
ever  does  or  can  comply  with  every 
minute  requisition;  a  brick,  a  stone, 
a  nail,  a  shingle  or  board  may  have 
some  slight  defect  which  might  have 
been  almost,  and  perhaps  entirely, 
imperceptible,  until  it  has  been 
fixed  in  its  place,  and  it  had  become 
impossible  to  remove  it;  or  it  may 
happen  that  a  minute  portion  of 
mortar  among  a,  large  mass  may 
not  have  been  mixed  precisely  in 
the  required  proportions,  and  the 
difficulty  may  not  be  discovered 
until  it  is  too  late  to  change  it. 
Such  things  will  constantly  occur, 
unless  men  should  become  more  per- 
fect in  their  powers  of  perception 
and  discrimination  than  they  are  at 
present.  If  there  is  an  honest 
effort  to  perform  the  contract  ac- 
cording to  the  letter,  and  it  is  sub- 


stantially fulfilled,  the  builder 
should  be  entitled  to  receive  the  re- 
ward of  his  labor,  altliough  he  may 
not  (as  the  arcliitect  employed  in 
this  case  certified)  have  in  every 
instance  complied  with  its  terms 
'literally  in  every  punctilio.'  A 
substantial  compliance,  without  any 
intentional  variation,  should  in  all 
cases  be  considered  as  a  full  per- 
formance of  a,  condition,  whether 
precedent  or  subsequent."  See  Estep 
V.  Fenton,  66  111.  467;  Taylor  v. 
Beclc,  13  id.  376.  To  the  same  effect 
Linch  V.  Paris. L.  &  G.  E.  Co.,  80 
Tex.  23;  Stude  v.  Koehler  (Tex. 
Civ.  App.),  138  S.  W.  193. 

In  Crane  v.  Knubel,  61  N.  Y.  645, 
it  was  held  that  where,  by  the  terms 
of  a  contract,  the  performance  of 
certain  specified  work  is  a  condi- 
tion precedent  to  payment,  a  failure 
upon  the  part  of  the  contractor  to 
perform  in  any  particular,  if  wilful 
and  without  excuse,  will  prevent  a 
recovery  for  the  work  done.  In  such 
case  the  comparative  extent  of  the 
default  will  not  be  inquired  into. 
(Van  Clief  v.  Van  Vechten,  130  N. 
Y.  571,  579;  Haist  v.  Bell,  24  App. 
Div.  (N.  Y.)  252.)  H.  and  the  de- 
fendant entered  into  a  contract 
under  seal  by  which  H.  contracted 
to  do  the  carpenter  work  on  two 
buildings  for  defendant;  an  instal- 
ment was  to  be  paid  H.  when  a  cer- 
tain pari  of  the  work  was  done.  He 
gave  the  plaintiff  an  order  o.n  the 
defendant  to  be  paid  when  the  work 
was  done;  the  defendant  accepted  it 
accordingly.  Before  the  completion 
of  the  work  so  specified  H.  aban- 
doned    the     contract.        Defendant 
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the  case  stated  to  allow  a  recovery  except  upon  proof  of  per- 
formance of  the  precedent  condition.  To  recover  for  part  per- 
formance on  any  other  explanation  or  excuse  for  not  having 
fully  executed  the  contract  requires  a  different  declaration,  a 
quantum  meruit  count.  Nor  can  general  assumpsit  be  main- 
tained for  work  done  under  a  special  contract  which  is  still 
unperformed  and  not  rescinded;  the  principle  is  that  where 


thereafter,  on  presentation  of  the 
order,  promised  to  pay  it.  The  or- 
der was  not  for  the  whole  amount 
of  the  instalment  and  the  residue 
was  more  than  sufficient  to  fay  for 
the  completion  of  the  work.  In  an 
iction  to  recover  the  amount  of  the 
order  it  was  held  that,  the  promise 
being  without  consideration,  the 
performance  of  the  condition  prece- 
dent was  not  thereby  waived;  nor 
was  the  defendant  estopped  from 
alleging  non-performance,  and  the 
plaintiff  could  not  maintain  his  ac- 
tion. 

In  Smith  v.  Brady,  17  N.  Y.  173, 
72  Am.  Dec.  442,  it  appeared  that 
the  work  sued  for  on  the  special 
contract  had  not  been  quite  per- 
formed; that  it  would  cost  a  little 
over  $200  to  complete  it.  The  court 
held  the  contract  not  substantially 
fulfilled,  intimating  that  a  substan- 
tial performance  only  ignored  those 
defects  which  were  such  trifles  as 
the  law  did  not  notice;  one  member 
of  the  court,  however,  advanced  the 
opinion  that  a  substantial  compli- 
ance with  the  contract  might  have 
been  certified.  See  Chambers  v. 
Jaynes,  4  Pa.  39;  Cornell  v.  Van- 
artsdalen,  id.  364;  Lewis  v.  Yagel, 
77  Hun  337;  Shires  v.  O'Connor,  4 
Pa.  Super.  Ct.  465;  White  v.  Brad- 
dock  Borough  School  Dist.,  159  Pa. 
201;  Aldrich  v.  Wilmarth,  3  S.  D. 
523;  Hulst  v.  Benevolent  Hall 
Ass'n,  9  S.  D.  144;  Obcrlics  v.  BuU- 
inger,  132  N.  Y.  598;  Elliott  v. 
Suth.  Dam.  Vol.  III.— 14. 


Caldwell,  43  Minn.  357,  9  L.R.A.  52 ; 
Rose  V.  O'Riley,  111  Mass.  57; 
Golden  Gate  L.  Co.  v.  Sahrbacher, 
105  Cal.  114;  Crouch  v.  Gutmann, 
134  N.  Y.  45,  51;  Pritzlaff  H.  Co. 
V.  Berghoefer,  103  Wis.  359. 

The  doctrine  of  substantial  per- 
formance has  not  been  adopted  in 
England  or  in  Canada.  In  Sherlock 
V.  Powell,  26  Ont.  App.  407,  410,  it 
is  said,  quoting  from  Hudson  on 
Building  Contracts  (2d  ed.),  vol.  1, 
p.  201 :  Where  the  contract  is  en- 
tire and  completion  is  a  condition 
precedent  to  payment  no  English 
case  has  yet  decided  that  any  allega- 
tion of  substantial  performance  will 
enable  the  builder  to  recover  unless 
there  is  some  act  of  the  employers, 
such  as  acceptance,  waiver  or  pre- 
vention, or  evidence  from  which  a 
contract  can  be  implied  to  pay  for 
the  work  as  performed  and  accord- 
ing to  value,  although  it  is  not  en- 
tirely completed.  See  Lucas  v. 
Borough  of  Drummoyne,  16  New 
South  Wales  L.  R.   (law)   55. 

But  where  a  contract  provided 
that  a  named  engineer  should  super- 
vise the  construction  contracted  for, 
and  it  appeared  that  the  individual- 
ity of  the  particular  engineer  was 
an  element  in  the  contract,  the  ap- 
pointment of  another  engineer  was 
held  a  breach,  justifying  plaintifl 
in  refusing  to  perform,  and  to  the 
recovery  of  profits.  Ironton,  Ohio  v. 
Harrison  Const.  Co.,  129  C.  C.  A.  29, 
212  Fed.  353.' 
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there  is  an  express  promise  none  can  be  implied.**  This  prin- 
ciple is  generally  followed  and  strictly  enforced  where  the 
special  contract  has  been  intentionally  or  fraudulently  violated 
or  abandoned  by  the  contractor.*''  An  exception  has  been  ad- 
mitted and  recovery  for  part  performance  allowed  on  a  quantum 
meruit  where  the  employer,  notwithstanding  a  failure  to  fulfill 
in  point  of  time,  has  permitted  the  contractor,  without  objec- 
tion, to  proceed  with  the  work;  *'  or,  knowing  of  the  breach  by 
delay    or   imperfect   work,   has  voluntarily   appropriated   and 


66  Eichardson  v.  Investment  Co., 
66  Ore.  353;  Aarnes  v.  Windham, 
137  Ala.  513;  Lombard  v.  Overland 
D.  &  R.  Oo.,  41  Colo.  253 ;  Nance  v. 
Patterson  B.  Co.,  140  Ky,  564; 
Bowen  v.  Kimbell,  203  Mass.  364, 
133  Am.  St.  302;  Allen  v.  Burns, 
.201  Mass.  74;  Exeter  Mach.  Works 
v.  Wonham-M.  E.  Works,  134  App. 
Div,  (N.  Y.)  386;  Manning  v. 
School  Dist.,  124  Wis.  84;  Vogt  v. 
Hecker,  118  Wis.  306;  Jennings  v. 
Camp,  13  Johns.  94,  7  Am.  Dec.  367 ; 
Lawrence  v.  Simons,  4  Barb.  354; 
Raymond  v.  Bearriard,  12  Johns. 
274,  7  Am.  Dec.  317;  McMillan  v. 
Vanderlip,  12  Johns.  165,  7  Am.  Dec. 
299;  Chambers  v.  King,  8  Mo.  517; 
Shepard  v.  Palmer,  6  Conn.  94; 
Dermett  v.  Jones,  2  Wall,  1,  17 
L.  ed.  762;  Clark  v.  Smith,  14 
Johns.  326;  Cutter  v.  Powell,  2 
Smith's  Lead.  Cas.  17  et  seq.j  Jones 
V.  Mial,  89  N.  C.  89;  Hulst  v. 
Benevolent  Hall  Ass'n,_9  S.  D.  144 
Lowell  V.  Earle,  127  Mass.  546 
Gillis  V.  Cobe,  177  Mass.  584,  592 
Tribune  Ass'n  v.  Eisner  &  M.  Co.,  70 
App.  Div.  (N.  Y.)  172;  North  v. 
Mallory,  94  Md.  305. 

87  Poynter  v.  United  States,  41  Ct. 
of  Cls.  443;  Fish  v.  Correll,  4  Cal. 
App.  521 ;  Miller  v.  Yockey,  49  Colo 
303;  Miller  v.  Mason  City,  etc.  R 
Co.,  132  Iowa  412;  Johnson  v, 
Eehsefeldt,  106  Minn.  202,  20  L.R.A. 


(N.S.)  1069;  Elliott  v.  Caldwell,  43 
Minn.»357,  9  L.R.A.  52 ;  Dermott  v. 
Jones,  2  Wall.  1,  17  L.  ed.  762;  Sin- 
clair v.  Tallmage,  35  Barb.  602; 
Smith  V.  Gugerty,  4  id.  614;  Glea- 
son  V.  Smith,  9  Cush.  484,  57  Am. 
Dec.  62;  Gilman  v.  Hall,  11  Vt.  510, 
34  Am.  Dec.  700;  Snow  v.  Ware,  13 
Mete.  (Mass.)  42;  Walker  v. 
Orange,  16  Gray  193;  Veazie  v. 
Bangor,  51  Me.  509;  Merrill  v. 
Ithaca,  etc.  R.  Co.,  16  Wend.  582; 
Sumpter  v.  Hedges,  [1898]  1  Q.  B. 
673;  Munro  v.  Butt,  8  El.  &  B. 
738;  Whittaker  v.  Dunn,  3  T.  L. 
Rep.  602;  Sherlock  v.  Powell,  26 
Ont.  App.  407;  Homer  v.  Shaw, 
177  Mass.  1;  McGrath  v.  Horgan, 
72  App.  Div.  (N.  Y.)  152. 

68  Philips,  etc.  C.  Co.  v.  Seymour, 
91  U.  S.  646,  23  L.  ed.  341 ;  Gallag- 
her V.  Nichols,  16  Abb.  Pr.  (N.S.) 
337;  Sinclair  v.  Tallmage,  35  Barb. 
602;  Merrill  v.  ItHaca,  etc.  R.  Co., 
16  Wend.  586;  Ladue  v.  Seymour, 
24  id.  60;  Van  Buren  v.  Digges,  11 
How.  461,  13  L.  ed.  771;  Wolfe  v. 
Parham,  2  Ark.  441 ;  Simpson  v.  Mc- 
Donald, 2  Ark.  570;  Farmer  v. 
Francis,  12  Ired.  282;  Hayden 
y.  Madison,  7  Me.  76;  Laycoek  v. 
Moon,  97  Wis.  59;  Danforth  v. 
Freeman,  69  N.  H.  466;  Johnson  v. 
Slaymaker,  18  Ohio  C.  C.  104; 
Schaefer  v.  Gildea,  3  Colo.  15. 
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derived  a  benefit  from  it.^'  If  the  builder  has  done  a  large  and 
valuable  part  of  the  work  he  undertook,  but  yet  has  failed  to 
complete  the  whole  or  any  specific  part  within  the  time  limited 
by  his  contract,  the  other  party,  when  that  time  arrives,  has  the 
option  of  abandoning  the  contract  for  such  failure  or  of  pof- 


69  St.  Charles  v.  Stookey,  154 
Fed.  772,  85.  C.  C.  A.  494;  Barnett 
0.  Co.  V.  Art  Wall  Paper  Co.,  164 
Ala.  547,  citing  the  text;  Aarmes 
V.  Windham,  137  Ala.  513;  Lacy 
Mfg.  Co.  V.  Los  Angeles  G.  &  E.  Co., 
12  Cal.  App.  37;  Manning  v.  School 
Dist.,  124  Wis.  84;  Lombard  v. 
Overland  D.  &  E.  Co.,  41  Colo.  253; 
Morehouse  v.  Bradley,  80  Conn. 
611;  Bauer  v.  Hindley,  222  111.  319; 
Woodford  v.  Kelley,  18  S.  D.  615; 
Keith  V.  Eidge,  146  Mo.  90;  Free- 
man V.  Aylor,  62  Mo.  App.  613 ;  The 
Lucille  Manor,  70  Fed.  233;  Bell  v. 
Teague,  85  Ala.  211;  Dixon  v. 
Gravely,  117  N.  C.  84;  Harris 
County  V.  Caipphell,  68  Tex.  22; 
Taylor  v.  Williams,  6  Wis.  363; 
Hughes  V.  Eschback,  7  D.  C.  66; 
Morford  v.  Mastin,  6  T.  B.  Mon. 
609,  17  Am.  Dec.  168;  Veazie  v. 
Bangor,  51  Me.  509;  Dermott  v. 
Jones,  23  How.  220,  16  L.  ed.  442,  2 
Wall.  1,  17  L.  ed.  762;  Williams  v. 
Porter,  51  Mo.  441;  Coweta  Falls 
Mfg.  Co.  V.  Rogers,  19  Ga.  416,  65 
Am.  Dec.  602;  Denmead  v.  Coburn, 
15  Md.  29 ;  Bishop  v.  Price,  24  Wis. 
480;  Hyde  v.  Booraem,  16  Pet.  169, 
10  L.  ed.  925;  Clayton  v.  Blake,  4 
Ired.  497 ;  Jewett  v.  Weston,  11  Me. 
346;  Norris  v.  School  Dist.,  12  Me. 
293,  28  Am.  Dec.  182;  Newman  v. 
McGregor,  5  Ohio  349,  24  Am.  Dec. 
293;  Barker  v.  Eutland  &  W.  R.  Co., 
27  Vt.  766;  Elliott  v.  Wilkinson,  8 
Yerg.  411;  Horn  v.  Batchelder,  41 
N.  H.  86 ;  Bertrand  v.  Byrd,  5  Ark. 
651 ;  Cardell  v.  Bridge,  9  Allen  355 ; 
Hawkins  v.  Gilbert,  19  Ala.  54;  Con- 


ery  v.  Noyes,  17  La.  Ann.  201; 
English  V.  Wilson,  34  Ala.  201; 
Allen  V.  McKibbin,  5  Mich.  449 ;  Me- 
Kinney  v.  Springer,  3  Ind.  59;  Mc- 
Clure  v.  Secrist,  5  Ind.  31 ;  Bark- 
alow  V.  PfeflFer,  38  Ind.  214;  B.  & 
0.  R.  Co.  V.  Lafferty,  2  W.  Va.  104; 
Smith  V.  Gugerty,  4  Barb.  614;  Tay- 
lor V.  Merryweather,  15  Ala.  735; 
Escott  V.  White,  10  Bush  169;  Por- 
ter V.  Woods,  3  Humph.  56,  39  Am. 
Dec.  153 ;  Hayward  v.  Leonard,  7 
Pick.  181;  Lord  v.  Belknap,  1  Cush. 
279;  Adlard  v.  Muldoon,  45  111.  193; 
Van  Buskirk  v.  Murden,  22  111.  446, 
74  Am.  Dec.  163;  Austin  v.  Austin, 
47  Vt.  311;  Merrow  v.  Huntoon,  25 
id.  9;  Bassett  v.  Sanborn,  9  Cush. 
58;  Cullen  v.  Sears,  112  Mass.  299; 
Jewell  V.  Schroeppel,  4  Cow.  564; 
Eddy  V.  Clement,  38  Vt.  486;  Dyer 
V.  Jones,  8  Vt.  205;  Hennessey  v. 
Farrell,  4  Cush.  267;  Walker  v. 
Orange,  16  Gray  193. 

If  the  special  contract  has  been 
performed  or  is  at  an  end  by  an  act 
of  the  employer  the  contractor  can 
recover  for  what  he  has  done  in  gen- 
eral assumpsit.  Bassett  v.  Sanborn, 
8  Cush.  58,  66,  67;  Western  v. 
Sharp,  14  B.  Mon.  177;  Escott  v. 
White,  10  Bush  160. 

So  where  defendant  sunk  a  gas 
well  on  plaintiff's  land  under  a  lease 
which  was  afterwards  annulled, 
plaintiff  could  not  later  claim  title 
to  the  well  without  paying  the  cost 
of  its  construction,  which  was  held 
to  be  a  measure  of  its  value  in  that 
case.  Cooke  v.  Gulf  Refining  Co., 
135  La.  609. 
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mitting  the  party  in  default  to  go  on.  If  he  abandons  it  and 
notifies  the  other  party  the  failing  contractor  cannot  recover  on 
the  contract,  because  he  cannot  make  or  prove  the  necessary 
allegations  on  his  part.  But  if  the  other  party  says  to  him,  "I 
prefer  you  should  finish  your  work,"  or  should  impliedly  say 
so  by  standing  by  and  permitting  it  to  be  done,  then  he  so  far 
waives  absolute  performance  as  to  consent  to  be  liable  for  the 
contract  price  of  the  work,  less  such  damages  as  he  has  sustained 
from  the  contractor's  failure  to  fulfill  the  contract  within  the 
stipulated  time.'"  Similar  considerations  will  raise  a  duty  to 
pay  for  work  done  in  good  faith  towards  the  fulfillment  of  a 
contract,  notwithstanding  deviations  from  it,  where  the  em- 
ployer is  aware  of  such  departures  and  does  not  object  to  them 
or  accepts  the  work  after  it  is  done  and  derives  a  benefit  from  it. 
He  is  liable  to  pay  the  contract  price  if  the  contract  can,  or 
so  far  as  it  can,  be  applied  to  the  work,  deducting  therefrom 
such  damages  as  will  compensate  the  employer  for  the  defects 
in  the  work  or  materials,  or  for  his  disappointment  in  not  hav- 
ing the  work  done  in  the  very  manner  stipulated  for;  and  so 
far  as  the  contract  cannot  be  traced  in  or  applied,  to  the  work 
it  will  be  estimated  without  regard  to  it;  but  the  employer 
should  not  lose  by  the  violation  of  the  contract  nor  the  con- 
tractor gain  by  it.  On  the  whole,  the  employer  should  have 
such  deduction  made  from  the  contract  price  as  will  be  equal 
to  the  difference  between  the  value  of  the  work  agreed  to  be 
done  and  the  work  actually  done.'^    The  value  of  the  work  may 

w  Phillips,  etc.  Const.  Co.  v.  Sey-  Stanfield,  112  Md.  360 ;  Norcross  v 

raour,  91  U.  S.  646,  23  L.  ed.  341;  Vose,    199    Mass.    81;    Germain    v 

Small  V.  Lee,  4  6a.  App.  395;  Ken-  Union  School  Dist.,  158  Mich.  214; 

drjck  V.  Warren,  110  Md.  47.  Moore  v.  Board  of  Regents,  215  Mo. 

'1  Farmer    v.    Francis,    12    Ired.  705     (not    exceeding    the    coiitract 

282 ;  Danforth  V.  Freeman,  69  N.  H.  price);     Fougler    v.     McGrath,     34 

466;     Johnson     v.     Slaymaker,     18  Utah  86;   Manning  v.  School  Dist., 

Ohio  C.   C.   104;    McGrath  v.  Hor-  124  Wis.  84.     See  Jefferson  H.  Co. 

gan,    72    App.    Div.     (N.    Y.)    152;  v.  Brumbaugh,  168  Fed.  867,  94  C. 

Walter  v.  Hangen,  71  App.  Div.  (N.  C.  A.  279;   Morris  v.  Hokosona,  26 

Y. )    40 ;   Walstrom  v.   Oliver-W.  C.  Colo.  App.  251 ;  George  Thompson  & 

Co.,  161  Ala.  608,  citing  the  text;  Son  Co.  v.  Holtzer-Cabot  Elec.  Co., 

Skowhegan   W.    Co.    v.    Skowhegan,  184  111.  App.  475;  Trunk  v.  Clark> 

102  Me.  323;  Iron  Clad  Mfg.  Co.  v.  163  Iowa  620;  Humboldt  County  y. 
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not  be  recovered  because  the  employer  may  have  made  a  good 
■  bargain ;  the  contract  price,  less  what  it  would  cost  to  finish  the 
work  according  to  the  contract  is  the  measure  of  recovery  in 
some  states."  But  the  cost  of  completing  the  work  may  not  be 
the  standard  unless  it  was  done  according  to  the  contract  of  tiie 
party  who  partially  performed.'"  A  subcontractor  who  has 
partially  performed  his  contract  before  the  building  on  which 
he  was  engaged  was  burned  may  recover  the  reasonable  value  of 
the  work  done,  and  is  not  limited  to  the  amount  stipulated  to  be 
paid  him  during  the  progress  of  the  workj* 


Ward  Bros.,  163  Iowa  510;  Kleid- 
erer  &  Son  v.  Aldridge'a  Ex'x,  160 
Ky.  638;  Union  Fibre  Co.  v.  Aaron 
Poultry  Co.,  176  Mo.  App.  26;  Lin- 
coln, etc.  Co.  V.  Ludwig,  94  Neb. 
722;  Borup  v.  Von  Kokeritz,  162 
App.  Div.  (N.  Y.)  394;  Wiebener 
V.  Peoples,  44  Okla.  32,  142  Pac. 
1036;  Otis  Elevator  Co.  v.  Flanders 
Realty  Co.,  244  Pa.  186;  Funk  v. 
House,  —  Tex.  Civ.  App.  — ,  168 
S.  W.  481;  Thomas  v.  Kanawha  Val. 
Traction  Co.,  73  W.  Va.  374;  Gold- 
smith V.  Hand,  26  Ohio  St.  101; 
Mitchell  v.  Spurrier  L.  Co.,  31  Okla. 
834. 

The  question  in  such  cases  is 
never  what  will  reasonably  compen- 
sate the  contractor,  but  what  can 
the  purchaser  pay  without  being  put 
in  worse  position  than  if  the  con- 
tract had  been  performed?  The  re- 
covery is  quantwn  valebat  from  the 
innocent  purchaser's  point  of  view. 
Manitowoc  S.  B.  Works  T.  Manic, - 
woe  G.  Co.,  120  Wis.  1. 

The  question  discussed  in  the  text 
has  been  passed  upon  in  New  Jer- 
sey for  the  first  time  in  a  compara- 
tively late  case,  and  the  conclusion 
reached  that  "when  a  contract  for 
erecting  a  building  has  not  been  so 
performed  that  a  recovery  can  be 
had  thereon,  a  recovery  in  assumpsit 


upon  the  common  counts  for  work 
and  materials  furnished  in  the  erec- 
tion will  only  be  permiti;ed  when 
the  owner  has  actually  accepted  the 
building  erected.  The  view  that  as- 
sumes acceptance  from  the  mere  fact 
that  the  edifice  adds  value  to  the 
land  on  which  it  stands,"  in  the 
judgment  of  the  writer  of  the  opin- 
ion, "unduly  restrains  the  force  of 
the  contract  of  the  parties  and  de- 
prives the  owner  of  the  right  to  re- 
ject an  edifice  not  in  substantial 
conformity  with  its  terms.  If 
thereby  any  apparent  injustice 
seems  done  to  the  builder  in  re- 
taining the  materiaia  put  upon  the 
property,  it  is  the  result  of  his  own 
default,  to  which  he  must  submit. 

But  where  there  is  a  mere  defect 
in  a  building  which  can  be  cured 
by  repair,  the  measure  of  damages 
is  the  cost  of  such  repair,  and  not 
the  difference  in  value  as  con- 
structed and  as  it  would  have  been 
if  constructed  according  to  con- 
tract. Thomas  v.  Warrenburg,  92 
Kan.  576. 

7ZBlakeslee  v.  Holt,  42  Oonn. 
226;   Arndt  v.  Keller,  96  Wis.  274. 

'3  Webster  v.  Beebe,  2  Boyce 
(Del.)   161. 

M  Keeling  v.  Sehastey,  18  Cal. 
App.  764. 


2670 


SUTHERLAND    ON    DAMAGES. 


[§  ^10 


§  710.  Same  subject.  The  inquiry  is  not  what,  under  other 
circumstances,  the  contractor  would  be  entitled  to  recover, 
but  what  is  he  entitled  to  in  reference  to  the  contract  price 
and  the  damages  sustained  by  the  employer  in  consequence 
of  the  want  of  a  strict  performance  on  the  part  of  the  plain- 
tiff.''*  The  employer  may  introduce  evidence  of  the  amount 
necessarily  expended  by  him  in  getting  the  work  completed,'" 
or  of  what  it  would  cost  to  complete  it.'"  And  where  a  reduction 
of  the  contract  price  is  sought  by  evidence  that  the  work  was 


75  St.  Charles  v.  Stookey,  154  Fed. 
772,  85  C.  C.  A.  494;  Stephens  v. 
Phoenix  B.  Co.,  139  Fed.  248,  71  C. 
C.  A.  374;  Lacy  Mfg.  Co.  v.  Los 
Angeles  G.  &  E.  Co.,  12  Cal.  App. 
37;  Bowen  v.  Kimbell,  203  Mass. 
3G4,  133  Am.  St.  302;  Porter  S. 
Mfg.  Co.  V.  United  Contractors,  80 
N.  J.  L.  115;  Woodford  v.  Kelley, 
18  S.  D.  615;  Rice  v.  Partello,  88 
111.  App.  52;  Dobbins  v.  Higgins,  78 
111.  440;  Chicago  v.  Sexton,  115  111. 
230,  241;  Muller  v.  Gillick,  66  Mo. 
App.  500;  Ladue  v.  Seymour,  24 
Wend.  60 ;  ■  Elias  v.  Coleman  & 
Krause  (Misc.),  137  N.  Y.  Supp. 
883;  Adams  v.  MoGreevy,  17  Mani- 
toba 115. 

76  Clark  V.  Russell,  110  Mass. 
133;  Colton  v.  Good,  11  Up.  Can. 
Q.  B.  153 ;  Lamoreaux  v.  Rolfe,  36 
N.  H.  33;  Sheldon  v.  Leahy,  111 
Mich.  29 ;  Heman  v.  Compton  Hill 
I.  Co.,  58  Mo.  App.  480;  Smith  v. 
Davis,  150  Ala.  106  (certificate  of 
architect  admissible)  ;  Pelatowski 
V.  Black,  213  Mass.  428;  Thomas 
V.  Jackson,  105  Ark.  353. 

After  the  breach  of  such  a  con- 
tract evidence  of  a  subsequent  agree- 
ment between  the  plaintiff  and  third 
persons  and  the  amount  to  be  paid 
for  the  performance  of  the  same 
services,  but  wliich  agreement  is  not 
carried  out,  is  not  competent  as 
tending  to  show  the  amount  of  dam- 
ages;  otherwise  if  the  services  had 


been  performed  under  such  agree- 
ment. The  court  say,  by  Eastman, 
J.:  "The  value  of  property  may  be 
shown  by  actual  sales  of  the  prop- 
erty itself,  or  of  similar  propferty 
situated  under  like  circumstances. 
Such  is  the  settled  rule  in  this  state. 
Whipple  V.  Walpole,  10  N.  H.  130; 
Beard  v.  Kirk,  11  N.  H.  397 ;  White 
V.  Concord  Railroad,  30  N.  H.  188. 
So  an  offer  to  sell  property  by  the 
owner  may  be  evidence  against  him 
as  tending  to  show  that  the  prop- 
erty was  worth  no  more.  Hersey 
v.  Ins.  Co.,  27  N.  H.  149.  It  is  in 
the  nature  of  an  admission  on  his 
part  as  to  its  value.  Upon  the  like 
principle  it  is  competent  to  show 
the  price  paid  for  doing  certain  or 
similar  labor,  as  tending  to  prove 
the  value  of  the  labor.  Arid,  as 
against  a  party  an  oiJer  by  him  to 
perform  the  work  would  be  ad- 
missible as  showing  what  it  was 
worth.  But  the  evidence  used  upon 
the  trial  in  this  case  does  not  fall 
within  this  principle.  It  does  not 
appear  that  the  work  was  ever  per- 
formed, *  *  *  or  that  the  contract 
*  *  *  was  ever  carried  into  effect. 
Tlie  evidence  was  not  used  against 
the  party  making  the  contract,  but 
in  his  favor."  Lamoreaux  v.  Rolfe, 
supra. 

77  Gonzales  College  v.  McHugh,  21 
T6X.  256. 
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not  properly  done  it  is  not  competent  for  the  contractor  to  prove 
in  answer  that  it  would  have  been  worth  more  than  that  price 
to  have  done  it  in  a  workmanlike  manner.'*  Nor  is  the  amount 
saved  to  the  employer  by  letting  a  new  contract  to  complete  the 
work  the  test  of  the  amount  equitably  due  the  prior  contractor 
for  the  work  done  and  material  furnished  under  a  contract  he 
has  failed  to  complete.'*  In  addition  to  the  cost  of  remedying 
the  remediable  defects  so  that  the  structure  will  conform  to 
what  was  stipulated  for,  there  may  be  a  deduction  from  the  con- 
tract price  of  the  difference  between  the  completed  structure 
and  the  one  the  employer  is  entitled  to,  regard  being  had  to 
form  and  character  as  well  as  to  value.'"  In  a  suit  to  set  aside 
the  contract  under  which  work  was  done  and  which  was  made 
because  of  fraud  or  mutual  mistake  the  plaintiff  may  recover 
the  fair  value  of  the  labor  and  materials  supplied,  rather  than 
for  the  benefit  conferred  upon  the  defendant.  It  is  not  cause 
for  denying  such  measure  of  relief  that  the  facts  disclosed  by 
what  was  done  under  the  contract  may  make  it  impossible  for 
the  defendant  to  let  another  contract  for  the  work  on  such 
favorable  terms. '^ 

Where  there  are  damages  to  the  employer,  growing  out  of 
the  non-performance  of  the  contract,  which  do  not  enter  into 
the  contract  price  he  may  recoup  them  in  the  contractor's  ac- 
tion upon  a  quantum  meruit}^     Thus,  where  a  plaintiff  had 

78  Williams  v.  Keech,  4  Hill  168.  81  Long  v.  Athol,   196  Mass.  497, 

79  Michigan  P.  Co.  v.  Detroit,  34       17  L.E.A.(N.S.)   96. 

Mich.  201;   Chattahooeliee  B.  Co.  v.  88  \Yalstrom  v.   Oliver-W.   C.   Co., 

Sullivan,  86  Ga.  50.  -y^-^  ^j^    gQg^  ^j^ing  the  text;  Foul- 


ger  V.  McGrath,  34  Utah  86;  Allen 
V.  McKibbin,  5  Mich.  449;   Sheldon 


80  Foeller  v.  Heintz,  137  Wis.  169, 
24  L.R.A.(N.S.)  327. 

So  though  the  installation  of  a 
hot  water  heating  apparatus  in  a  ^-  '^^'^y'  1"  ^''<'^-  29;  H^man  v 
church  was  not  defective,  it  was  not  Compton  Hill  I.  Co.,  58  Mo.  App. 
as  provided  by  the  contract  and  ren-  480;  Muller  v.  Gillick,  66  Mo.  App. 
dered  the  rooms  uttsightly,  the  500 ;  Bush  v.  Pinucane,  8  Colo.  192 ; 
court  held  defendant  entitled  to  sub-  w^bster  v.  Beebe,  2  Boyce  (Del.) 
stantial  damages,  and  that  an  in-  ^^  ^  ^  ^^  ^^^  ^^^ 
struetion  that  defendant  could  re- 
cover only  nominal  damages  was  (though  acts  done  by  the  employer 
error.  Johnson  v.  Church  of  St.  amount  to  an  acceptance  of  (he 
Charles,  126  Minn.  338.  building);  §§  179,  180. 
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entered  iiiio  a  contract  with  a  railroad  company  to  construct 
for  them  a  swinging  draw-bridge  over  a  river,  in  accordance 
with  a  submitted  plan  and  tracings  for  a  stipulated  price,  in 
an  action  for  the  price  the  company  set  up  alleged  defective 
construction  of  the  bridge  and  consequent  delays  and  expenses, 
and  claimed  by  way  of  recoupment  the  resulting  damages.  On 
the  trial  the  deposition  of  a  witness  was  offered,  to  whom  in- 
terrogatories had  been  put  inquiring  whether  the  structure  and 
arrangement  of  the  bridge  caused  any  injury  or  damage,  hin- 
drance or  delay  to  the  company  in  operating  the  road,  and 
whether  hindrance  or  delay  was  caused  by  the  imperfect  con- 
struction of  the  bridge  to  any  vessel  navigating  the  river,  and' 
whether  the  structure  or  working  of  the  bridge  rendered  it 
liable  to  be  injured  or  destroyed  by  vessels  navigating  the  river, 
and  what  number  of  hands  were  required  to  work  the  draw- 
bridge, and  what  number  would  be  needed  if  it  had  been  prop- 
erly constructed;  and  it  was  held  that  the  interrogatories  were 
proper  and  pertinent  in  themselves ;  that  the  objection  that  fhey 
related  to  speculative  damages  did  not  apply  to  the  first  and  last, 
in  which  the  damages  would  be  capable  of  actual  estimation, 
and  that  the  facts  sought  would  at  least  have  furnished  elements 
to  the  jury  for  a  just  estimate  of  the  damages  to  be  recouped 
from  the  contractor's  demand."  The  right  to  recover  on  a 
quaniurr),  meruit  for  a  hona  fide  part  performance  is  not  pre- 
cluded by  the  fact  that  by  the  contract  under  which  the  work 
was  done  payment  was  to  be  made  otherwise  than  in  money,  if 
the  employer  has  refused  to  make  compensation  in  the  mode 
provided.'* 

83  Railroad  Co.  v.  Smith,  21  Wall.  market  price  of  the   stock   at  this 

25.5,  22  L.  ed.  513.  time  was   thirty-three   per  cent,   of 

8*  Bassett  v.  Sanborn,  9  Cush.  58.  its  par  value.     It  being  determined 

In  Barker  v.  Eutland  &  W.  R.  Co.,  that  the  plaintiff  was  entitled  to  re- 

27   Vt.   766,   the  contractor  was  to  cover   a   sum   less   than   the   whole 

receive  in  payment  a  certain  proper-  stipulated  price,  not  upon  a  strict 

tion     of      the     defendant's      stock.  and  literal  performance  of  the  con- 

Upon    finishing    his    work    he    de-  tract,  but  upon  equitable  grounds; 

manded  his  pay,  claiming  his  con-  his    recovery    of    that   part    of    his 

tract  had  been  performed;  this  was  claim  which   was  made  payable  in 

denied  by  the  defendant  and  on  that  stock,  it  was  held,  should  be  limited 

account  payment  was  refused.    The  to  the  market  value  of  the  stock  |[,t 
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On  the  completion  of  the  work  or  such  part  of  it  as  the  con- 
tractor performs,  if  the  employer  may  reject  it  without  giving 
up  his  own  property  on  which  the  labor  has  been  bestowed, 
and  thus  decline  any  benefit  from  it,  his  omission  to  exercise 
that  privilege  and  his  reception,  use  and  appr®priation  of  the 
work  afford  undoubted  ground  of  recovery  for  it  on  reason  and 
authority.  If  the  work  has  not  been  done  in  conformity  to  the 
contract  the  employer  is  not  obliged  to  receive  it,  and  if  he  does 
not  he  incurs  no  liability  for  it.  And  where  he  signifies  his 
rejection  of  work  which  has  been  done  for  him  upon  his  own 
property  under  a  special  contract,  but  not  in  accordance  there- 
with, and  gives  the  contractor  permission  to  take  to  himself  or 
retain  the  property  upon  which  the  work  has  been  done,  on 
paying  for  it,  there  is  no  acceptance  by  a  voluntary  appropria- 
tion of  the  insufficient  work;  and  where  such  a  rejection  is 
practicable  there  ought  to  be  no  liability  if  the  employer  avails 
himself  of  this  method  of  avoiding  it.  Such  a  rejection  is  not 
always  practicable;  when  it  is  not, — when  the  employer  must 
receive  the  benefit  as  the  work  progresses  and  in  advance  of 
any  deviations  from  the  contract,  and  he  acts  promptly  to  make 
and  enforce  his  objection  when  there  is  defective  work  or  delay 
there  is  no  ground  of  voluntary  acceptance  for  holding  him 
liable  otherwise  than  by  the  terms  of  the  special  contract.  On 
the  other  hand,  the  want  of  objection  and  apparent  acquiescence 
where  there  is  knowledge  of  the  actual  character  of  the  work 
would  be  a  fraud  on  the  contractor  if  he  were  thus  encouraged 
to  proceed  and  still  be  at  the  hazard  of  losing  all  compensation 
except  on  terms  of  showing  a  punctilious  performance  of  the 
contract.  It  is  not  the  duty,  however,  of  the  employer  to  watch 
the  progress  of  work  under  a  special  contract  to  see  that  it  is 
in  all  respects  conformable  to  its  requirements  unless  this  duty 
is  imposed  by  the  contract.  Hence,  in  many  cases,  erections  on 
the  employers'  land  are  contracted  for,  or  work  on  his  materials, 
and  no  inspection  is  made  or  required  to  be  made  before  the 


the  time  of  the  demand.     But  see  v.  Casey,  2  G.  Greene  300;   Weart 

Roberts  v.  Wilkinson,  34  Mich.  129 ;  ^  Hoagland,  22  N.  J.  L.  517 ;  Harri- 
Clark  V.  Fairchild,  22  Wend.  576;  ^ 

Mitchell  V.  Gile,  12  N.  H.  390 ;  Fitch  son  v.  Lake,  14  M.  &  W.  139. 
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work  is  offered  for  acceptance  as  complete ;  then  objections  may 
be  freely  made.  The  employer  may  return  and  take  the  benefit 
of  the  work,  because  it  is  done  on  his  land  or  materials.  He  is 
not  required  to  abandon  his  property  in  order  to  reject  the 
work.  It  has  often  been  held  that  if  objections  are  made  at 
that  time  by  the  employer,  indicating  he  is  not  satisfied  with 
the  work,  or  even  if  he  keeps  silent  and  there  is  no  intention 
in  fact  to  waive  objections,  he  may  use  and  derive  benefits 
from  the  work  without  having  such  use  construed  as  an  accept- 
ance by  which  he  becomes  liable  to  pay  for  it  upon  an  implied 
asswnpsii.^^  In  some  states  and  particularly  in  New  York, 
formerly,  the  employer  had  the  right  to  insist  on  a  strict  per- 
formance of  a  building  contract  by  which  a  building  is  to  be 
erected  on  the  employer's  land  and  might  successfully  resist 
the  collection  of  any  compensation  until  the  performance  of  the 
condition  precedent,  or  an  intentional  waiver  of  objections, 
however  beneficial  the  actual  performance  may  have  been.  The 
mere  occupation  of  a  building  in  such  a  case  was  not  a  waiver 
of  strict  performance  of  the  contract  for  its  erection.  The 
employer  was  entitled  to  retain,  without  compensation,  the  bene- 
fit of  a  partial  performance  where,  from  the  nature  of  the  con- 
tract, he  must  receive  ^uch  benefit  in  advance  of  a  full  perform- 
ance and  was  by  the  contract  under  no  obligation  to  pay  until 
the  performance  was  complete.'®  The  rule  has  been  relaxed  in 
Wew  York,  so  that  where  a  builder  has  in  good  faith  intended 
to  comply  with  his  contract  and  has  substantially  done  so,  al- 
though there  may  be  slight  defects  caused  by  inadvertence  or 
unintentional  omissions,  he  may  recover  the  contract  price,  less 
the  damage  on  account  of  the  defects.''    This  is  substantially 

ssHiggins   Mfg.    Co.   v.   Pearson,  87  Woodward  v.   Fuller,  80  N.  Y. 

146  Ala.  528;  Zottman  v.  San  Fran-  312;   Johnson  v.  De  Peyster,  50  Id. 

tisco,  20  Cal.  96.     See  §  709.  666;    Glacius  v.  Black,  id.  145,   10 

86  Smith  v.  Brady,  17  N.  Y.  173,  Am.  Rep.  449 ;   Phillips  v.  Gallant, 

72  Am.  Dec.  442;  Brown  v.  Weber,  62  N.  Y.  264;  Heckman  v.  Pinkney^ 

38  N.  Y.  187;  Adlard  v.  Muldoon,  g^    ;^     gll;    Morton    v.    Harrison 


45  111.  193;  Bozarth  v.  Dudley,  44 
N.  J.  L.  304,  43  Am.  Eep.  373, 
quoted    from    §    709,    n.;    Robinson       "^y,  88  N.  Y.  648;  McGrath  v.  Hor 


52  N.  Y.  Super.  305;  Nolan  v.  Whit- 
ney, 88  N.  Y.  648;  McGrath  v. 
V.  Bullock,  66  Ala.  548.  gan,  72  App.  Div.   (N.  Y.)  152 
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the  rule  of  the  Minnesota  court.'*     The  principle  does  not  ex- 
tend to  a  case  in  which  the  defect  runs  through  the  whole  build- 
ing or  is  of  such  a  nature  that  the  object  of  the  parties  to  have 
a  specified  amount  of  work  done  in  a  particular  way  is  de- ' 
feated.'^ 

§  711.  Same  subject.  It  is  necessary  in  California,  in  order 
that  this  doctrine  of  liability  upon  an  implied  contract  may  be 
applied,  not  only  that  there  be  no  restrictions  imposed  by  law 
upon  the  party  sought  to  be  charged  against  making,  in  direct 
terms,  a  similar  contract  to  that  which  is  implied,  but  the  party 
must  also  be  in  a  situation  where  he  is  entirely  free  to  elect 
whether  he  will  or  will  not  accept  the  work,  and  where  such 
election  will  or  may  influence  the  conduct  of  the  other  party 
with  reference  to  the  work  itself.'"  But  there  is  generally  a 
more  liberal  consideration  of  the  equitable  rights  of  the  con- 
tractor where  he  has  in  good  faith  endeavored  to  comply  with 
his  contract  and  his  labor  has  added  value  to  his  employer's 
property,  and  a  benefit  necessarily  accrues  to  him.  Independ- 
ently of  any  election  to  accept  the  honesty  of  the  contractor's 
efforts  towards  full  performance,  the  beneficial  character  of 
the  work  and  the  impossibility  of  the  employer  declining  and 
rejecting  it  so  that  the  contractor  may  make  it  useful  to  him- 
self have  induced  the  courts  to  adopt  the  rule  of  awarding 
compensation  to  the  contractor  to  the  extent  that  the  employer 
is  thus  benefited.  As  early  as  1828  this  rule  was  acted  upon  in 
Massachusetts,  and  it  has  been  repeatedly  approved  in  later 
cases  there  as  well  as  elsewhere.  It  was  thus  stated  as  a  question 
on  which  there  were  many  conflicting  opinions:  "Whether 
when  a  party  has  entered  into  a  special  contract  to  perform  work 
for  another  and  to  furnish  materials,  and  the  work  is  done  and 
the  materials  furnished,  but  not  in  the  manner  stipulated  for  in 
the  contract,  so  that  he  cannot  recover  the  price  agreed  by  an 

88  Leeds  v.  Little,  42  Minn.  414;  soZottman  v.   San  Francisco,  20 

Hoglund    V.    Sortedahl,    101    Mjnn.      v^  ,     „„      „  ,  .to 

°  Cal.   96.     Compare   Jones   &  L.   b. 

89  Hoglund  V.  SortedaM,  Phillips  q^  y  Abner  Doble  Co.,  162  Cal. 
V.    Gallant,    Woodward    V.    Fuller, 

supra.  *97. 
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action  on  that  contract,  yet,  nevertheless,  the  work  and  materials 
are  of  some  value  and  benefit  to  the  other  contracting  party,  he 
may  recover  on  a  quantum  meruit  for  the  work  and  labor  done, 
and  on  a  quantum  valebant  iov  the  materials.  We  think  the 
weight  of  modern  authority  is  in  favor  of  the  action  and  that, 
upon  the  whole,  it  is  conformable  to  justice  that  the  party 
who  has  the  possession  and  enjoyment  of  the  materials  and 
labor  of  another  shall  be  held  to  pay  for  them,  so  as  in  all  events 
he  shall  lose  nothing  by  the  breach  of  the  contract."  '*  This 
doctrine  is  applicable  where  the  contract  is  to  be  performed  to 
the  satisfaction  of  the  employer  so  far  as  he  acts  reasonably  in 
considering  the  work  in  connection  with  the  contract.  If  the 
contract  is  not  performed  because  of  his  failure  to  be  satisfied 
with  what  ought  to  satisfy  him  the  deduction  to  be  made  from 
the  contract  price  will  be  little  if  anything.'* 

The  sole  ground  upon  which  a  contractor  is  entitled  to  any- 
thing under  this  rule  is  that  if  h'e  were  not  paid  something  the 
defendant  would  profit  at  his  expense,  although  his  claim  is 
without  merit  as  far  as  rights  under  the  contract  are  con- 
cerned. Hence  the  amount  which  may  be  recovered  is  the 
amount  by  which,  were  no  payment  made,  the  defendant  would 
profit  at  the  plaintiff's  expense;  that  is  to  say,  the  amount 
which  represents  the  fair  market  value  of  the  structure  which, 
against  the  wishes  of  the  defendant,  has  been  put  upon  his 
land.  This  value  the  plaintiff  must  prove  before  he  can  re- 
cover.    If  the  contract  is  a  beneficial  one  to  the  landowner 

91  Hayward   v.    Leonard,    7    Pick.  Norwood  v.  Lathrop,  178  Mass.  208; 

181;   Smith  v.  First  Cong.  Meeting  Caldwell   v.    Schmulbaeh,    175    Fed. 

House,   8  id.   178;    Bassett  v.   San-  429;    Peterson    v.    Pusey,    237    111. 

torn,  9  Gush.  58;  Snow  y.  Ware,  13  204,  citing  local  cases;   Concord  A. 

Mete.      (Mass.)      24;     Cardell     v.  „  ^  ^,„  .       „„„  „,    „„„ 

^  .,  .  .„  „'  ,„  ,,  House  Co.  V.  O'Brien,  228  111.  360; 
Bridge,    9    Allen    355;     Walker    ▼.  '  ' 

Orange,    10    Gray    193;     Morse    v.  Evans  v.  Howell,  211  111.  85,  citing 

Potter,  4  id.   292;    Powell  v.  How-  the  text;    Duque  v.   Levy,   114   La. 

ard,  109  Mass.  192 ;  CuUen  v.  Sears,  21 ;    Skowhegan  W.  Co.  v.  Skowhe- 

112  id.  299;   Atkins  v.  Barnstable,  ^^g  ^^    323     Handy  v.  Bliss, 

97  id.  428;  Clark  v.  Russell,  110  id.  l^^   ^^         ^^,     ^                 xr-    k  „ 

■.00      T^-i          ij           All         100    -J  204  Mass.  513;   Bowen  v.  Kimbell, 

133;    Fitzgerald   v.    Allen,    128    id.  '               .                     ' 

232;    GiUis   v.   Cobe,    177    id.    584;       203  Mass.  364,  133  Am.  St.  302. 
Lyman  v.  Lincoln,  38  Neb.  794^  803 ;  »«  Handy  v.  Bliss,  204  Mass.  513. 
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the  contractor  is  not  entitled  to  recover  auy  margin  of  the 
benefit  which  the  former  sedured  by  the  making  of  the  con- 
tract; but  the  contractor  is  entitled  to  the  value  of  the  build- 
ing as  it  is  in  the  light  of  the  landowner's  right  to  have  the 
building  built,  and  properly  built,  for  the  contract  price.'"  If, 
for  example,  the  landowner  secured  by  his  contract  the  erec- 
tion for  $2,000  of  a  building  worth  $3,000,  and  the  plaintiff, 
in  erecting  the  building,  fails  to  comply  with  the  contract  in 
matters  going  to  the  essence  of  the  contract,  and  the  building, 
erected  as  it  is  erected,  is  worth  $2,500,  the  plaintiff  is  not 
entitled  to  recover  $2,500 ;  all  he  is  entitled  to  recover  is  twenty- 
five  thirtieths  of  $2,000.'*  The  additional  value  of  the  land 
to  the  owner  by  reason  of  the  labor  and  materials  performed 
and  furnished  may,  at  least  in  many  cases,  be  ascertained  by 
deducting  from  the  contract  price  what  the  house  was  worth  less 
to  the  defendant  by  reason  of  the  deviations  from  the  "contract.** 
The  doctrine  is  firmly  established  in  Vermont  that  where  a 
contract  has  been  substantially,  though  not  strictly,  performed ; 
where  the  party  failing  to  perform  according  to  its  terms  has 
not  been  guilty  of  a  voluntary  abandonment  or  wilful  depart- 
ure therefrom,  has  acted  in  good  faith,  intending  to  perform 
according  to  the  stipulations,  and  has  failed  in  a  strict  compli- 

98  Manning   v.    School   Dist.,    124  and    materials     furnished    by     the 

Wis.  84,  quoting  the  text.  plaintiff.     The  cause  of  the  sinking 

9*GilUsv.   Cobe,   177  Mass.  584.  was  not  shown.    Held,  that  in  order 

The  action  was  for  work  done  and  to  recover,  the  plaintiff  must  show 

materials  furnished  in  the  construe-  that  the  building  as  it  existed  had  a 

tion  of  a  building  which  the  plain-  market  value  and  added  to  the  value 

tiff    had    contracted    to    build    but  ^f   t^g   defendant's   land;    that  the 

failed  to  construct  to  the  satisfac-  burden  was  not  upon  the  defendant 

tion    of    the    architect,    whose    ap-  ^^  gj^^^  j-jj^^.  t^e  sinking  of  the  floor 

proval  was  required  by  his  contract,  ^,^g  ^^^  ^^  ^^^  failure  of  the  plain- 

which  also  required  the  plaintiff  to  ^.^^   ^^    perform    his    contract,    and 

ram  the  cinder  filling  on  which  the  ^^^^  ^^^             .^  ^^^,^  ^^^  ^^^^^^^ 

concrete  floor  of  the  buildmg  was  ^^^^^  ^^  ^.^  ^^^^  ^^^  ^^^^^.^^^ 

laid.    When  certain  heavy  tanks  for  

which    the    building    had    been    de-  d.mmished  by  such  damages  as  the 
signed  were  put  in  place  tl'ere  was  defendant    could    prove    in    recoup- 
so  great  a  sinking  of  the  floor  that  ment.    Three  judges  dissented, 
the    damage    caused    thereby    was  96  Norwood  v.  Lathrop,  178  Mass. 
greater  than  the  value  of  the  work  208,  and  local  cases  cited. 
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ance  with  its  provisions;  and  when,  from  the  nature  of  the 
contract  and  of  the  labor  performed,  the  parties  cannot  rescind 
and  stand  in  statu  quo,  but  one  of  them  must  derive  some  ben- 
efit from  the  labor  or  money  of  the  other,  in  such  cases  the 
party  failing  to  perform  strictly  may  recover  of  the  other  as 
upon  a  quantum  meruit  for  such  sum  only  as  the  contract,  as 
performed,  has  been  of  real  and  actual  benefit  to  the  other 
party,  estimating  such  benefit  by  reference  to  the  contract 
price  of  the  whole  work.  The  rule  is  treated  as  a  relaxation 
from  the  strictness  of  the  ancient  law,  standing  upon  the 
solid  ground  of  necessity  and  equity,  but  to  be  guarded  with 
care,  lest  in  its  application  it  should  tend  to  impair  the  obliga- 
tion and  faithful  performance  of  agreements.  The  contractor 
must  have  intended  in  good  faith  to  fulfill  the  terms  of  the 
contract;  its  spirit  must  be  faithfully  observed,  though  the 
very  letter  of  it  fail.  A  voluntary  abandonment  or  a  wilful 
departure  from  its  stipulations  is  not  allowed.®^  The  principle 
applies  only  in  cases  where  the  contract  cannot  be  rescinded, 
and  where,  from  its  nature,  the  labor  performed  under  it  must 
inure  to  the  benefit  of  the  employer  and  it  would  be  inequi- 
table for  him  to  retain  it  without  making  compensation.  The 
party  failing  to  perform  can  only  recover  such  a  sum  as  his 
labor  has  benefited  the  other.  Had  he  strictly  and  literally 
kept  his  agreement  he  would  have  been  entitled  to  the  con- 
tract price.  Failing  in  this  —  1st,  he  must  deduct  from  the 
contract  price  such  sum  as  will  enable  the  other  party  to  get 
the  contract  completed  according  to  its  terms ;  —  or,  where 
that  is  impossible  or  unreasonable,  such  sum  as  will  fully  com- 
pensate him  for  the  imperfection  in  the  work  and  the  insuf- 
ficiency of  the  materials,  so  that  he  shall  in  this  respect  be 
made  as  good  pecuniarily  as  if  the  contract  had  been  strictly 
performed;  2d,  he  must  also  deduct  from  the  contract  price 

96  Easthampton    L.    &    C.    Co.    v.  St.  302?  Braseth  v.  State  Bank,  12 

Worthington,  186  N.  Y.  407;  Doug-  N.  D.  486;   Mortimer  v.   Dirks,  57 

las  V.  Lowell,  194  Mass.  268;  Bowen  Wash.  402;    Sherry  v.  Madler,   123 

T.  KimbeU,  203  Mass.  364,  133  Am.  Wis.  621. 
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whatever  additional  damages  his  breach  may  have  occasioned 
to  the  other.®' 

The  substantial  performance  which  is  mentioned  as  requisite 
to  bring  a  case  within  this  equitable  principle  is  not  that  near 


97  Kelly  v.  Bradford,  33  Vt.  35; 
Burnett  C.  Oo.  v.  Art  Wall  Paper 
Co.,  164  Ala.  547;  Campbell  v.  Behn, 
3  Phillip.  Isl.  590;  Vilea  v.  Barre 
&  M.  T.  &  P.  Co.,  79  Vt.  311.  See 
Small  V.  Lee,  4  Ga.  App.  395; 
Brackett  v.  Morse,  23  Vt.  554; 
Kettle  V.  Harvey,  21  id.  301;  Mor- 
rison V.  Cummings,  26  id.  486 ;  Hub- 
bard V.  Belden,  27  id.  645;  Barker 
V.  Troy  &  R.  R.,  27  id.  780;  Swift 
V.  Harriman,  30  id.  607;  Eddy  v. 
Clement,  38  id.  486. 

In  Dyer  v.  Jones,  8  Vt.  205,  Red- 
field,  J.,  said:  "Where,  from  the 
nature  of  the  contract,  it  is  impossi- 
ble to  put  the  parties  in  statu  quo, 
as  where  A.  builds  a  house  or  wall 
on  B.'s  land,  or,  as  in  the  present 
case,  where  labor  has  been  per- 
formed on  the  plaintiff's  land  by 
defendant,  from  which  the  plaintiff 
will  and  must  derive  some  benefit, 
and  which  cannot  be  transferred  to 
defendant,  the  party  really  entitled 
to  it,  it  has  been  held  that  the  party 
performing  the  labor  might  recover 
so  much  only  as  the  labor  is  worth 
to  the  party  who  must  have  the 
lenefit  of  it.  This  rule  is  adopted 
ex  necessitate,  to  prevent,  one  party 
gaining  an  unconscionable  advan- 
tage over  the  other.  The  failure  to 
perform  the  contract  strictly  ac- 
cording to  its  terms  may  have  been 
rather  the  misfortune  than  the  fault 
of  the  party,  but  it  forever  pre- 
cludes a  recovery  upon  the  contract, 
for  a  strict  performance  is  a  condi- 
tion precedent  to  any  right  of  ac- 
tion. But  the  laborer  is  entitled  to 
his  own  labor  or  its  product,  where 
it  is  in  a  shape  that  he  can  carry  it 


away.  In  this  case  he  cannot. 
Hence  the  rule  has  been  adopted 
that  tlie  laborer  may  recover  as  on  a 
quantum  meruit,  or  in  strictness 
what  the  labor  is  worth  to  the  de- 
fendant, and  no  more.  Otherwise 
the  party  benefited  would  owe  no 
equivalent,  and  the  party  laboring 
would  be  without  all  remedy." 

"To  entitle  the  plaintiff  to  recover 
in  a  case  of  this  kind  there  must 
be  an  honest  intention  to  perform 
the  contract  and  an  attempt  to  per- 
form it.  There  must  be  such  an 
approximation  to  complete  perform- 
ance that  the  owner  obtains  sub- 
stantially what  was  called  for  by 
the  contract,  although  it  may  not  be 
the  sapie  in  every  particular,  and 
although  there  may  be  omissions 
and  imperfections  on  account  of 
which  there  should  be  a  deduction 
from  the  contract  price.  It  is  not 
necessary  that  the  work  should  be 
complete  in  all  material  respects, 
nor  that  there  should  be  no  omis- 
sions of  work  that  cannot  be  done 
by  the  owner  except  at  great  ex- 
pense or  with  great  risk  to  the 
building.  There  may  be  omissions 
of  that  which  could  not  afterwards 
be  supplied  exactly  as  called  for  by 
the  contract  without  taking  down 
the  building  to  its  foundations,  and 
at  the  same  time  the  omission  may 
not  affect  the  value  of  the  building 
for  use  or  otherwise,  except  so 
slightly  as  to  be  hardly  appreciable 
Notwithstanding  such  omission, 
there  might  be  a  substantial  per- 
formance of  the  contract."  Handy 
V.  Bliss,  204  Masis.  513. 
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approach  to  perfect  and  complete  fulfillment  of  the  contract 
which  is  necessary  to  entitle  the  contractor  to  recover  on  it. 
In  one  case  the  contractor  was  reported  to  deserve  ahout  half 
price  and  was  allowed  to  recover.^'  In  another  he  agreed  to 
build  a  stone  wall  four  and  a  half  feet  high,  and  more  than 
half  of  it  was  less;  but  it  was  held  that  the  contract  was  sub- 
stantially performed  for  the  purpose  of  that  remedy ;  ^^  and  in 
a  later  case  a  written  contract  was  made  to  construct  a  road 
and  bridge  for  the  defendant,  which  specified  in  detail  the 
length,  width  and  mode  of  construction  of  both,  and  required 
that  the  whole  work  should  be  done  in  a  thorough,  workmanlike 
manner  and  be  completed  to  the  satisfaction  and  acceptance  of 
the  defendant's  selectmen  by  a  specified  date,  at  which  time, 
in  consideration  of  such  completion,  the  defendants  agreed  to 
pay  for  the  same.  By  this  contrast  the  road  was  to  be  built 
sixteen  feet  wide  and  upon  a  line  marked  out ;  as  built  it  varied 
from  that  line  in  some  places  two  or  three  feet,  and  in  others  it 
was  not  so  wide  in  the  rock  cuts  as  it  was  stipulated  to  be. 
There  was  a  defect  in  the  bridge,  in  the  interlocking  of  the-  long 
timbers  or  cords;  they  were  not  put  together  with  sufficient 
strength  and  thoroughness  to  bear  the  strain  that  was  to  cofne 
upon  them.  As  to  this  the  court  say:  "This  defect  [in  the 
bridge]  would  not  at  first  be  apparent.  After  the  bridge  had 
been  used  and  subjected  to  severe  tests  by  the  drawing  of  heavy 
loads  of  stone  over  it  the  defect  began  to  appear.  In  the  outset 
a  slight  additional  expense  would  have  probably  remedied  the 
insufficiency,  but  after  the  arch,  by  use  for  some  six  months, 
had  become  depressed  to  a  level  the  expense  of  restoring  it  and 
making  it  as  safe  and  durable  as  the  contract  required  was 
much  more.  It  seems  to  us  •that  the  failure  in  this  point, 
clearly  not  from  design,  but  rather  the  misjudgment  and  mis- 
fortune of  the  plaintiffs,  should  not  subject  them  to  a  total  loss 
of  their  labor.  So  severe  a  rule  would  hardly  be  consistent  with 
a  reasonable  regard  for  the  infirmity  of  human  nature  and  for 
that  liability  to  mistake  and  failure  which  attends  upon  the  best 

98  Dyer  v.  Jones,  8  Vt.  205.  »»  Oilman  v.  Hall,  11  Vt.  510,  34 

Am.  Dec.  700. 
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efforts  of  wise  and  skilful  men.  The  defects  in  the  making  of 
the  road  seem  to  have  been  of  still  less  significance:  a  di- 
vergence from  the  exact  line  staked  out  by  the  selectmen,  but 
not  thereby  appearing  to  work  any  actual  inconvenience;  in- 
sufficiency in  the  construction  of  a  bank  wall ;  imperfections  in 
making  the  road  narrower  than  the  contract  required  in  some 
places,  and  not  bringing  it  to  the  exact  grade  specified.  But 
since  the  plaintiffs  claimed  the  road  as  completed  it  has  been 
used  by  the  public,  and  these  defects  do  not  seem  to  have  im- 
paired its  use  or  convenience  or  to  have  occasioned  actual 
damage  to  any  one."  ^ 

The  principle  enunciated  in  these  cases  has  been  applied  in 
Connecticut.  It  is  there  held  by  a  majority  of  the  court  that, 
if  the  result  of  a  builder's  labor  is  a  structure  adapted  to  the 
purpose  for  which  it  was  designed  and  the  employer  is  in  the 
use  and  enjoyment  of  it,  and  it  cannot  be  made  to  conform  to 
the  contract  otherwise  than  by  the  expenditure  of  a  sum  which 
would  deprive  the  contractor  of  all  compensation  for  his  labor, 
a  deduction  may  be  made  from  tie  contract  price  to  the  amount 
of  the  diminution  in  value  of  the  building,  and  not  the  amount 
it  would  cost  to  make  it  conform  to  the  contract.*  Principles 
more  or  less  liberal  have  been  declared  in  other  states  in  favor 
of  defaulting  contractors  and  architects  who  have  performed 
in  part  and  from  whose  work  the  employer  in  fact  derived  a 
benefit,  and  recoveries  permitted  on  a  quantum  meruit  for  a 
beneficial  performance  which  was  not  sufficient  to  support  an 
action  upon  the  contract  either  on  the  ground  of  voluntary  ap- 
propriation or  the  benefit  the  employer  mmst  necessarily  derive 
from  the  work  as  done.'    In  Wisconsin  an  unavoidable  accept- 

1  Kelly  T.  Bradford,  33  Vt.  35;  8  Williams  v.  Lay,  9  Ala.  App. 
Foeller  v.  Heintz,  137  Wis.  169,  24  373 ;  George  Thompson  &  Son  Co.  v. 
LE.A.  (N.S.)   327.  Holtzer-Cabot    Elee.    Co.,    184    111. 

2  Pinches  v.  Swedish  Lutheran  App.  475;  Draper  v.  Miller,  92  Kan. 
Church,  55  Conn.  183.  695;  Langstaff-Orm  Mfg.  Oo.  v.  Wil- 

Deviations     from     the     contract  ford,  160  Ky.  733;  Lasar  Mfg.  Co. 

which   are   slight,   trivial,   and  not  v.  Pelligreen  Const.  &  Inv.  Co.,  179 

wilful,  do   not   prevent   a  recovery  Mo.  App.  447;  Borup  v.  Von  Koke- 

under  the  contract.     Pratt  v.  Dun-  ritz,   162  App.  Div.    (N.  Y.)    394; 

lap,  85  Conn.  180.  Fu^  ■^-  House,  —  Tex.  Civ.  App.  — 
Suth.  Dam.  Vol.  m.— 15. 
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ance  of  work  does  .not  carry  with  it  liability  for  partial  perform- 
ance. Substantial  performance  means  full  performance  in  all 
essentials  necessary  to  the  accomplishment  of  the  purpose  of 
the  parties  as  expressed  in  their  contract.*  Where  there  is 
substantial  compliance  in  good  faith  deductions  from  the  agreed 
price  are  to  be  made  according  to  the  circumstances :  "In  case 
of  entire  neglect  to  furnish  an  item  of  labor  or  material,  or  in 
case  of  a  defect  which  may  be  easily  remedied  without  taking 
down  and  reconstructing  a  substantial  portion  of  the  building 
this  allowance  should  equal  the  reasonable  expense  of  supplying 
or  correcting  the  defect  In  case  of  a  defect  which  could  only 
be  remedied  by  taking  down  some  substantial  portion  of  the 
building  the  allowance  should  be  the  amount  which  the  build- 
ing is  worth  less,  by  reason  of  the  defect,  than  the  contract 


168  S.  W.  481;  Huetter  v.  Ware- 
house, etc.  Co.,  81  Wash.  331; 
Thomas  v.  Kanawha  Val.  Traction 
Co.,  73  W.  Va.  374;  Dillon  v.  Subur- 
ban Land  Co.,  73  W.  Va.  363 ;  Cleve- 
land, etc.  K.  Co.  V.  Scott,  39  Ind. 
App.  420;  Stude  v.  Koehler  (Tex. 
Civ.  App.),  138  S.  W.  193;  Cunning- 
ham V.  Daves  (Tex.  Civ.  App.),  141 
S.  W.  808;  Jones  &  L.  S.  Co.  v. 
Abner  Doble  Co.,  162  Cal.  497 ;  Foel- 
ler  v.  Heintz,  137  Wis.  169,  24 
L.E.A.(N.S.)  327;  Veazie  v.  Bangor, 
51  Me.  509 ;  Horn  v.  Batchelder,  41 
N.  H.  86;  Bertrand  v.  Byrd,  5  Ark. 
651;  Jackson  v.  Jones,  22  id.  158; 
Newman  v.  McGregor,  5  Ohio  349, 
24  Am.  Dec,  293;  Goldsmith  v. 
Hand,  26  Ohio  St.  101;  Gonzales 
College  v.  McHugh,  21  Tex.  256; 
Carroll  v.  Welch,  26  Tex.  147;  Hill- 
yard  V.  Crabtree,  11  Tex.  264,  62 
Am.  Dec.  475;  Houston,  etc.  K.  Co. 
V.  Mitchell,  38  Tex.  85 ;  Allen  v.  Mc- 
Kibbin,  5  Mich.  449;  Clayton  v. 
Blake,  4  Ired.  497;  Elliott  v.  Wilk- 
inson, 8  Yerg.  411 ;  Porter  v.  Woods, 
3  Humph.  56,  39  Am.  Dec.  153;  Har- 
wood  V.  Tappan,  2  Spear  536; 
Williams    v.    Porter,    51    Mo.    441'; 


Yeates  v.  Ballentine,  56  id.  530; 
Estep  V.  Teuton,  66  111.  467 ;  Light- 
hall  v.  Caldwell,  56  id.  108;  Con- 
gregational Soc.  V.  Hubble,  62  id. 
161;  Blakeslee  v.  Holt,  42  Conn. 
226 ;  Phelps  v.  Beebe,  71  Mich.  554 ; 
Mehurin  v.  Stone,  37  Ohio  St.  49; 
Kane  v.  Stone  Co.,  39  id.  1;  Gove 
v.  Island  City  M.  &  M.  Co.,  16  Ore. 
93;  Walworth  v.  Finnegan,  33  Ark. 
761;  Keeler  v.  Herr,  157  111.  57,  54 
111.  App.  468;  Crouch  v.  Gutmann, 
134  N.  Y.  45;  Moore  v.  Carter,  146 
Pa.  492 ;  Linch  v.  Paris  L.  &  G.  E. 
Co.,  80  Tex.  23;  Leeds  v.  Little,  42 
Minn.  414;  Mtna,  S.  &  I.  Works  v. 
Kossuth  County,  79  Iowa  40;  Arndt 
V.  Keller,  96  Wis.  274;  Ashland  L. 
&  C.  Co.  V.  Shores,  105  Wis.  122, 
133 ;  Bush  v.  Finucane,  8  Colo.  192 ; 
Decker  v.  School  Dist.,  101  Mo.  App, 
115. 

4  Manning  v.  School  Dist.,  124 
Wis.  84;  Manitowoc  S.  B.  Works  v. 
Manitowoc  G.  Co.,  120  Wis.  1. 

See  Morris  v.  Hokosana,  26  Colo. . 
App.    261,    where    substantial    per- 
formance is  defined  as  an  attempt  in 
good  faith  to  perform  strictly  and 
fully,  and  where  the  defects  in  such 
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price."  '    Interest  -will  not  be  allowed  prior  to  the  time  of  sub- 
stantial performance.' 

§  712.  Certificate  of  architect,  engineer,  etc.;  upon  whom 
binding;  when  not  essential.  In  important  contracts  for  the 
erection  of  buildings  and  the  construction  of  roads  it  is  very 
common  to  provide  for  evidence  of  their  due  progress  and  full 
performance  in  the  certificate  of  an  architect,  engineer  or  other 
person.  When  such  a  certificate  is  a  condition  precedent  to 
payment '  it  must  be  produced,  and  is  the  exclusive  evidence  in 
an  action  upon  the  contract,'  unless  its  absence  is  excused  by 
proof  of  the  architect's  sickness,  death  or  refusal  to  act ; '  and 


performance  are  trivial  and  consist 
of  inadvertent  omissions  which  do 
not  affect  the  value  of  the  structure 
and  are  capable  of  being  remedied, 
and  for  which  compensation  may  be 
made  by  a  reduction  of  the  contract 
price. 

«  Sherry  v.  Madler,  123  Wis.  621. 
To  a  similar  effect  see  Trunk  v. 
Clark,  163  Iowa  620. 

sstude  v.  Koehler  (Tex.  Civ. 
App.),  138  S.  W.  193. 

1  It  the  contract  does  not  go  so 
far  as  to  negative  recovery  if  the 
architect  refuses  to  give  his  certifi- 
cate, the  failure  to  secure  it  will  not 
bar  a  recovery  under  the  rule  in 
Massachusetts  stated  in  §  711. 
Gillis  V.  Cobe,  177  Mass.  584,  590. 

8  Papot  V.  Barbour,  165  Ala.  257; 
Expanded  Metal  F.  Co.  v.  Boyce, 
233  111.  284;  Miller  v.  Mason  City, 
etc.  E.  Co.,  132  Iowa  412;  Shea  v. 
Sewerage  &  W.  Board,  124  La.  299 ; 
Standard  C.  Co.  v.  Brantley  G.  Co., 
90  Miss.  16;  Bannon  v.  Jackson, 
121  Tenn.  381,  130  Am.  St.  778; 
Dickerman  v.  Eecder,  59  Wash. 
405;  Charleston  L.  Co.  v.  Friedman, 
64  W.  Va.  151;  Plumbing  Co.  v. 
Carr,  54  W.  Va.  272;  Michaelis  v. 
Wolf,  136  111.  68 ;  Hennessy  v.  Metz- 
ger,   152  111.  505,  43  Am.  St.  267; 


International  C.  Co.  v.  Beifeld,  173 
111.  179;  Vincent  v.  Stiles,  77  111. 
App.  200;  McNamara  v.  Harrison, 
81  Iowa  486;  Guthat  v.  Gow,  95 
Mich.  527;  Bradner  v.  Roffsell,  57 
N.  J.  L.  412;  Weeks  v.  O'Brien,  141 
N.  Y.  199;  Wendt  v.  Vogel,  87  Wis. 
462 ;  McAlpine  v.  Trustees  St.  Clara 
Female  Academy,  101  Wis.  468; 
Pritzlaff  H.  Co.  v.  Berghoefer,  103 
Wis.  359 ;  Mundy  v.  Louisville  &  N. 
R.  Co.,  67  Fed.  633.  14  C.  C.  A.  583; 
Smith  V.  Brady,  17  N.  Y.  173,  72 
Am.  Dec.  442;  President,  etc.  v. 
Pennsylvania  C.  Co.,  50  N.  Y.  250; 
Smith  v.  Briggs,  3  Denio  73;  Hen- 
nessy v.  Farrell,  4  Cush.  267. 

If  the  certificate  is  not  produced 
there  cannot  be  a  recovery  on  the 
common  counts;  the  plaintiff  must 
plead  the  contract,  aver  perform- 
ance and  state  why  the  certificate 
is  not  produced.  Hart  v.  Carsley 
Mfg.  Co.,  221  111.  444,  112  Am.  St. 
189. 

9  Herbert  v.  Dewey,  191  Mass. 
403;  Michaelis  v.  Wolf,  Hennessy 
V.  Metzger,  supra;  Linch  v.  Paris 
L.  &  G.  E.  Co.,  80  Tex.  23;  Frost 
V.  Rand,  51  111.  App.  276;  Neagle 
v.  Herbert,  73  id.  17;  Bird  v.  St. 
John's  Episcopal  Church,  154  Ind. 
138;  Crouch  v.  Gutmann,  134  N.  Y. 
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so  when  made  it  is  conclusive  between  the  parties/"  if,  on  its 
production,  it  is  not  impeached  for  fraud,  or  mistake,^^  or  bad 
faith.**    The  mistake  which  will  avoid  the  effect  of  the  certifi- 


45;  MacKnight  F.  S.  Co.  v.  Mayor, 
160  N.  Y.  72;  Pittsburg  T.  C.  L. 
Co.  V.  Sharp,  190  Pa.  256,  7  Pa. 
Dist.  544;  Mitchell  v.  Dougherty,  90 
Fed.  639,  33  C.  C.  A.  205;  Young 
V.  Ballarat  &  B.  East  W.  Com'ra, 
5  Vict.  L.  R.  503;  Nolan  v.  Whitney, 
88  N.  Y.  648. 

If  the  architect  named  in  the  eon- 
tract  has  died  and  another  been  sub- 
stituted the  certificate  of  the  latter 
is  necessary.  Beecher  v.  Schuback, 
4  N.  Y.  Misc.  54.  See  Tally  v. 
Ganahl,  151  Cal.  418. 

10  Coal  &  Iron  R.  Co.  v.  Reherd, 
123  C.  C.  A.  155,  204  Fed.  859; 
Herbert  v.  Dewey,  supra;  Concord 
A.  House  Co.  v.  O'Brien,  228  111. 
360;  Lahr  B.  Co.  v.  Ferguson,  223 
111.  88;  Barbee  v.  Findlay,  221  111. 
251;  Ford  v.  Manchester,  136  Iowa 
213;  Edwards  v.  Hartshorn,  72  Kan. 
19,  1  L.R.A.(N.S.)  1050;  Seretto  v. 
Rockland,  etc.  Ry.,  101  Me.  140;  Pope 
V.  King,  108  Md.  37,  16  L.R.A.(N.S.) 
489;  Evans  v.  Middlesex  County, 
209  Mass.  474;  Lamson  v.  Marshall, 
133  Mich.  250;  Robertson  v.  Grand 
Rapids,  96  Minn.  69;  Wiggins  v. 
Columbia  F.  P.  Co.,  227  Pa.  511; 
Dallas  H.  &  L.  Ass'n  v.  Thomas,  36 
Tex.  Civ.  App.  268;  Davis  v.  Gib- 
son, 70  111.  App.  273;  Williams  v. 
Chicago,  etc.  R.  Co.,  153  Mo.  487; 
Eldridge  v.  Fuhr,  59  Mo.  App.  44; 
Mackler  v.  Mississippi,  etc.  R.  Co., 
62  id.  677 ,  Gay  v.  Haskins,  8  N.  Y. 
Misc.  626;  Burns  v.  Furby,  4  New 
Zeal.  L.  R.  (Sup.  Ct.)  110;  Walker 
V.  Orange,  16  Gray  193;  McMahon 
V.  New  York  &  E.  R.  Co.,  20  N.  Y. 
463;  Haight  v.  Vermont  Cent.  R. 
Co.,  27  Vt.  700 ;  Koeltz  v.  Bleckman, 
46  Mo.  320;   Thomas  v.  Fleury,  26 


N.  Y.  26;  Merrill  v.  Gore,  29  Me. 
346. 

11  Williams  v.  Chicago,  etc.  R.  Co., 
supra;  Bradner  v.  Roflfsell,  57  N.  J. 
L.  32,  57  N.  J.  L.  412;  Condon  v. 
South  Side  R.  Co.,  14  Gratt.  302; 
Wyckoff  V.  Meyers,  44  N.  Y.  143; 
Baltimore  &  0.  R.  Co.  v.  Polly,  14 
Gratt.  447;  Board  of  Education  v. 
Shaw,  15  Kan.  33;  Haight  v.  Ver- 
mont Cent.  R.  Co.,  27  Vt.  700; 
Woodruff  V.  Hough,  91  U.  S.  596, 
23  L.  ed.  332.  See  Bledsoe  v.  Gon- 
zales County,  31  Tex.  636. 

The  certificate  will  be  vitiated  by 
fraud  though  it  is  not  shown  that 
the  party  who  would  benefit  by  it 
has  colluded  with  the  architect. 
Chism  V.  Schipper,  51  N.  J.  L.  1,  2 
L.R.A.  544.  But  it  is  held  in  Vic- 
toria that  the  contractor  cannot  re- 
cover damages  from  the  employer 
for  matters  within  the  contract  un- 
less the  certificate  was  refused  by 
the  engineer  in  collusion  with  the 
employer.  Young  v.  Ballarat  &  B. 
East  W.  Com'rs,  supra. 

If  the  architect  proceeded  upon  a 
wrong  interpretation  of  the  contract 
or  excluded  from  his  calculations  a 
factor  of  which  the  contractor  was 
entitled  to  the  benefit  relief  will  be 
granted  notwithstanding  a  condition 
in  the  contract  that  his  decision 
shall  be  final ;  such  condition  applies 
only  to  his  measurement  in  point  of 
fact,  and  not  to  the  principle  of  law 
on  which  it  is  made.  Collins  v. 
United  States,  34  Ct.  of  Cls.  294, 
332;  Snead  I.  Works  v.  Merchants' 
L.  &  T.  Co.,  225  111.  442,  9  L.R.A. 
(N.S.)  1007  (architect  must  keep 
within  his  authority ) . 

18  Fruin-B.  C.  Co.  t.  Ft.  Smith  & 


§  T12] 


CONTllACTS    FOE    PAKTICULAR    WORKS. 


2685 


cate  must  be  one  which  clearly  shows  that  the  person  who  was 
authorized  to  make  it  was  misled,  deluded  or  so  far  misappre- 
hended the  facts  that  he  did  not  exercise  his  real  judgment.^* 
If  the  person  for  whom  the  work  is  done  approves  it  the  neces- 
sity for  a  certificate  by  the  individual  designated  is  superseded.''* 
And  if  the  contract  leaves  it  optional  with  the  contractor  whether 
there  shall  be^  an  inspection,  or  requires  it  only  if  he  shall  so 
request,  he  may  bring  suit  without  having  his  work  certified.  ^^ 
Any  act  of  the  owner  which  prevents  the  contractor  from  ob- 
taining the  certificate  relieves  him  from  that  duty.^®  Its 
production  is  unnecessary  where  the  owner  proceeds  under  he 
contract  to  complete  the  work,  the  adjustment  of  the  expense  of 


W.  E.  Co.,  140  Fed.  465;  Boston 
Store  V.  Schleuter,  88  Ark.  213; 
Fitzgerald  v.  Banner,  219  111.  485; 
Duque  v.  Levy,  114  La.  21;  Mtn& 
Ind.  Co.  V.  Fuller,  111  Md.  321; 
Johnston  v.  Bunn,  108  Va.  490,  19 
L.R.A.(N.S.)  1064;  Use  v.  yEtna 
Ind.  Co.,  55  Wash.  487;  Mills  v. 
Paul  (Tex.  Civ.  App),  30  S.  W.  558; 
Mack  V.  Sloteman,  21  Fed.  Rep.  109 ; 
Ogden  V.  United  States,  60  Fed.  Rep. 
725,  9  C.  C.  A.  251;  Chicago,  etc. 
R.  Co.  V.  Price,  138  U.  S.  185,  34  L. 
ed.  916;  Kennedy  y.  United  States, 
24  Ct.  of  Cls.  139.  See  Mundy  v. 
Louisville  &  N.  R.  Co.,  67  Fed.  Rep. 
633,  14  C.  C.  A.  583. 

A  condition  requiring  a  certificate 
is  not  annulled  because  the  archi- 
tect vFas  a  member  of  the  board  of 
directors  of  one  of  the  contracting 
parties  and  a  stockholder  thereof. 
Chicago  A.  Ass'n  v.  Eddy  E.  Mfg. 
Co.,  77  111.  App.  204;  Ranger  v. 
Great  Western  R.  Co.,  5  H.  of  L. 
Oas.   72. 

It  is  only  the  final  certificate 
which  is  conclusive.  Bloomington 
H.  Co.  V.  Garthwait,  227  111.  614. 

iSMcAuley  v.  Carter,  22  111.  57 
Davis  V.  Gibson,  70  111.  App.  273 
Mack  V.  Sloteman,  21  Fed.  Rep.  109 


Boston  Waterpower  Co.  v.  Gray,  6 
Mete.  (Mass.)  131.  See  Cook  County 
T.  Harms,  108  111.  151. 

The  mistake  vehich  will  excuse  the 
production  of  the  certificate  is  not  a 
mere  error  in  judgment  as  to  the 
quality  of  the  work  or  the  responsi- 
bility for  defects  therein,  upon  con- 
flicting evidence  which  may  be  over- 
thrown by  a  preponderance  of 
evidence  before  the  jury,  but  an  un- 
intentional misapprehension  or  igno- 
rance of  some  material  fact,  which 
must  be  clearly  shown  and  be  so 
gross  and  palpable  that  it  is  equiva- 
lent in  its  effects  to  dishonest, 
fraudulent  or  arbitrary  action. 
Wendt  V.  Vogel,  87  Wis.  462. 

Where  a  certificate  was  denied 
upon  a  ground  provided  for  in  the 
contract,  it  is  immaterial  if  the 
architect  be  also  influenced  to  some 
extent  by  i^easons  not  so  provided. 
Borup  V.  Von  Kokeritz,  162  App, 
Div.   (N.  Y.)   394. 

i*Kane  v.  Stone  Co.,  39  Ohio 
St.  1. 

16  Sherman  v.  Mayor,  1  N.  Y.  316. 

16  Haunroth  v.  Peters,  50  111.  App. 
366;  Fitts  v.  Reinhart,  102  Iowa 
31L 
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doing  that  being  covered  by  the  contract.^''  And  so  if  the  con- 
tract, without  the  knowledge  of  the  contractor  at  the  time  he 
became  such,  required  the  architect  to  give  the  employer  a  bond 
stipulating  that  the  cost  of  the  building  shall  not  exceed  a  cer- 
tain sum,  such  bond  having  been  given. ^'  An  unauthorized  and 
unsanctioned  change  in  the  contract  dispenses  with  the  necessity" 
of  producing  the  certificate.'®  When  it  is  required  the  certificate 
is  admissible  against  the  contractor's  surety.*'  Stipulations 
concerning  it  are  not  part  of  the  contract  of  a  subcontractor.** 
The  measurements  or  estimates,  to  be  conclusive,  must  be 
made  in  accordance  with  the  contract.  If  required  to  be  made 
for  the  purpose  of  periodical  payments  during  the  progress  of 
the  work  the  meaning  is  that  they  shall  be  accurate  and  final, 
not  mere  approximate  or  conjectural  estimates.**  Where  by  the 
terms  of  a  contract  for  the  repair  of  a  building  it  is  stipulated 
that  the  articles  shall  be  of  the  best  quality  and  the  work  per- 
formed in  the  best  manner,  subject  to  the  acceptance  or  rejec- 
tion of  an  architect,  all  to  be  done  in  strict  accordance  with 
the  plans  and  specifications  and  to  be  paid  for  when  done  com- 
pletely and  accepted,  the  acceptance  by  the  architect  of  a  dif- 
ferent class  of  work  or  of  inferior  materials  will  not  bind  the 
owner  and  does  not  relieve  the  contractor  from  the  agreement  to 
perform  according  to  the  plans  and  specifications.  The  provi- 
sion for  acceptance  is  an  additional  safeguard  against  defects 
not  discernible  by  an  unskilled  person.**  In  iN'ew  York  it  has 
been  decided  that  under  a  contract  for  the  construction  of  a 
railroad  by  which  all  measurements  are  to  be  made  and  the 
amount  of  labor  to  be  determined  by  the  employer's  engineer, 
whose  decision  is  final,  the  contractor  is  entitled  to  notice  and 
an  opportunity  to  be' present,  and  he  is  not  concluded  by  meas- 

17  Weeks  v.  O'Brien,  141  N.  Y.  199.  «1  Modern  S.  S.  Co.  v.  English  C 

18  Long    V.     Pierce     County,     22      Co.,  129  Wis.  31. 

Wash.  330.  ^^  Haight  v.  Vermont  Cent.  E.  Co., 

19  Cleveland,  etc.  K.  Co.  v.  Moore,      27  Vt.  700. 

170  Ind.  328.  «*  Glacius  v.  Black,  50  N.  Y.  145, 

20Lazelle  v.  Empire  State  S.  Co.,      10  Am.  Rep.  449;  Spink  v.  Mueller, 
58  Wash.  589.  77  Mo.  App.  85. 
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urements  made  ex  parte.'*  In  Illinois  and  Missouri  notice  is 
not  necessary  unless  the  contract  requires  it ;  ^*  if  required,  it 
miist  be  given.^*  If  a  certificate  is  wrongfully  refused  the  con- 
tractor is  entitled  to  interest  for  the  time  he  is  deprived  of  his 
money.*^ 

§  713.  Liability  of  employer  for  delaying  or  stopping  work; 
recovery  on  the  contract  and  on  a  quantum  meruit;  conse- 
quential losses;  mitigation  of  damages.  Where  the  contractor's 
performance  is  stopped  by  the  fault  or  direction  of  the  em- 
ployer he  can  recover  not  only  a  quantum  meruit  for  what  he 
has  done,  but  also  damages  for  being  prevented  from  completing 
the  work  by  bringing  his  action  on  the  contract.^  Where  pay- 
ment is  due  at  a  specified  time  after  the  work  is  finished  the 


**  McMahon  v.  Kew  York  &  E.  R. 
Co.,  20  N.  y.  463. 

23McAuley  v.  Carter,  22  111.  53; 
Eldridge  v.  Fuhr,  59  Mo.  App.  44. 

MHaunroth  v.  Peters,  50  111. 
App.  366. 

87Pawley  v.  Turnbull,  3  Giff.  70; 
Ranger  v.  Great  Western  R.  Co.,  3 
Ry.  Gas.  298,  336;  Young  v.  Balla- 
rat  &  B.  East  W.  Com'rs,  5  Vict.  L. 
R.  503   (law). 

8S  Brown  v.  Vestal,  112  Ark.  608 ; 
Otten  V.  Spreckels,  24  Cal.  App. 
251 ;  Howard  v.  Brown,  —  Iowa  — , 
148  N.  W.  987;  Langataff-Orm  Mfg. 
Co.  V.  Wilford,  160  Ky.  733;  Lasar 
Mfg.  Co.  V.  Pelligreen,  etc.  Co.,  179 
Mo.  447;  Borup  v.  Von  Kokeritz, 
162  App.  Div.  (N.  Y.)  394;  Water- 
man Lumber  &  Supply  Co.  v. 
Holmes,  —  Tex.  Civ.  App.  — ,  161 
S.  W.  70;  Pipolo  V.  Fred  T.  Ley  & 
Co.,  Inc.,  216  Mass.  246;  Chamber- 
lln  V.  Scott,  33  Vt.  80;  North  v. 
Mallory,  94  Md.  305;  Valente  v. 
Weinberg,  80  Conn.  134,  13  L.R.A. 
(N.S.)  448;  Chalstran  v.  Board  of 
Education,  150  IlL  App.  506 ;  Duque 
V.  Levy,  120  La.  369;  Mott  v.  Pe- 
noyar,  153  Mich.  273 ;  Carlin  v.  New 
York,    132   App.   Div.    (N.   Y.)    90; 


Chicago  v.  Tilley,  103  U.  S.  146,  20 
L.  ed.  371;  Black  v.  Woodrow,  39 
Md.  194;  Wilson  v.  Bauman,  80  111. 
493;  Whitfield  v.  Zellnar,  24  Miss. 
663;  Orange,  etc.  R.  Co.  v.  Placide, 
35  Md.  315;  Myers  v.  York,  etc,  R. 
Co.,  2  Curt.  C.  C.  28;  Clark  v. 
Franklin,  7  Leigh  1;  Goodrich  v. 
Hubbard,  51  Mich.  62;  Atkinson 
V.  Morse,  3  id.  276;  United  States 
V.  Behan,  110  U.  S.  338,  28  L.  ed. 
168;  Cox  V.  McLaughlin,  54  Cal. 
605;  Tennessee  &  C.  R.  Co.  v.  Dan- 
forth,  112  Ala.  80;  Thompson  v. 
Gaffey,  52  Neb.  317;  Jones  v.  Judd, 
4  N.  Y.  411 ;  Heine  v.  Meyer,  61  N. 
Y.  171,  20  Am.  Rep.  475;  Kendall 
B.  N.  Co.  V.  Commissioners,  79  Va. 
563;  Merriman  v.  McCormick,  H. 
M.  Co.,  96  Wis.  600,  citing  the  text; 
Speirs  v.  Union  Drop  F.  Co.,  180 
Mass.  87. 

By  stopping  the  work  without 
cause  the  owner  bars  liimself  from 
securing  a  diminution  from  the 
agreed  price.  Moore  v.  Board  of 
Regents,  215  Mo.  705. 

The  employer's  liability  for  the 
idleness  of  machines  procured  for 
use  in  the  work  while  the  contractor 
was  waiting  for  permission  to  begin 
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damages  Include  interest  from  the  time  the  work  would  have 
been  done  if  the  employer  had  not  interfered  or  frpm  some  other 
time,  the  decisions  not  being  in  accord. ^^  If  the  action  is  on  a 
quantum  meruit  the  measure  of  damages  will  be,  according  to 
some  aut'horities,  what  the  work  is  worth,  not  necessarily  the 
contract  price,^"  though  there  are  well  considered  adjudications 


it  depends  upon  his  knowledge  of 
the  facta.  Shea  v.  Sewerage  &  W. 
Board,  124  La.  299. 

As  to  what  constitutes  a  termi- 
nation of  the  contract,  see  Palm  v. 
Ohio  &  M.  E.  Co.,  18  111.  219;  Cox 
V.  McLaughlin,  54  Cal.  605;  Moore 
V.  Taylor,  42  Hun  45. 

29  Bassett  v.  Sanborn,  9  Cush.  58 ; 
Sullivan  v.  McMillan,  37  Fla.  134, 
53  Am.  St.  239;  O'Connor  v.  Hen- 
derson B.  Co.,  95  Ky.  633;  Allen  v. 
Murray,  87  Wis.  41,  48.  See  Al- 
toona  E.,  E.  &  S.  Co.  v.  Kittanning, 
etc.  E.  Co.,  126  Fed.  559. 

The  government  is  not  liable  to  a 
contractor  for  interest  which  he  paid 
upon  loans  necessitated  by  its  action 
in  suspending  work  upon  his  con- 
tract. Myerle  v.  United  States,  31 
Ct.  of  Cls.  105,  137,  33  id.  1. 

Where  the  assessor  assesses  dam- 
ages as  of  the  date  of  the  writ  inter- 
est may  be  allowed  from  that  date. 
Speirs  v.  Union  Drop  F.  Co.,  180 
Mass.  87. 

Interest  on  profits  is  not  to  he  al- 
lowed until  they  are  ascertained  by 
verdict.  Swanson  v.  Andrus,  83 
Minn.  505. 

A  subcontractor  may  recover  in- 
terest from  the  time  of  his  princi- 
pal's refusal  to  permit  performance. 
Peek-H.  Co.  v.  Heifner,  136  Ala.  473. 

SOValente  v.  Weinberg,  80  Conn. 
134,  13  L.E.A.(N.S.)  448;  Harris 
V.  Faris-K:  C.  Co.,  13  Idaho  211; 
Peet  V.  East  Grand  Forks,  101  Minn. 
518;  Kearney  v.  Doyle,  22  Mich. 
294 ;  Cox  V.  Western  Pac.  E.  Co.,  47 
Cal.  87;   Clark  v.  Mayor,  4  N.  Y. 


338,  53  Am.  Dec.  379;  Derby  ▼. 
Johnson,  21  Vt.  17;  United  States 
V.  Behan,  110  U.  S.  338,  28  L,  ed. 
168;  Hemminger  v.  Western  Assur. 
Co.,  95  Mich.  355,  35  Am.  St.  566; 
McCullough  v.  Baker,  47  Mo.  401; 
Chamberlin  v.  Sawyer,  33  Vt.  80; 
North  v.  Mallory,  94  Md.  305 ;  Con- 
nolly V.  Sullivan,  173  Mass.  1 ;  Shul- 
ters  V.  Searls,  48  Mich.  550;  Thomp- 
son V.  Gaffey,  52  Neb.  317;  Caldwell 
V.  Myers,  2  S.  D.  506;  Collins  v. 
United  States,  34  Ct.  of  Cls.  294. 
327;  Davis  v.  Tubbs,  7  S.  D.  488; 
Wilson  v.  Borden,  68  N.  J.  L.  627. 

In  an  action  on  the  quantum  me- 
ruit the  plaintiff  may  prove  as  the 
basis  of  damages  what  he  has  fairly 
and  reasonably  expended  in  the  per- 
formance of,  or  under,  the  contract. 
Simmons  v.  Ocean  Causeway,  21 
App.  Div.  (N.  Y.)  30. 

Where  the  contract  is  entire  and 
the  work  is  abandoned  for  cause  the 
recovery  must  be  aecording  to  the 
reasonable  worth  of  what  has  been 
done.  Lincoln  v.  Schwartz,  70  111. 
134. 

In  Marquis  v.  Lauretson,  76  Iowa 
23,  it  is  held  that  an  architect  who 
prepares  plans  and  specifications 
and  agrees  to  audit  and  settle  ac- 
counts and  to  whom  one-third  of  the 
contract  price  for  his  services  is  to 
be  paid  when  the  plans,  etc.,  are 
ready,  and  the  balance  in  two  equal 
instalments,  may  recover  the  reason- 
able value  of  his  services,  though  it 
is  more  than  one-third  of  the  whole 
sum,   if   the   building   is   not   com- 
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which  hold  that  the  recovery  cannot  exceed  the  value  of  the  serv- 
ices at  such  price.'^  The  New  Jersey  supreme  court  favors  the 
latter  rule  when  that  which  is  done  or  left  undone  under  the 
contract  can  be  measured  so  as  to  ascertain  its  price  at  the  rate 
specified  in  the  contract;  "but  generally  when  it  can  be  deter- 
mined what,  according  to  the  contract,  the  plaintiff  would  re- 
ceive for  that  which  he  has  done  and  what  profit  he  would  have 
realized  by  doing  that  which,  without  fault,  he  has  been  pre- 
vented from  doing,  then  these  simis  become  the  legal,  as  they 
are  the  just,  measure  of  his  damages.  He  is  to  lose  nothing, 
but,  on  the  other  hand,  he  is  to  gain  nothing  by  the  breach  of 
the  contract  except  as  the  abrogation  of  a  losing  bargain  may 
save  him  from  additional  loss ;"  '^  but  if  what  was  done  when 
the  work  was  stopped  was  in  such  an  unfinished  state  as  to 
be  incapable  of  measurement  there  may  be  a  recovery  as  upon 
a  quantum  meruit.^  An  advertiser  who  orders  the  discontinua- 
tion of  the  publication  of  an  advertisement  is  prima  facie  liable 
for  the  agreed  compensation  for  the  term  of  the  contract.  Such 
a  contract  may  be  likened  to  one  for  personal  services,  rather 
than  to  a  contract  of  sale.    The  defendant  must  show  any  facts 

pleted.     Oontra,  Noyes  v.  Pugin,  2  v.  Mayor,  7  Hill  61;   Hardiman  v. 

Wash.  653.  Mayor,  21  App.  Div.    (N.  Y.)    614; 

The  recovery  may  be  upon  a  guan-  Hoyle  v.   Stellwagen,  28  Ind.  App. 

turn  meruit  if  there  was  no  agree-  681;  Connolly  v.  Sullivan,  173  Mass. 

ment  as  to  price;  if  there  was  such  1;  Rice  v.  Partello,  88  111.  App.  52, 

agreement  there  may  be  a  recovery  citing  local  cases;  Folliott  v.  Hunt, 

according  to  it,  and  if  the  work  has  21  111.  654;  Peck  v.  Kansas  City  M. 

not  all  been  done  the  recovery  may  R.  &  C.  Co.,  96  Mo.  App.  212,  citing 

be  proportioned  to  the  extent  of  it.  local  cases;  Cook  County  v.  Sexton, 

Limerick  v.  Lee,  17  Okla.  165.  16  111.  App.  93. 

siLasar  Mfg.  Co.  v.  Pelligreen,  32Kehoe  v.  Rutherford,  56  N.  J 
etc.  Co.,  179  Mo.  App.  447;  South-  L.  23;  Harrison  v.  Clarke,  78  N.  J. 
western,  etc.  Co.  v.  Cameron,  16  L.  236;  Sullivan  v.  Moflfatt,  70  N, 
Ariz.  87;  Womble  v.  Hickson,  91  J.  L.  4.  See  Clark  v.  West,  137 
Ark.  266;  Cleveland,  etc.  R.  Co.  v.  App.  Div.  (N.  Y.)  23;  Westlecraft 
Moore,  170  Ind.  328;  Chase  v.  v.  Barry,  83  N.  J.  L.  53  (the  dam- 
Smith,  35  Wash.  631;  Anderson  v.  ages  should  not  be  based  on  the 
McDonald,  31  Wash.  274;  Noyes  schedule  of  payments  in  the  con- 
V.  Pugin,  supra;  Doolittle  v.  McCul-  tract,  these  not  being  proportioned 
lough,  12  Ohio  St.  360;  Western  v.  to  the  cost  of  performance  of  the 
Sharp,  14  B.  Mon.  177;  McClair  v.  several  parts  of  the  work). 
Austin,    17    Colo.    576;    Masterton  83  Harrison  v.  Clarke,  sMpros. 
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in  mitigation  of  his  liability.'*  The  same  measure  of  liability 
is  prima  facie  right  if  the  advertisement  has  been  prepared  for 
publication  before  the  order  therefor  is  revoked ;  the  defendant 
must  shovy  that  space  it  vyould  have  occupied  could  have  been 
used  advantageously  by  the  plaintiff.'*  In  Ohio  the  equities  of 
the  particular  case  determine  which  rule  shall  be  applied.  It 
is  said  in  a  recent  case  '*  that  vphether  the  recovery  should  be 
confined  to  the  contract  or  be  on  a  quantum  meruit  must  depend 
upon  whether  the  act  of  the  defendant  in  terminating  the  con- 
tract works  a  loss  or  not  to  the  plaintiff.  If  it  works  no  loss, 
but  is  in  fact  a  benefit,  as  in  Doolittle  v.  McCullough,"  there  are 
no  considerations  of  justice  requiring  that  he  be  compensated 
in  a  greater  sum  for  what  he  did  than  is  stipulated  in  the  con- 
tract. The  real  test  in  all  cases  of  the  plaintiff's  right  to  recover 
as  upon  a  qucmtum  meruit  for  part  performance  of  a  contract 
wrongfully  terminated  by  the  defendant  depends  upon  the  con- 
sideration whether  the  defendant  is  thereby  enriched  at  the  loss 
and  expense  of  the  plaintiff ;  if  so,  then  the  law  adds  a  legal  to 
the  moral  obligation,  and  enforces  it.  And  while  the  action  is 
not  on  the  contract  itself,  yet  it  is  so  far  kept  in  view  as  to 
preclude  a  recovery  by  the  plaintiff  where  he  would  necessarily 
have  lost  more  by  performing  the  contract  for  the  consideration 
agreed  upon  than  he  did  by  being  prevented  from  doing  so.  It 
is  optional  with  the  plaintiff  to  sue  upon  the  contract  or  waive 
it  and  sue  for  the  reasonable  value  of  his  work."  '  In  a  suit  on 
the  contract  the  recovery  will  be  proportioned  according  to  the 
extent  of  its  performance,  the  stipulated  price  being  the  basis.'* 
In  cases  where,  in  the  progress  of  particular  work,  periodical 
measurements  or  inspections  are  provided  for  and  made  for 
the  purpose  of  partial  payments  the  sums  thus  ascertained  to 

84  McDermott   v.    DeMeridor   Co.,      Misc.    210,    favoring    the    contrary 
80  N.  J.   L.   67;    Star   Pub.   Co.  y.      view. 

Knosher,  62  Wash.  215.  38  Wellston  C.  Co.  v.  Franklin  P. 

85  Ware  v.  Cortland  C.  &  C.  Co.,      Co.,  57  Ohio  St.  182. 

192  N.  y.  439,  127  Am.  St.  914,  22  "  ^^  Ohio  St   306. 

SSMcCullough   V.   Baker,   47   Mo. 
L.R.A.(N.S.)     272;    Tradesman    Co.       ^gj.    g^^^p   ^    y„„   Kokeritz,    162 

V.  Superior  Mfg.  Co.,  147  Mich.  702.       App.  Div.   (aST.  Y.)  394. 

See  Mendell  v.  Willyoung,  42  N.  Y.  89  Chamberlia  v.  Scott,  33  Vt.  80. 
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be  payable  are  the  measure  of  the  compensation  to  be  recovered 
for  the  work  so  measured  or  inspected  if  the  employer  after- 
wards breaks  the  contract  by  stopping  the  work  and  they  have 
not  been  made.  The  contractor  in  such  an  event  may  recover 
the  percentage  stipulated  to  be  reserved  until  the  completion  of 
the  undertaking,  and  it  becomes  immediately  payable.  When 
the  contract  is  annulled  or  repudiated  by  the  employer  and  the 
contractor  is  prevented  from  going  on  to  a  completion  of  the 
work  the  amount  so  reserved  becomes  part  of  the  arrears  of  the 
periodical  payments  to  which  he  is  as  much  entitled  as  if  he  had 
been  permitted  to  finish  the  entire  contract.  It  is  released  from 
the  conditions  under  which  it  was  retained  by  the  employer's 
act,  and  the  contractor  is  entitled  to  include  it  as  an  amount  ex- 
pressly admitted  to  be  due.  He  also  is  concluded  by  these  settle- 
ments by  reason  of  their  being  closed  as  distinct  and  separate 
portions  of  the  contract  and  he  cannot  open  them  again  to 
prove  and  recover  the  actual  value  of  the  work.*"  But  so  far  as 
other  work  has  been  performed,  which  remains  unadjusted  be- 
tween the  parties,  the  contractor  is  at  large  upon  his  qvardum 
meruit  and  may  prove  its  actual  value.  Here  the  rates  of  com- 
pensation stipulated  by  the  contract  are  no  longer  binding  upon 
the  parties.  They  constitute  but  an  element  in  the  proof  proper 
to  go  to  the  jury  as  "prima  facie  evidence  of  value,  leaving  it 
still  open  to  the  parties  to  show  that  the  average  standard  of 
prices  agreed  on  ought  to  be  more  or  less  according  to  the  dif- 
ficulties and  value  of  this  particular  portion  of  the  work  in 
comparison  with  other  portions.*^  If  the  expense  of  doing  the 
work  for  which  a  recovery  is  sought  was  increased  by  the  wrong- 
ful act  of  the  employer  the  recovery  should  allow  therefor.*^ 

40  Chicago  v.  Sexton,  115  111.  230;  630;  Cook  County  v.  Sexton,  IG  111. 

Dobbins  V.  Higgins,  78  111.  440.    See  App.    93;    Vicksburg   W.    S.    Co.   v. 

Bailey  v.  Fredonia  G.  Co.,  82  Kan.  Gorman,  70  Miss.  360,  380 ;  Kelly  v. 

746;    Florida    Northern    E.    Co.    v.  United  States,  31  Ct.  of  Cls.  361; 

Southern  S.  Co.,  112  Ga.  1.  Collins   v.   Same,   34   id.   294,    327; 

*1  Eodemer  v.  Hazlehurst,  9  Gill  King  v.  Des  Moines,  99  Iowa  432. 

288;   Sugo  v.  Green,  6  Phillip.  Isl.  The  increased  cost  of  performing 

744;  Yegaua  v.  Green,  id.  750.     See  the  contract  because   of  the  delay, 

Mott  V.  Penoyar,  153  ilich.  273.  not  the  reasonable  value  of  the  con- 

42  Saldal   V.    Jacobsen,    154   Iowa  tractor's  services  during  that  time, 
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The  damages  caused  by  delay  in  beginning  or  continuing  work 
may  consist  of  the  rental  value  of  the  machinery  and  appliances 
provided  for  prosecuting  the  work,**  the  increased  cost  of  doing 
so,**  and  other  items.*'  Where  the  employer  has  acted  in  good 
faith  the  loss  arising  from  preparations  to  perform  the  contract 
should  be  apportioned  in  the  ratio  that  the  work  done  when  the 
delay  occurred  bears  to  the  amount  stipulated  to  be  done.*" 
Stopping  the  work  by  an  injunction  *''  or  permitting  it  to  be 


measures  the  recovery.  Hickok  v. 
Adams,   18  S.  D.  14. 

*3  Sanitary  Dist.  v.  McMahon,  110 
111.  App.  510;  Williamson  v.  Powell 
(Tex.  Civ.  App.),  140  S.  W.  539. 

**  Stubbings  y.  Columbian  Exp. 
Co.,  110  111.  App.  210;  Hickok  v. 
Adams,  18  S.  D.  14. 

*B  In  Langford  v.  United  States, 
95  Fed.  933,  the  contractor  was 
obliged  to  suspend  work  and  dis- 
charge his  men  because  of  the  delay 
of  the  employer  in  furnishing  mate- 
rial. He  was  entitled  to  recover  be- 
cause of  the  increased  price  paid 
laborers,  their  expenses  in  travel, 
for  material  lost  by  the  delay,  for 
his  own  extra  traveling  expenses, 
for  expenditures  made  to  preserve 
the  plant  from  damage  by  the  ele- 
ments, and  for  interest  on  delayed 
payments. 

The  wages  of  idle  men  may  be 
recovered.  Williamson  v.  Powell, 
supra.  Loss  of  time  is  an  element 
of  the  damages.  Kinzer  C.  Co.  v. 
State  (N.  Y.  Misc.),  125  N".  Y. 
Supp.  46.  Contra,  Hickok  v. 
Adams,  supra. 

The  right  to  recover  the  value  of 
the  plaintiff's  services  and  the  value 
of  the  use  of  his  plant  was  denied, 
notwithstanding  the  case  of  Kelly 
v.  United  States,  31  Ct.  of  Cls.  361, 
in  which  it  was  ruled  that  where  a 
contractor  lost  his  time  in  waiting 
for  the  defendant  to  procure  and 
prepare   a   site   for   a  building,  fee 


might  recover  the  reasonable  value 
of  his  services.  The  court  said:  "I 
am  unable  to  agree  in  this  view  of 
the  law.  There  can  be  no  recovery 
for  time  or  for  services  except  in 
cases  where  services  are  performed. 
In  this  case  there  was  testimony 
tending  to  show  that  the  value  of 
the  plaintiff's  services  as  a  superin- 
tendent in  the  construction  of  build- 
ings and  in  the  carrying  on  of  other 
work  was  $20  per  day,  but  the  testii 
mony  does  not  show  that  this  was 
the  plaintiff's  business.  The  plain- 
tiff's business  is  that  of  a  contractor, 
and  he  testified  that  by  the  delay  in 
question  he  was  prevented  from 
bidding  upon  and  obtaining  other 
contracts,  whereby  he  might  have 
made  large  profits.  Now,  it  is  obvi- 
ous that  the  loss  of  such  profits  is 
too  remote  and  uncertain  to  be  made 
the  basis  for  recovery.  It  cannot  be 
known  that  the  plaintiff  would  liave 
secured  other  contracts,  nor  that  he 
would  have  made  a  profit  on  such 
contracts  had  he  secured  them.  But 
this  strictness  as  to  recovery  for  loss 
of  time  is  not  everywhere  recog- 
nized, and  is  in  disregard  pf  the 
fundamental  idea  of  compensation 
for  the  loss  sustained,  assuming  that 
the  value  of  the  time  lost  can  be 
proven  with  the  required  certainty." 
Graves  v.  Glass,  86  Iowa  261. 

46  Harris  v.  Faris-K.  C.  Co.,  13 
Idaho  211. 

«  Tutwiler  v.  Burns,  160  Ala.  386. 
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so  stopped  at  tlie  suit  of  a  third  person,**  as  well  as  by  omis- 
sioH.  to  perforin  some  precedent  or  concurrent  condition  is  such 
a  prevention  by  the  employer  as  gives  a  right  to  damages  for  loss 
of  the  profits  on  that  part  of  the  contract  which  the  contractor 
is  thus  prevented  from  executing.*®  But  in  the  absence  of 
any  interference  by  the  employer  with  the  contractor,  any  re- 
fusal to  be  bound  by  the  contract,  consent  to  the  abandonment 
of  it,  or  such  like  conduct,  the  mere  failure  to  pay  an  instalment 
due,  though  a  breach  of  the  contract  giving  the  right  to  sue 
therefor  and  recover  the  sum  due,^"  is  not  such  a  breach  as  au- 
thorizes the  abandonment  of  the  work  and  the  bringing  of  a  suit 
to  recover  the  profits  which  would  have  been  earned  had  the 
contract  been  fully  performed.  To  justify  such  recovery  the 
contractor  must  show  a  willingness  to  complete  the  contract 
and  a  refusal  of  the  employer  to  be  further  bound  by  it,  or 
his  abandonment  of  it^'    The  element  of  design  or  willfuUness 


*8Doolittle  V.  Nash,  48  Vt.  441; 
Whitfield  V.  Zellnar,  24  Miss.  664. 

49  Grand  Rapids,  etc.  K.  Co.  v. 
Van  Dusen,  29  Mich.  431;  Thorp  v. 
Ross,  4  Keyes  S46;  Kugler  v.  Wise- 
man, 20  Ohio  361;  Allamon  v. 
Mayor,  43  Barb.  33 ;  Christian  Coun- 
ty V.  Overholt,  18  111.  223 ;  Palm  v. 
Ohio  &  M.  R.  Co.,  18  111.  217 ;  Good- 
rich V.  Hubbard,  51  Mich.  62;  At- 
kinson V.  Morse,  63  Mich.  276;  Mc- 
Maater  v.  State,  108  N.  Y.  542; 
Danolds  v.  State,  89  N.  Y.  36,  42 
Am.  Rep.  277 ;  Sullivan  v.  McMillan, 
27  Fla.  543;  Tennessee  &  C.  R.  Co. 
V.  Danforth,  112  Ala.  80 ;  San  Fran- 
cisco B.  Co.  V.  Dunbarton  L.  &  I. 
Co.,  119  Cal.  272;  Suter  v.  Sacra,  21 
Ky.  L.  RejL  758;  Rayburn  v.  Com- 
stoek,  80  Mich.  448;  Oorbett  v.  An 
derson,  85  Wis.  218;  Thompson  v 
Brown,  106  Iowa  367 ;  Woodruff  Co 
V.  Exchange  R.  Co.,  21  Cal.  App 
607;  Michigan  Y.  &  P.  Co.  v.  Bnsch 
143  Fed.  929,  75  C.  C.  A.  109;  Al 
toona  E.,  E.  &  S.  Co.  v.  Kittaniiing 
etc.   R.   Co.,   126   Fed.   559;    Singer 


Mfg.  Co.  V.  Reeves  L.  Co.,  95  Ark. 
363;  Beekman  L.  Co.  v.  Kittrell,  80 
Ark.  228;  El  Paso,  etc.  R.  Co.  v. 
Eichel  (Tex.  Civ.  App.),  130  S.  W. 
922;  Olson  v.  Viroqua,  121  Wis. 
571.  Compare  Harris  v.  Faris-K.  C. 
Co.,  13  Idaho  211.  See  Markowitz 
V.  Green  wall  T.  C.  Co.  (Tex.  Civ. 
App.),  75  S.  W..74. 

60  Bailey  v. ,  Fredonia  G.  Co.,  82 
Kan.  746;  Poland  v.  Thomaston  F. 
&  0.  B.  Co.,  100  Me.  133;  Canal  Co. 
V.  Gordon,  6  Wall.  561,  18  L.  ed. 
894;  Pigeon  v.  United  States,  27  Ct. 
of  Cls.  167,  and  cases  cited  in  next 
note. 

Bi  Seretto  v.  Rockland,  etc.  R.  Co., 
101  Me.  140;  Wharton  v.  Winch, 
140  N.  Y.  287-;  Keeler  v.  Clifford, 
165  111.  544;  Keck  v.  Pfeil,  173  111. 
App.  319;  Cox  v.  McLaughlin,  54 
Cal.  605;  Bethel  v.  Salem  I.  Co., 
93  Va.  354,  57  Am.  St.  808,  33 
L.R.A.  602;  Beatty  v.  Howe  L.  Co., 
77  Minn.  272;  Jones  v.  New  York, 
57  App.  Div.  (N.  Y.)  403.  Contra, 
s.  c,  47  App.  Div.    (N.  Y.)    39. 
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must,  according  to  some  cases,  enter  into  the  employer's  act  in 
stopping  performance  in  order  that  he  become  liable  for  the 
profits  the  contractor  would  haye  made.** 

The  profits  which  are  permitted  to  be  recovered  are  those 
which  are  the  direct  and  immediate  fruits  of  the  contract.*' 


An  abandonment  occurs  in  the 
case  of  a  school  district  on  a  vote 
being  taken  to  discontinue  the  work ; 
the  contractor  may  then  cease  work 
on  the  contract  without  notice  or 
request  and  recover  the  profits  he 
would  have  made  in  an  action  of 
assumpsit.  Chalstran  v.  Board  of 
Education,  244  111.  470. 

Where  by  contract  payments  are 
made  dependent  on  a  certificate  of 
the  architect  as  a  prerequisite,  a 
refusal  of  such  certificate  is  not  a 
breach  justifying  plaintiff  in  stop- 
ping work,  though  the  architect  is 
influenced  in  part  by  reasons  for 
denying  the  certificate  which  are  not 
provided  for  in  the  contract.  Borup 
T.  Von  Kokeritz,  162  App.  Div.  (N. 
Y.)   394. 

B2  Harris  t.  Faris-K.  C.  Co.,  ««- 
pro.  This  is  quoted  from  Lake 
Shore,  etc.  E.  Co.  v.  Richards,  40  III. 
App.  560 :  "We  have  no  doubt  that 
the  conduct  which  will  justify  a 
party  in  abandoning  the  contract 
and  entitle  him  to  recover,  not  only 
for  the  work  he  has  done  but  for 
the  profits  he  can  prove  he  would 
have  made  had  the  contract  gone 
on,  must  be  such  as  in  effect  pre- 
vents the  performance  of  the  con- 
tract; the  acts  for  which  the  aban- 
donment is  made  must  be  such  as 
to  indicate  an  intention  not  to  ful- 
fill and  such  as  afi'ect  the  very  sub- 
stance of  the  contract;  moreover, 
we  think  it  should  appear  that  such 
acts  are  deliberately  done  and  are 
not  the  result  of  something  inad- 
vertently overlooked." 


fiS  Wetter  v.  Kleinert,  139  App. 
Div.  (N.  Y.)  220;  Brodie  v.  Frost, 
123  App.  Div.  (N.  Y.)  749;  O'Reilly 
V.  Mahoney,  123  App.  Div.  (N.  Y.) 
275.  See  Pipolo  v.  Fred  T.  Ley 
&  Co.,  216  Mass.  246,  where 
plaintiff,  who  kept  a  store,  con- 
tracted with  defendants  to  procure 
laborers  of  her  nationality  to  work 
on  defendant's  construction,  and  as 
part  of  the  consideration,  defendant 
agreed  that  plaintiff  should  exclu- 
sively supply  such  laborers  with 
groceries,  etc.,  defendant  providing 
huts  and  cots,  which  agreement  de- 
fendants breached  by  discharging 
the  men  procured.  Plaintiff  was  al- 
lowed to  recover  not  only  present 
damages,  but  damages  for  loss  of 
future  profits,  the  measure  of  such 
profits  being  shown  by  substantial 
evidence,  and  being  not  speculative. 

One  who  contracts  to  give  plain- 
tiff, a  storekeeper,  all  his  "furnish- 
ing trade,"  or  the  right  to  furnish 
goods  needed  for  maintaining  his 
tenants  and  employees,  is  liable  for 
the  amount  of  profits  which  plaintiff 
would  have  received  if  defendant 
had  performed,  and  if  such  profits 
can  be  ascertained  with  reasonable 
certainty  by  calculation,  notwith- 
standing the  fact  that  such  calcula- 
tions would  necessarily  have  been 
intricate.  Wilkes  v.  Stacy,  113  Ark. 
556, 

There  cannot  be  a  recovery  of  the 
loss  of  profits  of  collateral  contracts 
or  enterprises.  O'Connor  v.  Smith, 
84  Tex.  232;  Langford  v.  United 
States,  95  Fed.  933;  Hirsh  v.  Press 
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These  are  part  and  parcel  of  it — entering  into  and  constitut- 
ing a  portion  of  its  very  elements,  something  stipulated  for,  the 
right  to  the  enjoyment  of  which  is  just  as  clear  and  plain  as  to 
the  fulfillment  of  any  other  stipulation.  They  are  presumed 
to  have  heen  taken  into  consideration  and  deliberated  upon  be- 
fore the  contract  was  made  and  formed,  perhaps,  the  only  in- 
ducement to  it."  In  an  action  upon  the  contract  against  the 
employer  for  preventing  complete  performance  the  contractor 
is  entitled  to  recover  the  contract  price  for  the  work  done  and, 
in  the  absence  of  other  damages,**  the  difference  between  that 
price  and  what  it  would  cost  to  perform  the  contract  as  to  the  resi- 
due.*®   This  rule  contemplates  a  detailed  inquiry  into  the  actual 


Pub.  Co.,  141  App.  Div.  (N.  Y.) 
357 ;  Le  Herisse  v.  Meehan,  144 
App.  Div.   (N.  Y.)   581. 

A  contractor  may  not  show  the 
profits  made  or  which  might  have 
been  made  on  subcontracts  entered 
into  by  him.  Brodie  v.  Fost,  123 
App.  Div.  (N.  Y.)  749;  Wetter  v. 
Kleinert,  139  App.  Div.  (N.  Y.) 
220. 

64  Wilkes  V.  Stacy,  113  Ark.  556; 
Southwestern,  etc  Co.  v.  Memphis 
Tel.  Co.,  Ill  Ark.  474;  Fredonia  G. 
Co.  V.  Bailey,  77  Kan.  296;  Des  Alle- 
mands  L.  Co.  v.  Morgan  City  T.  Co., 
117  La.  1;  May  v.  Breunig  (Misc.), 
120  N  Y.  Supp.  98;  Singer  Mfg. 
Co.  V.  Christian,  211  Pa.  534;  Lowe 
v.  Robb  E.  Co.,  37  Nova  Scotia  326; 
Masterton  v.  Mayor,  7  Hill  61; 
Lawrence  v.  Wardwell,  6  Barb.  423; 
Thompson  v.  Jackson,  14  B.  Mon. 
114;  Smith  v.  O'Donnell,  8  Lea  468; 
United  States  v.  Behan,  110  U.  S. 
338,  28  L.  ed.  168;  O'Connor  v. 
Smith,  supra. 

A  lessee  who  fails  to  execute  a 
license  agreement  in  accordance 
with  proposals  to  lease  a  machine 
for  a  stated  sum  and  specified  royal- 
ties, with  the  privilege  of  terminat- 
ing their  payment  upon  the  return 


of  the  machine,  by  refusing  to  allow 
the  machine  to  be  installed  may  be 
liable  for  the  breach  of  contract  to 
execute  such  agreement  for  the  sura 
specified  to  be  paid  for  installing  it, 
plus  the  royalty  due,  or  may  be 
liable  as  if  the  agreement  was 
executed  for  such  sum,  plus  the 
whole  of  the  royalties  specified  to 
be  paid  as  they  become  due.  Warth 
V.  Liebovitz,  179  N.  Y.  200. 

66  Seretto  v.  Kockland,  etc.  R.  Co., 
101  Me.  140. 

An  action  for  money  paid  will  lie 
upon  a  special  contract  by  which  the 
plaintiffs,  at  the  request  of  the  de- 
fendants, detained  their  laborers 
and  paid  them  wages  while  waiting 
for  material  which  the  defendants 
were  to  furnish.  Chesapeake  &  0. 
C.  Co.  V.  Knapp,  9  Pet.  541,  9  L. 
ed.  222. 

66  Langstaff-Orm  Mfg.  Co.  v.  Wil- 
ford,  160  Ky.  733;  Borup  v.  Von 
Kokeritz,  162  App.  Div.  (N.  Y.)  394; 
Michigan  Y.  &  P.  Co.  v.  Busch,  143 
Fed.  929,  75  C.  C.  A.  109;  Norton 
v.  Shields,  132  Fed.  873;  Smith  v. 
Davis,  150  Ala.  106;  Ingham  L.  Co. 
V.  Ingersoll,  93  Ark.  447;  McCon- 
nell  V.  Corona  City  W.  Co.,  149  Cal 
60,  8  L.E.A.(N.S.)   1171;  McMillan 
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necessary  cost  of  completing  the  work  covered  by  the  agreenient, 
taking  also  into  account  a  suitable  allowance  for  time  sayed  and 


V.  Quincey,  137  Ga.  63;  Minung  v. 
Betts,  9  Ga.  App.  718;  Campbell 
V.  Mion,  6  Ga.  App.  134;  Hayes  v. 
Wagner,  220  111.  256;  McGuire  v. 
Winston,  157  111.  App.  222 ;  Barnette 
S.  Co.  V.  Ft.  Harrison  L.  Co.,  126  La. 
75;  Duque  v.  Levy,  120  La.  369; 
Soley  V.  Jones,  208  Mass.  561;  Gaf- 
fey  V.  United  S.  Mach.  Co.,  202 
Mass.  48 ;  Walker  v.  Lundstrom,  132 
Mo.  App.  367;  Doolittle  v.  Callen- 
der,  88  Neb.  747;  Meyer  D.  Co.,  v. 
McKinney,  137  App.  Div.  (N.  Y.) 
541;  Ashton  v.  Mangolies,  72  N.  Y. 
Misc.  70;  Sullivan  v.  Moffatt,  70 
N.  J.  L.  4;  Patten  v.  Lynett,  133 
App.  Div.  (N.  Y.)  746;  Simon  v. 
Levinson  (Misc.),  126  N.  Y.  Supp. 
659;  Thacke  v.  Hernsheim  (Misc.), 
115  N.  Y.  Supp.  216;  Napier  v. 
Spielmann,  127  App.  Div.  (N.  Y.) 
711;  Goldstein  v.  Godfrey,  61  N.  Y. 
Misc.  64;  Thayer  v.  Hamlin,  59 
N.  Y.  Misc.  171;  Wieser  v.  Times 
E.  &  C.  Co.  (Misc.),  110  N.  Y.  Supp. 
963;  Stump'f  v.  Merz,  50  N.  Y. 
Misc.     543;     Eosenbloom    v.    Maas 

(Misc.),  97  N.  Y.  Supp.  211; 
Railway  Adv.  Co.  v.  Standard 
Rock  C.  Co.,  83  App.  Div.  (N.  Y.) 
191;  Leffler  v.  Witten,  8  Ohio  C.  0. 

(N.S.)  192;  Toledo  v.  Libbie,  8 
Ohio  Dec.  589,  51  Ohio  562 ;  Shallen- 
berger  v.  Standard  S.  Mfg.  Co.,  223 
Pa.  220;  Pittsburg  S.  Foundry  v. 
Pittsburg  S.  Co.,  223  Pa.  430;  Cope 
V.  Bangor  &  P.  T.  Co.,  39  Pa.  Super. 
Ct.  134;  Dock  V.  Pratt,  30  id.  598; 
Carrico  v.  Stevenson  (Tex.  Civ. 
App.),  135  S.  W.  260;  General  L.  & 
P.  Co.  V.  Washington  R.  Co.,  55 
Wash.  461;  Anderson  v.  Hilker,  38 
Wash.  682;  Chase  v.  Smith,  35  Wash. 
631 ;  Smith  v.  Atlas-P.  C.  Co.,  66  W. 
Va.  599j  Barrett  v.  Raleigh  C.  &  C. 


Co.,  55  W.  Va.  395;  Spafford  v.  Mc- 
Nally,  130  Wis.  537;  First  Nat. 
Bank  B.  Co.  v.  Vandenberg,  29 
Okla.  583;  Long  Island  C.  &  S.  Co. 
V.  New  York,  204  N.  Y.  73 ;  Fraenkel 
v.  Friedmann,  199  N.  Y.  351 ;  Ander- 
son V.  Brammer,  4  Ala.  App.  596; 
Owensboro  S.  &  T.  Co.  v.  Moore,  154 
Ky.  431;  Stearns  L.  Co.  v.  Inman, 
154  Ky.  251;  Harness  v.  Kentucky 
F.  S.  Co.,  149  Ky.  65,  quoting  the 
text;  Hart  v.  Tremont  L.  Co.,  131 
La.  847;  Pacific  B.  Co.  v.  Oregon 
Hassam  P.  Co.,  67  Ore.  576 ;  Boville 
V.  Dalton  P.  Mills,  86  Vt.  305; 
Gould  V.  McCormick,  75  Wash.  61, 
47  L.R.A.(N.S.)  765;  Bogart  v. 
Pitchless  L.  Co.,  72  Wash.  417; 
Star-Chronicle  Pub.  Co.  v.  United 
Press  Ass'ns,  122  C.  C.  A.  489,  204 
Fed.  217;  Raven  Red  Ash  C.  Co. 
V.  Herron,  114  Va.  103;  Danforth 
v.  Tennessee  &  C.  R.  Co.,  93  Ala. 
614;  Hoyle  Stellwagen,  28  Ind.  App. 
681,  684,  quoting  the  text;  Phila- 
delphia, etc.  R.  Co.  V.  Howard,  13 
How.  307,  14  L.  ed.  157;  Heine  v. 
Meyer,  61  N.  Y.  171;  Jones  v.  Judd, 
4  id.  412;  Preble  v.  Bottom,  27  Vt. 
249 ;  Masterton  v.  Mayor,  7  Hill  61 ; 
New  York  &  H.  R.  R.  Co.  v.  Story, 
6  Barb.  419,  6  N.  Y.  85;  Clark  v. 
Mayor,  4  id.  338,  53  Am.  Dec.  379; 
Cunningham  v.  Dorsey,  6  Cal.  19; 
Burrell  v.  New  York  &  S.  S.  Co.,  14 
Mich.  34 ;  George  .  v.  Cahawba,  etc. 
R.  Co.,  8  Ala.  234;  Morrison  v. 
Galloway,  2  Harr.  &  J.  461;  Fried- 
lander  V.  Pugh,  43  Miss.  Ill,  5  Am. 
Rep.  478;  CoUyer  v.  Moulton,  9  R. 
I.  90;  United  States  v.  Speed,  8 
Wall.  77,  19  L.  ed.  44-9;  Allen  v. 
Thrall,  36  Vt.  711;  Derby  v.  John- 
son, 21  Vt.  17;  Thorp  v.  Ross,  4 
Keyes  546;  Hale  v.  Trout,  35  Cal. 
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material  unused,  based  upon  the  market  value  thereof.    Usually 
the  full  contract  price  may  be  recovered  where  it  cannot  be  shown 


229;  Morrison  v.  Lovejoy,  6  Minn. 
319;  Durkee  v.  Mott,  8  Barb.  423; 
Cincinnati,  etc.  R.  Co.  v.  Lutes,  112 
Ind.  276;  Ray  burn  v.  Comstock,  80 
Mich.  448;  Woodworth  v.  McLean, 
97  Mo.  325;  Hinckley  v.  Pittsburgh 
S.  Co.,  121  U.  S.  264,  30  L.  ed.  967 ; 
Glaspie  v.  Glassow,  28  Minn.  158; 
Pevey  v.  Schulenberg  &  B.  L.  Co., 
33  Minn.  45;  Crescent  Mfg.  Co.  v. 
Nelson  Mfg.  Co.,  100  Mo.  325;  Nil- 
son  V.  Morse,  52  Wis.  240;  Nash  v. 
Hoxie,  59  Wis.  384;  Cameron  v. 
White,  74  Wis.  425,  5  L.R.A.  493; 
Boyd  V.  Meighan,  48  N.  J.  L.  404; 
Smith  V.  O'Donnell,  8  Lea  468 ;  Por- 
ter V.  Burkett,  65  Tex.  383;  Hambly 
V.  Delaware,  etc.  R.  Co.,  21  Fed. 
541;  Gibney  v.  Turner,  52  Ark.  117 
(the  cost  of  the  work  is  measured 
by  the  market  value  of  the  mate- 
rials on  hand  for  use,  the  amount 
that  would  have  been  paid  for  other 
material  and  labor,  and  what  the 
contractor  might  have  gained  by 
saving  his  time  in  not  completing 
the  contract)  ;  Watson  v.  Gray's 
Harbor  B.  Co.,  3  Wash.  283,  quoting 
the  text;  Bonifay  v.  Hassell,  100 
Ala.  269;  Tennessee  &  C.  R.  Co.  v. 
Danforth,  112  Ala.  80;  Cederberg 
V.  Robinson,  100  Cal.  93;  Riehter  v. 
Meyers,  5  Ind.  Apji.  33;  Blood  v. 
Herring,  22  Ky.  L.  Rep.  1725;  Bal- 
timore &  0.  R.  Co.  V.  Stewart,  79 
Md.  487 ;  Bush  v.  Baltimore  &  C.  C. 
Co.,  88  Md.  665;  Lee  v.  Briggs,  99 
Mich.  487;  Greenwood  v.  Davis,  106 
Mich.  230;  Fell  v.  Newberry,  106 
Mich.  542 ;  Barrett  v.  Grand  Rapids 
V.  Works,  110  Mich.  6;  Silberstein 
V.  Duluth  News-Tribune  Co.,  68 
Minn.  430 ;  Hammond  v.  Beeson,  112 
Mo.  190;  Chapman  v.  Kansas  City, 
etc.  R.  Co.,  146  Mo.  481;  Gabriel 
v.  Atkinsville  P.  B.  Co.,  57  Mo.  App. 
Suth.  Dam.  Vol.  III.— 16. 


520,  528,  quoting  the  text;  Brandt 
V.  Schuchmann,  60  id.  70;  Kreamer 
v.  Irwin,  46  Neb.  827;  Jewett 
V.  Wilmot,  51  Neb.  700;  Hutt  v. 
Hickey,  67  N.  H,  411;  Kehoe  v. 
Rutherford,  56  N.  J.  L.  23;  Ryan  v. 
Remmey,  57  N.  J.  L.  474;  Benner 
V.  Phoenix  T.  &  T.  Co.,  80  Hun  412; 
Miller  v.  Hahn,  23  App.  Div.  (N.  Y.) 
48 ;  Gallagher  v.  Hirsh,  45  App.  Div. 
(N.  Y.)  467;  Toledo  v.  Libbie,  19 
Ohio  C.  C.  704;  Feaster  v.  Richland 
C.  Mills,  51  S.  C.  143;  O'Connor  v. 
Smith,  84  Tex.  232 ;  Joske  v.  Pleas- 
ants, 15  Tex.  Civ.  App.  433 ;  Kendall 
B.  N.  Co.  V.  Commissioners,  79  Va. 
563 ;  Ramsey  v.  Holmes  E.  P.  Co.,  85 
Wis.  174;  Corbett  v.  Anderson,  85 
Wis.  218;  Allen  v.  Murray,  87  Wis. 
41;  Tufts  V.  Weinfeld,  88  Wis.  647; 
Walsh  V.  Myers,  92  Wis.  397;  Con- 
way V.  Jlitchell,  97  Wis.  290;  Ferris 
V.  United  States,  27  Ot.  of  Cls.  542 ; 
Stout  V.  Same,  27  id.  385;  Chicago 
&  S.  R.  Co.  V.  Yawger,  24  Ind.  App. 
460;  Railway  Co.  v.  Beard,  56  Ark. 
309,  60  Ark.  151 ;  Hawley  v.  Corey, 
9  Utah  175,  citing  the  text;  Speirs 
V.  Union  Drop  F.  Co.,  180  Mass.  87 ; 
Baker  v.  State,  77  App.  Div.  (N.  Y.) 
528;  Wilson  v.  Borden,  68  N.  J.  L. 
627. 

In  an  action  against  a  railroad 
company  to  recover  damages  on  ac- 
count of  their  preventing  the  per- 
formance by  the  plaintiff  of  a  con- 
tract for  the  construction  of  their 
roadway,  the  difference  between  the 
amount  of  the  principal  contract 
and  of  the  subcontract  entered  into 
by  the  plaintiff  with  other  persons 
for  the  performance  of  the  same 
work  does  not  constitute  the  meas- 
ure of  damages.  Story  v.  New  York 
&  H.  R.  R.  Co.,  6  N.  Y.  85;  Master- 
ton  v.  Mayor,  7  Hill  61. 
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to  a  certainty  that  the  damages  caused  by  the  breach  are  less. 
The  same  rule,  it  is  held,  applies  where  work  has  not  been  begun 


The  contract  price  may  be  recov- 
ered if  there  is  no  certain  mode  of 
ascertaining  the  damages  to  be  less. 
Baldwin    v.    Bennett,    4    Cal.    392 
Danley  v.   Williams,   16   Wis.   581 
Sprague    v.    Morgan,    7    Ala.    952 
Manuel   v.    Campbell,    3   Ark.   324 
Ashcraft  v.  Allen,  4  Ired.  98;.  Heyn 
V.  Philips,  37  Cal.  529;  Lake  Shore, 
etc.  R.  Co.  V.  Richards,  126  111.  448. 
See  Thorp  v.  Ross,  4  Keyes  546. 

A  publisher  who  has  broken  his 
contract  for  the  sale  of  advertising 
space  in  his  periodical  must  answer 
for  the  price  usually  received  there- 
for by  the  plaintiff  less  the  sum 
the  defendant  was  to  receive  from 
the  plaintiff.  Gardner  v.  Roycroft- 
ers,  134  App.  Div.   (N.  Y.)  45. 

On  the  breach  of  a  contract  to 
give  all  the  ferrying  required  by  a 
railroad  company  at  a  certain  point 
if  the  party  bound  to  perform  has 
kept  his  contract  to  keep  sufficient 
boats  and  appliances  to  do  the  work 
the  profits  on  all  the  business  di- 
verted from  the  ferry  company  con- 
stitute the  measure  of  damages. 
Wiggins  V.  Co.  v.  Chicago  &  A.  R. 
Co.,  73  Mo.  389,  39  Am.  Rep.  519. 

If  delivery  is  made  of  an  article 
manufactured  to  order  and  after- 
wards the  contractor  is  prevented 
from  performing  he  can  recover  the 
full  value  of  his  labor  and  mate- 
rials, although  the  employer  did  not 
use  all  the  latter.  Ellithorpe  Air- 
brake Co.  V,  Sire,  41  Fed.  662. 

If  the  article  has  been  manufac- 
tured and  remains  at  the  factory  be- 
cause the  contractee  will  not  receive 
it  the  damages,  in  the  absence  of 
proof  of  loss  of  profits,  are  the  cost 
of  storage  and  insurance.    Id. 

Where  the  plaintiff  agreed  to  fur- 
nish   and     set    up     a    second-hand 


motor,  to  be  as  good  as  new,  for  a 
stipulated  price  and  bought  a  motor 
in  an  outside  market,  changed  and 
refitted  it  to  make  it  meet  the  con- 
tract, and  had  it  ready  to  set  up 
when  the  contract  was  repudiated, 
it  was  proper  to  receive  evidence  of 
the  sum  paid  for  the  motor  and  the 
materials  and  labor  necessary  to 
refit  and  set  it  up  as  a  basis  for 
ascertaining  the  profits  that  would 
have  been  made.  If  the  plaintiff 
made  a  profit  on  the  motor  by  doing 
these  things  because  it  had  thereby 
obtained  a  market  value,  including 
a  profit  on  the  expenditures  made, 
the  defendant  should  have  shown 
the  fact  in  mitigation  of  damages. 
Silberstein  v.  Duluth  News-Tribune 
Co.,  68  Minn.  430. 

Speirs  v.  Union  Drop  F.  Co.,  180 
Mass.  87,  was  an  action  for  the 
breach  of  an  agreement  to  keep  the 
plaintiff  and  his  shop  employed  for 
a  year  in  producing  forgings  for 
bicycles  from  materials  to  be  fur- 
nished by  the  defendant.  The  con- 
tract provided  that  the  prices  to  be 
paid  for  the  manufacture  of  the 
forgings  should  be  determined  from 
time  to  time  by  the  mutual  agree- 
ment of  the  parties;  but  they  had 
agreed  upon  the  prices  to  be  paid 
for  certain  kinds  of  the  forgings 
which  were  the  principal  parts  of  a 
bicycle,  and  there  was  evidence  that 
the  making  of  these  forgings  was 
expected  to  be  the  principal  work 
done.  Expert  testimony  was  to  the 
effect  that  on  the  facts  shown  it 
was  possible  to  estimate  what  would 
have  been  the  profits  of  the  work, 
and  the  plaintiff  testified  to  what 
the  profits  would  have  been.  Under 
these  facts  it  was  proper  to  add  to 
the  allowance  for  profits  the  cost  of 
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except  that  loss  of  time  is  not  an  element  of  damage."  The 
recovery  of  such  profits  as  were  reasonably  certain  to  have  been 
realized  is  not  improper  because  the  plans  for  the  work  were 
subject  to  alteration  at  the  will  of  the  employer,  which,  if 
made,  might  essentially  change  the  expense  of  performing  the 
contract,  if  there  is  no  evidence  to  show  that  such  alteration  was 
very  liable  to  be  made.^'    If  work  is  eliminated  from  the  con- 


remaining  idle,  and  it  was  a  fair  in- 
ference that  the  pieces  on  which  the 
prices  were  fixed  by  agreement  were 
to  be  made  In  large  quantities.  In 
answering  the  defendant's  objection 
to  the  recovery  of  profits,  based  on 
the  indefinlteness  of  the  contract  re- 
specting the  character  of  the  forg- 
ings  which  might  be  ordered,  the 
court  said:  "The  general  answer  is 
that  in  estimating  the  worth  of  the 
contract  of  which  the  plaintiff  has 
been  deprived  we  are  to  consider  not 
what  legally  might  have  happened 
had  the  defendant  done  as  It 
agreed;  or,  to  put  it  a  little  differ- 
ently, we  are  to  consider  commer- 
cial, not  legal,  possibilities.  It  is 
absurd  to  imagine  the  defendant  in 
performing  the  contract  employing 
a  lawyer's  acumen  to  find  out  in 
what  way  it  could  deprive  the  plain- 
tiff of  profit  instead  of  employing 
business  intelligence  to  decide  how 
it  could  best  make  profit  for  itself." 
In  Bennett  W.  Co.  v.  Millvale, 
200  Pa.  613,  202  Pa.  616,  a  borough 
which  had  contracted  with  a  water 
company  to  supply  the  borough 
wiUi  water,  after  the  company  had 
laid  its  pipes,  erected  and  main- 
tained waterworks  of  its  own.  It 
was  proper  in  considering  the  in- 
juries sustained  by  the  company  to 
take  account  of  the  water  rents  col- 
lected by  the  borough,  less  the 
amount  it  would  coat  the  water 
company  to  put  such  sum  into  its 
treasury. 


fi'Northen  y.  Tatum,  164  Ala. 
368;  Hardaway-W.  Co.  v.  Bradley, 
163  Ala.  596;  Alabama  S.  &  W.  Co. 
V.  Wrenn,  136  Ala.  475;  Hurley  v. 
Oliver,  91  Ark.  427 ;  Wood  v.  Wack, 
31  Ind.  App.  252;  Le  Herisse  v.  Mee- 
han,  144  App.  Div.  (N.  Y.)  581; 
Kenny  v.  Knickerbocker  B.  &  Y.  Co., 
136  App.  Div.  (N.  Y.)  568;  Leffler 
V  Witten,  28  Ohio  C.  C.  533;  Smith 
V.  Kaufman,  30  Pa.  Super.  Ct.  265; 
Gibson  v.  Wheldon,  82  Vt.  175 ;  Peck 
V.  Kansas  City  M.  R.  &  C.  Co.,' 96 
Mo.  App.  212,  citing  the  text; 
Singleton  v.  Wilson,  85  Tenn.  344; 
Hammond  v.  Beeson,  112  Mo.  190, 
198;  Hawley  v.  Corey,  9  Utah  175, 
183,  quoting  the  text;  Swanson  v. 
Andrus,  83  Minn.  505;  Peck-H.  Co. 
V.  Heifner,  130  Ala.  473. 

There  cannot  be  a  recovery  for 
loss  of  time  while  the  contract  was 
in  effect  and  for  loss  of  profits. 
Lowe  V.  Robb  E.  Co.,  37  Nova 
Scotia  32. 

The  plaintiff  may  prove  the  value 
of  the  use  and  hire  of  the  outfit  se- 
cured to  perform  his  contract  and 
the  profits  he  would  have  made  by 
performance;  the  defendant  is  then 
entitled  to  an  instruction  limiting 
the  recovery  to  one  or  the  other. 
Hardaway-W.  Co.  v.  Bradley,  103 
Ala.  596. 

68  Baltimore  &  0.  R.  Co  v.  Stew- 
art, 79  Md.  487,  500.  See  Harris 
V.  Faris-K.  C.  Co.,  13  Idaho  211. 
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tract  in  pursuance  of  its  provisions  the  profits  the  doing  of  it 
would  have  brought  are  not  to  be  regarded.**  Neither  the  finan- 
cial condition  of  the  contractor,  the  results  attained  by  the 
partial  fulfillment  of  the  broken  contract  nor  the  contingencies 
attendant  upon  its  full  performance  affect  the  liability  of  the 
employer.^'  Nor  will  the  possibility  that  the  profits  would  have 
been-  materially  diminished  by  natural  causes  beyond  the  con- 
tractor's control  affect  the  recovery,  especially  when  suit  is 
brought  after  the  expiration  of  the  period  of  performance,  dur- 
ing which  time  such  conjectured  events  did  not  occur.*^  The 
recovery  of  profits  must  be  limited  to  those  which  would  have 
been  made  under  the  contract;  work  which  might  have  been 
ordered  pursuant  to  it  and  the  price  for  doing  which  is  stip- 
ulated in  it  cannot  be  regarded.®*  The  rule  of  damages  is  not 
affected  because  the  circumstances  in  which  the  contractor  was 
placed  materially  lessened  the  expense  of  performance  to  him.®' 
A  contractor  whose  performance  of  his  contract  has  been  il- 
legally stopped  may  recover  for  work  necessarily  done  or  expense 
reasonably  incurred  in  preparation  for  its  performance,  although 
he  would  not  have  recovered  for  it  if  there  had  been  a  full  per- 
formance.®* If  the  contractor  has  derived  any  benefit  from  such 
work  or  expense  its  value  must  be  deducted  from  the  cost  there- 
of.®*   This  right  of  recovery  is  distinct  from  the  right  to  recover 

69  Kinser  C.  Co.  V.  State,  145  App.  68  Campbell    v.    Howerton     (Tex. 

Div.  (N.  Y.)  41.  Civ.  App.),  87  S.  W.  370. 

60  Barnette  S.  Co.  v.  Ft.  Harrison  64  Tutwiler    v.    Burns,    160    Ala. 

L.  Co.,  126  La.  75.  386;  Kinzer  C.  Co.  v.  State  (Misc.), 

6Hn  City  of  Ironton,  Ohio  V.  Har-  125    N.    Y.    Supp.    46;    Chicago   v. 

rison   Const.   Co.,  212  Fed.   353,   it  Greer,  9  Wall.  726,  19  L.  ed.  769. 

was   held   that   plaintiflf's   right   to  65  Borough  D.  Co.  v.  Harmon,  154 

recover  on  a  contract  for  the  con-  App.   Div.    (N.   Y.)    689;    La  Page 

struotion     of     waterworks,     where  v.   Forbes,   151  App.  Div.    (N.  Y.) 

defendant  had  given  plaintiff  jiisti-  795;  Cederberg  v.  Robison,  100  Cal. 

fiable  ground  for   refusing   to   per-  93;  Kenwood  B.  Co.  v.  Dunderdale, 

form-,  was  not  affected  by  the  fact  50   111.   App.   581 ;    Courier-Journal 

that  abnormally  high  water  or  ex-  Co.  v.  Millen,  20  Ky.  L.  Eep.  1811; 

traordinary  storms  would  have  less-  Heaver   v.    Lanahan,    74    Md.    493; 

ened    profits    if    plaintiff    had    per-  Hammond  v.  Beeson,  112  Mo.  190, 

formed.  199;  Pond  v.  Harris,  113  Mass.  114; 

68  Swanson  v.  Andrus,  83   Minn.  Hutt  v.  Hickey,  67  N.  H.  411 ;  Fer- 

605.  ris  V.  United  States,  28  Ct.  of  Cls. 
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profits ;  wten  these  are  recovered  the  former  is  included.*^  In 
order  to  recover  for  the  loss  of  material  prepared  for  use  in  the 
performance  of  the  contract  it  must  be  shown  that  it  was  worth- 
less for  other  purposes.®''  But  if  the  defendant  desires  the 
benefit  of  any  appropriation  or  conversion  of  his  property  by 
the  plaintiff  to  his  own  use  he  must  plead  it  by  way  of  recoup- 
ment or  counter-claim.®'  The  value  of  the  use  of  the  con- 
tractor's property  by  the  employer  is  an  element  of  the  recovery 


332;  Collins  v.  Same,  31  id.  294, 
327 ;  Worthington  v.  Gwin,  119  Ala. 
44,  43  L.R.A.  382;  O'Connell  v. 
Rosso,  56  Ark.  603,  610;  Graves 
V.  Glass,  86  Iowa  261;  Brent  y. 
Parker,  23  Fla.  200;  Glaspie  T. 
Glassow,  28  Minn.  158;  United 
States  V.  Behan,  110  U.  S.  338,  28 
L.  ed.  168;  Mandia  v.  MoMahon,  17 
Ont.  App.  34;  O'Connell  v.  Main, 
etc.  H.  Co.,  90  Cal.  515;  Michigan 
Y.  &  P.  Co.  V.  Busch,  143  Fed.  929, 
75  O.  C.  A.  109;  Cotton  v.  United 
States,  38  Ct.  of  Cls.  536;  Houston 
C.  Co.  V.  Same,  id.  724;  Hardaway- 
W.  Co.  T.  Bradley,  163  Ala.  596; 
Cook  V.  Columbian  0.,  A.  &  K.  Co., 
144  Cal.  670;  Campbell  v.  Mion,  6 
Ga.  App.  134;  Seretto  v.  Eockland, 
etc.  R.  Co.,  101  Me.  140;  Holt  v. 
United  S.  L.  Ins.  Co.,  76  N.  J.  L. 
585,  21  L.R.A.(N.S.)  691,  citing  the 
text  and  applying  the  principle  to 
one  who  breached  his  contract  to 
loan  money  for  a,  special  purpose; 
Meyer  D.  Co.  v.  McKinney,  135  App. 
Div.  (N.  y.)  541;  Pittsburg  S. 
Foundry  v.  Pittsburg  S.  Co.,  223  Pa. 
430;  Carrico  v.  Stevenson  (Tex.  Civ. 
App.),  135  S.  W.  260;  Dunham  v. 
Orange  L.  Co.  (Tex.  Civ.  App.),  125 
S.  W.  89;  General  L.  &  P.  Co.  v. 
Washington  R.  Co.,  55  Wash.  461; 
Anderson  v.  Hilker,  38  Wash.  632; 
Griffith  V.  Blackwater  B.  &  L.  Co., 
infra.  Contra,  Des  AUemands  L. 
Co.    V.    Morgan    City    T.    Co.,    117 


La.  1.  See  Henderson  B.  Co.  v. 
O'Connor,  88  Ky.  303. 

A  contractor  who  sells  property 
purchased  for  use  in  carrying  out 
his  contract  may  recover  the  differ- 
ence between  the  price  received  for 
it  and  its  value  as  of  the  time  the 
contract  would  have  been  performed 
though  its  earlier  sale  was  justified 
by  the  employer's  breach  of  duty. 
Mimms  v.  Betts,  9  Ga.  App.  718. 

In  New  Jersey  the  contractor  can- 
not sue  on  the  common  counts  to  re- 
cover for  work  done  preparatory  to 
the  performance  of  the  contract;  his 
remedy  is  to  sue  on  the  contract  and 
recover  the  profits  lost.  Ryan  v. 
Remmey,  57  N.  J.  L.  474. 

66  Smith  V.  Davis,  150  Ala.  106; 
Patten  v.  Lynett,  133  App.  Div. 
(N.  Y.)  746;  Pittsburg  S.  Foundry 
V.  Pittsburg  S.  Co.,  223  Pa.  430; 
First  Nat.  B.  Co.  v.  Vandenberg,  29 
Okla.  583;  United  States  v.  Behan, 
110  U.  S.  338,  28  L.  ed.  168;  Allen 
V.  Murray,  87  Wis.  41,  48;  Watson 
V.  Gray's  Harbor  B.  Co.,  3  Wash. 
283;  Worthington  v.  Gwin,  supra j 
Hawley  v.  Corey,  9  Utah  175;  Rail- 
way Co.  V.  Beard,  56  Ark.  309; 
Brady  v.  Oliver,  125  Tenn.  595, 
quoting  the  text;  Borough  D.  Co. 
v.  Harmon,  supra. 

67  Miller  v.  Hahn,  23  App.  Div. 
(N.  Y.)  48;  Goldstein  v.  Godfrey, 
61  N.  Y.  Misc.  64. 

68  Conway  v.  Mitchell,  97  Wis. 
290,  299. 
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by  the  former.^'  There  may  be  a  recovery  of  the  expense  of 
maintaining  an  idle  plant.™  The  recovery  for  expenditures 
must  be  limited  to  such  as  were  made  after  the  contract  was 
entered  into.'^  If  no  services  are  rendered  and  performance  of 
the  contract  would  involve  expense  and  the  use  of  property 
these  items  are  not  elements  of  the  recovery.™  In  the  absence 
of  the  recovery  of  profits  no  apportionment  of  the  services  and 
expenditures  made  in  effecting  permanent  improvements  will 
be  made  between  the  executed  and  unexecuted  parts  of  the  con- 
tract.'* Where  the  employer  may  terminate  the  contract  the 
contractor  is  relegated  to  an  action  for  work  done  and  may  not 
recover  for  materials  procured  and  not  used.''*  On  stopping 
the  performance  of  a  contract  to  drill  a  well  which  could  not  be 
pumped  dry,  payment  to  be  made  at  a  specified  price  per  foot, 
the  contractor  cannot  recover  the  cost  of  previous  unsuccessful 
efforts.''*  After  the  contract  has  been  breached  the  contractor 
is  not  justified  in  proceeding  under  it  and  thus  increasing  the 
damages ;  by  so  doing  he  acts  in  bad  faith  toward  his  employer.''* 
Where  the  general  rule  applies  and  the  work  entered  upon  has 

69  Michigan  Y.  &  P.  Co.  v.  Buaeh,  Wis.  85,   133   Am.  St.   1063;    Clark 

143  Fed.  929,  75  C.  C.  A.  109.  v.    Marsiglia,    1    Denio   317 ;  i  King- 

■">  Singer   Mfg.    Co.   v.    Christian,  man  v.  Western  Mfg.  Co.,  92  Fed. 

211  Pa.  534.  486,    34    C.    C.    A.    489;    Heiser    v. 

TlSmi'th  V.  Curran,  138  Fed.  1.50;  Mears,    120   N.   C.   443;    CoUyer   v. 

Curran  v.  Smith,  149  Fed.  945,  81  Moulton,  9  R.   I.   90,   98  Am.   Dec. 

C.  C.  A.  537.  370;    Gardner  v.   Deeds,   116   Tenn. 
78Kilpatrick   v.   Inman,  46   Colo.  128,  4  L.R.A.(N.S.)    740;   Lanahan 

514,  26  L.R.A.(N.S.)    188.  v.  Heaver,   79  Md.  413;   Heaver  v. 

73  Griffith  V.  Blackwater  B.  &  L.  Lanahan,  74  Md.  493,  20  L.R.A. 
Co.,  55  W.  Va.  604,  69  L.R.A.  124.  126;  Grand  Rapids  S.  F.  Co.  v.  Rob- 

74  Ooates  V.  Nyack,  127  App.  Div.  inson,  10  Ohio  C.  C.  93 ;  Ault  v. 
(N.  Y.)    153.  Dustin,    100    Tenn.    366;    Tufts    v. 

75  Reynolds  v.  Levi,  122  Mich.  Weinfeld,  88  Wis.  647;  Davis  v. 
115;  Vicksburg  W.  S.  Co.  v.  Gor-  Bronson,  2  N.  D.  300,  16  L.R.A. 
man,  70  Miss.  360,  379.  655;    Gibbons    v.    Bente,    51    Minn. 

76Mc6uire   v.    Winston,    157    111.  499,  22  L.R.A.  80.            ' 

App.    222 ;    Barnette   S.    Co.   v.    Ft.  A  contractor  is  not  precluded  from 

Harrison  L.  Co.,  126  La.  75;  Meyer  proceeding  with  the  work  and  claim- 

D.  Co.  V.  McKinney,  135  App.  Div.  ing  damages  because  the  employer 
(N.  Y. )  541;  Napier  v.  Spielmann,  was  not  ready  for  him  at  the  stipu- 
127  App.  Div.  (N.  Y.)  711;  Richards  lated  time.  Stubbings  v.  World's 
V.    Manitowot    &    N.    T.    Co.,    140  Ool.  Exp.  Co.,  HO  111.  App.  21,0. 
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been  stopped  by  the  employer,  if  the  contractor  subsequent  to 
his  employment  makes  a  contract  with  a  third  party  for  mate- 
rials necessary  to  be  used  in  executing  the  work  and  prior  to  the 
abandonment  of  the  contract  such  party  has  bestowed  labor 
upon  them  the  contractor  may  recover  for  their  loss  and  the 
profits  which  would  have  been  made  on  them ; '"  he  is  not 
limited  to  proof  of  formally  executed  contracts  for  labor  or 
material  to  be  used  in  the  work,  whether  they  went  into  it  or 
not.''*  "In  addition  to  the  actual  loss  and  outlay  incurred  in  mak- 
ing preparations  for  the  contract  the  loss  necessarily  incurred 
by  the  plaintiff  during  the  time  that  he  remained  idle  after  the 
termination  of  the  contract  is  an  element  of  actual  expense, 
and  the  delinquent  defendant  is  not  entitled  to  have  the  jury 
scrutinize  too  closely  the  items  of  expense  caused  by  his  own 
faithlessness,  or  to  receive  the  advantage  of  a  part  performance 
of  his  contract  without  making  a  reasonable  compensation  there- 
for." "  Although  a  contractor  may  have  agreed  to  make  no 
claim  for  damages  or  extra  compensation  for  any  hindrance  or 
delay,  or  if  the  work  should  be  suspended,  and  the  employer  may 
have  reserved  the  right  to  dissolve  the  contract,  and  the  con- 
tractor has  bound  himself  to  discontinue  the  work  upon  five  days' 
notice,  if  the  latter  on  the  suspension  of  the  work  is  requested 
to  keep  his  men  and  teams  in  readiness  to  resume  when  required, 
and  he  so  keeps  them  until  notified  not  to  do  so  any  longer,  he 
is  entitled  to  recover  the  sum  due,  including  the  reserved  per- 
centage, and  also  the  expenses  incurred  in  so  keeping  the  men 
and  teams."  The  idleness  of  machinery  because  of  the  loss  of 
■  other  opportunities  for  its  use  in  reliance  on  the  performance 

77  Smith  V.  Flanders,  129  Mass.  If  men  and  teams  were  hired  and 
322;  Southern  Pac.  Co.  v.  American  not  maintained,  the  contractor  can- 
W.  Works,  172  111.  9.  not  recover  for  the  hire  and  cost  of 

78  Cope  V.  Bangor  &  P.  T.  Co.,  39  maintenance ;  if  the  teams  were 
Pa.  Super.  Ct.  134.  owned  by  him  the  value  of  their  use 

79  Cederberg  v.  Eobison,  100  Cal.  or  hire  can  alone  be  considered; 
93;  Speirs  v.  Union  Drop  F.  Co.,  these  being  allowed,  there  cannot  be 
180  Mass.  87.  a-  recovery  for  the  loss  of  the  time 

80  Curnan  v.  Delaware  &  O.  K.  of  men  and  teams.  O'Connor  v. 
Co.,  138  N.  Y.  480.  Smith,  84  Tex.  232,  238. 
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by  the  defendant  of  his  contract  is  an  element  of  the  recovery.*' 
One  who  has  a  contract  to  do  all  the  work  of  a  certain  kind  the 
employer  may  require,  no  time  for  the  continuance  of  the  con- 
tract being  specified,  may  not  recover  the  expense  incurred  in 
keeping  himself  in  readiness  to  perform  unless  he  shows  he  was 
required  to  do  so ;  he  may  recover  only  the  amount  paid  to  others 
for  the  performance  of  the  contract,  measurable  as  to  price 
thereby.*^  The  difference  between  the  cost  of  performance  and 
the  contract  price  is  to  be  ascertained  by  conditions  existing 
within  a  reasonable  time  after  the  contract  was  terminated.'* 
The  right  to  recover  the  profits  which  would  have  resulted 
from  a  full  performance  is  subject-  to  variation  where  the  exe- 
cution of  the  contract  will  require  a  large  number  of  acts  and  a 
series  of  years.  In  such  a  case  accidents  and  contingencies  may 
intervene  to  vary  results;  capital,  machinery  and  implements 
must  be  supplied  and  kept.  In  estimating  damages  all  these 
matters  ought  to  be  considered,  and  in  calculating  profits  al- 
lowance should  be  made  for  the  labor,  skill,  supervision  and  care 
of  the  contractor  and  his  time.  It  cannot  be  assumed  that  he 
and  his  machinery  and  implements  will  remain  idle  for  years 
after  the  contract  is  terminated.  The  value  of  these  advan- 
tages must  be  deducted,**  Release  from  the  care,  cost,  risk  and 
responsibility  attending  the  full  execution  of  the  contract  are 
to  be  considered.**    Allowance  is  not  to  be  made  the  plaintiff 

81  Murphy  v.  Pitt  C.  Co.,  52  Pa.  85  Elliott  M.  Co.  v.  United  States, 

Super.  Ct.  316.  43  Ct.  of  01s.  469. 

82Nashotah  M.   Co.   v.   Dyer,   21  In  a  recent  ease  the  contract  was 

Colo.  App.  446.  for  the  erection  of  a  bridge.     The 

83  Duke  V.  Norfolk  &  W.  E.  Co.,  right    to    recover    for    the    profits 

106  Va.  152.  which  would  have  been  made  was 

84McMaster  v.  State,  108  N.  Y.  considered.      The    court    (Blodgett, 

542,   556;    United   States  v.   Speed,  J.)   assumed  that  there  should  be  a 

8  Wall.  77,  19  L.  ed.  449;  Moore  v.  reasonable   deduction   for   a  releasa 

United  States,   17   Ct.   of   Cls.   17;  from  care,  trouble,  risk  and  respon- 

Danforth  v.  Tennessee  &  C.  E.  Co.,  sibility  attending  a  full  execution  of 

93  Ala.  614;  Harris  v.  Faris-K.  C.  the   contract,    and   deducted   thirty 

Co.,    13    Idaho    211;     Dunham    v.  per  cent.     It  also  refused  to  allow 

Orange  L.  Co.  (Tex.  Civ.  App.),  123  for  the  loss  of  material  purchased, 

S.   W.   89.     See  Dea  AUemands  L.  there  being  no  evidence  to  show  that 

Ca  V.  Morgan  City  T.  Co.,  117  la..  1.  it   could  not  be  adapted   to   other 
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for  the  expense  incurred  in  qualifying  himself  to  discharge  the 
contract.**  In  estimating  profits  if  it  is  shown  that  the  cost  of 
doing  the  work  would  depend  upon  the  management  of  it  and 
the  season  the  jury  may  consider  these  matters;  they  do  not 
render  the  profits  conjectural  and  speculative  as  a  matter  of 
law."  Where  prospective  damages  are  sought  the  cost  of  doing 
work  which  would  require  years  to  perform  must  be  based  upon 
values  existing  when  the  breach  occurred.** 

In  some  cases  the  rule  which  makes  it  the  duty  of  one  who 
has  been  prevented  from  rendering  personal  service  to  obtain 
other  employment  is  applied  to  contractors  who  undertake  to 
produce  a  stipulated  result  and  it  is  held  that  reasonable  dili- 
gence must  be  exercised  to  that  end ;  the  burden  of  proving  that 
other  employment  has  or  might  have  been  obtained  being  upon 
the  defendant.*'    There  are  several  cases  opposed  to  the  appli- 


bridges;  and  also  for  patterns  and 
expenses  in  submitting  plans  and 
specifications,  telegrapliing,  travel- 
ing expenses,  etc.,  incurred  in  ob- 
taining the  contract.  Insley  v. 
Shepard,  31  Fed.  869. 

86Beckwith  v.  New  York,  121 
App.  Div.    (N.  Y.)    462. 

87  Greenwood  v.  Davis,  106  Mich. 
230. 

88  Hawk  V.  Pine  L.  Co.,  149  N.  C. 
]0;  Wilkinson  v.  Dunbar,  149  N.  C. 
20;  Masterton  T.  Mayor,  7  Hill  61. 

89  Womble  v.  Hickson,  91  Ark.  266 
(the  employer  furnished  all  the 
materials)  ;  Mimms  v.  J.  L.  Betts 
Co.,  9  Ga.  App.  718;  Railway  Adv. 
Co.  V.  Standard  R.  0.  Co.,  83  App. 
Div.  (N.  Y.)  191,  affirmed  without 
opinion,  178  N.  Y.  570;  Eyan  v. 
Miller,  153  111.  138 ;  Bonifay  v.  Has- 
sell,  100  Ala.  269;  Cincinnati,  etc. 
E.  Co.  V.  Lutes,  112  Ind.  276;  Peck 
V.  Kansas  City  M.  E.  &  C.  Co.,  96 
Mo.  App.  212;  Porter  v.  Burkett, 
05  Tex.  383. 

In  an  action  to  recover  the  profits 
lost  by  the  discharge  of  canal  boats 
the   sum   to  be  deducted  from  the 


contract  price  on  account  of  their 
earnings  from  other  employment 
was  the  gross  sum  received.  If  the 
same  expense  was  incurred  therein 
as  would  have  been  incurred  in  per- 
forming the  contract  with  the  de- 
fendant, such  gross  sum  would  rep- 
resent the  amount  to  be  deducted, 
but  if  other  expense  was  reasonably 
incurred  that  should  first  be  de- 
ducted from  such  gross  svun.  Dunn 
V.  Allen,  59  App.  Div.  (N.  Y.)  561. 
It  is  the  duty  of  a  publisher  on 
the  breach  of  a  contract  to  furnish 
matter  for  an  advertisement  to  use 
reasonable  efforts  to  obtain  other 
advertisements  and  thereby  lessen 
the  liability  of  the  party  in  default. 
Peck  V.  Kansas  City  M.  E.  &  0.  Co., 
supra.  That  liability  is  measured 
by  the  contract  price,  less  such  sums 
as  might  have  been  obtained  by  the 
use  of  reasonable  effort.  The  pub- 
lisher is  not  required  to  split  up  the 
time  or  space  contracted  for,  nor  to. 
refrain  from  selling  unoccupied 
space  to  others.  Tradesman  Co.  v. 
Superior  Mfg.  Co.,  117  Mich.  702; 
Ware  v.  Cortland  C.  fe  C.  Co.,  148 
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cation  of  that  rule  to  contractors.^"  Where  their  personal  serv- 
ices are  not  required  in  the  accomplishment  of  the  result  stip- 
ulated for,'^  except  in  cases  in  which  performance  would 
require  an  unusual  period  of  time.®^  The  reason  for  the  distinc- 
tion made  by  some  courts  between  the  duty  of  an  employee  who 
works  for  wages  and  a  contractor  is  thus  stated  in  a  Pennsyl- 
vania case:  In  the  former  case  the  party  can  earn  no  more 
than  the  wages,  and  if  he  gets  that  his  loss  will  be  but  nominal ; 
whereas,  in  the  latter  case,  the  loss  of  the  party  is  the  loss  of  the 
benefit  of  the  contract  The  damage  may  be  said  to  be  fixed 
by  the  law  of  the  contract  the  moment  it  is  broken  and  cannot  be 
altered  by  collateral  circumstances  independent  of  and  totally 
discoimected  from  it  and  from  the  party  occasioning  it.  To 
plead  the  doctrine  of  avoidable  consequences  to  such  a  case 
would  necessarily  involve  proof  of  everything,  great  and  small, 
no  matter  how  various  the  items  done  by  the  plaintiff  during 


App.  Div.  (N.  Y.)  546.  Contra, 
Stumpf  V.  Merz,  50  Misc.  (N.  Y.) 
543. 

A  deduction  may  be  made  from 
the  profits  recoverable  for  the  value 
of  the  contractor's  time  during  the 
period  he  would  have  been  engaged 
in  the  performance  of  the  contract 
if  he  found  other  employment  of 
equal  advantage;  but  the  release 
from  worry  and  vexation  involved 
in  such  performance  cannot  be  con- 
sidered in  mitigation  of  damages. 
Joske  V.  Pleasants,  15  Tex.  Civ.  App. 
433. 

An  architect  who  has  been  pre- 
vented from  superintending  the 
construction  of  a  building  may  re- 
cover the  fee  agreed  upon  less  such 
sum  as  the  employer  shows  he  might 
have  earned  elsewhere.  Graf  v. 
Law,  120  Wis.  177. 

90  Harness  v.  Kentucky  F.  S.  Co., 
149  Ky.  65;  Simon  v.  Levinson 
(Misc.),  126  N.  Y.  Supp.  659;  Pecos 
etc.  R.  Co.  V.  Stoker  (Tex.  Civ. 
App.),    142    S.   W.   971;    Nilson   v. 


Morse,  52  Wis.  240,  255;  Cameron 
V.  White,  74  Wis.  425,  432;  Cres- 
cent Mfg.  Co.  V.  Nelson  Mfg.  Co., 
100  Mo.  325;  Wolf  v.  Studebaker, 
65  Pa.  459;  Watson  v.  Gray's  Har- 
bor B.  Co.,  3  Wash.  283;  Sullivan 
V.  McMillan,  37  Fla.  134,  53  Am. 
St.  239;  Allen  v.  Murray,  87  Wis. 
41.  Compare  Savage  v.  Drs.  K.  & 
K.  Medical  &  S.  Ass'n,  59  Mich. 
400. 

An  offer  of  employment  of  a  quite 
different  nature  from  that  which  the 
plaintiff  had  previously  been  pre- 
vented by  the  defendant  from  engag- 
ing in  need  not  be  accepted  unless 
it  can  be  done  without  waiving  any 
of  the  rights  of  the  plaintiff.  Wal- 
drip  v.  Hill,  70  Wash.  187. 

A  contractor  whose  performance 
has  been  stopped  may  disregard  a 
subsequent  notice  to  proceed  with 
the  work.  Cochran  v.  Yoho,  34 
Wash.  238. 

91  Stearns  L.  Co.  v.  Inman,  154 
Ky.  251. 

92  Cases  cited  in  note  84,  p.  2704. 
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the  period  of  the  contract  might  be  and  how  much  he  made  in 
the  meantime.®*  Where  the  contractor's  personal  attention 
would  have  been  given  to  the  discharge  of  the  contract  anything 
earned  by  him  after  its  breach  will  go  in  mitigation  of  the  em- 
ployer's liability.®*  If  the  contractor  secures  other  employment 
from  which  he  realizes  as  much  as  he  would  have  made  if  his 
performance  of  the  contract  with  the  defendant  had  not  been 
stopped  his  recovery  cannot  exceed  a  nominal  sum.®^  But  this 
rule  applies  only  where  the  contractor  was  required  to  give  the 
work  his  personal  attention;  in  other  cases  he  may  prosecute 
work  on  as  many  contracts  as  he  pleases  and  retain  the  profits 
made  on  them  without  lessening  his  recovery  against  the  de- 
fendant.®* In  so  far  as  the  damages  sustained  are  made  good 
by  an  award  in  condemnation  proceedings  the  employer's  lia- 
bility is  diminished.®'' 

The  general  rule  under  which  the  loss  of  profits  is  recovered 
is  not  applicable  to  certain  contracts  and  therefore  does  not  gov- 
ern the  damages  to  certain  contracts  and  therefore  does  not 
govern  the  damages  recoverable  on  the  prevention  of  their  per- 
formance. Where  the  contractor  was  not  allowed  to  pro- 
ceed with  the  drilling  of  a  well  after  the  necessary  abandon- 

93  Wolf  V.  Studebaker,  Watson  v.  ties  with  his  own  teams,  and  who  is 
Gray's  Harbor  B.  Co.,  supra.  prevented  from  performing  by  de- 
It  has  also  been  said  that  the  fendaut,  must  make  effort  to  secure 
contract  is  not  for  personal  services,  other  employment  for  himself  and 
but  for  a  stipulated  result  which  his  teams,  and  the  amount  of  his 
may  be  brought  about  by  the  em-  damages  for  such  breach  must  be 
ployees  of  the  contractor,  and  that  reduced  by  the  amount  so  secured- 
he  is  entitled  to  the  profits  he  would  or  which  reasonably  could  have 
have  realized  if  the  result  had  been  been  so  secured.  He  cannot  sit  idly 
attained.  Jefferson  &  N.  E,.  Co.  v.  by  and  wait  for  the  completion  of 
Dresson,  43  Tex.  Civ.  App.  282.  the  work  and  then  charge  defendant 
9*  Raven  Red  Ash  C.  Co.  v.  Her-  with  the  contract  price.  ^Vaterman 
ron,  114  Va.  103.  Lumber  &  Supply  Co.  v.  Holmes,  — 

96Frazier  v.  Clark,  88  Ky.  260;  Tex.  Civ.  App.  — ,  161  S.  W.  70. 

Petrie  v.  Lane,  58  Mich.  527 ;  Har-  96  Owenboro  S.  &  T.  Co.  v.  Moore, 

rington-W.   Co.  v.   Blomstrom  Mfg.  154  Ky.  431;   Hollerbach  C.  Co.  v. 

Co.,    166    Mich.    276;    Hinckley    v.  Wilkins,    130    Ky.    51;    Watson    v. 

Pittsburgh  Bessemer  S.  Co.,  121  U.  Gray's  Harbor  B.   Co.,  supra. 

S.  264,  30  L.  ed.  967.  97Lanahan  v.  Heaver,  79  Md.  413, 

One  who  takes  a  contract  to  haul  20  L.R.A.  759. 
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ment  of  one  which  he  had  partially  drilled  on  account  of  a 
broken  drill  which  could  not  be  withdrawn  he  was  entitled  to 
recover  for  labor  done  and  loss  of  time  and  material,  the  con- 
tract price  being  conditioned  upon  the  depth  of  the  well.®' 
Where  such  service  was  to  be  paid  for  at  the  rate  of  ninety  cents 
per  foot  if  a  sufficient  supply  of  water  was  obtained  the  con- 
tractor was  entitled  to  recover  that  sum  for  each  foot  actually 
drilled  on  being  prevented  from  completing  the  well.'®  The 
agi-eed  price  is  the  measure  of  recovery  where  the  broken  con- 
tract was  for  labor  only.^ 

§  714.  Same  subject;  effect  of  not  abandoning  contract;  per- 
formance stopped  by  law;  certainty  of  proof  of  profits;  col- 
lateral contract.  Where  a  party  was  prevented  from  completing 
his  contract  in  proper  season  by  the  neglect  of  the  employer  to 
furnish  the  necessary  material  and  for  that  reason  was  entitled 
to  abandon  it,  but  did  not;  and  afterwards,  on  being  furnished 
with  the  material,  completed  the  contract,  it  was  presumed  that 
he  proceeded  under  it;  it  therefore  furnished  the  measure  of 
compensation  and  he  could  not  recover  extra  pay  by  showing 
that  the  work  was  worth  more  on  account  of  the  state  of  the 
weather  or  because  the  ground  was  frozen.*  If  any  damages 
from  that  cause  could  be  ascertained  with  the  requisite  certainty 
they  were  recoverable  on  account  of  the  employer's  breach.' 
The  Indiana  court  assents  to  the  doctrine  that  a  contractor  who 
proceeds  without  explicit  notice  or  a  new  agreement  to  the 
completion  of  work  specifically  contracted  for  will  be  presumed 
to  have  done  so  under  the  special  contract ;  but  where  the  execu- 
tion of  such  contract  is  dependent  upon  something  essential, 
which  is  to  be  performed  by  the  employer,  and  his  default  re- 
sults in  damage  to  the  contractor,  the  former  is  liable  therefor 
although  the  latter  may  not  abandon  the  contract.     While  the 

98  Thompson  v.  Brown,  106  Iowa  75  111.  496;  Bush  v.  Chapman,  2 
367.  Greene   549;    Shaw   v.   Turnpike,   3 

99  Olson  V.  Nonenmacher,  63  Minn.  P.  &  W.  445.  Compare  the  Illinois 
425;  Gabriel  v.  Akinsville  P.  B.  Co.,  case  with  Toby  v.  Price,  75  111.  645; 
57  Mo.  App.  520;  Wiegel  v.  Boone,  Southern  B.  Co.  v.  Hughston,  177 
64  Ark.  228.  Ala.  559. 

1  Warren  v.  Shealy,  83  S.  C.  113.  3  Western  Union  R.  Co.  v.  Smith, 

*  Western  Union  R.  Co.  v.  Smith,      supra. 


§    Y14]  CONTKAOTS    BOB    PAETICULAE    W0EK8.  2709 

contract  is  to  be  regarded  as  furnishing  the  exclusive  measure 
of  compensation  for  the  work  done,  the  actual  damages  which 
result  from  the  default  of  the  employer  should  not  fall  on  the 
contractor.  If  he  in  good  faith  enters  upon  the  performance  of 
the  contract  and  incurs  expense,  the  employer  having  notice  of 
that  fact,  and  either  by  an  order  or  negligently  failing  to  per- 
form an  essential  part  devolving  upon  him  suspends  the  execu- 
tion of  the  contract,  upon  the  resumption  and  completion  of 
the  work  it  will  be  implied  that  all  loss  necessarily  occasioned 
by  such  suspension  shall  fall  upon  him.  The  contractor  may 
not  acquiesce  in  the  suspension  and  upon  the  completion  of  the 
work  claim  the  contract  price  and  damages  for  that  which  may 
have  occurred  with  his  acquiescence.  If,  however,  notice  be 
given  of  his  readiness  and  willingness  to  prosecute  the  work  to 
completion  within  the  time  agreed  upon  and  that  its  suspension 
will  involve  him  in  loss,  we  can  discover  no  principle  upon 
which  it  can  be  held  that  the  loss  must  fall  upon  the  contractor 
in  case  of  a  voluntary  resumption  of  the  contract.*  In  the  case 
before  the  court  the  contractor  recovered  for  damage  to  tools 
and  interest  for  the  period  of  delay  on  all  moneys  invested  in 
materials  which  he  furnished  in  pursuance  of  the  contract  and 
in  the  cost  of  the  labor  used  in  furnishing  them.  The  right  of 
the  contractor  to  recover  damages  caused  by  the  failure  of  the 
owner  to  perform  on  his  part  is  not  waived  by  proceeding  with 
the  contract  as  soon  as  he  is  permitted  to  do  so  and  by  recover- 
ing compensation  under  it.*    In  a  New  York  case  ^  it  was  held 

4  Per  Mitchell,  J.,  in  Louisville  &  Cls.  361 ;  AUamon  v.  Mayor,  etc.,  43 

N.   R.   Co.  V.   Hollerbach,   105   Ind.  Barb.  33;  Weeks  v.  Bector,  etc.,  56 

137,    144,    referring    to    Tobey    v.  App.    Div.    (N.   Y.)    195;    Hood   v. 

Price,  75  111.  645;   Figh  T.  United  Raines,  19  Tex.  400. 

States,   8   Ct.  of  Ols.   319 ;   Harvey  5  Allamon  v.  Mayor,  etc.,  43  Barb. 

V.  Same,  id.  501;  United  States  v.  33;   Weeks  v.  Rector,  etc.,  56  App. 

Behan,  110  U.  S.  338,  28  L.  ed.  168;  Div.    (N.  Y.)    195;   Cook  County  v. 

Same  v.  Speed,  8  Wall.  77,  19  L.  ed.  Sexton,  16  111.  App.  93;  Hiekok  v. 

449;    Koon  v.   Greenman,   7   Wend.  Adams,  18  S.  D.  14. 

121 ;  Merrill  v.  Ithaca,  etc.  R.  Co.,  6  Clark  v.  Mayor,  3  Barb.  288.  See 

16  id.  586;  Railroad  Co.  v.  Howard,  Baker  v.  State,  77  App.  Div.  (N.  Y.) 

13   How.   307,   344,   14   L.   ed.   157,  528,   as  to  the  distinction  between 

173;  Langford  v.  United  States,  95  the  abandonment  and  suspension  of  a 

Fed.  933;  Kelly  v.  Same,  31  Ct.  of  work  entered  upon  by  the  state.  See, 
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that  under  the  right  reserved  by  the  employer  to  make  altera- 
tions he  was  not  entitled  to  stop  the  work.  The  court  approved 
the  action  of  the  referee  in  allowing  more  than  the  contract 
price  for  the  part  done,  it  appearing  it  was  worth  less  than  that 
price  to  do  what  remained.  But  on  appeal  it  was  held  that 
under  such  reservation  to  make  alterations  in  the  form  or  di- 
mensions of  the  work  the  contractor  is  bound  by  any  alteration 
made  in  pursuance  of  the  agreement;  that  he  could  recover  no 
more  than  the  contract  price  for  the  work  done  before  the  altera- 
tion, although  it  was  more  expensive  than  the  portion  dispensed 
with  thereby.'  Where  the  subcontractor  upon  a  public  work 
was  stopped  by  a  general  law  it  was  held  that  no  damages  could 
be  recovered  in  respect  to  the  unfinished  part;  that  he  was  en- 
titled to  recover  the  contract  price  for  the  part  performed,  and 
that  this  was  not  subject  to  reduction  by  proof  that  such  part 
was  less  expensive  than  the  part  which  remained  to  be  done 
when  the  work  was  interrupted  although  the  contract  price  was 
uniform  for  the  whole.*    This  view  is  not  everywhere  acquiesced 


also,  Kinzer  C.  Co.  v.  State  (Misc.), 
125  N.  Y.  Supp.  46. 

7  Same  case,  4  N.  Y.  338,  53  Am. 
Dec.  379. 

8  Jones  V.  Judd,  4  N.  Y.  412.  See 
Grand  Rapids,  etc.  R.  Co.  v.  Van 
Dusen,  29  Mich.  431. 

In  Rittenhouse  v.  Mayor,  25  Md. 
336,  a  contract  had  been  made  by 
the  municipal  corporation  with  the 
plaintiff  for  the  material  and  mason 
work  for  an  almshouse.  After  the 
buildings  had  been  commenced  and 
some  work  done  an  ordinance  was 
passed  reciting  that  the  site  was  un- 
healthy and  unsuitable,  and  declar- 
ing that  the  public  good  required 
the  building  to  be  discontinued  and 
the  site  abandoned,  and  that  an- 
other more  suitable  be  selected.  It 
lepealed  the  ordinance  under  which 
the  contract  had  been  made,  and 
directed  the  committee  having 
charge  of  the  work  to  settle  with  the 
contractor  as  far  as  it  could,  be  done 


on  fair  and  equitable  terms.  No 
settlement  having  been  made,  the 
contractor  brought  suit,  and  claimed 
in  his  bill  of  particulars:  1.  His 
actual  outlays  in  the  preliminary 
steps  for  executing  the  contract.  2. 
An  indemnity  against  his  liabilities 
to  those  with  whom  he  had  con- 
tracted to  enable  him  to  fulfil  his 
contract  with  the  city.  3.  Dam- 
ages equivalent  to  the  profits  which 
he  would  have  realized  on  the  con- 
tract if  he  had  been  permitted  to 
execute  it.  It  was  held  that  the  con- 
tractor was  not  entitled  to  claim 
any  damages  on  account  of  profits 
he  might  have  realized  under  the 
contract  if  he  had  been  permitted  to 
go  on  with  the  work.  And  evidence 
offered  to  support  the  third  item 
was  properly  rejected,  as  well  as 
the  evidence  to  support  the  second 
item  for  indemnity  against  loss  on 
account  of  subsidiary  contracts,  the 
evidence    as    to    the    latter    being 
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in.  In  a  case  in  the  c^urt  of  claims  it  appeared  that  after 
congress  had  authorized  the  construction  of  a  building  bids 
were  invited  and  the  plaintiff  secured  a  contract  for  some  of  the 
material  specified,  and  while  he  was  engaged  in  prosecuting  his 
work  the  contract  was  annulled  by  statute.  His  right  to  re- 
cover, upon  the  portion  of  the  contract  remaining  unperformed, 
the  profits  he  would  have  made  thereon,  less  reasonable  deduc- 
tion for  the  less  time  engaged  and  for  release  from  the  care, 
trouble,  risk  and  responsibility  attending  the  execution  of  the 
contract  was  sustained.'  Future  profits  cannot  be  recovered 
where  the  contract  gives  the  employer  the  right  to  determine 
how  much  shall  be  done  under  it  and  to  stop  the  work 
at   any    time,^"   nor   if   they    are  uncertain,    speculative    and 


vague,  and  there  being  no  proof 
offered  of  any  damage  actually  in- 
curred. But  he  was  entitled  to  re- 
cover on  the  first  item  any  dam- 
ages which  he  had  actually  sus- 
tained by  reason  of  the  contract 
while  the  same  was  operative  and  in 
force.  There  was  proof  offered  that 
the  contractor  had  been  for  fifteen 
years  engaged  in  the  manufacture 
of  brick  near  the  city  of  Baltimore, 
and  that  at  the  date  of  the  contract 
he  had  on  hand  sixty  thousand  brick 
of  his  own  manufacture,  which  were 
of  ready  sale  in  the  market,  but 
which  he  retained  in  hand  in  conse- 
quence of  the  contract,  and  to  enable 
him  to  supply  brick  necessary  for 
the  work.  He  was  allowed  to  re- 
cover damages  in  respect  to  decrease 
in  the  market  value  of  the  brick 
before  notice  for  the  abandonment 
of  the  work. 

In  Kugler  v.  Wiseman,  20  Ohio 
361,  the  contractor  undertook  to  do 
certain  work  by  the  first  of  August. 
After  the  work  had  been  commenced 
the  employer  requested  a  suspension, 
which  took  place.  The  work  was 
resumed  a  month  later  at  the  em-, 
ployer's  request,  and  upon  his  prom- 


ise to  pay,  over  and  above  the  con- 
tract price,  the  additional  cost  of 
the  work  in  consequence  of  any  in- 
crease in  the  price  of  wages  and 
materials.  The  work  being  finished 
in  January  following,  suit  was 
brought,  not  on  the  contract,  but 
for  work  and  labor.  It  was  held 
that  the  contract  might  be  put  in 
evidence  by  the  plaintiff,  and  that, 
in  order  to  arrive  at  the  increased 
cost  of  the  work  in  consequence  of 
an  advance  in  the  price  of  labor  aiid 
material,  it  was  proper  to  inquire 
of  a  witness  generally  the  difference 
in  the  price  thereof  in  the  spring 
and  summer  and  the  fall  and  winter 
months,  although  the  question  was 
not  limited  to  the  particular  year  in 
which  the  work  was  done.  Inquiry 
may  be  made  as  to  the  difference 
in  the  price  generally,  and  then 
ascertain  whether  the  difference  in 
this  particular  year  varied  from 
others. 

9  Stout  V.  United  States,  26  Ct. 
of  01s.  385. 

10  Beers  v.  North  Milwaukee  T.  S. 
Co.,  93  Wis.  569;  Merriman  v.  Mc- 
Cormick  H.  M.  Co.,  96  Wis.  600. 
See   Wakeford   v.    Commissioner   of 
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doubtful.'^  In  Louisiana  the  right  to  cancel  a  contract  is  given 
by  the  code  on  condition  that  the  employer  pays  for  the  expense 
and  labor  incurred  and  such  damages  as  the  nature  of  the  case 
may  require.  These  include  the  profits  the  contractor  would  have 
made  if  he  had  been  permitted  to  complete  the  contract  and 
the  expenses  incurred.  They  do  not  include  losses  caused  by 
being  deprived  of  the  use  of  collaterals  in  a  separate  and  in- 
dependent business ;  these  are  too  remote ;  ^^  as  are  damages  for 
loss  of  reputation  and  injury  to  credit." 

In  ascertaining  what  it  would  cost  to  complete  the  contract 
after  the  employer  has  stopped  the  work,  with  a  view  to  measur- 
ing the  damages  by  the  difference  between  such  cost  and  the 
contract  pric^,  it  is  competent  to  prove  any  circumstance  which 
should  diminish  such  cost.  Thus,  where  the  work  was  of  such 
character  that  it  had  to  be  done  out  of  doors  and  would  hence  be 
retarded  and  made  more  expensive  by  bad  weather,  it  was  com- 
petent to  show  that  the  season  after  the  employer  had  stopped 
the  work,  and  when,  otherwise,  the  contractor  would  have  done 
it,  was  pleasant  and  exceptionally  favorable.^* 

In  Georgia  the  rule  of  computing  the  damages  on  the  basis 
of  profits  that  the  contractor  could  have  made  if  he  had  been 
permitted  to  finish  his  contract  is  not  adopted,  unless,  perhaps, 
where  the  case  is  one  which  admits  of  very  precise  and  certain 
proof  of  what  such  profits  would  be.^'    The  general  rule  is  well 

Railways,  2  New  South  Wales  L.  R.  Walker,  J.,  said:     "Much  was  said 

258;   Swanson  v.  Andrus,  83  Minn.  as  to  the  proper  measure  of  dam- 

505.  ages  in  the  case;  and  it  is  claimed, 

11  Curran  v.  Smith,  149  Fed.  945,  especially,  that  the  court  erred  in 

81  C.  0.  A.  537.  .  ruling  out  Mr.  Hull's  testimony,  in- 

18  Cusachs    V.     Sewerage     &     W.  troduced  for  the  purpose  of  showing 

Board,  116  La.  510.  the   amount   of   damages   complain- 

IS  Duque  v.  Levy,  114  La.  21.  ants     sustained,     or     rather     what 

14  Burrell  v.  New  York  &  S.   S.  amount  of  profits  they  would  have 

Co.,  14  Mich.  34.     But  see  Master-  made    if    they    had    completed    the 

ton  V.  Mayor,  7  Hill  61.  work  according  to  the  stipulations 

IB  Vischer  v.  Talbotton  Branch  R.  of  the  alleged  contract.     The  jury 

Co.,  34  Ga.  536.     In  this  case  the  having  found  the  facta  against  the 

question  was  what  is  the  measure  complainants  renders  it  unnecessary 

of  damages  against  a  railroad  com-  to  decide  what  would  have  been  the 

pany   for  fraudulently  hindering  a  proper  measure  of  damages  in  case 

contractor  from  completing  its  road.  the  finding  had  been  otherwise.    Mr. 
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expressed  in  a  recent  Maryland  case:  The  profits  which  are 
recoverable  must  be  free  from  speculation  and  must  be  suffi- 
ciently certain  to  be  capable  of  adequate  proof.  They  must 
not  depend  on  the  chances  of  trade,  but  upon  market  value  and 
other  facts  susceptible  of  proof.  And  the  plaintiff  must  estab- 
lish the  quantum  of  his  loss  by  evidence  from  which  the  jury 
will  be  able  to  estimate  the  extent  of  his  injury,  excluding  all 
such  elements  of  injury  as  are  incapable  of  being  ascertained 


Hull,  from  a,  profile  of  the  projected 
road,  makes  a  calculation  of  the 
quantity  of  work  to  be  done,  an  ap- 
proximation rather,  and  says:  'Un- 
der ordinary  favorable  circum- 
stances some  profit  should  be  made 
on  each  of  the  items  of  work  at  the 
price  proposed.'  He  enumerates 
various  circumstances  which  it 
would  be  necessary  to  include  'in 
order  to  estimate  accurately  the 
cost;'  asid  adds,  'then,  the  weather 
would  greatly  affect  the  result,  so 
that  no  exact  calculation  could  be 
made  until  the  job  is  finished.'  'A 
good  deal  would  depend  on  whether 
the  hands  would  be  able  to  work; 
much  would  depend  on  whether  they 
were  well  or  sick,  or  runaway.  If 
tliey  were  sick  or  runaway  most  of 
the  time,  the  contractor  would  make 
nothing.'  'Eailroad  contractors, 
when  experienced,  do  get  frequently 
mistaken  as  to  underground  work, 
and  they  sometimes  find  it  for  their 
interest  to  abandon  a  contract,  and 
do  sometimes  abandon  them.'  The 
proposition  of  complainants  is  to 
ascertain  by  this  sort  of  testimony 
how  much  money  defendant  shall 
pay  them.  In  Coweta  Falls  Mfg. 
Co.  V.  Rogers,  19  Ga.  417,  65  Am. 
Dec.  602,  this  court  decides  that 
'prospective  profits  which  are  specu- 
lative and  conjectural  are  usually 
too  remote  and  uncertain  to  enter 
into  the  estimate  of  damages  to  be 
Suth.  Dam.  Vol.  III.— 17. 


allowed  for  breach  of  contract.'  In 
delivering  the  opinion  in  this  case 
Lumpkin,  C.  J.,  says:  'We  are  in- 
clined to  think  that  this  whole  testi- 
mony as  to  the  gains  which  the 
plaintiff  would  have  derived  from 
this  contract,  had  he  not  been  pre- 
vented from  realizing  them  by  the 
delinquency  of  the  defendant,  should 
have  been  rejected  as  to  contingent 
and  speculative,  and  too  dependent 
upon  the  fluctuation  of  the  markets, 
the  chances  of  business,  and  other 
casualties,  to  enter  into  a,  safe  or 
reasonable  estimate  of  damages. 
And  in  lieu  thereof  a  calculation 
should  have  been  made  of  the  loss 
actually  sustained  by  the  hire  of 
hands,  the  interest  on  the  invest- 
ment, and  solid  data  like  these,  as 
the  criteria  of  loss  by  the  detention 
of  the  machinery.'  P.  420.  We  are 
aware  that  this  case  is  not,  in  its 
facts,  like  the  one  at  bar,  but  how 
much  alike  in  the  uncertainty  of  the 
evidence  by  which  the  amount  of 
damages  is  to  be  ascertained.  Again, 
in  the  Water  Lot  Co.  v.  Van  Leon- 
ard, 30  Ga.  561,  this  court  decides: 
'That  the  measure  of  damages  was 
the  interest  on  the  investment  fqr 
the  time  the  machinery  was  not  em- 
ployed for  want  of  water,'  caused 
by  the  failure  of  the  otlier  party  to 
perform  his  contract ;  and  affirm  the 
case  in  the  19th  Ga.  We  are  aware 
that  some  cases  hold  that  the  proper 
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by  the.  usual  rules  of  evidence.**  As  in  other  cases,  the  plain- 
tiff is  not  bound  to  prove  the  profits  he  would  have  made  with 
more  than  reasonable  certainty,  and  the  fact  that  the  employer 
might  reject  the  work  because  it  was  unsatisfactory  will  not 
render  the  profits  too  uncertain,  especially  if  the  contractor 
might  obtain  a  larger  price  for  the  material  when  completed 
than  the  employer  was  to  pay."  The  inability  of  a  contractor 
to  carry  out  a  contract  with  a  third  person,  of  which  the  em- 
ployer knew  when  he  stopped  performance,  has  a  bearing  on 
the  measure  of  his  recovery.*' 

If  the  employment  of  a  contractor  is  to  construct  articles  out 
of  his  own  materials  and  he  is  prevented  by  the  employer  from 
proceeding  in  the  execution  of  his  contract  he  cannot  recover 
under  the  common  count  for  work  and  labor  done  and  material 
furnished  or  unfinished  articles  not  delivered,  the  property  in 
which  never  vested  in  the  employer.*'  The  defendant  may  show 
in  defense  that  the  performance  would  cost  more  than  the  con- 
tract price.^"    So  the  contractor  may  enhance  the  damages  by 


measure  of  damages  is  the  differ- 
ence between  the  price  to  be  paid 
and  the  actual  cost  of  performing 
the  contract.  There  may  be  cases 
where  this  may  be  the  correct  rule, 
but  the  c'ases  already  cited  show 
the  strong  tendency  of  this  court  to 
discard  'speculative  profits'  and  be 
controlled  by  'solid  data'  in  esti- 
mating the  amount  of  damages  to 
which  a  party  may  be  entitled  for  a 
breach  of  contract.  We  do  not  in- 
tend to  be  understood  as  laying 
down  a  rule  for  ascertaining  the 
amount  of  damages  a  party,  for  the 
breach  of  contract  of  this  kind 
would  be  entitled  to.  It  will  be 
time  enough  to  do  so  when  the  case 
before  us  shall  make  it  necessary." 
16  Lanahan  v.  Heaver,  79  Md.  413, 
421,  20  L.R.A.  759;  Lowe  v.  Eobb 
E.  Co.,  37  Nova  Scotia  326.  See 
Baltimore  &  0.  E.  Co.  v.  Stewart, 
79  Md.  487,  501,  for  evidence  show- 
ing a  loss  of  profits. 


The  cost  of  drilling  wells  is  well 
shown  by  witnesses  experienced  in 
driiling  them  on  the  land  in  ques- 
tion and  on  other  similar  local 
lands.  Fredonia  G.  Co.  v.  Bailey, 
77  Kan.  296. 

The  value  of  crops  which  might 
have  been  raised  on  wild  land  had 
water  been  supplied  for  irrigating 
it  is  too  remote,  speculative  and 
conjectural  to  be  the  basis  for  a 
recovery.  The  damages  are  limited 
to  the  difference  between  the  rental 
value  of  the  land  with  and  without 
the  water.  Wade  v.  Belmont  I.  C. 
&  W.  P.  Co.,  87  Neb.  732,  31  L.R.A. 
(N.S.)  743,  138  Am.  St.  506. 

17  Barrett  v.  Raleigh  C.  &  0.  Co., 
55  W.  Va.  395. 

18  Ellis  V.  Nowell,  198  Mass.  367; 
Smith  V.  Flanders,  129  Mass.  322. 
Contra,  Smith  v.  United  States,  11 
Ct.  of  Cls.  707. 

19  Allen  V.  Thrall,  36  Vt.  711; 
80  Durkee  v.  Mott,  8  Barb.  423. 
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showing  that  expenses  have  been  incurred  in  preparations  for 
performance.*^  A  part  performance  should  be  considered  with 
reference  to  the  scope  of  the  entire  contract  when  the  employer 
in  his  own  wrong  or  in  the  exercise  of  a  right  reserved  puts  an 
end  to  the  contract.  Thus,  the  plaintiffs  agreed  in  August  to 
deliver  to  the  defendant  as  ordered,  monthly,  throughout  a 
year,  logs  averaging  a  certain  diameter,  he  to  have  the  option 
to  determine  the  contract  and  then  to  pay  them  the  cost  of  the 
logs  cut  and  ready  for  delivery  or  afloat,  and  which  they  have 
on  hand  in  view  of  their  contract ;  the  defendant  terminated  the 
contract  in  October,  the  plaintiffs  having  on  hand  some  logs 
afloat  and  others  cut  in  the  woods,  but  not  removed ;  these  were 
measured  and  found  to  be  nearly  all  of  less  than  the  specified 
average  diameter;  but  it  was  held  that,  in  the  absence  of  evi- 
dence they  had  acted  unreasonably  or  in  bad  faith,  he  was  liable 
for  the  cost  of  all  the  logs,  and  not  merely  of  such  as  would 
average  of  the  specified  diameter.**  The  defendant  may  not 
recover  damages  or  mitigate  his  liability  to  the  plaintiff  by 
showing  any  detriment  he  has  sustained  by  the  latter's  nonper- 
formance if  it  was  caused  by  the  former's  breach.*'  The 
abandonment  of  the  work  after  payment  for  the  labor  and  ma- 
terials, pursuant  to  the  certificate  of  the  architect,  is  cause  foi 
the  recovery  of  so  much  money  as  has  been  paid  to  extinguish 
liens  filed  on  the  building.** 

Section  3. 

BALVAGE. 

§  715.  Requisites  of  salvage  service;  parties  liable,  A  salvage 
claim  is  in  the  nature  of  a  quantum  meruit;  but  certain  facts 
must  exist  to  give  it  validity:     First,  a  marine  peril  to  the 

21  Id.;  United  States  v.  Speed,  8  !!2 Wolf  v.  Boston  V.  B.  Co.,  109 

Wall.  77,  19  L.  ed.  449;   Thompson  jylass.  68. 

V.  Jackson,  11  B.  Mon.  114.  gg  ^^^^^g  ^_  Dalton  P.  Mills,  86 

The    recovery    of    such    expenses 
must  not  exceed  necessary  disburse- 
ments.    Railway   Co.  v.   Beard,  55  2*L'Union  Musicale  v.  Chevalier, 
Ark.  309.  109  Me.  548. 
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property  to  be  rescued ;  *°  second,  voluntary  service  not  owed  to 
the  property  as  a  matter  of  duty ;  **  third,  success  in  saving  the 
property,  or  some  portion  of  it,  from  the  impending  peril.^'' 
These. requisites  distinguish  salvage  service  from  that  which  is 
compensated  on  the  quantum  meruit  at  common  law.  Hence,  a 
right  to  compensation  may  exist  for  service  in  saving  a  vessel 
though  it  does  not  constitute  a  claim  for  salvage.  Thus,  where 
valuable  services  were  rendered,  upon  the  employment  of  the 
owners,  to  a  vessel  in  imminent  peril  by  one  having  great  skill 
in  rescuing  wrecked  vessels  and  unusual  means  adapted  to  such 
exigencies,  but  under  circumstances  which  prevented  him  from 
being  compensated  on  the  principles  of  salvage,  it  was  held 
that  he  was  entitled  to  recover  a  very  liberal  allowance  for  his 
services,  to  be  measured  as  well  by  the  extent  of  his  skill  and 
means  as  by  the  time  and  number  of  men  employed.^'  So  com- 
pensation for  meritorious  services  in  relieving  a  vessel  aground, 
or  otherwise  in  distress  or  danger,  or  even  in  attempting  to  do 
so,  may  be  allowed  upon  a  bill  for  salvage  although  a  case  for 
salvage  compensation  is  not  made  out.*'  The  later  cases  favor 
the  extension  of  the  rule  of  awarding  compensation  upon  salvage 

25  The    Mannie    Swan,    145    Fed.       70  C.  C.  A.  356.     See  The  Thomas 


747;  The  Urko  Mendi,  216  Fed.  427 
The  Violet  Blossom,  216  Fed.  379 
The   San   Cristobal,   215   Fed.   615 


Morgan,  123  Fed.  781. 

The  peril  need  not  be  great.     The 
Leipaic,  5  Fed.  108.    A  situation  of 


The  Roanoke,  130  C.  C.  A.  503,  214  actual  apprehension,  though  not  of 

Fed.  63.  real  danger,  is  sufficient.     The  Ply- 

26  The  Violet   Blossom,   216   Fed.  mouth  Rock,  9  id.  413. 

379;    The   San    Cristobal,   215    Fed.  A  raft  of  timber  is  subject  to  the 

615;  The  Roanoke,  130  C.  C.  A.  503,  admiralty   jurisdiction    on   a   claim 

214  Fed.  63.     See  The  C.  P.  Minch,  fot   salvage.     Muntz  v.  A  Raft   of 

61  Fed.  511,  and  cases  cited.  Timber,  15  id.  555.     See  §  720. 

27  The  Burlington,  73  Fed.  258 ;  A  marine  peril  exists  where  the 
The  Connemara,  108  U.  S.  352,  27  winds  and  waves  were  the  proximate 
L.  ed.  751;  Murphy  v.  Ship  Suliote,  cause  of  the  disaster,  though  the 
5  Fed.  99;  The  Clarita,  23  Wall.  1,  miscalculation  of  the  master  of  the 
23  L.  ed.  146;  Fifty  Associates  v.  vessel  was  the  remote  cause.  Inter- 
Boston,  201  Mass.  585;  The  S.  C.  Island  S.  N.  Co.  v.  1206  Bags  of 
Schenck,  158  Fed.  54,   85   0.  C.  A.  Sugar,  9  Hawaii  323. 

384;  The  City  of  Puebla,  153  Fed.  88  Sturgis  v.  Law,  3  Sandf.  451. 

925;    The  Myrtle  Tunnel,   146  Fed.  29  The  Urko  Mendi,  216  Fed.  427; 

324;   Merritt  &  C.  D.  &  W.  Co.  v.  The  Henry  Maurer,  215  Fed.  238; 

.aforris  &,  C.  D.  Co.,  137  Fed.  780,  Reichert  v.   Carfloat,   etc.   Co.,   213 
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principles  so  as  to  include  towage  when  it  is  rendered  to  a  dis- 
abled vessel,  not  with  a  view  merely  to  expedite  her  passage 
from  one  place  of  safety  to  another,  but  with  the  obvious  pur- 
pose of  relief  from  some  circumstances  of  danger,  either  present 
or  reasonably  to  be  apprehended.'"  Cases  of  corporation  salvors, 
at  one  time  held  not  to  be  within  the  rule,'^  are  not  an  excep- 
tion.^''  Salvage  may  be  awarded  as  against  the  cargo  though 
the  salving  vessel  and  the  schooner  from  which  the  cargo  was 
salved  were  owned  by  the  same  persons,  and  both  vessels  were 
under  general  orders  to  assist  each  other.'*  A  party  whose 
fault  hns  placed  a  vessel  in  a  situation  of  peril  may  not  recover 
for  services  rendered  her.'* 

The  law  of  salvage,  so  far  as  it  allows  the  recovery  of  bounties 
and  rewards  for  perilous  service,  in  addition  to  the  actual  value 
of  such  service,  cannot  be  applied  in  state  courts,  being  a  matter 
of  exclusive  admiralty  jurisdiction.  But  such  courts  may  con- 
sider the  peril  of  the  service  rendered  both  to  life  and  property 


Fed.  127;  The  Lighter  P.  R.  R.  No. 
250,.  209  Fed.  493;  The  Richmond, 
209  Fed.  488;  The  Sailor's  Bride,  1 
Brown's  Adm.  68 ;  The  Williams,  id. 
208;  The  Clarion,  id.  74;  George  v. 
The  Arctic  Bee,  232;  The  J.  F.  Far- 
Ian,  8  Blatchf.  207;  The  Barnegat, 
55  Fed.  92. 

30  The  Florence,  215  Fed.  283; 
The  Adelaide  T.  Carleton,  215  Fed. 
932;  The  San  Cristobal,  215  Fed. 
615;  The  Henry  Maurer,  215  Fed. 
238 ;  The  Roanoke,  130  C.  C.  A.  503, 
214  Fed.  63;  Blake  v.  Baltimore, 
etc.  Co.,  128  C.  C.  A.  577,  211  Fed. 
n6;  The  Apache,  124  Fed.  905.  But 
see  Murray  v.  United  States,  55  Fed. 
829,  5  C.  C.  A.  283,  aflf'g  52  Fed.  172. 

31  Compagnie  Commerciale  de 
Transport  a  Vapeur  Frangaise  v. 
Charente  S.  Co.,  9  C.  C.  A.  292,  60 
Fed.  921 ;  The  R.  R.  Rhodes,  82  Fed. 
751,  27  C.  C.  A.  258;  Ulster  S.  S. 
Co.  V.  Cape  Fear  T.  &  T.  Co.,  94 
Fed.  214,  36  C.  C.  A.  201;  United 
States  V.  Morgan,  99  Fed.  570,  39 


C.  C.  A.  653 ;  The  Catalina,  105  Fed. 
633,  44  C.  C.  A.  638;  The  Hekla,  62 
Fed.  941;  The  Beaconsfleld,  67 
Fed.  144;  The  Stratton  Audley,  3 
Bene.  241;  The  J.  F.  Farlan,  id. 
206.     See  s.  c,  8  Blatch.  207. 

82  Per  Brown,  J.,  in  The  Plymouth 
Rock,  9  Fed.  413;  The  Camanche,  8 
Wall.  448,  Ifl  L.  ed.  397;  The  Birdie, 
7  Blatch.  238. 

Towing  a  disabled  vessel  on  the 
high  seas  is  always  a  salvage  serv- 
ice. The  Great  Northern,  72  Fed. 
678. 

83  Inter-Island  S.  N.  Co.  v.  1206 
Bags  of  Sugar,  supra.  And  in  The 
Roanoke,  130  C.  C.  A.  503,  214  Fed. 
63,  similar  compensation  was  al- 
lowed in  a  libel  evidently  against 
the  vessel  salved  in  favor  of  the 
crew  of  the  salving  vessel,  when 
both  vessels  belonged  to  the  same 
owner. 

84  The  Noreuga,  211  Fed.  355; 
The  Pine  Forest,  129  Fed.  700,  1 
Ii.R.A.(N.S.)   873,  64  C.  C.  A.  228. 
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and  the  value  of  the  property  saved  in  arriving  at  the  value  of 
the  service,  the  compensation  to  be  paid  therefor  not  being 
agTeed  upon.**  Vessels  which  unite  in  creating  a  condition 
which  requires  salvage  services  are  jointly  liable  therefor.*® 

§  716.  A  specific  amount  may  be  fixed  by  agreement.  An 
agreement  for  a  specific  sum  dependent  upon  success  does  not 
alter  the  nature  of  the  service,  but  only  furnishes  a  rule  of 
compensation.  The  fairness  or  unfairness  of  such  an  agree- 
ment cannot  be  affected  by  considering  subsequent  events." 
And  a  person  hired  to  assist  with  knowledge  that  his  employer 
is  operating  under  such  a  contract  is  also  limited  in  the  amount 
of  his  recovery  by  the  contract  price;  and  the  fact  that  he  is 
uninformed  as  to  the  terms  of  the  contract  will  not  subject  the 
property  or  the  owners  to  an  additional  liability.*'  Until  quite 
recently  the  admiralty  courts  have  set  aside  contracts  made  for 
what  they  have  considered  exorbitant  considerations  with  a  free 
hand  on  the  theory  that,  being  made  when  the  property  salved 
was  in  peril,  they  should  be  closely  scrutinized.*®  Without 
going  so  far  as  to  say  that  these  cases  will  not  be  upheld  when 
it  appears  that  the  price  agreed  upon  is  unreasonable  or  ex- 
orbitant the  supreme  court  of  the  United  States  is  "unable  to 
assent  to  the  general  proposition  laid  down  in  some  of  them  that 
salvage  contracts  are  within  the  discretion  of  the  court  and  will 
be  set  aside  in  all  cases  where,  after  the  service  is  performed, 
the  stipulated  compensation  appears  to  be  unreasonable.  If 
such  were  the  law  contracts  for  salvage  services  would  be  of  no 

86  Anthanissen  v.  Dart,  94  Ga.  L.  ed.  874;  Wilder's  Co.  v.  The  Lur- 
543.  line,  11  Hawaii  83,  94;   Two  Hun- 

S6  McWilliams  v.  New  York,   134  dred  Tons  of  Coal,  7  Bene.  343 ;  The 

Fed.  1015.  A.  D.  Patchin,  1  Blateh.  414;  Wil- 

87  The  Silver  Spray's  Boilers,  1  liams  v.  The  Jenny  Lind,  1  Newb. 
Brown  349;  The  Solway  Prince,  443;  Cowell  v.  The  Brothers  Bee, 
[1896]  Prob.  Div.  120;  The  Strath-  136;  Sohultz  v.  The  Nancy,  id.  139. 
garry,  [1895]  Prob.  264.  See   Post   v.   Jones,    19   How.    150; 

88  The  Silver  Spray's  Boilers,  su-  The  Clandeboye,  17  C.  C.  A.  300,  70 
pra;  The  Marquette,  1  Brown  364.  Fed.  631;   The  Sirius,  57  Fed.  851, 

39  The  Leipsic,   5   Fed.   108;    The  6    C.    C.    A.    614,    rev'g    53    Fed. 

C.  &  C.  Brooks,  17  id.  548 ;  Scott  v.  611 ;  The  Elmbank,  69  Fed.  104,  16 

Four  Hundred  Tons  of  Coal,  39  id.  C.   C.   A.    164;    The  Altair,    [1897] 

285;  The  Tornado,  109  U.  S.  110,  27  Prob.  Div.  105. 
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practical  value,  and  salvors  would  be  forced  to  rely  upon  the 
liberality  of  the  courts."  *"  Where  the  salvor,  however,  has  not 
taken  advantage  of  his  power  to  make  an  unreasonable  bargain 
courts  of  admiralty  will  enforce  contracts  made  for  salvage 
service.*^  In  such  cases  the  vessel-owners  will  be  bound  for  the 
sum  named  without  any  deduction  in  respect  of  the  salvage  of 
the  cargo. *^  To  defeat  a  salvage  suit  on  the  ground  of  a  special 
contract  nothing  short  of  a  contract  to  pay  a  given  sum  for  the 
services  to  be  rendered,  or  a  binding  agreement  to  pay  at  all 
events,  whether  successful  or  unsuccessful  in  the  enterprise, 
will  have  that  effect.*'    If  supervening  circumstances  make  the 


40  The  Elfrida,  172  U.  S.  186,  196, 
43  L.  ed.  413,  417;  Elphicke  v.  White 
L.  T.  Co.,  106  Fed.  945,  46  C.  C.  A. 
56;  The  Lasca,  133  Fed.  1005. 

41  The  Thornley,  98  Fed.  735,  39 
C.  C.  A.  248;  The  Sir  William  Arm- 
strong, 53  Fed.  145;  The  Sirius,  id. 
611;  The  Albert,  56  id.  721;  The  J. 
G.  Paint,  1  Bene.  545;  The  Prinz 
Heinrieh,  13  Prob.  Div.  31;  Harley 
V.  Four  Hundred  Sixty-seven  Bars 
of  E.  Iron,  1  Sa^vyer  1;  The  Inde- 
pendence, 2  Curt.  357;  The  Emulus, 
1  Sumn.  207 ;  Bearse  v.  Pigs  of  Cop- 
per, 1  Story  314;  The  True  Blue,  2 
W.  Rob.  176;  The  Henry,  2  Eng.  L. 
&  Eq.  564.  See  Gould  v.  United 
States,  1  Ct.  of  Cls.  183;  Bondies 
V.  Sherwood,  22  How.  214. 

"We  do  not  say  that,  to  impugn  a 
salvage  contract,  such  duress  must 
be  shown  as  would  require  a  court 
of  law  to  set  aside  an  ordinary  con- 
tract; but  where  no  such  circum- 
stances exist  as  amount  to  a  moral 
compulsion  the  contract  should  not 
be  held  bad  simply  because  the  price 
agreed  to  be  paid  turned  out  to  be 
much  greater  than  the  services  were 
actually  worth.  The  presumptions 
are  in  favor  of  the  validity  of  the 
contract,  although  in  passing  upon 
the  question  of  compulsion  the  fact 
that  the  contract  was  made  at  sea, 


or  imder  circumstances  demanding 
immediate  action,  is  an  important 
consideration.  If,  when  the  con- 
tract is  made,  the  price  agreed  to  be 
paid  appears  to  be  just  and  reason- 
able, in  view  of  the  value  of  the 
property  at  stake,  the  danger  from 
which  it  is  to  be  rescued,  the  risk  to 
the  salvors  and  the  salving  prop- 
erty, the  time  and  labor  probably 
necessary  to  effect  the  salvage,  and 
the  contingency  of  losing  all  in  case 
of  failure,  the  sum  ought  not  to  be 
reduced  by  an  unexpected  success 
in  accomplishing  the  work,  unless 
the  compensation  for  the  work  actu- 
ally done  be  grossly  exorbitant." 
The  Elfrida,  supra. 

42  The  Prinz  Heinrieh,  supra. 

43  The  Camanche,  8  Wall.  448,  19 
L.  ed.  397.  In  this  case  the  defense 
offered  was  that  the  services  ren- 
dered were  not  salvage  services  be- 
cause, as  alleged,  they  were  ren- 
dered under  an  agreement  for  a 
fixed  sum.  Clifford,  J.,  said:  "Three 
answers  may  be  given  to  that  propo- 
sition, each  of  which  is  sufficient  to 
show  that  it  cannot  be  sustained. 
(1)  No  such  defense  was  set  up  in 
the  answer.  (2)  Nothing  was  ever 
paid  or  tendered  to  the  libelants  for 
that  part  of  their  claim  now  in  con- 
troversy  and  it  is  well  settled  law 
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performance  of  a  salvage  contract  impossible  and  the  vessel  in 
distress  is  saved  from  peril  by  a  different  service  from  that  con- 
tracted for — as  where  she  is  tovred  to  C.  instead  of  to  G.,  as  the 
contract  provided — the  court  may  award  compensation  as  though 
no  agreement  therefor  had  been  made.**  Salvage  claims  rest, 
not  upon  contract,  but  upon  the  right  to  be  paid  out  of  the 
property  salved;  therefore  if  services  have  been  rendered  the 
salvor  does  not  forfeit  his  right  to  remuneration  because  he 
acted  under  an  express  agreement  which  he  did  not  perform.** 
The  conduct  of  those  who  render  services  upon  request  may  be 
so  reprehensible  as  to  deprive  them  of  the  right  to  a  bonus  and 


that  an  agreement  of  the  kind  sug- 
gested is  no  defense  to  a  meritorious 
claim  for  salvage,  unless  it  is  set 
up  in  the  answer  with  an  averment 
of  tender  or  payment.  Such  an 
agreement  does  not  alter  the  char- 
acter of  the  service  rendered;  so 
that  if  it  was  in  fact  salvage  serv- 
ice, it  is  none  the  less  so  because 
the  compensation  to  be  received  is 
regulated  by  the  terms  of  an  agree- 
ment between  the  master  of  the  ship 
or  the  owners  of  the  salved  prop- 
erty. The  Emulus,  ]  Sumn.  207. 
Defenses  in  salvage  suits  as  well  as 
in  other  suits  in  admiralty  must  be 
set  up  in  the  answer,  and  if  not, 
and  the  services  proved  were  sal- 
vage services,  the  libelants  must 
prevail.  The  Boston,  1  Sumn.  328. 
Agreements  of  the  kind  suggested 
ought  certainly  to  be  set  up  in  the 
answer,  as  it  is  not  every  agreement 
which  will  have  the  effect  to  dimin- 
ish a  claim  for  salvage  compensa- 
tion. On  the  contrary,  the  rule  is 
that  nothing  short  of  a  contract  to 
pay  a  given  sum  for  the  services  to 
be  rendered,  or  a  binding  engage- 
ment to  pay  at  all  events,  whether 
successful  or  unsuccessful  in  the  en- 
terprise, will  operate  as  a  bar  to  a 
meritorious  claim  for  salvage.     The 


Versailles,  1  Curt.  353;  The  Lush- 
ington,  7  Notes  of  Cases  361;  The 
Centurion,  2  Ware  490;  The  Foster, 
Abb.  Adm.  222;  The  Whitaker,  1 
Sprague  282;  The  Brig  Susan,  id. 
503;  Parsons  on  Shipping,  275;  The 
Phantom,  L.  R.  1  Adm.  &  Ecc.  58; 
The  White  Star,  id.  68;  The  Sara- 
toga, 1  Lush.  321;  MacLachlin  on 
Shipping,  531;  CoiRn  v.  The  John 
Shaw,  1  Cliff.  230.  (3)  But  if  the 
agreement  had  been  set  up  in  the 
answer  it  would  constitute  no  de- 
fense, as  by  the  terms  of  the  instru- 
ment the  libelants  were  not  to  re- 
ceive any  compensation  whatever  or 
be  entitled  to  any  lien  upon  the 
property  unless  the  materiails  and 
machinery  were  substantially  saved, 
so  that  it  is  clear  that  the  com- 
pensation was  not  to  be  paid  at  all 
events."  See  Rowley  v.  Goddard,  1 
Low.  154. 

A  contract  does  not  result  from  a 
mere  request  for  aid  made  by  the 
master  of  a  vessel  in  distress.  The 
R.  R.  Rhodes,  82  Fed.  751,  27  C. 
C.  A.  258. 

**  The  Westbourne,  14  Prob.  Div. 
132.  See  The  Bayamo,  171  Fed.  65, 
96  C.  C.  A.  1. 

4BThe  Hestia,  [1895]  Prob.  Div. 
193. 
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limit  their  recovery  to  a  per  diem  allowance  and  reimburse- 
ment for  expenses.*' 

§  717.  Nature  of  peril,  and  duty  of  claimant;  who  may  be 
salvors.  The  vessel  must  be  in  imminent  peril,  though  it  is  not 
necessary  that  but  for  the  service  for  which  salvage  is  claimed 
she  would  have  been  lost.*'  The  peril  may  be  from  shipwreck, 
fire,  pirates  or  enemies ;  *'  but  it  must  not  originate  in  the  neg- 
ligence or  fault  of  the  salvors.  *'  They  cannot  force  them- 
selves iipon  a  vessel  in  distress  against  the  will  of  the  master ;  *" 
nor  claim  against  the  cargo  if  the  owner  is  accessible,  when 
there  is  an  attempt  between  the  claimant  and  the  master  to 
throw  the  whole  expense  upon  the  cargo ;  *^  nor  found  a  claim 
for  salvage  upon  acts  which  are  in  themselves  tortious  or  un- 
lawful.** Seamen  belonging  to  the  ship  in  peril  cannot,  as  a 
general  rule,  claim  salvage  compensation;  not  only  because  it 
is  their  duty  to  save  both  ship  and  cargo,  if  it  is  in  their  power, 
but  because  it  would  be  unwise  to  tempt  them  to  let  the  ship 
and  cargo  get  into  a  position  of  danger  in  order  that  by  extreme 
exertion  they  might  claim  such  compensation.'*     Pilots,  also, 

46  Pacific  Mail  S.  S.  Co.  v.  Com-  49  The  Clarita,  23  Wall.  1,  23  L. 
mereial  P.  C.  Co.,  173  Fed.  28,  97  ed.  146;  The  Copella,  L.  R.  1  Adm. 
C.  C.  A.  346.  &   Ecc.  356;    The  Queen,  2  id.  53; 

47  The  Pocomoke,  173  Fed.  94;  The  Samuel  H.  Crawford,  6  Fed. 
The    Robert    S.    Besnard,    144    Fed.  906. 

992;  The  Connemara,  108  U.  S.  352,  60  New    Harbor    P.    Co.    v.    The 

27  L.  ed.  751;  The  Delphos,  1  Newb.  Charles   P.   Chouteau,   5    Fed.   463; 

412;    The  Charles,   id.   329;    Talbot  The  Cleone,  6  id.  517;   The  Susan, 

V.    Secman,    1    Cranch    1,    43;    The  1  Sprague  503;   The  Indian,  supra. 

Viola,    52    Fed.    172;    The    Thomas  See  Anna  Leland,  1  Low.  310. 

Hilyard,  55  id.  1015;   The  City  ol  6i  The  C.  M.  Titus,  11  Fed.  442. 

Atlanta,  56  id.  252.  68  Talbot  v.  Seeman,  1  Cranch  1; 

48  Id.;    Lee  v.    The   Alexander,   2  Davison  v.  Sealskins,  2  Paine  324. 
Paine  466;  Davison  v.  Sealskins,  id.  A  master  has  the  right  to  refuse 
324;  The  Indian,  159  Fed.  20,  86  C.  offered  aid  without  incurring  liabil- 
C.  A.  210.  ity  for  salvage  if  he  has  a  justified 

But  where  a  vessel  is  on  a  float-  confidence  in  his  ability  to  take  care 

ing  drydock   which   is   attached  to  of  his  vessel,  and  a  well  grounded 

shore  of  a  river,  services  in  putting  expectation  of  doing  so.     The  Urko 

out  a  fire  near  by  rendered  by  ves-  Mcndi,  216  Fed.  427. 

aels  coming  to  the  assistance  of  that  63  Gilbraith  v.  Stewart  T.  Co.,  121 

on   the   drydock    is   not   a   salvage  Fed.  540,  64  L.R.A.  193,  57  C.  C.  A. 

service.      The    San    Cristobal,    215  602;  The  Clarita,  23  Wall.  1,  23  L. 

Fed.  615,  ed,  146;  Miller  v,  Kelly,  Abb.  Adm. 
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are  excluded  from  sucli  compensation  for  any  exertions  or  serv- 
ices rendered  wMle  acting  within  tlie  line  of  their  duty ;  '*  but 
they  may  become  salvors,  like  other  persons,  if  they  perform 
extraordinary  services  outside  of  the  line  of  their  duty.^'     So 


564;  Hobart  v.  Drogan,  10  Pet.  108, 
9  L.  ed.  363;  Studley  v.  Baker,  2 
Low.  205;  CofiBn  v.  Brig  Akbar,  5 
Fed.  456;  The  C.  F.  Bielman,  108 
Fed.  878. 

"In  every  case  where  compensa- 
tion in  the  nature  of  salvage  has 
been  awarded  to  seamen  the  voyage 
has  terminated  by  the  shipwreck  of 
the  vessel,  which  has  either  gone  to 
the  bottom  or  left  her  bones  on  the 
shore,  or  she  has  been  abandoned  by 
all,  or  by  all  except  the  salvors,  un- 
der circumstances  which  show  con- 
clusively that  the  abandonment  was 
absolute,  without  hope  or  expecta- 
tion of  recovery,  or  the  seaman  has 
been  by  the  master  unmistakably 
discharged  from  the  service  of  the 
ship-owner."  The  C.  P.  Smith,  73 
Fed.  859,  20  C.  C.  A.  70.  The 
abandonment  of  a  stranded  vessel 
and  her  cargo  to  the  insurer  does 
not  give  the  master  and  seamen  the 
right  to  collect  for  salvage  services; 
in  such  a  case  there  is  merely  a 
change  of  employers.  The  C.  F.  Biel- 
man, supra. 

Services  rendered  by  such  persons 
do  not  inure  to  the  benefit  of 
strangers  who  perform  salvage  serv- 
ices. Gonzales  v.  United  States,  42 
Ct.  of  Cls.  299. 

S4  Studley  v.  Baker,  2  Low.  205; 
Hope  V.  The  Dido,  2  Paine  243. 

S6  Bean  v.  The  Grace  Brown,  2 
Hughes,  112;  Montgomery  v.  The  T. 
P.  Leathers,  1  Newb.  421 ;  The  Wave 
V.  Hyer,  2  Paine  131. 

The  pilot  act  of  Oregon  (S.  L. 
1868,  p.  23)  provides  that  the  steam 
tugs  and  pilot  boats  at  the  mouth 
of  the  Columbia  river  shall  tow  and 


pilot  vessels  upon  the  pilot  grounds 
between  Astoria  and  the  open  sea 
outside  the  bar,  "in  all  weather" 
when  the  bar  "can  be  crossed  by 
first-class  steamers  and  sail  vessels," 
for  a  uniform  compensation^  in  pro- 
portion to  the  draft  of  the  vessel, 
called  pilot  fees.  Under  this  act  it 
has  been  held  that  so  long  as  it  is 
reasonably  safe  to  take  a,  vessel  in 
tow  anywhere  on  the  pilot  grounds 
the  tug  is  bound  to  do  so,  and  is  not 
entitled  to  compensation  therefor  as 
a  salvor;  but  that  she  is  not  bound 
to  incur  extraordinary  risk  to  tow  a 
vessel  or  to. rescue  it  from  danger  of 
wreck;  and  when  she  does  so  she  is 
entitled  to  compensation  therefor  as 
a,  salvor.  Eoff  v.  Wass,  2  Sawyer 
389. 

In  Hobart  v.  Drogan,  10  Pet.  108, 
9  L.  ed.  363,  Judge  Story  said:  "A 
pilot,  as  such,  is  not  disabled  in 
virtue  of  his  ofiice  from  becoming  a 
salvor.  On  the  contrary,  whenever 
he  performs  salvage  services  beyond 
the  line  of  his  appropriate  duties, 
or  under  circumstances  to  which 
those  duties  do  not  attach,  he  stands 
in  the  same  relation  to  the  prop- 
erty as  any  other  salvor;  that  is, 
with  a  title  to  compensation  to  the 
extent  of  the  merit  of  his  services, 
viewed  in  the  light  of  a  liberal  pub- 
lic policy.  *  *  *  Extraordinary 
events  may  occur  in  which  (the  sea- 
men's) connection  with  the  ship 
may  be  dissolved  de  facto,  or  by 
operation  of  law,  or  they  may  ex- 
ceed their  proper  duty,  in  which 
case  they  may  be  permitted  to  claim 
as  salvors.     Such  was  the  case  of 
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may  the  crew  of  an  imperiled  vessel  after  they  are  discharged 
from  their  duty  and  allegiance  as  such ;  "  and  passengers  if 
they  perform  extraordinary  services."  Salvage  cannot  be  re- 
covered by  persons  who  have  acted  in  the  performance  of  a 
mere  duty,  as  where  they  are  employed  by  the  public  authorities 
to  perform  the  very  service  rendered.^'  But  a  general  agent 
for  the  ship  may  claim  as  a  salvor.  ^^  Except  as  indicated  all 
persons  who  give  any  personal  assistance  in  saving  the  property 
are  salvors;  and  the  ship,  cargo,  freight,  etc.,  sa\-ed  make  one 
fund  on  the  subject  of  salvage.^" 

§  718.  Property  must  be  saved.  Salvors,  strictly  so  called, 
are  persons  who  undertake  to  save  property  in  peril  at  the  re- 
quest of  the  owner  or  the  master ;  they  are  under  his  direction 
and  control  and  may  be  discharged  by  him,  with  or  without  good 
cause,   upon  being  compensated  for  what  they  have  already 


the  seamen  left  on  board  in  the  case 
of  The  Blaireau,  2  Cranch  268;  and 
such  was  the  exception  alluded  to 
in  the  case  of  The  Neptune,  1  Hagg. 
Adm.  237.  In  this  last  case  Lord 
Stowell,  after  saying  that  the  crew 
of  a  ship  cannot  be  considered  as 
salvors,  gave  what  he  deemed  a  defi- 
nition of  a  salvor.  'What  (said  he) 
is  a  salvor?  A  person  who,  without 
any  particular  relation  to  a  ship  in 
distress,  proffers  useful  service,  and 
gives  it  as  a  volunteer,  without  any 
pre-existing  contract  that  connects 
him  with  the  duty  of  employing 
himself  for  the  preservation  of  the 
ship.'  And  it  must  be  admitted  that 
however  harsh  the  rule  may  seem  to 
he  in  its  actual  application  to  par- 
ticular cases,  it  is  well  founded  in 
public  policy  and  strikes  at  the  root 
of  those  temptations,  which  might 
otherwise  exist,  to  seduce  pilots  and 
others  to  abandon  their  proper  duty, 
that  they  might  profit  by  the  dis- 
tresses of  the  ship  which  they  are 
bound  to  navigate."  Belong  v.  Pe- 
ragio.  Bee,  212 ;  Hand  v.  The  Elvira, 


Gilp.  60;  Le  Tegre,  3  Wash.  C.  C. 
567. 

66  The  Connemara,  108  U.  S.  352, 
27  L.  ed.  751 ;  The  Olive  Branch,  1 
Low.  286;  The  Antelope,  id.  130; 
The  Triumph,  1  Sprague  428;  The 
Blaireau,  2  Cranch  240;  Hobart  v. 
Drogan,  10  Pet.  108,  9  L.  ed.  363; 
The  Nightingale,  6  New  South 
Wales  L.  R.  18  (P.  &  D.)  ;  The 
Florence,  16  Jur.  572. 

6T  The  Connemara,  supra;  The  Two 
Friends,  1  W.  Rob.  286 ;  The  Bruns- 
ton,  2  Hagg.  Adm.  3,  note.  See 
Bond  v.  The  Cora,  2  Wash.  C.  C.  80. 

B8  Murphy  v.  Ship  Suliote,  5  Fed. 
99. 

59  The  Kate  B.  Jones,  [1897]  Proh. 
366. 

60  The  Cargo  ex  Ulysses,  13  Prob. 
Div.  205  (seamen  on  government 
vessel)  ;   The  Ottawa,  1  Low.  274. 

Though  a  charter-party  may  not 
have  been  completed  the  charterer 
is  entitled  to  salvage  based  on  the 
value  of  the  worlc  done  and  the  risk 
involved.  The  Arizonan,  144  Fed. 
81,  75  C.  C.  A.  2;W. 
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done,  or  without  such  immediate  compensation  if  their  lien  is 
not  endangered. °^  Eisk  of  life  is  not  a  necessary  element  of 
salvage  service;  where  such  risk,  however,  is  incurred  in  sav- 
ing property  it  will  place  the  salvors  in  a  higher  position  of 
merit  and  entitle  them  to  a  more  liberal  compensation.  But 
the  controlling  inquiry  in  salvage  is,  was  the  property  in 
peril  of  being  lost  and  was  it  saved  by  the  efforts  of  those 
claiming  to  be.  salvors  ?  **  Unless  it  is  saved  in  fact  by  those 
who  claim  as  salvors  salvage  will  not  be  allowed,  however 
good  their  intentions  and  heroic  and  perilous  their  exertions.*' 
Thus,  if  by  accident  or  the  negligence  of  the  salvors,  a  rescued 
ship  is  led  into  peril  as  great  as  that  from  which  she  has  been 
delivered  all  claim  to  salvage  is  lost.**  Where  three  vessels,  at 
different  times,  rendered  valuable  services  to  a  vessel  in  con- 
tinuous peril  each  was  entitled  to  salvage  although  the  separate 
services  of  neither  alone  would  have  saved  her.**     Those  who 


61  The  Ida  L.  Howard,  1  Low.  2. 

eSTke  Charles  Avery,  1  Bond. 
119;  Blagg  v.  The  Bicknell,  id.  270* 
The  Richard's.  Garrett,  55  Fed.  90 ; 
The  Enos  Soule,  95  id.  483 ;  The  El- 
dorado, 53  Fed.  840,  4  C.  C.  A.  47, 
reversing  50  Fed  951;  The  Viola, 
52  Fed.  172. 

«3  Montgomery  v.  The  T.  P.  Leath- 
ers, 1  Newb.  421;  The  John  Wurts, 
Olcott  462;  Clarke  v.  The  Dodge 
Healey,  4  Wash.  C.  C.  651;  Andrew 
V.  The  Edam,  13  Fed.  135;  The  Al- 
githa,  17  id.  551 ;  The  Avoca,  39  id. 
567;  The  Golden  Gate,  57  Fed.  661; 
The  L.  W.  Perry,  71  Fed.  745. 

84  The  Duke  of  Manchester,  6 
Moore's  P.  C.  91;  The  Yan  Yean,  8 
Prob.  Div.  147;  The  Cheerful,  11  id. 
3;  The  Benlarig,  14  id.  3;  The  Le- 
panto,  [1892]  Prob.  122. 

flSMuntz  V.  A  Eaft  of  Timber,  15 
Fed.  555 ;  The  Island  City,  1  Black 
121;  The  Strathnevis,  76  Fed.  855; 
Cowell  V.  The  Brothers,  Bee  136, 
Fed.  Cas.  No.  3,294;  The  Veendam, 
46  Fed.  489, 


After  reviewing  several  cases 
Judge  Hanford  deduced  these  prin- 
ciples: First.  To  earn  salvage,  suc- 
cess must  crown  the  efforts  of  the 
salvors.  But  when  a  vessel  has  been 
actually  rescued  from  a  situation  of 
peril  all  who  have  contributed  at 
any  stage  of  the  rescue  are  entitled 
to  a  share  of  the  reward.  Second. 
Voluntary  abandonment  of  an  at- 
tempt to  rescue  a  vessel  in  peril 
works  a  forfeiture  of  the  right  to 
salvage.  But  when  sailors  are  pre- 
vented by  stress  of  weather,  fog,  or 
darkness,  or  other  circumstances  be- 
yond their  control,  from  rendering 
further  assistance,  and  there  has 
been  no  wilful  disregard  of  duty  on 
their  part  towards  the  imperilled 
ship,  there  should  be  no  forfeiture. 
Third.  The  amount  of  salvage  to  be 
awarded  should  be  commensurate 
with  the  merit  of  the  salvor's  con- 
duct; and  when  salvage  has  been 
earned,  and  there  has  been  no  wil- 
ful misconduct  or  neglect,  mere 
failure  on  the  part  of  salvors  to  do 
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begin  a  salvage  service  and  are  in  the  successful  prosecution  of 
it  are  entitled  to  be  regarded  as  the  meritorious  salvors  of  what- 
ever is  preserved  though  wrongfully  interrupted  in  the  work  by- 
others  who  complete  the  service.^* 

§  719.  Amount  recoverable;  considerations  upon  which  com- 
pensation fixed;  interest;  conflict  of  laws.  The  amount  of  sal- 
vage to  be  allowed  is  in  the  discretion  of  the  court;  there  is  no 
precise  rule,  nor  is  it  in  its  nature  reducible  to  rule,  for  it  must 
in  every  case  depend  on  peculiar  circumstances,  such  as  peril 
incurred,  labor  sustained,  value  decreed,  and  so  forth,  all  of 
which  must  be  estimated  and  weighed.*''  In  an  early  case  in 
this  country  in  which  the  foregoing  observations  were  made, 
Johnson,  J.,  said:  "As  far  as  our  inquiries  extend,  when  a 
proportion  of  the  thing  saved  has  been  awarded,  a  half  has 
been  the  maximum,  and  an  eighth  the  minimum ;  below  that  it 
is  usual  to  adjudge  a  compensation  in  numero.  In  some  cases, 
indeed,  more  than  half  may  have  been  awarded;  but  they  will 
be  found  to  be  cases  of  very  extraordinary  merit  or  on  articles 
of  very  small  amount."  *'     The  more  material  considerations 


all  that  might  be  done  under  the 
circumstances  affords  good  ground 
for  reducing  the  amount  to  be 
awarded,  but  there  is  no  inflexible 
rule  making  a  total  forfeiture  the 
penalty.     The  Strathnevis,  supra. 

66  The  John  Gilpin,  Olcott  77. 

67  The  Willis  A.  Holden,  174  Fed. 
5,  98  C.  C.  A.  43;  The  Scout,  180 
Fed.  628;  The  Launberga,  154  Fed. 
959;  The  Rebecca  Shepherd,  148 
Fed.  727;  The  I.  W.  Nicholas,  147 
Fed.  793;  The  South  Bay,  139  Fed. 
273;  The  Santurce,  136  Fed.  682; 
The  Hughes  Bros.  &  Bangs,  No.  49, 
135  Fed.  746,  68  C.  C.  A.  384;  The 
Adventure,  8  Cranch  221;  The  Con- 
nemara,  108  U.  S.  352,  27  L.  ed. 
751;  The  Hesper,  18  Fed.  692. 

The  award  will  be  reduced,  if  in 
making  it  there  was  a  clear  mistake, 
violation  of  just  principles  or  a  de- 
parture from  authority.     The  Bay 


of  Naples,  48  Fed.  737;  The  Port 
Hunter,  ^[1910]    Prob.  Div.  343. 

"A  greater  proportion  is  given 
where  the  value  of  the  property 
saved  is  small,  and  a  smaller  pro- 
portion where  the  value  is  large. 
More  is  awarded  where  the  salving 
ship  is  a  steamer,  and  less  where  the 
service  is  performed  by  a  sailing 
vessel;  more  where  the  ship  in  dis- 
tress is  on  the  open  sea,  and  less 
where  the  mishap  occurs  near  land; 
more  in  case  of  a  derelict,  and  less 
in  the  case  of  a  ship  not  abandoned ; 
more  in  case  where  no  other  means 
of  assistance  are  at  hand  than  in 
those  where  such  other  assistance 
can  be  had;  more  where  there  is 
risk  to  the  lives  either  of  the  saved 
or  of  the  salvors  than  where  there 
is  no  such  risk."  Wilder's  Co.  v. 
Lurline,  11  Hawaii  83,'  95. 

68  The  Adventure,  supra;  Bearse 
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entertained  by  courts  in  determining  the  amount  of  comiiensa- 
tion  are  thus  stated,  as  the  result  of  the  admiralty  decisions  in 
England  and  America,  by  the  British  board  of  trade  in  iastrue- 
tions  given  in  1865  to  the  receivers  of  wrecks  in  Great  Britain: 
The  degree  of  danger  from  which  lives  or  property  are  rescued ; 
the  value  of  the  property  saved;  the  risk  incurred  by  the  sal- 
vors ;  the  value  of  the  property  employed  by  them  in  the  enter^ 
prise,  and  the  danger  to  which  it  was  exposed ;  the  skill  shown 
in  rendering  service;  the  time  and  labor  occupied.  These  con- 
siderations have  been  often  acted  upon,  and  there  has  been 
added  to  them  another :  The  degree  of  the  success  achieved  and 
the  proportions  of  the  value  of  the  property  lost  and  saved.  °' 
The  more  important  factors  are  the  value  of  the  property  saved, 
that  being  the  subject-matter  in  respect  of  which  the  action 
arises;  the  perils  from  which  the  vessel  has  been  rescued;  the 
value  of  the  rescuing  vessel.'"     The  last  consideration  affects 


V.  Pigs  of  Copper,  1  Story  314; 
Bond  V.  The  Cora,  2  Wash.  C.  C. 
80;  British  Consul  v.  Smith,  Bee 
178.  See  MoGinnis  v.  The  Pontiao, 
5  McLean  359;  Cross  v.  The  Bal- 
lona.  Bee  193;  The  Dos  Hermanos, 
10  Wheat.  306,  6  L.  ed.  328;  Smith 
V.  The  Stewart,  Crabbe  218 ;  Hobart 
V.  Drogan,  10  Pet.  108,  9  L.  ed.  363; 
Peisch  V.  Ware,  4  Cranch  347;  Ty- 
son V.  Pryor,  1  Gall.  133;  The  John 
Wurts,  Olcott  462. 

69  The  Urko  Mendi,  216  Fed.  427; 
The  Violet  Blossom,  216  Fed.  379; 
Albury  v.  Cargo  of  Lugano,  215 
Fed.  963;  The  Adelaide  T.  Carle- 
ton,  215  Fed.  932;  The  Henry  E. 
Tilton,  214  Fed.  165;  The  Craster 
Hall,  130  C.  C.  A.  72,  213  Fed.  436; 
The  Jefferson,  181  Fed.  416;  The 
Varzin,  180  id.  892;  The  City  of 
Puebla,  153  Fed.  925;  The  Chief, 
147  Fed.  875;  The  Lyman  M.  Law, 
122  Fed.  816;  Alaska  E.  Co.  v. 
United  States,  44  Ct.  of  Cls.  392; 
The  Sandringham,  10  Fed.  556,  573 ; 
The  Annie  Henderson,   15  id.   550; 


The  Egypt,  17  id.  359;  The  Queen 
of  the  Pacific,  25  id.  610;  The  Black- 
well,  10  Wall.  1 ;  The  E.  R.  Rhodes, 
82  Fed.  751,  27  C.  C.  A.  258;  The 
Haxby,  83  Fed.  715,  28  C.  C.  A.  33; 
The  Rita,  62  Fed.  761,  10  C.  C.  A. 
629;  The  North  Erin,  71  Fed.  430; 
La  Hesbaye,  id.  742;  The  T.  F. 
Oakea,  87  Fed.  229 ;  Inter-Ialand  S. 
N.  Co.  V.  1206  Bags  of  Sugar,  9 
Hawaii  323. 

WThe  Indian,  159  Fed.  20,  86 
C.  C.  A.  210;  The  Peter  White,  149 
Fed.  594;  The  Minnie  E.  Kelton, 
181  Fed.  237;  The  Richmond,  id. 
568;  The  Priscilla,  153  Fed.  476; 
The  Devonian,  150  Fed.  831;  The 
Cottage  City,  136  Fed.  496;  The 
Toledo,  id.  959;  The  Marcus  Hook, 
135  Fed.  744,  68  C.  C.  A.  382;  The 
Fred  E.  Scammell,  133  Fed.  608; 
The  Ira  A.  Allen,  128  Fed.  172; 
The  Wellington,  52  Fed.  605;  The 
Alamo,  75  Fed.  602,  21  G.  C.  A. 
451;  The  R.  R.  Rhodes,  supra;  The 
H.  E.  Runnels,  82  Fed.  755,  27 
C.  C.  A.  183;  The  Dupuy  de  Lome, 
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the  amount  of  the  reward  only  in  so  far  as  it  exposes  the  owner 
of  the  salving  ship  to  risk  of  loss.'^  Since  the  enactment  of  the 
Harter  act  of  February  13,  ISOS/^  authorizing  a  vessel  to  devi- 
ate for  the  purpose  of  salvage  without  incurring  any  responsi- 
bility to  cargo  for  so  doing,  less  consideration  than  formerly  is 
given  to  the  value  of  the  cargo  of  the  salving  vessel ;  '*  indeed,  it 
has  been  said  her  value  should  not  be  considered.''*  A  distinction 
is  made  between  the  compensation  of  salvors  who  volunteer  and 
those  who  go  in  answer  to  a  request.  In  the  former  case  there 
can  be  no  recovery  xmless  there  is  success;  in  the  latter  a 
recovery  may  be  had  in  any  event,  and  it  will  be  more  nearly  ap- 
proximated to  the  value  of  the  services  rendered.'*  In  respect 
to  vessels  engaged  in  the  business  of  salvage,  where  there  are 
no  circumstances  of  unusual  danger  and  no  exceptional  activity, 
the  reward  will  not  be  out  of  all  proportion  to  what  would  have 
been  accepted  upon  a  contract  contingent  upon  success.''*  In 
one  case  this  rule  has  been  applied  to  a  vessel  not  thus  engaged.'" 
Although  by  the  general  maritime  law,  aside  from  the  English 
statutes,  the  saving  of  human  life,  disassociated  from  the  saving 
of  property,  is  not  a  subject  of  salvage  compensation,  yet,  when 
connected  with  the  rescue  of  property,  it  is  uniformly  held  to 
enhance  the  meritorious  character  of  the  service  and  the  con- 
sequent remuneration.'"    If  salvors  have  sustained  serious  pecu- 

55  Fed.  93 ;  Murphy  v.  Ship  Suliote,  366 ;  The  I.  W.  Nicholas,  147  Fed. 

5    Fed.   99;    The   Elm  Branch,   106  793. 

id.  952;   The  St.   Paul,  86  id.  340,  76  The  Carroll,   167   Fed.   112,   92 

30   C.   C.,A.   70;    The  Kaiser   Wil-  C.  C.  A.  564;  The  Birdie,  7  Blatch. 

helm    Der    Grosse,    106    Fed.    963;  243;  The  H.  B.  Foster,  1  Abb.  Adm. 

The  Glengyle,  [1898]  Prob.  97.  -235;    Ehrman  v.  Swiftsure,   4  Fed. 

71  The  Werra,  12  Prob.  Div.  52.  463.  See  Ulster  S.  S.  Co.  v.  Cape 
See  The  Brina  P.  Pendleton,  200  Fear  T.  &  T.  Co.,  94  Fed.  214,  36 
fed.  848.  C.  C.  A.  201;   The  Hesper,  18  Fed. 

72  2  Suppl't  to  E.  S.  of  U.  S.  81.  696 ;    The   Catalina,   105    Fed.   633, 

73  The  Florence,  65  Fed.  248.  44  C.  C.  A.  638 ;  The  New  Camelia, 

74  The  Ereza,  124  Fed.  659.  105  Fed.  637,  44  C.  C.  A.  642;  The 

75  Wilmington  T.  Co.  v.  The  Old  Penobscot,  106  Fed.  419,  45  C.  C.  A. 
Kensington,  39  Fed.  496;   The  Un-  372. 

daunted,   1   Lush.   90,   quoted   from  77  The  Mary  E.  Long,  7  Fed.  364. 

on  this   point  in   The   Sabine,   101  78  The  Edith  L.   Allen,   139   Fed. 

U.  S.  384,  390,  25  L.  ed.  982,  984;  888;    The    Aid,    1    Hagg    84;    The 

The   Kate   B.    Jones,    [1892]    Prob.  Queen  Mab,  3  id.  242;  The  Emblem, 
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niary  loss  in  saving  a  vessel  of  ample  value  to  defray  it,  in 
addition  to  a  proper  sum  for  the  master  and  crew,  and  ^so  to 
leave  a  substantial  surplus  to  the  ovi^ner,  the  remun^ation 
should  include  a  sum  sufficient  to  reward  the  risk  and  labbr  and 
cover  damages  and  expenses  resTilting  from  the  performance  of 
the  services,  and  evidence  of  these  should  be  received.™  But 
except  in  very  plain  cases,  where  the  injuries  to  the /salving 
vessel  are  clearly  distinguishable,  consisting  of  some  distinct 
damages  necessarily  arising  to  such  vessel  from  the  service  ren- 
dered,*" the  injuries  for  wear  and  tear  will  not  be  compensated 
by  a  separate  allowance,  but  as  one  of  the  risks  of  the  service, 
enhancing  its  merit  and  its  rewards  because  of  this  risk  as  one 
of  the  hazards  of  the  enterprise."^  The  principle  which  controls 
is  adequate  compensation  for  the  service  rendered,  in  view  of 
the  difficulties  attending  it  and  the  results  achieved,  bearing  in 
mind  the  policy  of  encouraging  efforts  to  rescue  imperiled  lives 
and  property.*^  "Salvage  should  be  regarded  in  the  light  of 
compensation  and  reward  and  not  in  the  light  of  prize.  The 
latter  is  more  like  a  gift  of  fortune,  conferred  without  any  re- 
gard to  the  loss  or  sufferings  of  the  owner,  who  is  a  public 
enemy.  Salvage  is  a  reward  granted  for  saving  the  property 
of  the  unfortunate,  and  should  not  exceed  what  is  necessary  to 

Daveis,  61;   The  Plymouth  Rock,  9  124  Fed.  659;   The  Plymouth  Rock, 

Fed.  413;  The  Alamo,  75  Fed.  602,  9   Fed.   413;    The   John   Gilpin   01- 

21  C.  C.  A.  451;   The  T.  F.  Oakes,  cott,   77;   The  Egypt,   17  Fed.  359; 

87  Fed.  229.  The   Mary   E.   Dana,   id.    353;    The 

WThe  Varzin,  180  Fed.  892;  The  Akaba,  54  Fed.  197,  C.  C.  A.  281; 

Arizonan,  136  Fed.  1016;  The  Edith  The  Baker,  25  Fed.  774;   The  Gam- 

L.   Allen,   122   Fed.   729;    The   City  i,g(.ta,  74  Fed.  259,  20  C.  C.  A.  417. 

of   Chester,  9  Prob.  Div.   182;    The  gp^^j^j   considerations   increasing 

^       '  ■         ■  the  discomfort  of  the  service,  have 

80  The  Florence,  65  Fed.  Eep.  248.       ,         ,   ,        .    ,  .-,       ..       ■     r, 

,  „       „     ,  ,      ,    „    „    T     „      ^T         been  taken  into  consideration  in  nx- 

81  The  Rockland  &  R.  L.  Go.  No.       .       „ 

1,  175  Fed.  524;  Gonzales  v.  United  ^"^  *^^  ^'^^"^'  ^^  "^^'''^  '^^"""'^  ^° 

States,    42    Ct.    of    Cls.    299;     The  ^^^^^"g   ^^^   g°°'^«   ^''"'^   *^«   ^""'^ 

Niagara,  89  Fed.  1000.  '^^'^''   compelled   to   work   in   water 

88  The   Violet   Blossom,   216   Fed.  '"^^°^    ^^"^    become    bad    from    the 

379;  J.  M.  Guffey,  etc.  Co.  v.  Bori-  caustic  soda  which  was  part  of  the 

eon,    211    Fed.    594;    The    Western  cargo,  which  inflamed  the  eyes  and 

Star,     157     Fed.     480;     The    Peter  skins    of    the    salvors.      Albury    v. 

White,    149    Fed.    594-,    The   Ereza,  Cargo  of  Lugano,  215  Fed.  963. 
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insure  the  most  prompt,  energetic  and  daring  efforts  of  'those 
who  have  it  in  their  power  to  furnish  aid  and  succor.  Any- 
thing beyond  this  would  be  foreign  to  the  principles  and  pur- 
poses of  salvage.  Anything  short  of  this  would  not  secure  its 
objects.  The  courts  should  be  liberal,  but  not  extravagant; 
otherwise  that  which  is  intended  to  be  encouragement  to  rescue 
property  from  destruction  may  be  a  temptation  to  subject  it  to 
peril."  The  value  of  the  property  saved  is  always  regarded,'* 
but  its  importance  as  a  factor  in  determining  the  amount  of  the 
allowance  is  less  than  it  was  formerly.  Increasing  considera- 
tion is  gi\en  to  the  perils  encountered.'^  This  includes  the 
absence  of  other  assistance  than  that  given  by  the  salvor.'^ 
Since  the  advent  of  iron  and  steel  vessels  operated  by  steam 
there  has  been  a  decided  tendency  to  qualify  the  grades  of  sal- 


83  Per  Justice  Bradley  in  Mur- 
phy V.  Ship  Sullote,  5  Fed.  99 ;  The 
Chinese  Prince,  61  id.  697;  The 
Elena  G.,  id.  519;  The  Florence,  65 
id.  284;  The  Kaiser  Wilhelm  Der 
Grosse,  106  id.  963;  The  J.  Emory 
Owen,  128  id.  996.  See  J.  M.  Guf- 
fey,  etc.  Go.  v.  Borison,  211  Fed. 
594,   quoting  the  text. 

84  The  Ereza,  124  Fed.  659;  The 
Oxford,  66  Fed.  590,  13  C.  C.  A. 
647.  The  compensation  may  be  re- 
duced below  a  fair  quantum  meruit 
when  otherwise  nothing  would  be 
left  for  the  owner.  The  Lamington, 
86  Fed.  675,  30  C.  C.  A.  271.  See 
note  to  this  case  in  the  last  volume, 
and  see  §  720. 

85  The  Sun,  161  Fed.  385;  The 
Lottie  E.  Hopkins,  133  Fed.  405; 
The  Edith  L.  Allen,  122  Fed.  729, 
129  Fed.  209,  63  C.  C.  A.  367;  The 
Joseph  Stickney,  127  Fed.  763;  The 
Apache,  124  Fed.  905;  The  Port 
Hunter  (1910)  Prob.  Div.  343.  See 
The  Benj.  A.  Van  Brunt,  164  Fed. 
775;  cases  cited  ii>  next  to  the  last 
preceding  note;  The  O.  C.  Han- 
chett,  76  Fed.  1003,  22  C.  C.  A. 
678;  The  Boyne,  98  Fied.  444;  The 

Suth.  Dam.  Vol.  III.— 18. 


Elm  Branch,  106  id.  952;  The  St. 
Paul,  86  id.  340,  30  C.  C.  A,  70; 
The  Goya,  108  Fed.  413;  The  Glen- 
gyle,  [1898]  Prob.  97.  See  Hand  v. 
The  Elvira,  1  Gilp.  607 ;  Murphy  v. 
The  Suliote,  5  Fed.  99;  The  Hyder- 
abad, 11  id.  748;  Anderson  v.  The 
Edam,  13  id.  135;  The  Gyclone,  16 
id.  486;  Baker  S.  Co.  v.  The  Ex- 
celsior, 19  id.  436;  The  Rio  Grande, 
22  id.  914;  The  Labrador,  39  id. 
503;  The  Neto,  15  id.  819.  In  the 
last  case  Locke,  J.,  gives  the  cir- 
cumstances connected  with  several 
unreported  cases  in  the  southern 
district  of  Florida  and  the  amount 
awarded  in  each.  See,  also.  Bond 
V.  The  Cora,  2  Wash.  C.  C.  80;  The 
Saragossa,  1  Bene.  553;  The  Lan- 
caster, 8  Prob.  Div.  65;  The  Marie 
Anne,  48  Fed.  742 ;  The  Kaaterskill, 
id.  701. 

86  The  Boyne,  98  Fed.  444,  and 
cases  cited  447;  The  Devonian,  150 
Fed.  831. 

Services  rendered  by  a  vessel 
which  malies  no  claim  for  salvage 
will  not  be  considered  in  determin- 
ing the  rights  of  claimants.  The 
J.  Emory  Owen,  128  Fed.  996. 
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vage  services,  and  reduce  the  award  from  the  standard  of  the 
days  of  sailing  vessels,  and  to  take  into  account  the  greatly 
increased  ease  with  which  assistance  may  be  secured.*''  The 
value  of  the  service  is  to  be  estimated  by  the  condition  of  wind 
and  sea  prevailing  at  the  time  it  is  entered  upon,  the  circum- 
stances of  the  salved  and  salving  vessels  at  that  time,  and  the 
casualties  which  experience  teaches  are  liable  to  happen  in  the 
course  of  events  while  the  service  continues.''  Changed  con- 
ditions for  the  better  which  occur  during  the  course  of  the 
service  do  not  entitle  the  salved  ship  to  claim  the  benefit  there- 
of to  the  injury  of  the  other.'®  If  an  injury  is  inflicted  on  the 
salved  vessel  during  the  course  of  the  salvage  operations  it  may 
be  regarded  in  fixing  the  amount  of  the  award,®"  and  so  may 
expense  incurred  in  getting  her  off  a  bar  where  she  became 
grounded  during  the  salving  operations;  the  allowance  cannot 
specifically  cover  that  expense  because  it  was  at  the  risk  of  the 
salvors.®^  Where  a  vessel  has  rendered  necessary  services  to 
another  and  was  in  a  position  to  render  further  valuable  serv- 
ices, and  her  continued  assistance  was  dispensed  with,  the  fur- 
ther services  which  she  had  a  chance  to  render  will  be  taken 
into  account  in  making  an  award.®^  If  the  salving  vessel 
reaches  her  destination  in  time  to  fulfill  her  contracts  and  sail 
on  her  appointed  day  the  detention  will  not  be  considered  im- 
portant.®' The  remoteness  of  losses  sustained  by  a  salving 
vessel  will  not  necessarily  cause  them  to  be  disregarded  in 

8TJ.  M.  Guffey,  etc.  Co.  v.  Bori-  saThe   Maasdam,   10   T.  L.   Eep. 

son,  211  Fed,  594.  30. 

88  The  Craster  Hall,  130  C.  C.  A.  93  The  Werra,  12  Prob.  Biv.  52. 

72;   213   Fed.  436.  jf  towage  is  done  by  a  freight  or 

89Tfle    Great   Northern,   72   Fed. 

678.    But  compare  J.  M.  Guffey,  etc. 

Co.  V.  Borison,  211  Fed.  594,  where 
.,.,,,,,,         ,  .         .  will  be  compensated  lor  at  a  some- 

it  13  held  that  such  services  inure  ^ 

to  the  benefit  of  the  owner.  ^^^*  g"'^*^'^  r^'*^  *^i^"  ^^^^  °^  "^^"^^ 

90  The  John  Fleming,  136  Fed.  towage  by  tugs  intended  for  that 
486;  The  Haxby,  83  Fed.  715,  28  purpose.  The  Monticello,  81  Fed. 
0.  C.  A.  33.  211.     See  The   Great  Northern,   72 

91  The  William  Smith,  59  Fed.  id.  678;  The  Emily  B.  Souder,  15 
615.  Blatch.  185,  Fed.  Cas.  No.  4,458. 


passenger   steamer,   which   is  neces- 
sarily delayed  somewhat  thereby,  it 
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fixing  an  allowance  for  the  services  rendered.''*  The  time  lost 
in  reaching  the  salved  vessel  and  the  resulting  loss  of  time  in 
later  movements  of  the  salving  vessel,  though  that  results  from 
a  storm,  may  be  regarded  if  immediately  connected  with  the 
performance  of  the  service,  as  may  the  risk  of  imperiling  her 
insurance.^®  A  different  view  was  taken  where  the  salvor 
grounded  on  her  way  to  secure  coal  to  take  the  place  of  that 
used  in  rendering  the  service.*^  In  estimating  the  value  of  the 
property  saved,  it  has  been  said  that,  where  the  service 
rendered  enabled  the  vessel  to  complete  her  voyage  and  earn  the 
entire  freight  agreed  upon,  that  the  weight  of  authority  has  set- 
tled the  rule  to  be  that  the  freight  to  be  considered  is  only  such 
proportion  as  the  distance  at  which  the  service  was  performed 
bore  from  the  point  of  departure  to  the  whole  voyage."  If  the 
duty  on  a  cargo  in  port  has  been  paid,  subject  to  repayment  if 
there  is  a  loss  before  it  is  landed,  the  value  is  to  be  computed 
for  the  purpose  of  fixing  salvage  at  the  value  of  the  cargo  with 
the  duty  unpaid.*'  Salvors  have  an  interest  in  property  saved 
by  them,  which  is  subject  to  the  risk  of  subsequent  depreciation 
in  value  occurring  by  accidents  or  otherwise.'*  Hence,  in  deter- 
mining the  value  of  a  vessel  sold  in  salvage  proceedings  all  nec- 
essary expenses  incurred  in  preparing  her  for  sale  are  to  be 
deducted  from  the  proceeds  thereof,  and  the  salvor's  compensa- 
tion must  be  based  on  the  remainder.^ 

Where  a  vessel  was  wrecked  on  Charleston  bar  and  her  cargo 
of  cotton  cast  ashore  on  the  islands,  and  there  secured  by  great 
labor  and  risk  of  life  and  health  on  the  part  of  the  salvors,  the 
court  noticed  the  fact  that  while  employed  in  this  service  and 
in  securing  and  drying  the  cargo  on  shore  their  growing  crops 

94  The  Western  Star,  157  Fed.  Hundred  Eighty -three  Bags  of 
489.  Sugar,  108  Fed.  277. 

95  The  Pelican,   158  Fed.   183.  So  where  the  duty  had  not  been 

96  The  Ereza,  124  Fed.  659.  paid,  the  claim  of  the  government 

97  Perriam  v.  Pacific  C.  Co.,  133  for  duties  was  held  to  be  postponed 
Fed.  140,  66  C.  C.  A.  206;  The  to  the  claim  for  salvage.  Albury 
Sandringham,  10  Fed.  556,  576;  v.  Cargo  of  Lugano,  215  Fed.  963. 
The  Norma,   Lush.   124.  99  The  L.  W.  Perry,  71  Fed.  745. 

98  Cornell     S.     Co.    T.     Eighteen  1  The  Lamington,  86  Fed.  675,  30 
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suffered  from  neglect.'  The  whole  net  proceeds  may  be  a-n'arded 
under  special  circumstances,  as  where  the  amount  is  small  and 
the  owner  of  the  property  refuses  to  appear ;  ^  and  counsel  fees 
are  sometimes  considered  by  the  court  in  estimating  the  amount 
to  be  awarded  in  salvage.*    Where  money  is  the  thing  saved  a 


C.  C.  A.  271;  Albury  v.  Cargo  of 
Lugano,  215  Fed.  963. 

2  Stephens  v.  The  Argus,  Bee, 
170;  Bond  V.  The  Cora,  2  Wash. 
C.  C.  80. 

In  The  Attacapas,  3  Ware  65, 
Ware,  J.,  said:  "The  general  prin- 
ciple which  governs  courts  of  ad- 
miralty in  awarding  salvage  is  to 
give  a  liberal  reward,  not  merely  a 
compensation  pro  opere  et  labors, 
but  such  a  reward  as  will  be  an  in- 
ducement to  men  accustomed  to  the 
dangers  of  the  sea  to  adventure  on 
these  perilous  enterprises,  by  which 
not  enly  property,  but  often  lives 
are  saved.  For  saving  life,  at  what- 
ever risk,  the  courts  can  give  no 
reward,  for  there  is  no  commen 
measure  between  life  and  money; 
but  the  merit  of  saving  property 
may  be  measured  by  a  pecuniary 
conSpensation.  Another  reason  for 
liberality  is  to  make  the  compensa- 
tion such  as  will  in  some  measure 
guaranty  the  honesty  of  the  salvors, 
so  that  they  shall  not  be  tempted 
to  pay  themselves  by  the  embezzle- 
ment of  property  left  without  pro- 
tection; and  further,  to  insure  the 
good  faith  of  salvors,  embezzlement 
is  always  visited  with  the  entire 
forfeiture  of  salvage.  •  •  *  But,  if 
I  do  not  misjudge,  there  is  another 
consideration  belonging  to  this 
case  that  ought  not  to  be  over- 
looked. This  vessel  was  rescued 
from  the  perilous  shores  of  Cape 
Cod,  a  coast  as  much  dreaded  by 


mariners  as  the  infames'  scopulos 
Acroceraunia  of  antiquity.  For  the 
interests  of  humanity,  as  well  as 
those  of  commerce,  it  is  certainly 
desirable  that  the  inhabitants  of 
such  a  coast  should  understand  that 
if  they  will  hazard  their  lives  in 
relieving  vessels  in  distress  they 
will  not  be  dismissed  with  a  par- 
simonious reward,  such  as  will  the 
next  time  put  them  to  a  calculation 
of  the  relative  value  of  a  gallant 
and  hazardous  salvage  and  the  plun- 
derings  of  a  wreck." 

If  special  losses  or  injuries  are 
sustained  by  some  of  the  men  en- 
gaged in  the  service  the  court,  in 
distributing  the  award,  will  allow 
compensation  therefor.  The  Cy- 
clone, 16  Fed.  486;  The  Helen  F. 
Eobbins,  55  id.  1014. 

SThe  Lahaina,  19  Fed.  923;  The 
Zealand,  1  Low.  1;  Llewellyn  v. 
Two  Anchors  and  Chains,  1  Bene. 
80;  The  Burlington,  73  Fed.  258. 
See  §  720. 

Where  derelict  property  was 
Balved  and  the  entire  proceeds 
claimed,  but  only  a  moiety  awarded, 
the  remainder  being  deposited  in 
the  registry  of  the  court,  the  salvor 
was  entitled  to  the  whole,  the  gov- 
ernment not  having  shown  any  pur- 
pose to  exercise  its  power  over  it. 
In  re  Moneys,  etc.  170  Fed.  470. 

4  The  Liverpool  Packet,  2 
Sprague  37;  The  Western  Star,  in- 
fra. 
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fifth  or  a  tenth,  according  to  the  circumstances,  has  been  the 
ancient  proportion.*  Interest  has  been  awarded  from  the  time 
of  judicial  demand.^  Where  long  delay  in  adjixsting  the 
parties'  rights  was  owing  to  their  fault  interest  was  allowed 
only  from  the  time  the  commissioner's  report  was  filed.  The 
practice  of  conforming  the  rate  to  that  fixed  by  state  law  has 
been  favored.''  A  later  case  disapproves  of  the  allowance  of 
interest,  but  suggests  that  the  time  elapsed  since  the  services 
were  rendered  may  be  regarded.*  It  has  been  considered  cause 
for  denying  the  recovery  of  interest  after  the  award  was  made 
that  the  claim  for  compensation  was  excessive  and  the  circum- 
stances made  it  difficult  to  prove  the  value  of  the  services.' 

In  awarding  salvage  upon  a  foreign  vessel  courts  in  this 
country,  it  is  said,  will  regard  the  rate  of  allowance  in  the 
courts  of  the  owner's  country.^"  But  it  is  ruled  in  a  recent  case 
where  the  salved  and  salving  vessel  belonged  to  different  foreign 
countries  that  their  rights  and  liabilities  were  determinable  by 
the  principles  of  the  general  maritime  law,  and  the  court 
declined  to  follow  the  code  of  the  country  to  which  one  vessel  be- 
longed and  the  practice  in  the  courts  of  that  of  which  the  other 
carried  the  flag.*^  The  rates  of  salvage  compensation  at  sea 
cannot  properly  be  adopted  for  such  service  on  rivers.^^  The 
difference  recognized  is  the  mere  absence  from  cases  of  salvage 
on  the  rivers  of  some  of  the  factors  which  increase  the  amount 
of  the  salvage  on  the  high  seas.  In  one  case  the  court  refused 
to  lay  down  any  rule  distinguishing  salvage  upon  the  lakes  from , 
that  on  the  high  seas.^'  No  distinction  is  made  between  vessel 
and  cargo  in  awarding  such  compensation  on  the  ground  that 
less  exertion  is  necessary  to  save  the  cargo.  The  service  is 
considered  single  and  to  be  compensated  by  a  quantum  of  the 

5  Taylor  v.  The  Friendship,  Bee,  n  The  Edam,  13  Fed.  135.  Values 
175_  will  be  ascertained  by  the  rules  pre- 

6  The  Duprey  de  Lome,  55  Fed.  93.  vailing  in   the   port   of   the   forum. 

7  The  Newaygo,  205  Fed.  178.  The  Marie  Anne,   48   id.   742. 

8  The  Western  Star,  157  Fed.  489.  12  MeGinnis  v.   Pontiac,  1   Newb. 
SMerritt   &   C.   D.   &   W.    Co.   v.       130;    Mattingly  v.   Cotton,   2   Flip. 

Morris  &  C.  D.  Co.,  137  Fed.  780,  288,  Fed.  Gas.  No.  9,294. 

70  C.  C.  A.  356.  1'  The  E.  R.  Rhodes,  82  Fed.  751, 

10  The   Waterloo,   Blatchf.   &   H.,  27  C.  C.  A.  258. 
114. 
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proceeds  of  the  wliole  property  saved."  The  weiglit  of  author- 
ity is  "decidedly  against  differentiating  the  awards  against 
different  kinds  of  cargo,  or  relieving  specie  from  bearing  its 
share  of  the  common  hurden  when  it  is  not  removed  to  a  place 
of  safety  before  salving  operations  are  begun."  ^*  Where  sev- 
eral sets  of  salvors  take  part  in  the  service,  as  in  stripping  and 
unloading  a  stranded  vessel,  they  do  not  have  separate  liens  on 
the  several  articles  saved  by  each,  but  all  are  entitled  to  be  paid 
out  of  the  property  saved.'^  It  is  as  much  the  duty  of  salvors 
to  care  for  property  which  has  been  rescued  as  to  save  it,  so 
long  as  it  is  in  their  custody  or  control;  and  service  of  this 
nature  is  not  to  be  separated  from  the  other  and  paid  for  in- 
dependently." 

It  has  been  said  that  it  is  well  established  that  the  amount  of 
the  award  will  not  be  disturbed  on  appeal  if  there  has  been  no 
mistake  of  fact  or  application  of  an  unwarranted  rule  of  com- 
pensation in  arriving  at  it.^*  The  force  of  this  general  rule 
depends  upon  circumstances.  It  is  less  cogent  if  the  trial  was  had 
on  depositions  than  if  the  testimony  had  been  given  orally.^' 
The  failure  of  the  trial  court  to  follow  the  course  of  authority, 
even  though  no  principle  has  been  violated  or  mistake  made, 
has  been  said  to  be  cause  for  reviewing  the  award, ^°  especially 
if  it  was  increased  because  of  a  misapprehension  of  the  facts.*^ 

§  720.  Derelict  property.  The  amount  of  salvage  to  be  al- 
lowed in  derelict  ^^  cases  is  governed  by  the  same  principles 

W  Montgomery     v.     The     T.     P.  "The  Thomas  Morgan,  123  Fed. 

Leathers,  1  Newb.  421;  The  Ottawa,  781;  The  Dolcoath,  16  Fed.  264. 
1  Low.  274.  ^^  Perriam  v.  Pacific  C.   Co.,   133 

15  The  St.  Paul,  86  .Fed.  340,  30  Fed.  140,  66  C.  C.  A.  206;  Simpson 
C.  C.  A.  70,  citing  Nelson  v.  Bel-  v.  Dollar,  109  Fed.  814,  48  C.  C.  A. 
mont,  21  N.  Y.  36;  McAndrews  v.  663;  The  Flottbek,  118  Fed.  954,  55 
Thatcher,    3    Wall.    347;    Coast  W.  C.  C.  A.  448. 

Co.  V.  Phoenix  Ins.  Co.,  13  Fed.  127 ;  19  The    Marcus    Hook,    135    Fed. 

Pacific  Mail  S.  S.  Co.  v.  New  York  744,  68   C.  C.  A.  382. 

H.  &  R.  M.  Co.,  74  id.  564,  20  C.  C.  80  The    Bay    of    Naples,    48    Fed. 

A.  349;  The  Longford,  4  Asp.  385.  739,  1   C.  C.  A.  81. 

A  dictum  of  Dr.  Lushington  to  the  21  The   Edith   L.  Allen,   129   Fed. 

contrary    may    be    found    in    The  209,  63  C.  C.  A.  367. 

Emma,  2  W.  Rob.  Adm.   315.  22  As  to  what  constitutes  a  dere- 

16  The  Albion  Lincoln,  2  Low.  71.  lict    see    The    Burlington,    73    Fed. 


§  T20] 


CONTEACTS    FOE    PAE1ICULAE    WOEKS. 


2735 


that  apply  in  other  salvage  cases,  and  is  fixed  in  the  discretion 
of  the  court  according  to  the  circumstances  of  each  case;  that 
is  according  to  the  danger  to  the  property,  its  value  the  risk 
to  life,  the  skill  and  labor  bestowed  and  the  duration  of  the  serv- 
ice.^' And  the  amount  so  estimated  has  generally  varied  from 
two-thirds  to  one-half  of  the  value  of  the  property  saved,**  and, 
in  addition,  the  expenses  *'  and  losses  caused  by  rendering  the 
service.*®  "The  tendency  is,  where  the  service  rendered  is 
prompt  and  gallant,  to  make  liberal  rewards,  in  many  instances 
exceeding  more  than  half  of  the  net  value  of  the  property 
saved."  *''  If  a  claimant  of  the  property  appears,  although  the 
services  rendered  were  very  meritorious  and  the  value  of  the 
property  small,  the  court  cannot  award  the  entire  proceeds  of  it 
to  the  salvors,*'  but  if  no  claimant  appears  that  may  be  done.*^ 


258,  264,  and  cases  cited;  The  Can- 
ada, 92  Fed.  196;  The-  Lepanto, 
[1892]  Prob.  122;  The  Myrtle  Tun- 
nel, 146  Fed.  324;  The  Launberga, 
154  Fed.  9.59. 

23  Earn  Line  S.  S.  Co.  v.  United 
States,  170  Fed.  834;  The  Job  H. 
Jackson,  161  Fed.  1015;  The  Shaw- 
mut,  155  Fed.  476;  The  Edith  L. 
Allen,  139  Fed.  888;  The  Dumper 
No.  8,  129  Fed.  98,  63  C.  C.  A.  600; 
The  Pinmore,  121  Fed.  423;  Post 
V.  Jones,  19  How.  150,  15  L.  ed. 
618;  The  Georgiana,  1  Low.  91; 
The  Eleanor,  48  Fed.  842;  The 
Janet  Court,  [1897]  Prob.  59. 

24  The  Gibson,  160  Fed.  230;  The 
Myrtle  Tunnel,   146   Fed.  324;   The 
Canada,    92    Fed.    196;    Barrels    of 
Oil,  1  Sprague  91;  Sprague  v.  Bar- 
rels   of    Flour,    2    Story    195;    The 
John    E.    Clayton,    4    Blatch.    372 
Hindry    v.    The    Priscilla,    Bee    1 
Bell  V.  The  Ann,  2  Pet.  Adm.  278 
The    Elizabeth    and    Jane,    1    Ware 
33;  The  Boston,  1  Sumn.  328;  The 
Charles  Henry  and  Cargo,  1   Bene. 
8;    The    Henry    Ewbank,    1    Sumn. 
400;    Taylor    v.    The    Cato,    1    Pet. 
Adm.  48;   The  John  Wurts,  Olcott 


462;  The  Georgiana,  1  Low.  91; 
The  Cayenne,  2  Abb.  (U.  S.)  42; 
Coast  W.  Co.  V.  Phoenix  Ins.  Co., 
13  Fed.  127;  The  B.  C.  Terry,  9 
■  Fed.  920.  In  exceptional  cases  much 
greater  proportions  have  been  al- 
lowed. Cargo  from  Wreck  of  Bark 
Edwards,  12  Fed.  508;  The  William 
Smith,  59  Fed.  615;  The  L.  W. 
Perry,  71  id.  745;  Gardner  v. 
Ninety-nine  Gold  Coins,  111  id.  552 ; 
The  Pinmore,  121  id.  423. 

25  The  Theta,  135  Fed.  129. 

26  The  Flora  Eodgers,  152  Fed. 
286. 

27  The  Flower  City,  16  Fed.  866, 
per  Coxe,  J. 

28  The  L.  W.  Perry,  71  Fed.  745. 

29  The  Zealand,  1  Low.  1,  Fed. 
Cas.  No.  18,205;  The  William  Ham- 
ilton, 3  Hagg.  Adm.  168;  Llewellyn 
V.  Two  Anchors  and  Chains,  1 
Bene.  8,  Fed.  Cas.  No.  8,428;  The 
Burlington,  73  Fed.  258. 

Where  the  owner  of  abandoned 
vessel  salved  is  known,  salvor  is 
under  no  duty  to  seek  him  out, 
hence  the  act  of  the  salvor  in  bring- 
ing a  libel  before  communicating 
with  owner  is  not  unreasonable  or 
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According  to  an  American  case '"  two  reasons  are  recognized 
for  allowing  a  liberal  reward  in  case  of  derelict  property:  first, 
that  the  property  having  been  abandoned  or  lost,  it  is  not  for  its 
owner  to  complain  of  the  reward  paid  to  strangers  who  restore 
it ;  second,  protection  of  the  public  against  danger  from  the  dere- 
lict property.  Where  a  brig  was  abandoned  in  near  proximity 
to  the  entrance  to  a  great  seaport  and  in  the  track  of  vessels  of 
every  description  inward  and  outward  bound,  so  that,  by  being 
left  floating,  with  some  sails  still  up,  and  with  no  one  aboard  to 
set  her  lights,  to  keep  her  on  her  course,  or  to  answer  or  give 
hails,  the  court  denominated  her  a  dangerous  thing;  and  that, 
for  taking  in  charge  and  saving  a  wreck  so  situated,  the  reward 
should  be  such  as  to  insure  at  all  times  the  rendering  of  any 
amount  of  labor,  the  incurring  of  any  risk,  and  the  deviation  of 
any  vessel  from  any  voyage  in  order  to  supply  the  wreck  with  a 
crew,  and  to  make  her  presence  safe.  Other  and  better  reasons 
are  given  in  a  recent  English  case  which  has  laid  down  that  al- 
though there  is  no  rule  entitling  the  salvors  of  a  derelict  vessel, 
as  of  right,  to  a  moiety  or  other  specific  proportion  of  the  value 
of  the  property  salved,  and  the  reward  is  to  be  assessed  upon  the 
same  principles  as  in  other  cases  of  salvage;  still,  there  are 
usually  present  in  the  case  of  a  derelict  at  least  three  special 
elements  which  tend  to  enhance  the  award :  the  high  degree  of 
danger  to  which  the  property  to  be  salved  is  exposed,  the  diffi- 
culty in  approaching  the  derelict  vessel  without  any  aid  in  board- 
ing her,  and  the  necessity,  when  taking  her  in  tow,  of  supplying 
men  to  steer  her,  thereby  exposing  some  of  the  salvors  to 
additional  risk  and  rendering  the  salving  vessel  short-handed.^' 
The  fact  that  a  derelict  vessel  might  have  been  saved  without 
the  interposition  of  the  salvors  may  be  taken  into  account  in 
the  determination  of  the  compensation,  but  cannot  deprive 
them  of  all  claim.^^  Timber  found  drifting  with  the  tide  on 
deep  water,  in  a  harbor  and  out  of  control  of  the  owners,  is 

oppressive.     The  Henry   R.   Tilton,  31  The  Janet  Court,   [1897]  Prob. 

214  red.  165.  59. 

80  The   Anna,    6    Bene.    168.      To  32  Holmes     v.     The     Joseph     C 

a  similar  effect  see  The  Henry  R.  Griggs  and  Cargo,  1  Bene.  81;   Th« 

Tilton,  214  Fed.  165.  Capella,  [1892]  Prob.  70. 
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the  subject  of  salvage.^'  Where  the  public  custodian  of  such 
timber  was  entitled  to  demand  seventy-five  cents  per  stick 
for  timber  recovered  and  paid  salvors  fifty  cents  per  stick  for 
timber  turned  over  to  him  a  recovery  of  this  amount  for  serv- 
ices of  a  low  order  was  reluctantly  sustained.'* 

§  721.  Forfeiture  of  right  to  compensation.  It  is  a  general 
rule  of  admiralty  to  deny  compensation  to  salvors,  no  matter 
how  meritorious  their  services,  if  they  are  guilty  of  misconduct 
or  bad  faith.'^  And  where  there  is  such  forfeiture  the  shares 
forfeited  do  not  accrue  to  co-salvors,  to  increase  theirs,  but  are 
reserved  for  the  owners  of  the  property  saved.^*  Embezzlement 
of  any  part  of  the  property  works  a  forfeiture.'''  So  will  neglect 
to  inform  the  salved  beforehand  of  an  imminent  and  secret  dan- 
ger known  to  the  salvor,  and  against  which  he  was  able  to  warn 
her.  But  he  may  be  entitled  to  compensation  for  services  per- 
formed although  his  conduct  has  been  such  as  to  forfeit  a 
salvage  remuneration.'*  Where  the  captain  and  owners  had  con- 
cealed a  part  of  the  goods  saved  their  share  of  the  salvage  was 
forfeited  to  the  owner  of  the  vessel  saved.'*  And  if  persons  in- 
terfere unnecessarily  with  wrecked  property  which  is  being 
saved  under  a  contract  with  the  owners  they  cannot  claim  as 
salvors,  although  they  bring  it  into  port.*"  The  making  of  false 
representations  for  the  purpose  of  exaggerating  the  danger  and 
hardship  of  the  service  to  enhance  the  reward,  spoliation,  smug- 
gling, obtrusion  of  unnecessary  service  or  refusal  to  accept  prof- 

83  Whitmire  v.  Cobb,  88  Fed.  91,  36  Albury  v.  Cargo  of  Lugano,  215 

31  C.  C.  A.  395,  and  cases  cited.  Fed.  963;   The  Rising  Sun,  1  Ware 

'*Id.  385      See  McGregor  v.  Ball,  4  La. 

35  See  The  Boston,  1  Sumn.  328,  ,           g 

Fed.  Cas.  No.  1,673;   The  Byron,  5  °°' 
Adm.  Eec.  248,  Fed.  Cas.  No.  2,275; 

The  Lady  Worsley,   2   Spinks   253;  '^  American  Ins.   Co.  v.  Johnson, 

The  Bello  Corrunes,  6  Wheat.  152,  Blatch.   &  H.  9. 

5  L.  ed.  229,  cited  in  the  dissenting  39  Flinn    v.    The   Leander,    1    Bee 

opinion  of  GofF,  C.  J.,  in  The  Clan-  260;     JIason    v.    The    Blaireau,    2 

deboye,   70   Fed.   631,   17   C.   C.   A.       „        i,   oon     r„i      -d    ^        ■,    c 

■'  '  ,,  '„   ,    „„„      .,        Cranch  239;   The  Boston,  1   Sumn. 

30;  The  Bremen,  111  Fed.  228;  Al- 

,  ^  ,T  oiKT?j       328,  Fed.  Cas.  No.  1,673. 

bury  V.  Cargo  of  Lugano,  215  Fed.  '  ' 

963     (shortage    of    cargo    occurring  *"  A.  Quantity  of  Iron,  2  Sprague 

during  transportation  to  port).  51;   Hand  v.  The  Elvira,  Gilp.  60. 
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fered  or  needful  assistance  will  be  punished  by  total  or  partial 
forfeiture  of  compensation.**  The  sum  which  otherwise  might 
be  awarded  may  bd  reduced  because  the  salved  vessel  and  cargo 
were  unnecessarily  seized  by  process,  loss  resulting  to  the  own- 
ers.** In  the  absence  of  fraud  the  compensation  due  is  not 
affected  because  the  services  were  accepted  under  a  mistake  as 
to  the  ownership  of  the  vessel  by  which  they  were  rendered.*' 
If  the  navigation  of  the  salving  vessel  is  negligent  and  bad  and 
results  in  injury  to  the  vessel  salved  the  award  will  be  lessened 
to  the  extent  of  such  injury.**  This  result  does  not  follow  unless 
the  officers  of  the  latter  are  free  from  negligence.*'  "Salvors 
are  responsible  for  the  reasonable  care  of  the  property  which 
they  take  in  charge,  both  as  respects  damage  to  the  property  it- 
self, as  well  as  respects  its  inflicting  damage  on  other  prop- 
erty." *®  This  rule  does  not  extend  so  far  as  to  impose  liability 
upon  a  salving  vessel  for  the  loss  of  the  one  attempted  to  be 
salved  merely  because  she  was  unsuccessful.*'' 

"The   Ragnarok,   158   Fed.   694;  « The  Devonian,  150  Fed.  831. 

Harley  v.  Gawley,  2  Sawyer  7,  11;  **The  Minnie  E.  Kelton,  181  Fed. 

Merritt  &  C.  D.  &  W.  Co.  v.  Chubb,  237;    The  Divina,   [1892]   Prob.'  58. 

113  Fed.  173,  51  C.  C.  A.  119   (dis-  46  The  Altair,    [1897]    Prob.  105. 

allowance  of  interest  because  of  ex-  46  The  Bremen,  111  Fed.  228,  234, 

aggerated    claims)  ;     The     Bremen,  citing  Serviss  v.  Ferguson,  28  C.  C. 

Ill  Fed.  228    (compensation  denied  A.  327,  84  Fed.  202;   The  Sumner, 

because  of  false  claims  as  to  the  ex-  1   Brown,   Adm.   52,   Fed.   Gas.  No. 

tent   of   the   service  rendered,   they  13,608. 

being  supported  by  testimony).  «  The  S.  C.  Schenk,  158  Fed.  54, 

48  The  Banes,  147  Fed.  192.  85  0.  C.  A.  384. 
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CHAPTER  XVII. 

SURETYSHIP. 

Section  1. 

ceeditob  against  subett. 

722.  The  contract  of  suretyship,  questions  arising  out  of. 

723.  Measure  of  surety's  liability. 

724.  Interpretation    of    surety's    contract;    continuance    of    commercial 

guaranties;   liability  for  successive  terms  of  bank  cashier. 

725.  Contract  not  to  be  extended  by  construction;  rule  as  to  bonds  of 

surety  companies. 

726.  Same  subject;  illustrations. 

727.  Further  illustrations. 

728.  Guaranties,   distinguishing   characteristics   of;    right   to  terminate 

liability;  interest  and  attorneys'  fees. 

729.  Measure  of  guarantor's  liability;   lost  profits;   remote  damages. 

730.  Effect  of  indorsing  negotiable  paper. 

731.  Methods  by  which  suretyship  assumed  for  commercial  paper. 

732.  Measure  of  liability  of  guarantor  of  payment. 

733.  Guaranty  of  collectibility;  liability  for  costs;  diligence. 

734.  Guarantor's  liability  where  collateral  is  given. 

735.  Discharge  or  reduction  of  surety's  responsibility  by  act  of  creditor. 

736.  Right  of  subrogation;  when  and  to  whom  available. 

737.  Creditor's  duty  to  realize  on  securities;  refusal  of  payment;  appli- 

cation of  deposit  to  indebtedness. 

738.  Same  subject;  release  limited  to  injury  sustained  by  surety. 

739.  Creditor's  duty  to  acquire  liens;  notice  of  reliance  must  be  given. 

740.  Value  of  released  securities. 

741.  Surety's  right  to  put  creditor  in  motion. 

742.  Eflfect  of  releasing  one  or  more  of  several  parties. 

743.  Surety's  right  to  defend  between  principals. 

744.  Surety  may  set  up  right  of  recoupment;  equitable  ofifset  of  joint 

indebtedness. 

Section  2. 

« 

SUEETT'S   BEMEDIES   foe   INDBMNmr. 

745.  Action  against  principal  for  money  paid. 

746.  Who  is  the  principal. 

747.  When  right  of  action  accrues. 

748.  Measure  of  recovery. 

749.  Surety  may  compel  debtor  to  pay. 
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§  750.  Payment  giving  right  to  reimbursement. 

751.  Same  subject. 

752.  Liability  of  principal  for  surety's  costs. 

753.  Principal  not  liable  for  consequential  damages. 

754.  Contribution  between  co-sureties. 

755.  Who  are   co-sureties;    proof   of   relationship;    bonds   in   legal   pro- 

ceedings; contribution  in  cases  of  tort. 

756.  Basis  of  contribution;  liability  for  costs. 

757.  Insolvency  of  co-surety;   a  firm  is  but  one  surety. 

758.  Indemnification   of   surety   by   principal;    adjustment   of   rights   of 

co-sureties. 

759.  Accrual  of  right  of  action;   voluntary  payment;   validity  of  debt; 

conflict  of  laws. 

760.  Conclusiveness  of  judgment. 

Section  3. 
express  indemnities. 

761.  Damage  the  gist  of  the  action. 

762:  What    may    be    recovered;    costs,    expenses  ,  and    attorney's    fees; 
remote  and  consequential  losses. 

763.  Same  subject;  mental  and  physical  suffering;  liability  for  original 

trespass. 

764.  Contribution  or  indemnity  between  wrong-doers;  basis  upon  which 

made. 

765.  Contracts   varying   from   indemnity,   but   intended   as   such;    when 

cause  of  action  arises;  measure  of  recovery. 

766.  Same  subject. 

767.  Effect  of  judgment. 

§  722.  The  contract  of  suretyship,  questions  arising  out  of. 

As  the  contract  of  a  surety  is  to  answer  for  the  debt,  default  or 
miscarriage  of  another  either  by  joining  in  the  undertaking  of 
the  principal  or  by  a  collateral  obligation  the  amount  recover- 
able by  the  creditor  or  promisee  against  the  surety  is  a  primary 
inquiry;  then  arises  the  consequent  right  of  the  surety  who  has 
been  compelled  to  pay  against  his  principal  for  reimbursement, 
and  his  right  against  co-sureties,  if  any,  for  contribution. 

§  723.  Measure  of  surety's  liability.  Against  a  surety  the 
damages  recoverable  are  the  amount  of  the  debt  which  he  has 
undertaken  to  pay  or  the  loss  he  has  consented  to  be  answerable 
for  and  interest,  if  the  debt  beara  it  or  if  interest  is  chargeable 
on  the  principles  by  which  it  is  imposed  as  damages  for  default 
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in  payment.^     Standing  in  the  shoes  of  his  principal,  he  is 
entitled  to  deductions  equivalent  to  any  credits  that  may  be  due 


1  Williams  v.  Kennedy,  134  Ga. 
339;  Cicero  v.  Hall,  240  111.  160; 
United  States  F.  &  G.  Co.  v.  Amer- 
ican B.  Co.,  41  Ind.  App.  620; 
Travelers'  Ins.  Co.  v.  Henderson  C. 
Mills,  120  Ky.  218,  117  Am.  St. 
585;  Ward  v.  Schlosser,  111  Md. 
528;  Rowe  v.  Peabody,  207  Mass. 
226;  Sampson  v.  Commonwealth, 
202  Mass.  326;  Eastern  R.  Co.  v. 
Tuteur,  127  Wis.  382;  Syracuse  v. 
Roscoe,  66  N.  Y.  Misc.  317;  Degnon- 
McL.  C.  Co.  V.  City  Trust,  etc.  Co., 
99  App.  Div.  (N.  Y.)  195;  State 
V.  McKinnon,  9  Ohio  N.  P.  (N.S.) 
513;  State  v.  Schott,  id.  522;  Clis- 
by  V.  Mastin,  150  Ala.  132,  124 
Am.  St.  64;  Beakley  v.  Cunning- 
ham, 112  Ark.  71 ;  State  v.  Pioneer 
Nurseries  Co.,  26  Idaho  332;  Hum- 
boldt County  V.  Ward  Bros.,  163 
Iowa  510;  Hooper  y.  Hooper,  81 
Md.  155,  176,  48  Am.  St.  496;  Mu- 
tual B.  Ins.  Co.  V.  Brown,  80  Mo. 
App.  459;  Long  v.  American  S.  Co., 
23  N.  D.  492;  Stone  v.  Pittsburg, 
Binghamton  &  Eastern  Ry.  Co.,  56 
Pa.  Super.  Ct.  615;  Farmers' 
Elevator  Co.  of  Waverly  v.  Swan- 
son,  33  S.  D.  377  (unauthorized 
dealing  in  options)  ;  Eilers  Music 
House  V.  Hopkins,  73  Wash.  281. 
See  American  Bonding  Co.  of  Bal- 
timore V.  Richardson,  131  C.  C.  A. 
565,  214  Fed.  897.  See  also  §§  477, 
478,  513. 

In  an  action  on  an  injunction 
bond  a  recovery  may  be  had  for 
trouble  given  the  plaintiff  and  time 
and  money  expended  by  him  in  pro- 
curing the  vacation  of  the  injunc- 
tion order,  including  attorney  fees, 
and  also  for  injury  to  plaintiff's 
business  as  a  farmer  and  stock 
feeder,  as  a  result  of  his  inability 


to  dispose  of  crops  and  pasture  due 
to  such  injunction.  Reed  v.  Bran- 
denburg, 72  Ore.  435. 

Coal  and  wood  burned  in  per- 
formance of  a  drainage  contract  are 
"material  furnished  in  its  execu- 
tion'' so  as  to  make  the  surety 
liable  therefor  under  a  statute  pro- 
tecting laborers  and  materialmen. 
Pay  V.  Bankers'  Surety  Co.,  125 
Minn.  211.  In  the  same  case,  how- 
ever, it  was  held  that  there  could 
be  no  allowance  for  axes,  hack-saw 
blades,  horse  feed  and  provisions. 

The  surety  on  a  drainage  con- 
tractor's bond  is  liable  for  the  ex- 
pense of  wor-k  by  a  third  person  in 
dismantling  a,  dredge  and  reassem- 
bling the  parts  and  putting  the 
dredge  in  condition  to  perform  a 
drainage  contract.  Rosman  v. 
Bankers'  Surety  Co.,  126  Minn.  435. 

A  surety  on  an  administrator's 
bond  is  not  liable  thereon  for  the 
administrator's  obligation  to  pay 
money  illegally  borrowed  after  the 
death  of  the  decedent,  or  for 
money  tortiously  obtained  by  the 
administrator,  although  the  money 
was  used  for  the  benefit  of  the 
estate.  Bank  of  Newton  Co.  v. 
American  Bonding  Co.,  141  Ga. 
326. 

A  judgment  against  the  principal 
in  an  action  to  which  the  surety  is 
not  a  party  as  to  a  breach  of  a 
bond  is  conclusive  as  fixing  the  lia- 
bility of  the  surety.  Connecticut 
Mut.  Life  Ins.  Co.  v.  Schurmeier, 
125  Minn.  368. 

A  surety  company  is  liable  on  a 
'building  contractor's  bond  for  bills 
constituting  liens  paid  by  the 
owner  before  the  expiration  of  the 
time  for  filing  liens.    Federal  Union 
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the  principal.    Wlien  a  surety  enters  into  the  contract  with  the 
principal,  undertaking  with  him  to  perform  it,  the  considera- 


Surety  Co.  v.  McGuire,  111  Ark. 
373. 

A  surety  for  the  payment  of  a 
mortgage  is  liable  only  to  the  extent 
of  the  principal's  interest  in  the 
premistes  where  there  are-  several 
mortgagors.  Ayer  v.  Hughes,  97 
S.  C.  255. 

The  measure  of  damages  for  the 
breach  of  a  bond  given  a  bank  by 
a  warehouseman  to  cover  the  in- 
surance of  fraudulent  warehouse  re- 
ceipts for  grain  by  its  superintend- 
ent which  should  be  pledged  as 
collateral  is  the  diflference  between 
the  market  value  of  the  grain  called 
for  by  the  receipts  and  the  market 
value  of  the  grain  actually  stored. 
Kendrick-Eoan  Grain  &  Elevator 
Co.  V.  Weaver,  128  Tenn.  609. 

The  liability  of  the  surety  on  a 
penal  bond  is  not  extended  beyond 
the  amount  specified  as  a  penalty 
by  the  addition  thereto  of  legal  in- 
terest from  the  date  the  liability 
accrued.  Holmes  v.  Standard  O. 
Co.,  183  111.  70,  82  111.  App.  476. 
See  §§  477,  478. 

Where  the  plaintiff  in  replevin 
tails  to  prosecute  his  action  with 
effect  the  obligors  on  the  replevin 
bond  are  liable  for  at  least  nominal 
damages,  costs  and  reasonable  at- 
torney's fees,  though  the  property 
is  returned.  Hunter  v.  Com- 
mercial Security  Co.,  181  111.  App. 
260. 

A  surety  on  the  general  bond  of 
an  executor  is  not  liable  for  worth- 
less notes,  due  from  the  executor 
to  the  estate,  nor  for  the  proceeds 
of  an  unauthorized  sale  of  land  in 
another  state.  Costigan  v.  Kraus, 
158  Ky.  818. 

Where  the  obligaiion  of  the 
surety's  bond  is  suffici(  ntly  broad  to 


guaranty  the  construction  of  a 
building  according  to  a  contract 
therefor,  the  surety  is  liable  for 
amounts  paid  by  the  owner  in  set- 
tling materialmen's  liens.  Massa- 
chusetts Bonding  &  Insurance  Co. 
V.  Realty  Trust  Co.,  142  Ga.  499. 

A  surety  on  an  attachment  bond 
is  liable  for  expenses  necessarily  in- 
curred in  procuring  the  dissolution 
of  an  order  of  attachment  wrong- 
fully issued,  including  attorney's 
fees  and  the  cost  of  depositions,  and 
depreciation  in  the  value  of  prop- 
erty, proximately  resulting  from 
the  attachment.  Parish  v.  Van  Ars- 
dale-Osborne  Brokerage  Co.,  92  Kan. 
286. 

Attorney's  fees  are  not  ordinarily 
recoverable  in  an  action  upon  an 
appeal  bond.  Higgins  v.  J.  I.  Case 
Threshing  Mach.   Co.,  95  Neb.  3. 

The  liability  of  a  surety  on  a 
bond  given  to  stay  execution  of  a 
writ  of  assistance  pending  appeal, 
the  condition  being  that  the  prin- 
cipals prosecute  their  appeal  with 
effect  and  pay  the  costs  and  dam- 
ages rendered  or  to  be  rendered 
against  them  in  case  the  order  be 
affirmed  is  limited  to  costs  and 
damages  awarded  by  the  reviewing 
court,  and  does  not  include  rental 
value  of  the  premises  pending  ap- 
peal. Cigler  V.  Keinath,  265  111. 
144,  rev'g  185  111.  App.  353. 

In  an  action  on  a  guardian's 
bond,  the  surety  is  entitled  to 
credit  for  unpaid  premiums  for 
which  the  estate  was  liable.  Title 
Guaranty  &  Surety  Co.  v.  Slinker, 
42  Okla.  811. 

A  surety  for  a  lessee  is  liable  for 
attorney's  fees  caused  by  nonpay- 
ment of  rents  and  by  various 
changes  in  occupancy    which    took 
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tion  received  by  the  latter  supports  it  as  to  botli ;  ^  and  the 
agreement  of  the  surety  cannot  extend  further  than  that  of  the 
principal.'  And  then,  as  well  as  when  the  surety  afterwards 
assumes  the  same  obligation  upon  a  new  consideration,*  he  is 
bound  to  the  like  measure  of  responsibility;  that  is,  the  same 
rule  of  damages  necessarily  applies  to  both.  In  respect  to  the 
other  party  to  the  contract  they  are  equally  principals  in  extent 
of  liability ;  ^  except  that  the  sureties  are  not  liable  for  exemp- 


place  without  the  consent  of  the  les- 
sor. Henne  v.  Summers,  23  Cal. 
App.  763. 

2  O'Brien  County  v.  Mahon,  126 
Iowa  539;  Bassett  v.  O'Neil  C.  & 
C.  Co.,  140  Ky.  346;  Klosterman  v. 
United  E.  &  P.  Co.,  101  Md.  29; 
First  Nat.  Bank  v.  Johnson,  133 
Mich.  700,  103  Am.  St.  468;  De 
Eeszke  v.  Duss,  99  App.  Div. 
(N.  Y.)  353;  McKee  v.  Needles, 
133  Iowa  195;  Simmons  v.  Sharpe, 
2  Ala.  App.  385;  Smith  v.  MoUe- 
son,  148  N.  Y.  241;  Whitbeck  v. 
Estate  of  Eamsay,  74  111.  App.  524, 
537;  Harty  v.  Smith,  id.  194;  Dill- 
man  V.  Nadelhofler,  160  111.  121, 
124;  Winans  v.  Gibbs  &  S.  Mfg. 
Co.,  48  Kan.  777;  Osborne  v.  Gul- 
liekson,  64  jMinn.  218;  Savage  v. 
Fox,  60  N.  H.  17;  Dillingham  v. 
Jenkins,  7  Sm.  &  M.  479. 

3  Ellis  V.  Bibb,  2  Stew.  63. 

*  A  new  consideration  is  essentia] 
to  the  validity  of  the  guaranty  of  a 
note  which  is  a  subsisting  obliga- 
tion when  the  guaranty  is  made. 
Bank  v.  Boss,  91  Wis.  320. 

A  guaranty  not  founded  upon  a 
present  consideration,  but  upon  one 
to  be  given,  may  be  revoked  before 
it  is  acted  upon.  Jordan  v.  Dob- 
bins, 122  Mass.  168,  23  Am.  Rep. 
305;  Offord  v.  Davies,  12  C.  B. 
(N.S.)  748;  Hunt  v.  Roberts,  45 
N.  Y.  691,  696;  Challenge  C.  P.  Co. 
V.  Diel,  92  Hun  165. 

B  Cabrera   v.   American   0.   Bank, 


214  U.  S.  224,  53  L.  ed.  974;  Amer- 
ican B.  Co.  V.  Pueblo  I.  Co.,  150 
Fed.    17,    9    L.R.A.(N.S.)     557,    80 

C.  C.  A.  97;  Same  v.  Regents  of 
University,  11  Idaho  163;  O'Brien 
County  V.  Mahon,  126  Iowa  539; 
Allen  County  v.  United  States  F.  & 
G.  Co.,  122  Ky.  825;  Donlan  v. 
American  B.  &  T.  Co.,  139  N.  C. 
212;  State  v.  McKinnon,  11  Ohio 
N.  P.  (N.S.)  165,  quoting  the  text; 
Pittsburg  C.  Co.  v.  West  Side  B.  R. 
Co.,  227  Pa.  90;  Webster  County  v. 
Nelson,  154  Iowa  660;  Board  of 
Education  \.  United  States  F.  &  G. 
Co.,  166  Mo.  App.  410;  Hooper  v. 
Hooper,  81  Md.  155;  Mcintosh  v. 
Likens,  25  Iowa  555;  Kirby  v. 
Studebaker,  15  Ind.  45;  Castner  v. 
Slater,  59  Me.  212;  Monk  v.  Beal, 
2  Allen  585;  Eastin  v.  Board  of 
School  Directors,  40  La.  Ann.  705; 
St.  Paul  F.  Co.  V.  Wegmann,  40 
Minn.  419. 

On  the  abrogation  of  a  building 
contract  by  the  creditor  the  stipu- 
lations in  it  do  not  measure  the 
liability  of  the  sureties,  which  is 
limited  to  compensation  for  the  loss 
caused  by  the  principal.    Fidelity  & 

D.  Co.  V.  Robertson,  136  Ala.  379. 
The   sureties    on   the   bond    of    a 

contractor  for  government  work 
conditioned  for  the  good  perform- 
ance of  the  contract  and  also  for 
the  protection  of  third  persons 
from  whom  the  principal  has  ob- 
tained  materials  or   labor   are  not 
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lary  damages  although  the  act  which  constituted  a  breach  of 
their  bond  was  a  tortious  one.*  The  acts  of  a  compensated 
surety  may  impose  upon  it  a  larger  liability  than  is  recognized 
under  the  general  rule.  If  its  obligation  is  to  secure  payment 
to  all  persons  supplying  labor  and  materials  for  a  specified  pur- 
pose it  must  respond  to  all  who  are  within  it  by  paying  an  equal 
proportion  of  their  claims,  and  if  it  voluntarily  makes  pay- 
ments to  some  of  these  its  liability  to  the  others  will  not  be 
measured  by  the  difference  between  these  payments  and  the 
penal  sum  of  the  bond,  but  will  be  fixed  by  the  per  centum  all 
would  be  entitled  to  under  an  equal  distribution  of  such  sum.' 

A  surety  undertakes  for  another ;  the  debt  or  damages  sought 
to  be  recovered  result  from  the  act  or  omission  of  that  other ;  the 
surety  is  only  under  obligation  to  pay  or  make  compensation 
according  to  his  contract ;  his  liability  thus  originates  and  has  no 
greater  scope  or  extent  than  that  contract,  properly  interpreted, 
provides  for.  Hence,  not  unfrequently,  the  amount  recoverable 
from  him  will  bfe  materially  affected  by  the  construction  which  it 
receives. 

§  724.  Interpretation  of  surety's  contract;  continuance  of 
commercial  guaranties;  liability  for  successive  terms  of  bank 
cashier.  A  surety's  contract  is  to  be  interpreted  like  other  con- 
tracts. In  guaranties,  letters  of  credit  and  other  obligations  of 
sureties  the  terms  used  and  the  language  employed  are  to  have  a 
reasonable  interpretation,  according  to  the  intent  of  the  parties 
as  disclosed  by  the  instrument,  read  in  the  light  of  surrounding 
circumstances,  and  to  forward  the  purposes  for  which  it  is  made.' 

affected    by    the    amount    expended  Hurlburt  v.  Kephart,  50  Colo.  353; 

by   them    in    completing    the    work  Board     of     Education     v.     United 

after  the  government  took  it  from  States  F.  &  G.   Co.,   155  Mo.  App. 

the    principal.      United    States    v.  io9;    Punta   Gorda   Bank  v.   State 

Bundle,  100  Fed.  400,  40  C.  C.  A.  g^„^  ^^  ^j^  gg  y^^^,,^^  ^. 
450. 


National  L.  Co.,  206  111.  626,  99 
Am.  St.  .196;  Jiltna  Ind.  Co.  v. 
Waters,    110    Md.    673;     Smith    T. 


8  North  V.  Johnson,  58  Minn.  242 ; 
Cobb  V.  People,  84  111.  511.  But 
see  note  to  §  390  for  cases  holding 
otherwise.  Turner,   101   Md.   584;    Williams  v. 

V  Commonwealth    v.    City    Trust,       United  States  F.  &  G.  Co.,  105  Md. 
S.  D.  &  S.  Co.,  224  Pa.  223.  490;   Commissioner  v.  Chelsea  Sav. 

8  United    States    v.    American    S.       Bank,    161    Mich.    691;    Powers   v. 
Co.,  200  U.  S.  197,  50  L.  ed.  437;       Clarke,   127    N.    Y.   417;    Sachs  v. 
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In  many  early  cases  it  was  held  that  such  contracts  should  be 
construed  strictly.'  In  Eussell  v.  Clark,"  Marshall,  0.  J.,  said: 
"The  law  will  subject  a  man  having  no  interest  in  the  transac- 
tion to  pay  the  debt  of  another  only  when  his  undertaking  mani- 
fests a  clear  intention  to  bind  himself  for  that  debt.  Words  of 
doubtful  import  ought  not,  it  is  conceived,  to  receive  that  con- 
struction. It  is  the  duty  of  the  individual  who  contracts  with 
one  man  on  the  credit  of  another  not  to  trust  to  ambiguous 
phrases  and  strained  constructions,  but  to  require  an  explicit  and 
plain  declaration  of  the  obligation  he  is  about  to  assume."    But 


American  S.  Co.,  72  App.  Div. 
(N.  Y.)  60;  McCormick  H.  M.  Co.  v. 
Laster,  70  111.  App.  425 ;  Slireffler  v. 
Nadelhoflfer,  133  111.  536,  23  Am.  St. 
626 ;  McDonald  v.  Harris,  75  111. 
App.  Ill;  Maine  E.  G.  Co.  v.  York, 
89  Me.  54;  Hooper  v.  Hooper,  81  Md. 
155;  48  Am.  St.  496;  Cumberland 
B.  L.  Ass'n  V.  Gibbs,  119  Mich.  318 ; 
Fink  V.  Farmers'  Bank,  178  Pa, 
154,  56  Am.  St.  746 ;  Fisk  v.  Rickel, 
108  Iowa  370;  Ulster  County  Sav. 
Inst.  V.  Young,  161  N.  Y.  23 ;  Smith 
V.  Molleson,  148  N.  Y.  241,  246; 
Northern  Light  Lodge  v.  Kennedy, 
7  N.  D.  146;  Belloni  v.  Freeborn, 
63  N.  Y.  383;  Locke  v.  McLean,  33 
Mich.  473;  Gates  v.  McKee,  13 
N.  Y.  232,  65  Am.  Bee.  545 ;  Lee  v. 
Bick,  10  Pet.  482,  9  L.  ed.  503; 
Crist  V.  Burlingame,  62  Barb.  351; 
Eeed  v.  Fish,  59  Me.  358;  Bailey  v. 
Larchar,  5  R.  I.  530;  Boehne  v. 
Murphy,  46  Mo.  57,  2  Am.  Eep. 
485;  B;-own  v.  Haven,  37  Vt.  439; 
John  Church  Co.  v.  ^tna  Indem- 
nity Co.,  13  Ga.  App.  826  (fidelity 
insurance  contract)  ;  Jackson  Exch. 
Bank  v.  Russell,  181  Mo.  App.  698. 
In  so  far  as  technical  and  im- 
material departures  from  the  letter 
of  the  contract  are  concerned,  if  the 
surety  receives  a  compensation  the 
rule  of  construction  in  its  favor  ia 
Suth.  Dam.  Vol.  IH.— 19. 


less  strict.  Bappart  v.  Illinois  S. 
Co.,  140  Mo.  App.  675. 

When  the  language  of  the  bond 
is  that  selected  by  the  surety  the 
bond  must  receive  the  strongest 
reasonable  interpretation  in  favor 
of  the  insured.  Federal  Union 
Surety  Co.  v.  MoGuire,  111  Ark. 
373. 

A  building  contractor's  bond 
should  be  construed  with  the  con- 
tract. Morgantown  Mfg.  &  Trading 
Co.  V.  Andrews,  165  N.  C.  285. 

9  Nicholson  v.  Paget,  1  Cr.  &  M. 
48;  Mellville  v.  Hayden,  3  B.  & 
Aid.  593;  Cremer  v.  Higginson,  1 
Mason  323;  White  v.  Reed,  15 
Conn.  457;  Whitney  v.  Groot,  24 
Wend.  82;  Mauran  v.  Bullus,  16 
Pet.  528,  10  L.  ed.  1056;  In  re 
Quimby's  Estate,  —  N.  J.  — ,  92 
Atl.  56  (corporate  surety). 

The  obligation  of  a  surety  com- 
pamy  is  not  to  be  construed  accord- 
ing to  the  rules  applied  to  obliga- 
tions of  accommodation  sureties; 
the  former  has  all  the  essential 
features  of  an  insurance  contract. 
First  Nat.  Bank  v.  United  States 
F.  &  G.  Co.,  150  Wis.  601;  Ameri- 
can Surety  Co.  of  New  York  v. 
Pangburn,  182  Ind.  116.  See  §  725 
vnfra.  See  In  re  Quimby's  Es- 
tate, —  N.  J.  — ,  92  Atl.  56. 

10  7  Cranch  69,  90. 
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in  other,  and  especially  tlie  later,  cases  a  more  liberal  rule  is 
laid  down.  In  Mason  v.  Pritchard  **  the  king's  bench  declared 
that  the  words  of  the  guarantor  were  to  be  taken  as  strongly 
against  the  party  giving  the  guaranty  as  the  sense  of  them  would 
admit  of.  In  Hargreave  v.  Smee,^*  Tindal,  C.  J".,  said :  "The 
question  is  what  is  the  fair  import  to  be  collected  from  the  lan- 
guage used  in  this  guaranty.  The  words  employed  are  the 
words  of  the  defendant  in  this  cause,  and  there  is  no  reason  for 
putting  on  a  guaranty  a  construction  different  from  that  which 
the  court  puts  on  any  other  instrument.  With  regard  to  other 
instruments  the  rule  is 'that  if  the  party  executing  them  leaves 
anything  ambiguous  in  his  expressions  such  ambiguity  must  be 
taken  most  strongly  against  himself."  In  Douglass  v.  Rey- 
nolds,^' Story,  J.,  after  quoting  in  part  the  foregoing  extract 
from  the  opinion  of  Chief  Justice  Marshall  in  Russell  v.  Clark, 
said:  "On  the  other  hand,  as  these  instruments  (commercial 
guaranties)  are  of  extensive  use  in  the  commercial  world,  upon 
the  faith  of  which  large  credits  and  advances  are  made,  care 
should  be  taken  to  hold  the  party  bound  to  the  full  extent  of  what 
appears  to  be  his  engagement,  and  for  this  purpose  it  was  recog- 
nized by  this  court  in  Drummond  v.  Prestman,^*  as  a  rule  in  ex- 
pounding them,  that  the  words  of  the  guaranty  are  to  be  taken 
as  strongly  against  the  guarantor  as  the  sense  will  admit.  ^*  And 
the  same  rule  was  adopted  in  the  king's  bench  in  Mason  v. 
Pritchard."  ^°  In  Lee  v.  Dick,"  Thompson,  J.,  said  a  guaranty 
is  a  commercial  instrument  and  ought  to  be  construed  according 
to  what  is  fairly  to  be  presumed  to  have  been  the  understand- 
ing of  the  parties  without  any  strict  technical  nicety. ''  As  to 
commercial  guaranties  the  language  of  Mr.  Justice  Story  in 
Lawrence  v.  McCalmont  ^'  "'has  frequently  been  quoted  with 
approbation,^"  and  probably  expresses  the  rule  of  construction 

11 12  East  227.  19  2  How.  426,  11  L.  ed.  326. 

12  6  Bing.  244.  20  Gates  v.  MoKee,  13  N.  Y.  292, 

"7  Pet.   113,  8  L.  ed.  626.  65  Am.   Dec.  545;   Davis  v.  Wells, 

1*12  Wheat.  515,  6  L.  ed.  712.  104  U.  S.   159,  26  L.  ed.  686;   La- 

15  Fell  on  Guaranty,  cli.  5,  p.  129.  fargue  v.  Harrison,  70  Cal.  380,  59 

16  12  East  227.  Am.    Rep.    416;    Tischler    v.    Hof- 

17  10  Pet.  482,  9  L.  ed.  503.  heimer,  83  Va.  35;  Tootle  v.  Elgut- 

18  Mayer  v.  Isaac,  6  M.  &  W.  605.  ter,  14  Neb.  158,  45  Am.  Rep.  103; 
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now  generally  accepted.  He  said :  "We  have  no  difficulty  wha1>- 
soever  in  saying  that  instruments  of  this  sort  ought  to  receive  a 
liberal  interpretation.  By  a  liberal  interpretation  we  do  not 
mean  that  the  words  should  be  forced  out  of  their  natural  mean- 
ing, but  simply  that  the  words  should  receive  a  fair  and  reason- 
able interpretation  so  as  to  attain  the  objects  for  which  the 
instrument  is  designed  and  the  purpose  to  which  it  is  applied. 
We  should  never  forget  that  letters  of  guaranty  are  commercial 
instruments,  generally  drawn  by  merchants  in  brief  language, 
sometimes  inartificial  and  often  loose  in  their  structure  and 
form ;  and  to  construe  the  words  of  such  instruments  with  a  nice 
and  technical  care  would  not  only  defeat  the  intention  of  the 
parties,  but  render  them  too  unsafe  a  basis  to  rely  on  for  exten- 
sive credits,  so  often  sought  in  the  present  active  business  com- 
merce throughout  the  world.  *  *  *  Indeed,  if  the  language 
used  be  ambiguous  and  admits  of  two  fair  interpretations,  and 
the  guarantee  has  advanced  his  money  upon  the  faith  of  the  in- 
terpretation most  favorable  to  his  rights,  that  interpretation  will 
prevail  in  his  favor;  for  it  does  not  lie  in  the  mouth  of  the 
guarantor  to  say  that  he  may,  without  peril,  scatter  ambiguous 
words  by  which  another  party  is  misled  to  his  injury."  ^'  When 
the  language  used  is  not  ambiguous  or  loose  its  natural  meaning 
will  be  given  it,^^  although  it  results  in  giving  the  obligation  a 
retroactive  effect.^^ 

When  the  instrument  signed  by  the  sureties  expresses  an  in- 
tent as  to  the  construction  to  be  given  it  such  intent  must  be 
effectuated  if  no  question  of  good  morals,  public  policy  or  a  vio- 
lation of  law  is  involved.**    It  is  a  general  rule  of  construction 

Maine  E.  G.  Co.  v.  York,  89  Me.  54.  Moulding  v.  Wilhartz,  169  111.  422; 

See  Stnithers  v.  Henry,  33  Ont.  365.  Peoria   K.   Mfg.   Co.   v.   During,   85 

21  Smith  V.   Molleson,   148   N.  Y.  Mo.  App.  131.     See  Hughes  v.  Gib- 

241;  Gamble  T.  Cuneo,  21  App.  Div.  so„^  15   Colo.  App.  318. 

(X.    Y.)    413;    Harvard    B.    Co.    v.  Such  effect  cannot  be  given  when 

Sperber,  90  App.  Div.   (N.  Y.)   417.  ^^^  liability  assumed  is  for  any  de- 

28  Bank  V.  Recknagel,  109  N.  Y.  f^^j^  ^^.^^  "should"  occur.  Brooks 
482,   494. 


23  United  States   F.   &   G.   Co. 


V.  Baker,  9  Daly  398. 


Fultz,  76  Ark.  410;   Commonwealth  '*  J'i'^^*  ^'^*-  ^^""^  ^-  Samuelson, 

v.   Fidelity  &   D.   Co.,  224   Pa.   95;       82   Neb.   532;    White   S.   M.   Co.   v. 
People    v.    Lee,    104    N.    Y.    441;       Miller,  66  Minn.  119. 
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that  statutes  providing  for  liens  in  favor  of  parties  furnishing  la- 
bor and  materials  will  be  liberally  construed  to  advance  the 
remedy.^*  This  rule  applies  to  the  statute  "^  imposing  upon 
the  sureties  of  contractors  for  government  V7ork  liability  for  the 
labor  and  material  used  by  the  latter.  Such  liability  extends  to 
material  furnished  the  contractor  and  one  who  was  associated 
with  him  in  doing  the  work  and  who  was  jointly  and  severally 
liable  to  the  government,  but  was  not  a  party  to  the  contract.^' 
The  law  in  force  when  public  bonds  are  made  forms  a  part  of 
them  as  fully  as  though  the  terms  of  the  statute  were  incorpo- 
rated in  them.^'  It  is,  however,  competent  for  the  parties  to 
vary  the  statutory  terms  and  if  they  do  so  the  particular  lan- 
guage which  is  varied  cannot  be  read  into  the  bond.*' 

A  question  which  frequently  arises  on  commercial  guaranties 
is  whether  the  guaranty  is  a  continuing  one,  or  whether  it  is  ex- 
hausted by  the  first  transaction  under  it.  The  language  of 
guaranties  is  so  various  and  the  accompanying  circumstances 
so  dissimilar  that  each  case  must  depend  largely  on  its  own  facts. 
The  conflict  that  is  manifest  between  some  cases  that  very  nearly 
resemble  each  other  plainly  results  from  the  application  in  one 
instance  of  a  liberal  rule  of  interpretation  in  resolving  doubts 
in  respect  to  the  intention  of  the  parties,  and  in  another  a  strict 
rule,  by  resolving  the  doubt  in  one  case  against  the  guarantor 
and  in  the  other  in  his  favor.'"     One  quite  generally  accepted 

25  Sutherland        on        Statutory  Har.  &  J.  186 ;  Eapelye  v.  Bailey,  5 

Const.,  ch.  15.  Conn.  149,  13  Am.  Dee.  49;  Bent  v. 

86  28  U.  S.  Stats.  278.  Hartshorn,    1    Mete.     (Mass.)     24; 

27  United   States   v.   Vermont  M.  Drummond  v.  Prestman,  12  Wheart. 

Co.,  13   D.   C.  App.   Cas.   506.     See  515,  6  L.  ed.  712;  Boyce  v.  Ewart,  1 

Allen   County   v.   United   States   F.  Bice    126;    Bastow    v.    Bennett,    3 

&  G.  Co.,   122   Ky.   825.  Camp.   220;    Merle  v.   Wells,   2   id. 

88  State  V.  Nutter,  44  W.  Va.  385 ;  413 ;  Nicholson  v.  Paget,  1  Cr.  &  M. 
Wester velt  v.  Mohrenstecher,  76  48;  Lee  v.  Dick,  10  Pet.  482,  9  L.  ed. 
Fed.  118,  22  C.  C.  A.  93,  34  L.E.A.  503;  White  v.  Reed,  15  Conn.  457; 
477.  Compare  First  Nat.  Bank  v.  Whitney  v.  Groot,  24  Wend.  82 ;  Fel- 
Briggs'  Assignees,  69  Vt.  12,  60  Am.  lows  v.  Prentiss,  3  Denio  512,  45 
St.    922,    37    L.E.A.    845,   with   the  Am.  Dec.  484;  Douglass  v.  Reynolds, 

.federal  case.  7    Pet.    113,   8   L.    ed.   626;    Mayer 

89  Howard  County  v.  Hill,  88  Md.  v.  Isaac,  6  M.  &  W.  605 ;  Mason  v. 
111.  Pritchard,  12  East  227;  Hargreave 

30  Compare  Grant  v.  Eidsdale,  2      v.   Smee,   6  Bing.  244;   MelviUe  v. 
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rule  for  determining  whether  such  ohligations  are  continuing  is 
that,  if  the  amount  of  the  liability  is  limited  and  the  time  is  not, 
it  is  presumed  to  have  been  the  intention  of  the  parties  that  the 
instrument  should  not  be  limited  in  it3  scope  to  a  single  transac- 
tion.'^ Another  such  rule  is  that  in  ascertaining  such  inten- 
tion the  facts  and  circumstances  attending  the  execution  of  the 
contract  may  be  considered,  and  great  weight  is  sometimes  given 
them.'*    In  some  cases  the  rule  is  said  to  be  that  unless  the  words 


Hayden,  3  B.  &  Aid.  593;  Evans  v. 
Whyle,  5  Bing.  485 ;  Glyn  v.  Hertel, 
8  Taunt.  203;  Cremer  v.  Higginson, 
1  Mason  323;  Gates  T.  McKee,  13 
N.  Y.  232,  64  Am.  Dec.  545;  Bell  v. 
Bruen,  1  How.  169;  Haigh  v. 
Brooks,  10  Ad.  &  E.  309;  Martin 
V.  Wright,  6  Q.  B.  917;  Hitchcock 
V.  Humphry,  5  M.  &  G.  560;  Allan 
V.  Kenning,  9  Bing.  618;  Clark  v. 
Burdett,  2  Hall  197;  Crist  v.  Bur- 
lingame,  S2  Barb.  351;  Boehne  v. 
Murphy,  46  Mo.  57,  2  Am.  Eep.  485 ; 
Bailey  v.  Larchar,  5  K.  I.  530; 
Adams  v.  Clark,  Brayton  196; 
Washington  Bank  v.  Shurtleff,  4 
Mete.  (Mass.)  30;  Williamson  v. 
Chiles,  5  Ired.  244;  Lloyds  v.  Har- 
per, 16  Ch.  Div.  290;  Tobler  v.  Willis, 
59  Tex.  80;  Morgan  v.  Boyer,  39 
Ohio  St.  324,  48  Am.  Rep.  454;  Co- 
lumbus S.  P.  Co.  V.  Ganser,  58  Mich. 
385 ;  Whipple  v.  Mississippi  &  Y.  P. 
Co.,  34  Fed.  54;  Kernochan  v.  Mur- 
ray, 111  N.  Y.  306,  7  Am.  St.  744,  2 
L.R.A.  183,  53  Hun  50;  Ferryman 
V.  McCall,  66  Ala.  402,  41  Am.  Rep. 
752;  Platter  v.  Green,  26  Kan.  252; 
Young  V.  Brown,  53  Wis.  333; 
Eouss  V.  Greglow,  103  Iowa  60;  Cel- 
luloid Co.  V.  Haines,  176  Mass.  415; 
Twohy  V.  McMurran,  57  Minn.  242; 
Illinois  R.  &  S.  Co.  v.  Gorton,  6  Pa. 
Dist.  407;  American  Exchange  Nat. 
Bank  v.  Goubert,  210  ST.  Y.  421. 

81  Trustees  Presbyterian  Board  v. 
Gilliford,  139  Ind.  524;  Crittenden 
V.  Fiske,  46  Mich.  70,  41  Am.  Kep. 


146;  Lane  v.  Mayer,  15  Ind.  App. 
382;  Fisk  V.  Pickel,  108  Iowa  370; 
Ford  V.  Harris,  102  Ky.  169 ;  Fifth 
Nat.  Bank  v.  Woolsey,  31  App.  Div. 
(N.  Y.)  61;  Standard  0.  Co.  v.  Hoese, 

57  Neb.  665;  Weill  v.  Hecht,  14  N. 
Y.  Misc.  230;  Eichhold  v.  Tiffany, 
20  N.  y.  Misc.  680;  Rochford  v. 
Rothschild,  16  Ohio  C.  C.  287; 
Ringe  v.  Judson,  24  N.  Y.  64;  Burt 
v.  Butterworth,  19  R.  I.  127; 
Mathews  v.  Phelps,  61  Mich.  327,  1 
Am.  St.  581;  Gard  v.  Stevens,  12 
Mich.  265 ;  Kimball  Co.  v.  Baker,  62 
Wis.  526;  Seller  v.  Jones,  16  M.  & 
W.  112;  Mason  v.  Pritchard,  12 
East  227;  Parker  v.  Wise,  6  M.  & 
S.  239;  Hitchcock  v.  Humfrey,  6 
Scott  N.  E.  540;  Tootle  v.  Elgutter, 
14  Neb.  158,  45  Am.  Rep.  103; 
Schneider-D.  Co.  v.  Hart,  23  Tex. 
Civ.  App.  529;  Columbia  E.  S.  Co. 
V.  Kemmet,  67  N.  J.  L.  18.  Contra, 
Cheshire  B.  Co.  v.  Thrall,  72  Vt.  9; 
Twohy  V.  McMurran,  57  Minn.  242; 
Historical  Pub.  Co.  v.  La  Vaque,  64 
Minn.  282;  Sentinel  Co.  v.  Smith, 
143  Wis.,  approving  Detroit  Free 
Press  V.  Pattengill,  155  Mich.  272. 

82  First  Nat.  Bank  v.  Waddell,  74 
Ark.  241 ;  Bridgeport  M.  I.  Co.  v. 
Iowa  C.  Works,  130  Iowa  736;  Pas- 
kusz  V.  Bodner,  75  N.  J.  L.  447; 
Sullivan  v.  Arcand,  165  Mass.  364; 
HefiSeld  v.  Meadows,  L.  R.  4  C.  P. 
595;  Columbus  S.  P.  Co.  v.  Ganser, 

58  Mich.  385,  55  Am.  Rep.  697,  note; 
Brittain  D.  G.   Co.  v.  Yearout,  59 
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used  fairly  imply  that  the  liability  of  the  guarantor  is  to  be  lim- 
ited it  continues  until  the  guaranty  is  revoked.''  Lord  Ellen- 
borough  paid  on  this  point:  If  a  party  means  to  be  a  surety 
only  for  a  single  dealing  he  should  take  care  to  say  so.  Probably 
the  better  rule  of  construction  would  be  that  applied  to  other 
contracts — ^to  give  the  instrument  that  effect  vyhich  shall  best  ac- 
cord with  the  intention  of  the  parties  as  manifested  by  the  terms 
of  the  guaranty,  taken  in  connection  with  the  subject-matter  to 
which  it  relates,  and  neither  enlarging  the  words  beyond  their 
natural  import  in  favor  of  the  creditor,  nor  restricting  them  in 
aid  of  the  surety.'* 

As  is  elsewhere'*  indicated,  the  general  rule  is  that  official 
bonds  do  not  extend  beyond  the  terms  for  which  they  were 
made.'^  But  this  presumption  is  not  conclusive,  and  if  it  is 
clear  that  the  parties  meant  to  create  a  continuing  liability  the 
bond  will  be  given  that  effect.  Where  the  condition  of  a  bond 
was  for  the  faithful  performance  of  the  duties  of  cashier  "dur- 
ing the  time  of  his  employment  by  the  said  bank,  whether  under 
his  present  election  or  under  any  subsequent  election  to  the 
said  position,"  the  sureties  were  liable  for  a  breach  of  the  bond 
by  their  principal  after  the  expiration  of  his  first  term,  he  hav- 
ing held  over  without  being  re-elected.'''    It  was  ruled  otherwise 

Kan.    684;    Westervelt   v.    Mohren-  heimer,  83  Va.   35;    Hartwell  &  R. 

stecher,   76    Fed.   118,   22   C.   C.  A.  Co.  v.  Moss,  22  R.  I.  583. 

93,  34  L.R.A.  477;   Cambria  I.  Co.  34  Merle  v.  Wells,  2   Camp.  413; 

V.  Keynes,  56  Ohio  St.  501 ;  Powers  Home  Sav.  Bank  v.  Hosie,  119  Mich. 

V.  Clarke,  127  N.  Y.  417;  Walsh  v.  116,  1  Brandt  on  Suretyship    (2nd 

Miller,  51   Ohio  St.   462;    Mathews  ed.),   §    156;    Kansas   City  v.  You- 

V.  Phelps,  61  Mich.  327,  1  Am.  St.  mans,  213  Mo.  151. 

581;   Allen  v.  Savings  Bank,  4  Mo.  A  guaranty   of   all   that   is    due, 

App.    66;    Gardner    v.    Watson,    76  within  a  sum  named,  is  not  a  con- 

Tex.     25 ;     Rindge    v.     Judson,    24  tinning  one.    Merchants'  &  Farmers' 

N.  Y.  64,  70';   Gates  v.  McKee,  13  Bank  v.  Calmes,  82  Miss.  603. 

id.  232,   64  Am.  Dee.   545;    Dobbin  38  §  488. 

V.   Bradley,   17   Wend.  422;   Evans-  36  The  date  of  the  approval  of  a 

ville  Nat.   Bank  v.   KauflFmann,   93  bond   may   aifect   the   sureties'   lia- 

N.  Y.  273,  45  Am.  Rep.  204;  Ruth-  bility.     See  Fremont  County  v.  Fre- 

erford   v.    Braehman,    40    Ohio    St.  mont  County  Bank,  138  Iowa  167. 

604;    Longfellow   v.    McGregor,    56  37  Shackamaxon    Bank    v.    Yard, 

Minn.   312,   61  Minn.  494.  143   Pa.   129,   24  Am.   St.   521,   ap- 

33  Wright    v.    Griffith,    121    Ind.  proved  in  Fink  v.   Farmers'   Bank, 

478,  6  L.R.A.  639;  Tiachler  v.  Hof-  178  Pa.  154,  56  Am.  St.  746;  Dan- 


§    724]  BUKETTSHIP.  2751 

where  the  hond  of  the  treasurer  of  a  corporation,  who  was  elected 
for  one  year,  contained  the  words  "during  his  continuance  in 
office,"  and  also  where  the  principal  was  appointed  for  one 
year,  the  bond  being  silent  as  to  its  continuance.*'  In  a 
Vermont  case  *"  there  is  a  full  discussion  and  careful  examina- 
tion of  the  authorities  on  this  question.  The  bond  sued  upon 
was  for  the  faithful  performance  of  the  duties  of  the  cashier  of 
a  national  bank  "forever,  so  long  as  he  should  occupy  the  posi- 
tion." The  federal  statute  provided  that  the  cashier  should  be 
appointed  and  removed  by  the  bank  directors  at  their  pleasure. 
The  directors  of  the  plaintiff  bank  had  adopted  a  by-law  declar- 
ing that  the  cashier  should  be  elected  to  hold  office  at  the  pleas- 
ure of  the  board.  The  bond  in  suit  was  executed  after  the 
principal  therein  had  been  elected  "for  the  year  ensuing."  Sub- 
sequently he  was  re-elected  for  nine  consecutive  years.  All  the 
defaults  of  which  he  was  guilty  were  committed  after  the  expi- 
ration of  the  first  year.  For  these  the  surety  was  not  liable. 
This  view  has  been  approved  in  Iowa  in  an  action  on  a  bond 
which  did  not  expressly  limit  the  period  of  its  operation;  the 
bond  was  to  be  read  in  connection  with  the  terms  of  the  appoint- 
ment of  the  cashier;  that  being  for  a  definite  period,  the  bond 
did  not  survive  it.**  In  direct  opposition  to  this  view  is  a  case  ** 
decided  about  two  years  earlier  by  the  circuit  court  of  appeals, 
eighth  circuit,  Caldwell,  Sanborn  and  Thayer,  JJ.,  being  agreed. 
This  case  is  not  mentioned  in  the  opinion  in  the  Vermont  case, 
and,  presumably,  was  not  called  to  its  attention.  The  facts  are 
strikingly  similar  except  that  in  the  federal  case  the  by-law  of 

vers  Farmers'  E.  Co.  v.  Johnson,  93  37  L.E.A.  845;   First  Nat.  Bank  v. 

Minn.  323.     See  Ulster  County  Sav.  Samuelson,  supra,  is  in  accord. 
Inst.  V.  Young,  161  N.  Y.  23.  4i  Ida     County     Sav.     Bank     v. 

38  Ulster    County    Sav.     Inst.    v.  Seidensticker,  128  Iowa  54,  111  Am. 

Ostrander,    163    N.    Y.    430;    First  g^    ^gg^  disapproving  Westervelt  v. 

Nat.   Bank  v.    Samuelson,   82   Neb.  Mohrenstecher,   infra,    and   approv- 

532    (during   appointment   of   bank  .       ^^^  Vermont  case  cited.    Water- 

presUent^)  ;    Blades    v.    Dewy,    136  ^^^^  ^_  ^^^^^^^^  ^^^^^^   .^   .^  ^^^^ 

^39%itoford    School    Trustees    v.  '"""^  ""'^^  *^«  ^^^^  ^^^t^'*- 

Clarkson,  23  Ont.  App.  213.  *^  Westervelt  v.  Mohrenstecher,  76 

40  First  Nat.  Bank  v.  Briggs'  As-  Fed.  118,  22  C.  C.  A.  93,  34  L.R.A. 

signees,  69  Vt.  12,  60  Am.  St.  922,  477. 
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the  bank  provided  that  the  cashier  should  be  elected  annually. 
The  latter  court  gave  more  effect  to  the  statute  than  did  the  Ver- 
mont court,  the  conclusion  being  that,  because  of  the  statute, 
the  term  bf  office,  of  the  cashier  is  not  an  annual  one,  but  con- 
tinues until  the  incumbent  resigns,  is  removed  or  a  successor  is 
appointed.  The  appointment  of  a  cashier  for  a  definite  period, 
following  his  appointment  for  an  indefinite  period,  terminates 
the  liability  of  sureties  under  the  original  appointment.*' 

§  725.  Contract  not  to  be  extended  by  construction;  rule  as 
to  bonds  of  surety  companies.  The  obligation  of  a  surety  or 
guarantor  is  confined  to  his  contract.  In  this  sense  it  is  con- 
strued strictly.  He  is  not  liable  on  an  implied  engagement 
where  a  party  contracting  for  his  own  interest  might  be,  and  has 
a  right  to  insist  upon  the  exact  performance  of  any  condition 
stipulated  for  whether  others  would  consider  it  material  or  not.** 
"Nothing  can  be  clearer,"  says  Story,  J.,*'  "both  upon  principle 
and  authority,  than  the  doctrine  that  the  liability  of  a  surety 
is  not  to  be  extended  by  implication  beyond  the  terms  of  his 
contract.  To  the  extent,  and  in  the  manner,  and  under  the  cir- 
cumstances pointed  out  in  his  obligation  he  is  bound,  and  no 
further.  It  is  not  sufficient  that  he  may  sustain  no  injury  by  a 
change  in  the  contract,**  or  that  it  may  even  be  for  his  btoefit. 
He  ias  a  right  to  stand  on  the  very  terms  of  his  contract ;  and  if 
he  does  not  assent  to  any  variation  of  it  and  a  variation  is  made, 
it  is  fatal.  And  courts  of  equity,  as  well  as  of  law,  have  been  in 
the  constant  habit  of  scanning  the  contracts  of  sureties  with 
considerable  strictness.  The  class  of  cases  *  *  *  where 
persons  have  been  bound  for  the  good  conduct  of  clerks  of  mer- 

43Wappello    State   Sav.    Bank   v.  Ky.  558;  Waggoner  Banking  Co.  v. 

Colton,    133    Iowa    147,    11    L.E.A.  Gray  Co.  State  Bank,  —  Tex.  Civ. 

(N.S.)    493,   and  cases  noted.  App.  — ,  165  S.  W.  922. 

44  Gates  V.  McKee,  13  N.  Y.  232,  46  Miller    v.    Stewart,    9    Wheat. 

64  Am.  Dec.  545;   Chatham  v.  Mc-  680,   6   L.   ed.   189;    Hutchinson  v. 

Crea,  12  Up.  Can.  C.  P.  352;  People  Woodwell,    107    Pa.    509;    Mann   v. 

V.  Chalmers,  60  N.  Y.  158;   Kings-  Brown,  71  Tex.  241. 

bury  V.  Westfall,  61  id.  356;  Evans-  46  Brandrup  v.   Empire   State   S. 

ville  Nat.   Bank  v.  Kauflfmann,   93  Co.,  Ill  Minn.  376 ;  Page  v.  Krekey, 

id.  273,  45  Am.  Eep.  204;  Springer  137  N.  Y.  307,  314,  33  Am.  St.  731, 

L.   Co.  V.  Graves,  97   Iowa  39;    De  21   L.B.A.   409,   citing   local   cases; 

Jeruette  t.   Fidelity   &   C.   Co.,   98  Kirschbaum  v.  Blair,  98  Va.  35. 
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chants  and  others  illustrates  this  position.  The  whole  series  of 
them,  from  Lord  Arlington  v.  Merricke  "  down  to  Pearsall  v. 
Summersett,*'  proceed  upon  the  ground  that  the  undertaking  of 
the  surety  is  to  receive  a  strict  interpretation,  and  is  not  to  be 
extended  beyond  the  fair  scope  of  its  terms.  Therefore,  where 
an  indemnity  bond  is  given  to  partners  by  name  it  has  constantly 
been  held  that  the  undertaking  stopped  upon  the  admission 
of  a  new  partner.*'  And  the  only  case,  that  of  Barclay  v.  Lu- 
cas/" in  which  a  more  extensive  construction  is  supposed  to  have 


«2  Saund.  412.  In  accord. 
Fidelity  D.  Co.  v.  Champion  I.  Mfg. 
Co.,  133  Ky.  74. 

«4  Taunt.  593. 

49  Lyon  V.  Plum,  75  N.  J.  L.  883, 
14  L.R.A.(N.S.)  1231,  127  Am.  St. 
858. 

A  guaranty  addressed  to  a.  par- 
ticular person  can  only  be  acted  on 
and  enforced  by  him.  Sehoonover 
V.  Osborne,  108  Iowa  453,  458;  Tay- 
lor V.  Wetmore,  10  Ohio  490 ;.  Sec- 
ond Nat.  Bank  v.  Diefendorf,  90  111. 
396;  Crane  Co.  v.  Specht,  39  Neb. 
123,  42  Am.  St.  562;  Penoyer  v. 
Watson,  16  Johns.  100;  Smith  v. 
Montgomery,  3  Tex.  199;  Bennett 
T.  Draper,  139  N.  Y.  266;  Taylor 
V.  McClung,  2  Houst.  25;  Grant  T. 
Naylor,  4  Cranch  205. 

BOi  T.  R.  291,  note.  This  case 
has  been  doubted.  Dance  v.  Gird- 
ler,  1  New  Rep.  42.  In  Western  v. 
Barton,  4  Taunt.  673,  Lord  Mans- 
field, after  stating  the  general  rule, 
said:  "This,  then,  being  the  con- 
struction of  the  instrument  from 
almost  all  the  cases,  in  truth,  we 
may  say  from  all  (for  though  there 
is  one  adverse  case  of  Barclay  v. 
Lucas),  the  propriety  of  that  de- 
cision has  been  very  much  ques- 
tioned." 

In  Burch  v.  De  Rivera,  53  Hun 
367,  the  guaranty  was  of  the  credit 
of  "the  house  of  De  Rivera  &  Co." 


This  was  held  to  mean  only  the  firm 
or  partnership  and  did  not  continue 
after  a  change  in  the  individuals 
composing  it.  Standard  0.  Co.  v. 
Arnestad,  6  N.  D.  255,  66  Am.  St. 
604,  34  L.R.A.  861 ;  Dupee  v.  Blake, 
148  111.  453;  Backhouse  v.  Hall,  6 
B.  &  S.  507.  Contra,  In  re  Cinque 
109  Fed.  455,  referring  to  Cremer 
V.  Higginson,  1  Mason  323,  337, 
Fed.   Cas.  No.  3,383. 

There  are  some  American  cases 
which  are  not  harmonizable  with 
the  general  principles  of  law  con- 
cerning tfte  rights  of  sureties. 
Thus,  it  has  been  ruled  that  the 
sureties  on  the  bond  of  a  general 
agent  are  presumed  to  know  when 
they  become  such  that  the  business 
would  naturally,  if  not  necessarily, 
involve  the  employment  by  him  of 
subagents,  and  the  former  are 
therefore  liable  for  moneys  received 
by  the  latter  (Phcenix  Mut.  L.  Ins. 
Co.  V.  Holloway,  51  Conn.  310; 
Hayden  v.  Hill,  52  Vt.  259),  or  by 
a  partner  of  the  obligor.  Palmer 
v.  Bagg,  64  Barb.  641,  56  N.  Y.  523. 
It  is  believed  that  these  adjudica- 
tions are  not  sustained  by  the  cur- 
rent of  authority,  though  they  have 
been  distinguished  from  the  cases 
cited  in  the  preceding  paragraph  of 
this  note.  See  Standard  0.  Co.  v. 
Arnestad,  supra;  Connecticut  Mut. 
L.  Ins.  Co.  v.   Scott,   81  Ky.  540; 
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been  given,  confirms  the  general  rule ;  for  that  turned  upon  tlie 
circumstances  that  the  security  was  given  to  the  house  as  a  bank- 
ing house,  and  thence  an  intention  was  inferred  that  the  parties 
intended  to  cover  all  losses,  notwithstanding  a  change  of  partners 
in  the  house."  " 

The  obligation  is  not  to  be  extended  to  any  other  subject, 
person  or  period  of  time  or  liability  than  is  expressed  or  necessa- 
rily included  in  it.*^    Where  debt  was  brought  on  a  bond  for  the 


Parham  S.  M.  Co.  v.  Brock,  113 
Mass.  197;  London  Assur.  Co.  v. 
Bold,  6  Q.  B.  523;  Bellairs  v.  iSlls- 
worth,  3  Camp.  52;  White  S.  M. 
Co.  V.  Hines,  61  Mich.  423. 

If  no  assignment  of  claims 
against  a  contractor  for  labor  or 
materials  is  made  the  sureties  on 
his  bond,  conditioned  for  payment 
of  persons  supplying  him  therewith, 
are  not  liable  to  a  bank  which  has 
paid  time  cheeks  given  the  con- 
tractor's laborers  and  the  orders 
given  men  who  have  supplied  him 
with  material.  United  States  v. 
Bundle,  107  Fed.  227,  46  C.  C.  A. 
251. 

61  See  Pease  v.  Hirst,  10  B.  &  C. 
122;  Greer  y.  Bush,  57  Miss.  575. 

62  §§  485,  498;  1  Brandt  on 
Suretyship  (2nd  ed.),  §  93;  Mc- 
Mullen  v.  United  States,  167  Fed. 
460,  93  C.  0.  A.  96;  Brown  v. 
United  States,  152  Fed.  964,  82  C. 
C.  A.  318;  Nick  Peay  C.  Co.  v. 
Miller,  100  Ark.  284;  Ingle  v. 
Batesville  G.  Co.,  89  Ark.  378; 
Miller  v.  Friedheim,  82  Ark.  592; 
Finnucan  v.  Fiegenspan,  81  Conn. 
378;  New  York  L.  Ins.  Co.  v.  Mg- 
Dearmon,  133  Mo.  App.  671;  Ka- 
nouse  V.  Wise,  76  N.  J.  L.  423 ;  Bank 
V.  Young,  101  App.  Div.  (N.  Y.)  88; 
Donlan  v.  American  B.  &  T.  Co.,  139 
N.  C.  212;  Punta  Gorda  Bank  v. 
State  Bank,  52  Fla.  399;  Terrell  v. 
McLean,  130  Ga.  633 ;  Eoney  v.  Mo- 


Call,  128  Ga.  249;  Hirsch  v.  Mel 
drim,  124  Ga.  717;  Searles  v.  Flora, 
225  111.  167 ;  Gilbert  v.  Yunk's  Est. 
214  111.  237;  Arbaugh  v.  Shockney, 
34  Ind.  App.  208;  Cutler  v.  Tully 
5  Ind.  Terr.  180;  Kuhl  v.  Chamber 
lain,  140  Iowa  546;  O'Banoion  v 
De  Garmo,  121  Iowa  139;  American 
B.  Co.  V.  Progressive  P.  etc.  Ass'n, 
101  Md.  323;  Morris  v.  Lucker,  158 
Mich.  518;  Alpena  v.  Title  G.  &  S. 
Co.,  159  Mich.  329;  Turner  v.  Na- 
tional C.  0.  Co.,  50  Tex.  Civ.  App. 
468 ;  Smith  v.  Bowman,  32  Utah  33, 
9  L.R.A.(N.S.)  889;  Armour  v. 
Western  C.  Co.,  36  Wash.  529; 
Board  of  Trade  v.  Employers'  L. 
Assur.  Co.,  [1910]  2  K.  B.  649; 
Toames  Co-op.  A.  &  D.  Soc.  v. 
Foley,  [1910]  2  Irish  277;  Growall 
V.  Pacific  S.  Co.,  21  Cal.  App.  185; 
Thayer  v.  Erie  Co.  Sav.  Bank,  160 
App.  Div.  (N.  Y.)  300;  Bomar  v. 
Wynn,  —  Tex.  Civ.  App'  — ,  164 
S.  W.  1038;  Simpson  Logging  Co.  v. 
American  Bonding  Co.  of  Baltimore, 
76  Wash.  533;  United  States 
Fidelity  &  Guaranty  Co.  v.  French 
Mut.  Gen.  Soc.  of  Mut.  Ins.  against 
Theft,  129  C.  C.  A.  156,  212  Fed. 
620;  Hurst  v.  Randall,  68  Mo.  App. 
507;  Gato  v.  Warrington,  37  Fla. 
542;  Drake  v.  Sherman,  179  111. 
362;  Sterling  v.  Wolf,  ]63  111.  467; 
Masury  v.  Westwater,  94  111.  App. 
30;  Warrum  v.  Derry,  14  Ind.  App 
442;  Dunlap  v.  Eden,  15  Ind.  App. 
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faithful  performance  of  official  duty  by  a  deputy  collector  of 
direct  taxes  in  eight  townships,  and  the  instrument  of  appoint- 


575;  Kepley  v.  Carter,  49  Kan.  72; 
Burton  v.  Decker,  54  Kan.  608; 
Singer  Mfg.  Co.  v.  Armstrong,  7 
Kan.  App.  314;  Wheeler  &  W.  Mfg. 
Co.  V.  Brown,  65  Wis.  99;  Stewart 
V.  Levis,  42  La.  Ann.  37 ;  State  v. 
Banks,  76  Md.  136;  Canton  Inst,  for 
Sp.vings  V.  Murphy,  156  Mass.  305 
Tolman  Co.  v.  Clements,  98  ilich.  6 
Erath  v.  Allen,  55  Mo.  App.  107 
McCormick  H.  M.  Co.  v.  Regier,  54 
Xeb.  528;  Lancaster  v.  Frescoln,  192 
Pa.  452;  Nashville,  etc.  E.  Co.  v. 
Harris,  2  Tenn.  Cas.  13;  Kirsch- 
baum  V.  Blair,  98  Va.  35;  Guaran- 
tee Co.  V.  Mechanics'  Sav.  Bank  & 
T.  Co.,  100  Fed.  559,  40  C.  C.  A. 
542;  Donovan  v.  Johnson,  13  D.  C. 
App.  Cas.  356;  Howard  County  v. 
Hill,  88  Md.  Ill;  Lininger  v.  Webb, 
51  Neb.  10;  Fogel  v.  Blitz,  128 
Jlich.  503 ;  Bartlett  v.  Wheeler,  195 
111.  445;  Grand  Haven  v.  United 
States  F.  &  G.  Co.,  128  Mich.  106; 
Mercer  County  v.  Coovert,  6  W.  & 
S.  70;  Grant  v.  Smith,  46  N.  Y.  93; 
Wayman  v.  Hoag,  14  Barb.  232; 
Hollond  V.  Teed,  7  Hare  50;  Mc- 
Govney  v.  State,  20  Ohio  93;  Bill 
v.  Barker,  10  Gray  62;  Backhouse 
V,  Hall,  6  B.  &  S.  507;  State  v. 
Boon,  44  Mo.  254;  Simson  v.  Cooke, 
8  Moore  588;  Fisher  v.  Cutter,  20 
Mo.  206;  Dunlop  v.  Gordon,  10  La. 
Ann.  243 ;  State  v.  Medary,  17  Ohio 
554;  Hamilton  v.  Van  Rensselaer, 
43  N.  Y.  244;  Glyn  v.  Hertel,  8 
Taunt.  208;  Supervisors  v.  Kaime, 
39  Wis.  468;  Chelmsford  Co.  v. 
Demarest,  7  Gray  1;  Dover  v. 
Twombly,  42  N.  H.  59;  Vivian  v. 
Otis,  24  Wis.  518,  1  Am.  Rep.  199; 
Leeds  v.  Dunn,  10  N.  Y.  469;  Beck- 
head  V.  George,  8  Hill  635 ;  McClus- 
key  V.  Cromwell,  11  N.  Y.  593; 
Connecticut    Mut.    L.    Ins.    Co.    v. 


Bowler,  1  Holmes  263;  United 
States  v.  Cheeseman,  3  Sawyer  424; 
Kelly  V.  Kellogg,  79  111.  477;  Dun- 
lap  V.  Wilson  S.  M.  Co.,  81  111.  496; 
Cutting  V.  Ballou,  136  Mass.  337, 
49  Am.  Rep.  35;  Boston  &  S.  G. 
Co.  V.  Moore,  119  Mass.  435;  Har- 
ney V.  Laurie,  13  111.  App.  400; 
Bowers  v.  Cobb,  31  Fed.  678;  Cor- 
nell V.  Eagan,  13  Daly  505 ;  Post  v. 
Losey,  111  Ind.  74;  John  Hancock 
Mut.  L.  Ins.  Co.  V.  Lowenberg,  120 
N.  Y.  44;  Brennan  v.  Clark,  29  Neb 
385,  399;  Patterson  v.  Gage,  11 
Colo.  50;  Bensinger  v.  Wren,  100 
Pa.  500;  Abrahams  \.  Jones,  20  111. 
App.  83;  Dill  V.  Lawrence,  109  Ind. 
504;  Newton  v.  Devlin,  134  Mass. 
490;  Evansville  Nat.  Bank  v. 
Kaufmann,  93  N.  Y.  273,  45  Am. 
Rep.  204;  Markland  M.  &  Mfg.  Co. 
V.  Kimmel,  87  Ind.  560;  Kimball  Co. 
V.  Baker,  62  Wis.  526;  Graeter  v. 
De  Wolf,  112  Ind.  1.  See  Richards 
V.  Storer,  114  Mass.  101;  Andre  v. 
Fitzhvigh,  18  Mich.  93;  Saunders  v.- 
Stevens,  116  Mass.  133;  Leonard 
V.  Speidel,  104  Mass.  356;  Tucker 
V.  White,  5  Allen  322;  Clokey  v. 
Evansville,  etc.  R.  Co.,  16  App.  Div. 
(N.  Y.)  304;  Popper  v.  Spelz,  184 
111.  App.  35;  American  Credit  & 
Trust  Co.  V.  Witz,  186  111.  App.  184. 

A  guaranty  by  a  stockhoMer  of 
a  corporation  of  money  advanced 
and  loaned  after  date  of  guaranty 
does  not  include  pre-existing  in- 
debtedness. Merchants'  Nat.  Bank 
of  Cedar  Rapids  v.  Cressey,  164 
Iowa  721. 

A  general  commercial  credit 
guaranty,  without  express  limita- 
tion as  to  time,  place  and  amount, 
which  is  executed  for  the  purpose 
of.  enabling  the  debtor  to  procure 
goods  for  a  particular  business  lo- 
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ment  was  referred  to  in  the  bond,  the  alteration  of  the  instru- 
ment so  as  to  include  another  township,  without  the  consent  of 
the  sureties,  discharged  them  from  responsibility  for  moneys 
subsequently  collected  by  the  principal.*'     So  where  J.,  being 


cated  at  a  certain  place  does  not 
extend  to  and  cover  credit  given 
such  person  subsequently  conducting 
a  business  only  in  another  state. 
Bradshaw  v.  Barber,  125  Minn. 
479. 

A  guaranty  of  the  payment  of 
goods  sold  by  a  firm  does  not  ex- 
tend to  sales  made  in  his  own  name 
by  a  subsequently  appointed  re- 
ceiver of  the  firm.  The  receiver  is 
not  an  agent  of  the  firm,  but  an 
officer  of  the  court  which  appointed 
him.  Daube  v.  Philadelphia  &  E. 
C.  &  I.  Co.,  77  Fed.  713,  23  C.  C. 
A.  420. 

As  to  the  effect  upon  sureties  of 
the  extension  of  the  existence  of  a 
corporation  to  which  they  are 
bound,  see  Thompson  v.  Young, 
2  Ohio  334;  Union  Bank  v.  Eidge- 
ly,  1  H.  &  G.  324;  Bank  v.  Bar- 
rington,  2  P.  &  W.  27;  Brown  v. 
Lattimore,  17  Cal.  93;  Exeter  Bank 
V.  Rogers,  7  N.  H.  21;  National 
Bank  v.  Phelps,  97  N.  Y.  44,  49 
Am.  Rep.  513;  People  v.  Backus, 
117  N.  Y.  196;  National  Exch. 
Bank  v.  Gay,  57  Conn.  224,  4  L.R.A 
343. 

63  Miller  v.  Stewart,  9  Wheat. 
680,  6  L.  ed.  189;  Lafayette  v. 
James,  92  Ind.  240,  47  Am.  Rep. 
140  (additional  duties  imposed  upon 
obligor  by  ordinance)  ;  Northwest- 
ern Nat.  Bank  v.  Keen,  14  Phila.  7  ■ 
(bookkeeper  in  bank  promoted  to 
teller  and  assistant  cashier)  ; 
People  v.  Penuock,  60  N.  Y.  426 
(money  not  received  by  principal  in 
official  capacity)  ;  First  Nat.  Bank 
V.  Gerke,  68  Md.  449  (assistant 
bookkeeper  promoted  to  note  teller 


and  discount  clerk)  ;  Kellogg  v. 
Scott,  58  N.  J.  Eq.  344  (book- 
keeper and  collector  required  to  per- 
form duties  of  cashier,  sureties  not 
liable  for  embezzlement  accom- 
plished by  means  of  fraudulent 
entries  as  bookkeeper)  ;  Holme  v. 
Brunskill,  3  Q.  B.  Div.  495  (sur- 
render by  tenant  of  part  of  demised 
premises);  King  v.  Herron,  [1903] 
2  Irish  474  (alteration  in  duties  of 
ofiice  of  principal ) . 

In  order  that  sureties  shall  be 
discharged  from  liability  by  the  im- 
position of  new,  distinct  and  separa- 
ble duties  upon  their  principal  from 
those  covered  by  their  guaranty 
such  duties  must  render  impossible 
or  materially  hinder  or  impede  the 
performance  of  those  guarantied. 
"Where  the  new  employment  is  sepa- 
rate and  distinct,  and  in  no  respect 
essentially  interferes  with  the  duty 
covered  by  the  bond,  the  imposition 
of  such  added  duty  is  wholly  a  mat- 
ter between  the  employer  and  serv- 
ant with  which  the  sureties  have  no 
concern,"  although  such  employment 
may  increase  the  temptation  and 
opportunity  for  a  breach  of  the 
bond.  Mayor  v.  Kelly,  98  N.  Y. 
467,  50  Am.  Rep.  699;'  Rollstone 
Nat.  Bank  v.  Carleton,  136  Mass. 
226;  Shackamaxon  Bank  v.  Yard, 
150  Pa.  351,  30  Am.  St.  807;  Har- 
risburg  S.  &  L.  Ass'n  v.  Yost,  197 
Pa.  177.  See  Home  Sav.  Bank  v. 
Trabue,  75  Mo.  199;  National 
Mechanics'  Banking  Ass'n  v.  Oonk- 
ling,  90  N.  Y.  116,  43  Am.  Rep. 
146. 

If  a  bond  is  given  for  the  faithful 
performance  of  duty  of  the  principal 
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desirous  of  purchasing  goods  of  the  plaintiff  on  credit,  pro- 
cured a  letter  of  guaranty  from  the  defendant  to  the  plaintiff, 
by  which  the  defendant  promised  to  be  surety  for  the  amount  of 
goods,  to  be  paid  January  1,  1840,  and  the  plaintiff  sold  the 
goods  to  J.,  and  took  his  note  payable  December  25,  1839,  the  de- 
fendant was  not  bound,  although  the  plaintiff  did  not  require 
payment  from  J.  until  after  January  1,  1840.**  A  guaranty  that 
the  earnings  of  a  schooner  shall  pay  a  certain  dividend  for  two 
years  does  not  extend  beyond  the  time  of  the  guarantee's  owner- 
ship of  her.**  Sureties  on  bonds  given  to  employers  to  secure^ 
the  fidelity,  honesty,  care  and  diligence  of  employees  do  not  in- 
sure the  former  against  the  destruction  of  his  property  or  money, 
while  in  the  latter's  custody  or  control,  by  inevitable  accident  or 
against  spoliation  by  thieves  or  robbers,  when  the  employee  is 
free  from  fraud  or  negligence.*^  Obligations  given  in  pursuance 
of  statutes  are  affected  by  the  latter,  and  their  scope  and  mean- 
ing may  be  more  extensive  than  if  they  were  read  alone.  Bonds 
given  in  judicial  proceedings  are  of  this  nature.*''  In  recent 
years  the  growth  of  surety  companies  has  induced  the  courts  to 
favor  an  exception  to  the  rule  that  the  obligations  of  sureties 
are  to  be  closely  construed.  Their  bonds  are  in  the  nature  of  in- 
surance policies  and  are  subject  to  much  the  same  rules  of  con- 
struction. They  are  expressed  in  the  language  of  those  who  are 
holden  by  them,  and  are  to  be  construed  more  strictly  against 
them  on  that  account** 

in  one  employment  it  cannot  be  ex-  R.  v.   Jackson    (Pa.),   3   Atl.   100; 

tended  by  construction  to  cover  an-  Walker  v.  British  G.  Ass'n,  18  Q. 

other  eihployment  of  the  same  kind  B.  277,  83  Eng.  C.  L.  276. 
although  the  second  employment  be  67  Bedard   v.   Mahoney,    30   R.   I. 

designated  as  an  extension  or  con-  469,  136  Am.  St.  965. 
tinuation  of  the  first.  United  States  S8  Pacific  B.  Co.  v.  United  States 

V.  West,  8  D.  C.  App.  Cas.  59,  67.  F.  &  G.  Co.,  33  Wash.  47;  Cowles 

As  to  the  release  of  sureties  on  the  v.  Same,  32  Wash.  120,  98  Am.  St. 

bonds  of  publie  oncers,  see  §  485.  838;    Hormel   v.   American   B.   Co., 

64Walrath  v.  Thompson,  2  N.  Y.  112    Minn.     288,    33    L.R.A.(N.S.) 

185,   6  Hill  540,   4  id.  200;   Dixon  513;   Chicago  C.  Co.  v.  McNamara, 

V.  Spencer,  59  Md.  246.  136     Mo.    App.     460;    Teabody    v. 

55  Bishop  V.  Alcott,  86  N.  Y.  503.  Richard  Realty  Co.,  69  N.  Y.  Misc. 

66  Chicago,   etc.    R.    Co.    v.    Bart-  582 ;    Brown  v.  Title  G.  &   S.   Co., 

lett,  20  III.  App.  96;  Baltimore  &  0.  232  Pa.  337,  38  L.R.A.(N.S.)    698; 
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§  726.  Same  subject;  illustrations.  A  written  guaranty  "of 
the  payment  of  all  powder"  consigned  to  a  certain  person  for 
sale  will  not  cover  a  sale  to  the  consignee  of  powder  remaining 
unsold  upon  closing  the  account  between  the  consignor  and  him- 
self; and  it  cannot  be  controlled  by  evidence  of  a  custom, 
known  to  the  guarantor,  of  commission  merchants  to  purchase 
goods  remaining  unsold  under  such  circumstances  and  to  treat 
such  a  transaction  as  a  sale  to  a  third  person. ^^  It  was  re- 
marked by  the  court  that  the  defendant  might  have  been  willing 
to  guaranty  the  fidelity  of  the  factor  to  account  for  actual  sales  of 
goods  consigned,  with  the  right  to  return  those  unsold,  and  yet 
have  been  unwilling  to  assume  the  responsibility  of  absolute  pur- 
chases by  him,  to  be  retained  whether  he  could  sell  them  or  not. 
One  who  assumes  liability  for  the  costs  and  damages  which  may 
be  incurred  in  treating,  according  to  law,  a  person  named  as  a 
trespasser,  indemnifies  against  liability  incurred  in  the  shape  of 
costs  and  damages,  and  is  liable  for  any  actual  loss  or  damage 
proved ;  he  is  not,  however,  liable  for  the  loss  of  time  or  the  per- 
sonal services  rendered  by  the  party  indemnified ;  neither  is  he 
liable  for  expenses  incurred  by  such  party  in  litigation  with  the 

United  States  F.  &  G.  Oo.  v.  United  surety  receives  a  compensation  the 

States,  191  Ui  S.  416,. 48  L.  ed.  242;  rule  of  construction  in  its  favor  is 

Atlantic  T.  &  D.  Co.  v.  Laurinburg,  less   strict     Bappart  v.  Illinois  S. 

163    Fed.    690,    90    C.    0.   A.    274;  Co.,  140  Mo.  App.  675. 

Young  V.  American  B.  Co.,  228  Pa.  But,  in  Baglin  v.  Southern  Surety 

373;   Brandrup  v.  Empire  State  S.  q^^   41  ^pp.  Cas.    (D.   C.)    530,  it 

Co.,  Ill   Minn.   376;   Allen  v.  Ene-  ^^^  j^^j^  ^.^at  the  mere  fact  that  a 

roth,  111  Minn.  395 ;  State  v.  Massa-  ^^^^^^  ^^^  compensated  did  not  pre- 

chusetts  Bonding  &  Insurance  Co  ^^^^   "determining 
91  Kan.  74;   School  Dist.  No.  1  of 


the  fair  scope  and  meaning  of  the 
contract  in  the  light  of  the  language 
used    and    the    circumstances    sur- 


Clark  Go.  v.  Massachusetts  Bond- 
ing &  Insurance  Co.,  92  Kan.  53; 
Lackland  v.  Renshaw,  256  Mo.  133; 

United  States  Fidelity  &  Guaranty  rounding  the  parties." 

Co.  v.  Cochrane,  81  Wash.  192;  Jus-  ^^  Carkin  v.  Savory,  14  Gray  528; 

tice  V.  Empire  State  Surety  Co.,  209  Weed  S.  M.  Co.  v.^Winchel,  107  Ind 

Fed.   105;    City   of  Topeka  v.   Fed-  260    (sureties   not   liable   for   sales 

eral  Union  Surety  Co.,  130  C.  C.  A.  made  to  agent  under  their  contract 

364,  213  Fed.   958.  guarantying  Ms   fidelity  as  such); 

In   so   far    as   tecfinical   and   im-  Burlington  Ins.  Co.  v.  Johnson,  120 

material  departures  from  the  letter  111.  622.     See  Wilson  v.  Edwards,  G 

of  the  contract  are  concerned,  if  the  Lans.  134. 
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alleged  trespasser  to  enforce  claims  which  did  not  arise  out  of 
acts  of  trespass  committed  by  him.^"  In  agreement  to  be  respon- 
sible for  any  amount  of  credits  does  not  bind  the  guarantor  for 
an  unreasonable  amount.  If  $300  or  $400  was  a  reasonable  line 
of  credit  in  the  business  in  which  the  debtor  engaged  it  is  a 
question  for  the  jury  whether  or  not  the  privileges  of  the  guar- 
anty were  not  abused  by  extending  credit  amounting  to  $1,302." 
A  bank  cashier  does  not  commit  embezzlement  or  larceny  or 
acts  equivalent  thereto  by  paj'ing  overdrafts  without  being 
authorized  to  do  so  if  he  does  not  receive  or  is  not  benefited 
by  any  of  the  money  so  paid.®*  A  guarantor  who  assumes  lia- 
bility for  goods  to  an  amount  stated  is  discharged  therefrom  if 
goods  in  excess  of  that  value  are  sold.*' 

One  who  has  become  guarantor  for  such  notes  of  a  specified 
description  as  'another  should  give  in  pursuance  of  a  written 
contract  cannot  by  virtue  thereof  be  held  liable  for  notes  dif- 
fering materially  from  those  which  the  contract  provided  for. 
Thus,  where  the  contract,  the  performance  of  which  is  guaran- 
tied, provides  for  notes  at  four  months  without  interest,  to  be 
renewed,  if  desired,  for  sixty  days  at  eight  per  cent.,  the  guar- 
antor is  not  holden  for  notes  running  six  months,  with  interest 
for  four  months  at  seven  per  cent,  and  thereafter  at  eight  per 
cent. ;  nor  for  six-month  notes  with  interest  at  eight  per  cent, 
after  four  months;  the  variance  is  a  substantial  one.**  A 
guaranty  to  make  good  to  a  specified  amount  any  deficit  in  the 
payment  of  certain  subscriptions  to  capital  stock  does  not  mean 
that  the  subscriptions  had  been  made  or  that  they  Avould  be  paid 
in  full.  It  was  based  upon  the  assumption  that  they  had  been 
made  and  were  valid. ®^ 

The  sureties  upon  an  assignee's  bond  given  pursuant  to  the 

80  Beekman    v.    Van    Dolsen,    70  63  Bloomington  M.  Co.  v.  Searles, 

Hun  288.  63  N.  J.  L.  47;   Callender  v.  Flint, 

61  Lehigh  C.  &  I.  Co.  v.  Scallen,  61      jg^  ^ass.  104. 

Minn.  63.  •  64  Locke  v.  McVean,  33  Mich.  473. 

62  Guarantee    Co.    v.    Mechanics'  .^  c.  j  i-        i      -o    n  c;    -j-i, 

™    „       ,.,„  T,  ,    ^^r,  65  Sedaha,  etc.  R.   Co.  v.   Smith, 

Sav.  Bank  &  T.  Co.,  100  Fed.  559,  „,  ,^            '    ,,,       „       ^ 

40  0.  C.  A.  542;  Milwaukee  T.  Co.  27  Mo.  App.  371.     See  Farmers'  & 

V.  Fidelity  &  C.  Co.,  92  Wis.  366,  53  M;.'s  Nat.  Bank  v.  Lang,  87  N.  Y. 

Am.  St.  920.  209. 
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statute  in  reference  to  voluntary  assignments  for  the  benefit  of 
creditors  are  not  liable  for  the  failure  of  their  principal  to 
account  for  the  assets  in  Ms  hands  as  required  by  a  judgment  in 
favor  of  creditors  declaring  the  assignment  void  as  to  them  and 
directing  the  assignee  to  pay  over  the  assets  and  the  avails  there- 
of in  his  hands  to  be  applied  in  satisfaction  of  their  claims. ^^ 
Where  the  surety's  contract  embraced  the  payment  of  laborers 
employed  by  the  principal  or  his  agent  it  did  not  extend  to  labor- 
ers employed  by  his  subcontractor.^^  A  requirement  in  a  con- 
tract that  the  contractor  should  "furnish  all  materials"  does  not 
make  his  sureties  liable  to  third  persons  for  materials  furnished 
him,  notvi^ithstanding  the  contractor's  proposal  stipulated  that  he 
v?ould  furnish  sureties  for  the  payment  of  materials  contracted 
for.«» 

A  bond  for  the  faithful  discharge  of  duty  by  a  life  insur- 
ance agent  was  conditioned  that  he  S'hould  "receive  and  forward 
applications  for,  and  deliver,  policies  and  receive  and  forward 
premiums  upon  the  same,  within  the  city  of  D."  He  received 
the  premiums  of  certain  parties  who  had  been  insured  in  D.  by 
a  former  agent  of  the  company,  but  who  had  since  removed 
therefrom ;  the  failure  to  pay  over  to  the  company  such  moneys 
was  not  a  breach  of  the  bond  siibjecting  the  sureties  to  liabili- 
ty.^® The  defendant  guarantied  payment  to  the  plaintiff  to  the 
extent  of  501.  for  gold  he  might  supply  to  E.,  a  working  gold- 
smith, for  the  purpose  of  carrying  on  his  business.  The  plain- 
tiff discounted  bills  for  the  goldsmith  and  gave  him  for  them 
partly  gold  and  partly  money,  deducting  from  the  gold  the  usual 
charge  for  credit  for  the  length  of  time  the  bills  had  to  run  and 

66  People  V.   Chalmers,   60  N.  Y.  67  Miller   v.   State,   35   Ind.   App 

154.  379;  McCluskey  v.  Cromwell,  11  N. 

Under  a  statute  which  defined  the  Y.  593;  State  v.  Hinsdale-D.  G.  Co., 

duty  of  an  assignee  to  be  to  take  117  Ind.  476;  Faurote  v.  State,  110 

possession  of  the  insolvent's  estate,  Ind.  463;  United  States  v.  Vermont 

to  sue  and  recover  all  of  it  and  the  M.   Co.,  13  App.  Cas.    (D.  C.)    506, 

debts  due,  etc.,  and  to  convert  the  520.  , 

same  into  money  his  sureties  are  not  68  Sterling  v.  Wolf,  163  111.  467, 

liable  for  his  conversioii  of  the  prop-  61  111.  App.  515. 
erty  of  another  person  to  the  use  of  69  Crapo  v.  Brown,  40  Iowa  487. 

the  estate.    Best  v.  Johnson,  78  CaL  See  Fond  du  Lac  H.  Co.  v.  Bowles, 

217,  12  Am.  St.  41,  3  L.R.A.  168.  54  Wis.  425. 
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from  the  money  interest  at  the  same  rate.  E.  did  n9t  indorse  the 
bills  and  the  gold  was  applied  by  him  to  the  purposes  of  his  busi- 
ness. The  bills  were  dishonored  and  suit  brought  on  the  guar- 
anty; the  gold  so  advanced  was  not  supplied  within  the  mean- 
ing of  the  giiaranty.'"' 

Where  a  surety  signed  a  note  with  his  principal,  payable  to 
a  bank  ten  days  after  date,  the  surety  was  not  liable  on  it  for 
moneys  advanced  by  the  bank  after  the  note  was  due ;  it  was  not 
a  continuing  security."^  But  where  the  makers  of  a  note,  signed 
by  them  for  the  accommodation  of  others,  payable  to  a  bank  on 
demand,  deliver  it  to  the  accommodated  party,  it  is  an  inference 
of  law,  in  the  absence  of  further  authority  or  restriction,  that 
the  latter  may  put  it  to  any  use  of  which  it  is  capable,  and  may 
pledge  it  for  future  loans  as  a  continuing  guaranty  until  the 
sureties  terminate  their  responsibility  by  notice.''^  In  such  a 
case  the  principals  delivered  the  note  to  the  payee  bank  with  a 
written  memorandum  therein  that  it  was  left  as  collateral 
security  for  all  liability  incurred  by  them,  and  evidence  was 
held  admissible,  for  the  purpose  of  arriving  at  the  intent  of  the 
parties  in  the  hypothecation,  that  they  were  at  the  time  under 
no  liability  to  the  bank ;  that  in  view  of  that  fact  they  intended 
the  note  should  be  security  for  future  advances,  and  that  the 
words  ''all  liability"  in  the  memorandum  imported  a  continuing 
guaranty.'*  "There  was  no  contract,"  said  Mr.  Justice  Selden, 
"even  in  form,  by  the  makers  of  the  note,  with  any  party  ex- 
cept the  bank;  and  that  contract  was  made,  not  when  the  note 
was  signed,  but  when  it  was  delivered  to  the  bank.  Of  course, 
then,  the  terms  agreed  upon,  when  the  deposit  was  made,  were 
terms  agreed  upon  between  the  bank  and  the  makers  of  the  note, 
provided  the  agent  did  not  exceed  his  authority ;  and  as  the  note 
acquired  its  validity  at  that  time  and  by  virtue  of  those  terms 
the  whole  arrangement  is,  upon  well-settled  principles,  to  be 
taken  together  as  constituting  but  a  single  contract.  Conse- 
quently, the  absolute  terms  of  the  note  are  to  be  regarded  as 

70  Evans  v.  Whyle,  5  Bing.  485.  78  id.   See  Weed  v.  Clark,  4  Sandf. 

71  Bank  V.   Smith,   30   Vt.   148.  3^.  ^^^^^^^  ^   ^^  ^^  ^_  ^ 

72  Agawam  Bank  v.  Straver,  18  N, 

y.  502.  L-  "91,  39  L.E.A.(N.S.)   724. 

Suth.  Dam.  Vol.  III.— 20. 
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modified  by  the  conditions  of  the  simultaneous  agreement  to 
hold  it  merely  as  collateral  to  the  loans  to  be  made  upon  the 
faith  of  it.  Although  payable  on  demand  no  suit  could  be  main- 
tained upon  it  until  the  debt  for  which  it  was  held  as  security 
had  become  due,  and  no  more  could  be  recovered  than  the 
amount  of  such  debt." 

§  727.  Further  illustrations.  Although  a  contract  of  employ- 
ment was  executed  a  few  days  prior  to  a  guaranty  of  the  em- 
ployee's conduct  both  were  construed  together,  and  the  sureties 
were  liable  only  to  the  extent  of  their  principal's  obligation 
under  the  contract.'*  In  the  absence  of  a  special  provision 
assuming  it,  the  sureties  on  a  contractor's  building  bond  are  not 
liable  for  counsel  fees  or  costs  ''^  incurred  by  the  owner  in  de- 
fending suits  brought  to  enforce  mechanics'  liens.'^  In  a  con- 
tract with  the  war  department  to  build  a  fort  it  was  agreed  that 
advances  should  be  made  in  part  payment  of  the  work,  for 
materials  delivered  with  the  invoice  at  the  fort  and  pronounced 
by  the  engineer  to  be  of  proper  quality,  and  at  the  end  of  each 
month  for  the  work  performed.  After  large  advances  had  been 
made  the  contract  was  assigned  and  the  assignee  gave  bond, 
with  sureties,  to  account  for  the  advances  made  under  and  by 
virtue  of  the  contract.  It  was  held  that  the  sureties  were  en- 
titled to  the  benefit  of  all  limitations  provided  in  the  contract 
and  were  not  answerable  for  advances  made  when  such  limita- 
tions were  dispensed  with,  whether  they  were  made  before  or 
after  the  making  of  the  bond,  it  not  appearing  the  sureties- knew 
they  had  been  made.'''  It  is  apparent  from  the  illustrations 
which  have  been  given  and  many  others  that  might  be  cited  that 
the  plaintiff  must  bring  hi^  case  very  strictly  within  the  under- 
taking of  the  surety  and  cannot  recover  beyond  it.  Thu3,  the 
plaintiff  and  S.  entered  into  a  contract  that  S.  should  perform 

w  Tolman  Co.  v.  McClure,  10  Ind.  T5  Growall   v.   Pacific   S.   Co.,   21 

^PP-  28-  Cal.  App.  185. 

If  a  bond  attached, to  a  contract 

refers  to  the  latter  to  indicate  the  76  Donovan   v.   Johnson,   13   App. 

liability  assumed,  both  instruments  gag.  (D.  C.)  356.    See  §  85. 

will  be  taken  together  in  fixing  the  __^,  ..,„,,  ,.,.„   , 

c  .,  .■         r,    ii  tj-  "United    States   t.    Xillotaon,    1 

meaning  of  the  parties.     Uartlett  v. 

TVheeler,  195  111.  445.  Paine  305. 
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certain  work  at  a  fixed  sum,  receiving  from  time  to  time  pay- 
ment for  three-fourths  of  the  work  done;  the  remaining  one- 
fourth  to  be  paid  a  month  after  completion  of  the  whole ;  if  S. 
should  fail  to  complete  the  work  plaintiff  was  to  employ  others 
and  deduct  the  expenses  from  the  sum  payable  to  him.  The 
defendant  was  surety  for  the  performance  of  this  contract  by 
S.,  who  abandoned  it  when  partly  performed.  The  plaintiff,  at 
the  request  of  S.,  had  advanced  him  a  sum  which  exceeded  the 
whole  cost  of  the  work  then  accomplished,  but  was  less  than  the 
contract  price.  The  plaintiff  then  had  the  works  completed  at  a 
cost  which,  added  to  the  price  of  that  actually  done,  was  less 
than  the  contract  price,  but,  added  to  the  money  advanced,  was 
more  than  that  sum.  He  sued  the  defendant  on  his  guaranty, 
and  it  was  held  that  he  was  only  entitled  to  nominal  damages, 
as  the  loss  had  arisen  from  his  own  act  in  advancing  more 
money  than  he  ought  to  have  done,  not  from  the  refusal  of  S. 
to  go  on  with  the  works.''* 

Where  a  bond  was  conditioned  to  answer  for  the  default  of 
the  principal  as  superintendent  of  water-works,  "according  to 
law  and  contract,"  the  sureties  were  not  liable  for  his  default 
in  failing  to  account  for  water  rents  collected  by  him  notwith- 
standing his  contract  of  employment  provided  for  the  collection 
thereof.  The  court  was  of  the  opinion  "that  where  duties  are 
imposed  upon  a  principal  in  a  bond,  not  official,  which  are  not 
commonly  attached  to  the  position  which  he  is  filling,  and  no 
mention  of  such  unusual  and  different  duties  is  made  in  the 
conditions  of  such  bond,  that  the  sureties  upon  such  bond  can 
only  be  held  for  the  default  of  the  principal  in  the  performance 
of  such  duties  as  are  plainly  and  commonly  understood  to  be- 
long to  the  class  of  employment  by  which  the  principal  is 

78  Warne  v.  Calvert,  7  Ad.  &  E.  creased    expense    incurred    in    com- 

143;     Wood's    Mayne    on    Damages  pleting  it  and  for  damages  done  to 

417.  the    property    of    third    persons    in 

The   sureties   on   a   bond  for   the  prosecuting  the  work;   but  not  for 
completion  of  a  public  work  which  ,       ^^        ■       ^x.        ■ 

^  ,  ,       .       ,,        •  r,i  payments   made   otherwise   than   in 

reserves  to  the  contractee  the  right  ^  •' 

to  complete  it  upon  a  breach  by  the  pursuance    of    a    legal    obligation, 

contractor    are    liable    for    the    in-  Newton  v.  Devlin,  134  Mass.  490. 
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designated.'''  "^  A  surety  for  the  purchase  price  ot  goods  under 
a  contract  for  their  sale  in  car-load  lots  is  not  liable  for  pur- 
chases made  by  his  principal  in  lesser  quantities.'"  Under  a 
guaranty  of  payment  of  all  moneys  which  might  be  advanced 
and  of  any  and  all  indebtedness  due  or  to  become  due  the 
guarantees  "as  per  present  or  any  future  agreement  between 
them"  and  the  principal  the  guarantor  is  not  liable  for  an  in- 
debtedness which,  as  manifested  by  the  situation  of  the  parties 
and  tlie  subject-matter,  was  entirely  foreign  to  the  transactions 
originally  contemplated.'^ 

A  surety  who  guaranties  the  punctual  payment  of  the  in- 
terest on  a  money  bond  which  has  six  years  and  a  half  to  run 
and  on  which  interest  is  payable  semi-annually  can  only  be 
made  liable  for  such  interest  as  accrues  before  the  bond  becomes 
due.'*  In  such  a  case  Church,  0.  J.,  said :  "The  claim  against 
the  defendant  is  based  upon  the  guaranty,  which  is  in  the  fol- 
lowing words:  'For  value  received,  I  guaranty  the  punctual 
payment  of  the  interest  on  the  within  bond  and  will  pay  the 
interest  on  demand  in  default  of  its  payment  by  W.'  The 
question  is  whether  the  defendant  as  guarantor  is  liable  for 
anything  beyond  the  interest  up  to  the  time  when  the  principal 
became  due  according  to  the  terms  of  the  bond.  This  must  de- 
pend upon  the  construction  of  the  language  of  the  instrument, 
viewed  in  the  light  of  circumstances  existing  at  the  time  it  was 
made.  In  ascertaining  the  meaning  of  the  language  used  the 
same  rules  of  construction  are  applicable  to  contracts  of  surety- 
ship as  to  other  contracts.  When  the  true  signification  of  the 
contract  is  thus  ascertained  the  surety  or  guarantor  has  a  right 
to  insist  that  his  liability  shall  not  be  extended  beyond  its  pre- 

W  Salem  v.   McClintock,   16   Ind.  82  Hamilton  v.  Van  Eensselaer,  43 

App.  656,  59  Am.  St.  330.  N.  Y.  244. 

80'Grasser  &  B.  B.  Co.  v.  Rogers,  A  guaranty  of  the  payment  of  an 

112    Mich.    112,    67    Am.    St.    389;  interest-bearing   obligation   includes 

Smith  V.  Moore  Co.,  19  Ohio  C.  0.  the  interest  so  long  as  the  debt  re- 

617.  mains  unpaid.     Hurd  v.   Oallaha)n, 

SlTolman     Co.     v.     Griffin,     111  9   Abb.   New   Cas.   374;   Mutual   B. 

Mich.  301.  [ns.  Co.  v.  Brown,  80  Mo.  App.  459. 
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cise  terms.''  What,  then,  is  the  true  meaning  of  this  contract  ? 
W.  agreed  to  pay  the  principal  in  six  years  and  a  half  and,  in 
the  meantime,  to  pay  semi-annual  interest  on  specific  days. 
The  defendant  is  presumed  to  have  seen  and  understood  the 
exact  agreement  of  W.,  and  to  have  executed  the  guaranty  in 
contemplation  of  its  performance  by  him.  He  has  a  right  to 
limit  his  liability,  and  he  did  limit  it.  He  did  not  guaranty  the 
payment  of  the  principal,  but  only  the  'punctual  payment  of 
the  interest  on  the  within  bond.'  What  interest  ?  Clearly,  the 
interest  payable  according  to  the  terms  of  the  bond,  and  that 
only.  No  other  interest  was  specified  or  alluded  to,  and  none 
other  was  contemplated  by  the  defendant,  as  he  contracted,  we 
must  presume,  with  reference  to  the  payment  of  the  principal 
when  due  by  W.  He  neither  agreed  to  pay  the  principal,  nor 
to  be  liable  for  the  consequences  of  its  non-payment.  *  *  * 
The  intent  of  the  defendant,  ascertained  by  legal  rules,  was  to 
agree  to  pay  the  interest  expressly  provided  for  in  the  bond 
only;  but  when  the  plaintiff  urges  that  the  defendant  has  em- 
ployed general  words  guarantying  the  payment  of  interest  upon 
the  bond  without  limitation,  and  that  these  words  include  in- 
terest after  as  well  as  before  default,  and  claims  to  enforce  the 
rigid  rule  of  liability  therefor,  it  is  pertinent  to  answer  that, 
by  strict  legal  rules,  interest,  as  such,  cannot  be  recovered  after 
default  in  the  payment  of  the  principal,  and  that  such  interest 
is  not,  therefore,  within  the  language  of  the  contract."  '* 

One  who  guarantees  to  hold  another  harmless  against  exist- 
ing liabilities  and  uncoUectable  accounts  of  a  corporation  in 
proportion  to  the  interest  he  may  purchase  in  its  stock  is  lia- 
ble only  to  the  proportion  which  the  shares  bought  by  the 

See  French  v.  Bates,  149  Mass.  73,  Barb.  117,  and  in  the  court  of  ap- 

4  L.R.A.  268.  peals,    in    43    N.    Y.    244.      In    the 

83  Gates  V.  McKee,  13  N.  Y.  232,  former  the  facts  and  the  law  are 
64  Am.  Dec.  545,  and  cases  cited.  thus  stated:    A  surety  who  guaran- 

84  Meliek  v.  Knox,  44  N.  Y.  676,  ties   the   punctual   payment   of   the 
is  to  the  same  effect.  interest  on  a  money  bond,  a/nd  there 

There  is  a  remarkable  discrepancy  is  no  stipulation  for  interest  in  the 

between   Hamilton  v.   Van   Rensse-  hand,  can  only  be  made  liable  for 

laer,  in  the  supreme  court,  as  re-  such  interest  as  accrues  by  way  of 

ported  in  28  How.  Pr.  192,  and  43  damages  after  the  bond  becomes  due. 
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guarantee  of  the  guarantor  bears  to  the  entire  stock.  The 
guaranty  was  not  intended  to  cover  subsequent  purchases  from 
other  stockholders  in  which  the  guarantor  had  no  interest.'* 
Where,  upon  the  dissolution  of  a  firm,  the  notes,  etc.,  thereof 
were  transferred  to  one  of  the  partners  and  he  gave  a  bond 
conditioned  for  the  payment  of  one-half  the  amount  of  the 
notes,  etc.,  that  shall  prove  to  be  uncollectible,  the  obligation 
assumed  thereby  was  not  simply  a  guaranty  of  collection,  but 
was  against  the  notes  turning  out  to  be  valueless.  The  words 
"prove  uncollectible"  did  not  contemplate  legal  process  to 
demonstrate  the  uncoUectibility  of  the  claims.  It  was  not  to 
be 'inferred,  considering  the  relations  of  the  parties,  that  the 
plaintiff  assumed  a  series  of  litigations  with  all  their  attendant 
expenses.'* 

Where  a  lease  was  made  to  two,  one  of  whom  was  sole  oc- 
cupant of  the  premises,  which  he  held  over  the  term,  and  debt 
for  the  whole  period  of  actual  occupancy  was  brought  against 
both,  it  was  held  that  the  other  lessee  was  not  estopped  to 
show  that  he  signed  the  lease  in  the  character  of  a  surety  for 
the  term  specified,  without  having  in  fact  occupied  the  prem- 
ises at  any  time;  and  further,  that  he  was  not  liable  for  the 
rent  after  the  time  mentioned  in  the  writing,  the  holding  over 
being  as  to  him  no  continuance  of  the  lease.'^  But  where  the 
premises  are  leased  for  a  certain  time  with  the  privilege  to  the 
tenant  to  continue  in  possession  for  another  succeeding  term 
and  he  avails  himself  of  the  privilege  the  guaranty  of  a  third 
person  for  the  payment  of  the  rent'  is  a  continuing  guaranty 
during  the  possession  of  the  tenant  for  such  extended  term.*' 
A  guarantor  of  the  payment  of  rent  for  five  years  is  not  liable 
under  a  lease  from  year  to  year.'*  The  guarantee  of  a  purchase 
account  creates  a  standing  credit  to  the  amount  specified  though 
the  debtor's  purchases  and  payments  have  exceeded  it.^"     The 

85  Glenn  v.  Hill,  11  Wash.  541.  Kaigh  v.  Fuller,  14  N.  J.  Eq.  419; 

88  Ralph  V.   Eldridge,   137   N.   Y.       Deblois  v.  Earl,  7  R.  I.  26. 

^^^-  89Jewett     V.      Griesheiraer,      100 

87  Kennebec    Bank   v.    Turner,    2  _ 

Me.  42.  ^PP-  ^"-   <^-  ^•'    21°- 

ssDufau    V.    Wright,    25    Wend.  9»  Frost  v.  Standard  M.  Co.,  215 

636;  Deckel  v.  Gaylord,  8  Hun  110;       111.  240. 
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cases  are  very  numerous  on  the  point  that  the  responsihility  of 
an  Tinrecompensed  surety  is  confined  strictly  to  his  undertaking. 
Those  cited  below  may  be  found  worth  consulting  by  the  curi- 
ous reader  who  desires  to  pursue  the  subject.®^  Where  the  case 
is  brought  within  the  surety's  contract  he  is  only  liable  for 
such  actual  damages  as  the  plaintiff  shows.^*  A  defendant's 
covenant  that  the  debts  of  a  certain  firm,  into  which  the  plain- 
tiff was  about  to  enter  as  a  partner,  did  not  exceed  a  certain 
sum,  and  that  if  they  did  the  defendant  would  pay  on  demand 
of  the  plaintiff  the  amount  by  which  they  exceeded  that  sum, 
was  held  not  to  be  a  covenant  for  liquidated  damages,  but  a 
contract  to  indemnify  the  plaintiff  as  to  any  loss  he  might 
suffer  from  an  erroneous  statement  of  the  debts ;  it  was  for  the 
jury  to  consider  to  what  extent  his  position  had  been  altered 
by  reason  of  the  defendant's  breach  of  covenant.®' 

§  728.  Guaranties,  distinguishing  characteristics  of;  right  to 
terminate  liability;  interest  and  attorneys'  fees.  A  guaranty 
imports  a  contract  collateral  to  the  contract  debt  or  obligation 


91  Mystic  'Workers  v.  United 
States  F.  &  G.  Co.,  152  111.  App. 
223;  State  v.  Williams,  39  Ind.  App. 
376;  Preston  v.  American  S.  Co., 
104  Md.  40;  Winona  v.  Jackson,  92 
Minn.  453;  Taylor  v.  Wetmore,  10 
Ohio  490;  Blecker  v.  Hyde,  3  Mc- 
Lean 279;  Barns  v.  Barrow,  61  N. 
Y.  39;  Sollee  v.  Mengy,  1  Bailey 
620;  Michigan  State  Bank  v.  Peck, 
28  Vt.  200,  65  Am.  Dec.  234;  Bus- 
sier  V.  Chew,  5  Phila.  70;  Allison  v. 
Rutledge,  5  Yerg.  193;  Johnson 
V.  Brown,  51  Ga.  498;  Stevenson  v. 
McLean,  11  Up.  Can.  C.  P.  208;  Pen- 
oyer  v.  Watson,  16  Johns.  100; 
Walsh  V.  Bailie,  10  id.  180;  Par- 
ham  S.  M.  Co.  V.  Brock,  113  Masa 
194;  Montefiore  v.  Lloyd,  15  C.  B, 
(N.S.)  203,  33  L.  J.  (C.  P.)  49; 
London  Assur.  Co.  v.  Bold,  6  Q.  B. 
514;  Bill  V.  Barker,  16  Gray  62; 
Manhattan  G.  L.  Co.  v.  Ely,  39 
Barb.  174;  Hollond  v.  Teed,  7  Hare 
50;  Spiers  v.  Houston,  4  Bligh  (N. 


S.)  515;  Wright  v.  Russell,  2  W. 
Bl.  934;  Mackay  v.  Dodge,  5  Ala. 
388;  Grant  v.  Smith,  46  N.  Y.  93; 
Barnett  v.  Smith,  17  111.  565;  Sterns 
V.  Marks,  35  Barb.  565;  Simson  v, 
Cooke,  8  Moore  588;  Wadsworth  v, 
Allen,  8  Gratt.  174,  56  Am.  Dee 
137;  Palmer  v.  Bagg,  56  N.  Y.  532; 
Dry  V.  Davy,  10  Ad.  &  E.  30;  Union 
Bank  v.  Oosten,  3  N.  Y.  203;  Hood 
V.  Mathis,  21  Mo.  308;  Reed  v.  Fish, 
59  Me.  358;  Boehne  v.  Murphy,  46 
Mo.  57,  2  Am.  Rep.  485;  Dick  v. 
Crowder,  10  Sm.  &  M.  71;  Dobbin  v. 
Bradley,  17  Wend.  422;  Tucker 
V.  White,  5  Allen  322;  Richards  v. 
Storer,  114  Mass.  101;  Sanderson  v. 
Stevens,  116  id.  133;  Clark  v.  Saw- 
yer, 121  id.  224;  Simonson  v.  Grant, 
36  Minn.  439. 

92  King  V.  Norman,  4  C.  B.  884. 

93  Walker  v.  Broadhurst,  3  Ex. 
889.  See  Mauraji  v.  BulluB,  16  Pet. 
528,  10  L.  ed.  1056. 
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of  another  except  where  the  word  is  used  in  the  sense  of  war- 
ranty.®* This  collateral  contract  may  embrace  part  only  of  the 
debt  or  obligation  of  the  principal,**  or  the  whole  of  it ;  and  the 
damages  for  its  breach  will  depend  upon  its  nature  and  extent. 
If  it  be  a  full  guaranty  of  payment  or  performance  owing  by 
the  principal  then  the  guarantor,  when  in  default,  must  respond 
by  the  same  measure  and  standard  as  the  principal,'*  regardless 


9*  The  fact  that  a  contract  is  en- 
tered into  by  a  guarantor  jointly 
with  his^  principal  does  not  prevent 
it  from  being  a  guaranty  if  its 
terms  disclose'  that  the  latter  Is 
separately  bound  by  an  original  in- 
dependent contract  to  which  that 
given  as  security  is  collateral,  if  the 
latter  is  conditioned  for  the  per- 
formance of  the  principal's  prior  en- 
gagement. The  principal's  obliga- 
tion is  original  with  the  obligee;  the 
other  is  cumulative.  La  Rose  v. 
Logansport  Nat.  Bank,  102  Ind. 
332;  Ward  v.  Wilson,  100  Ind.  52, 
50  Am.  Rep.  763;  Singer  Mfg.  Co. 
V.  Littler,  56  Iowa  601.  See  also 
First  Nat.  Bank  of  Ft.  Smith  v. 
Nakdimen,  111  Ark.  223. 

A  surety  insures  the  debt,  is 
bound'  with  his  principal  as  an  orig- 
inal promisor,  and  is  a  debtor  from 
the  beginning,  while  a  guarantor 
answers  for  the  debtor's  solvency 
and  is  bound  only  in  case  his  prin- 
cipal is  unable  to  pay  or  perform. 
J.  W.  Watkins  Medical  Co.  v.  Love- 
lady,   186  Ala.  414. 

Where  a  guaranty  is  executed 
simultaneously  with  the  principal 
contract  a  joint  action  will  lie 
against  the  principal  and  guaran- 
tor; but  they  must  be  separately 
sued  if  it  was  not  so  executed.  Pul- 
aski S.  Co.  V.  Miller's  Creek  L.  Co., 
138  Ky.  372. 

95  Skinner  v.  Valentine,  59  N.Y. 
473;  Melick  v.  Knox,  44  id.  676; 
Hamilton  v.  Van  Rensselaer,  43  id. 


244;  Hamlin  v.  Piser,  163  111.  App. 
51. 

96  Wood  R.  &  M.  Co.  V.  Ascher, 
103  Md.  133,  115  Am.  St.  342; 
Cowan  V.  Roberts,  134  N.  C.  415,  65 
L.R.A.  729,  101  Am.  St.  845,  65 
L.R.A.  729;  Oakley  v.  Boorman,  21 
Wend.  588;  Ley  v.  Miller,  28  Neb. 
822;  Gage  v.  Lewis,  68  111.  604; 
Smith  V.  Rogers,  14  Ind.  324;  Fur- 
nas V.  Durgin,  119  Mass.  500,  20 
Am.  Rep.  341;  Fletcher  v.  Derrick- 
son,  3  Bosw.  181;  Skinner  v.  Valen- 
tine, 59  N.  Y.  47?;  Douglass  v. 
Howland,  24  Wend.  35;  Gammel 
V.  Paramore,  58  Ga.  54;  Tuton  v. 
Thayer,  47  How.  Pr.  180;  Gutta 
Percha  &  R.  Mfg.  Co.  v.  Benedict,  37 
N.  Y.  Sup.  Ct.  430;  Upham  v.  Prince, 
12  Mass.  14;  Cooper  v.  Page,  24  Me. 
73,  41  Am.  Dec.  371;  More  v.  How- 
land,  4  Denio  264;  Carew  v.  Den- 
ney,  8  Pick.  363;  Blanchard  v. 
Wood,  26  Me.  358;  Gist  v.  Drakely, 
2  Gill.  330,  41  Am.  Dec.  426;  Oobb 
V.  Little,  2  Me.  261,  11  Am.  Dec. 
72;  Carter  v.  McGehee,  Phill.  (N. 
C.)  431;  Bean  v.  Arnold,  16  Me. 
251;  Campbell  v.  Butler,  14  Johns. 
349 ;  Allen  v.  Brightmire,  20  id.  365, 
11  Am.  Deo.  288 ;  James  v.  Long,  68 
N.  C.  218;  Ellmaker  v.  Franklin 
Ins.  Co.,  5  Pa.  183;  Remsen  v. 
Graves,  41  N.  Y.  471;  Hendricks 
v  Banning,  7  Minn.  32;  Gamson  v. 
Thornton,  3  Mete.  (Mass.)  275,  37 
Am.  Dec.  135 ;  Tenny  v.  Prince,  4 
Pick.  385,  16  Am.  Dec.  347 ;  Josselyn 
V.  Ames,  3  Mass.  274;  Ulen  v.  Kltt- 
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of  any  action  against  the  principal  or  his  ability  to  answer  to 
a  judgment."  A  guarantor  may  make  himself  liable  for  the 
principal  debt  although  the  demand  may  not  be  binding  on 
the  debtor."  The  measure  of  damages  where  there  is  a  guar- 
anty of  collectibility  of  notes  is  the  difference  between  the  face 
value  of  the  indebtedness  and  its  actual  value.^^ 

A  continuing  guaranty  may  be  determined  by  notice  from 
the  security,  where  it  is  in  the  nature  of  a  continuing  offer 
and. only  binding  as  far  as  acted  upon,^  unless  the  considera- 


ridge,  7  id.  233 ;  White  v.  Howland, 
9  id.  314,  6  Am.  Dec.  71;  Moeia  v. 
Bird,  11  Mass.  436,  6  Am.  Dec.  179 ; 
Nelson  v.  Dubois,  13  Johns.  175; 
Harrick  v.  Carman,  12  id.  159 ;  Hunt 
V.  Adams,  5  Mass.  358,  4  Am.  Dec. 
68;  Sumner  v.  Gay,  4  Pick.  311; 
Baker  v.  Briggs,  8  Pick.  122,  19  Am. 
Dec.  311;  Hooper  v.  Hooper,  81  Md. 
155,  172,  48  Am.  St.  496;  Home  Sav. 
Bank  v.  Shallenberger,  95  Neb.  593. 

The  use  of  the  terms  "about  $200 
worth"  in  a,  guaranty  has  been  re- 
garded as  an  estimate,  and  liability 
for  $254.70  under  it  sustained. 
Maine  K.  G.  Co.  v.  York,  89  Me.  54. 

Stockholders  of  a  corporation 
who,  for  the  purposes  of  obtaining 
credit  for  the  corporation,  severally 
guaranty  payment  of  loans  are  not 
"favorites  of  the  law,"  and  are  held 
to  the  liability  of  principals  as  far 
as  creditors'  rights  are  concerned. 
Valley  Nat.  Bank  of  Des  Moines  v. 
Cowirie,  164  Iowa  421. 

97  Loverin  v.  Baumgarner,  59  W. 
Va.  46. 

98  Mason  v.  Nichols,  22  Wis.  360 ; 
McLaughlin  v.  McGovern,  34  Barb. 
208;   Veasey  v.  Willis,  6  Gray  90. 

The  guarantor  of  a  draft  is  not 
liable  if  the  drawee  rightfully  re- 
fuses to  accept  it  and  is  not  liable 
therefor.  Merchants'  Nat.  Bank  v. 
Citizens'  State  Bank,  93  Iowa  650, 
67  Am.  St.  284. 


99  Young  V.  Bank  of  Miami,  — 
Tex.  Civ.  App.  — ,  161  S.  W.  436. 

1  Field  V.  Haish,  85  111.  App.  164, 
167  OflFord  v.  Davies,  12  C.  B. 
(N.S.)  748;  Jordan  v.  Dobbins,  122 
Mass.  168,  23  Am.  Rep.  305.  See 
Brandt  on  Suretyship  &  G.  (2nd 
ed.),  §§   134,  135. 

Where  there  is  no  time  specified 
for  the  continuance  of  a  guaranty 
as  to  credit  the  presumption  is 
against  an  indefinite  continuance. 
Aluminum  Cooking  Utensil  Co.  v. 
Chastain,  113  Ark.  31. 

"Where  a  guaranty  is  a  continu- 
ing one,  and  the  parties  must  have 
understood  their  liability  there- 
under would  be  increased  and  dimin- 
ished from  time  to  time,  and  the 
guaranty  is  uncertain  as  to  wlien  it 
will  cease  to  be  binding  upon  the 
guarantor,  and  when  the  party  in- 
demnified has  the  power  at  pleas- 
ure to  annul  and  put  an  end  to  the 
contract  guarantied  without  the 
knowledge  of  the  guarantor,  he  is 
entitled  to  notice,  within  a  reason- 
able time  after  the  transactions 
guarantied  are  closed,  of  his  liabil- 
ity thereunder."  Davis  S.  M.  Co.  v. 
Mills,  55  Iowa  543. 

If  as  the  result  of  the  neglect  to 
give  notice  the  guarantor  suffers 
loss  he  is  relieved  to  that  extent. 
Singer  Mfg.  Co.  t.  Littler,  56  Iowa 
601. 
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tion  is  given  once  for  all,  when  the  obligation  cannot  be  ter- 
minated by  the  guarantor  and  does  not  end  with  his  death.^ 
Where  performance  of  a  contract  is  guarantied  the  surety 
may,  after  default  by  his  principal  which  would  justify  the 
other  party  in  terminating  it,  require  that  it  be  terminated 
and  the  claim  against  himself  confined  to  the  damages  then 
recoverable.*     A  guarantor  of  payment  is,  like  his  principal, 


A  guaranty  for  future-  advances  is 
terminated  by  the  death  of  the  guar- 
antor and  notice  thereof  by  the 
guarantee.  Valentine  v.  Donohoe- 
K.  B.  Co.,  133  Cal.  191. 

2  Lloyds  V.  Harper,  16  Ch.  Div. 
290;  1  Brandt  on  Suretyship  &  G. 
(2nd  ed.),  §  133. 

If  the  contract  binds  the  heirs, 
executors  and  administrators  of  the 
surety  during  the  time  of  the  pres- 
ent or  future  employment  of  the 
principal  the  estate  will  be  bound  to 
the  end  of  the  term  of  service,  not- 
withstanding the  death  of  the 
surety.  Shackamaxon  Bank  v.  Yard, 
150  Pa.  251,  30  Am.  St.  807. 

8  Hunt  V.  Roberts,  45  N.  Y.  691. 
In  this  case  the  defendant  guaran- 
tied the  performance  on  the  part  of 
C.  of  a  building  contract  made  by 
C.  with  the  plaintiffs,  wherein  the 
plaintiffs  agreed  to  perform  the 
work  by  the  15th  of  October,  and  C. 
to  furnish  materials  and  pay  a  cer- 
tain sum.  After  October  15th,  the 
work  being  imfinished,  the  defend- 
ant gave  notice  to  the  plaintiffs  that 
if  they  did  not  complete  the  work 
before  the  1st  of  November  he  would 
not  be  responsible  as  guarantor 
thereafter.  The  plaintiffs  kept  on 
until  June  following,  being  delayed 
by  C.'s  failure  to  supply  materials. 
The  defendant,  by  an  arrangement 
with  a  third  person,  and  to  which 
the  plaintiffs  were  not  a  party,  had 
assumed  C.'s  obligations,  and  after 
November   Ist  urged  the  plaintiffs 


to  perform  and  himself  supplied  the 
material,  but  stated  to  them  that  he 
would  not  be  personally  responsible. 
It  was  held,  in  an  action  on  the 
contract  of  guaranty,  that  the  effect 
of  the  notice  was  an  extension  of 
time  for  performance,  and  continued 
the  defendant's  liability,  as  guaran- 
tor, to  November  1st  only;  and  his 
liability  was  limited  to  the  debt  and 
damages  which  the  plaintiffs  were 
entitled  to  claim  at  that  time.  See 
Estate  of  De  Silver,  9  Phila.  302; 
Pleasanton's  App.,  75  Pa.  344. 

While  it  is  the  duty  of  the  obligee 
to  give  notice  to  the  guarantors  of 
their  defaulting  principal's  conduct, 
except  in  cases  governed  by  the  com- 
mercial law,  the  failure  to  do  so  is 
matter  of  defense  and  does  not  work 
a  discharge  unless  damages  result  to 
them.  La  Rose  v.  Logansport  Nat. 
Bank,  102  Ind.  332;  Ward  v.  Wil- 
son, 100  Ind.  52,  50  Am.  Rep.  763; 
Davis  v.  Wells,  104  U.  S.  159,  26  L. 
ed.  686;  Pittsburgh,  etc.  R.  Co.  v. 
Shaeffer,  59  Pa.  350;  Grocers'  Bank 
v.  Kingman,  16  Gray  473;  Peel  v. 
Tatlock,  1  B.  &  P.  419 ;  Phoenix  Mut. 
L.  Ins.  Co.  V.  Holloway,  51  Conn. 
310. 

A  surety  bound  for  the  fidelity 
and  honesty  of  his  principal  and  for 
an  indefinite  and  contingent  liabil- 
ity, and  not  for  a  sum  fixed  and 
certain  to  become  due,  may  termi- 
nate his  liability  in  either  of  two 
cases;  first,  where  the  guarantied 
contract  has  no  definite  time  to  run ; 
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liable  to  .interest  from  the  time  the  money  became  due,*  and 
for  attorney  fees  when  stipulated  for  in  the  contract.*  A  guar- 
anty upon  a  note  of  its  payment  after  maturity  or  any  time 
thereafter  with  interest  "and  all  costs  and  expenses  paid  or 
incurred  in  collecting  the  same,  including  attorneys'  fees," 
embraces  only  the  costs  and  expenses  of  an  action  against  its 
maker;  not  those  incurred  in  an  action  upon  the  guaranty. 
The  whole  liability  under  such  a  contract  must  be  exhausted 


and  second,  where  it  has  such  time, 
but  the  principal  has  so  violated  it 
and  is  so  in  default  that  the  obligee 
may  lawfully  terminate  it  on  ac- 
count of  the  breach.  Emery  v.  Baltz, 
94  N.  Y.  408;  Burgess  v.  Love,  L. 
K.  13  Eq.  450;  Phillips  v.  Foxall, 
L.  R.  7  Q.  B.  666;  Sanderson  v.  As- 
ton, L.  R.  8  Ex.  73. 

The  weight  of  authority  denies 
the  right  of  a  guarantor  to  revoke 
a  continuing  contract  for  the  faith- 
ful discharge  of  duty  without  cause. 
Gordon  v.  Calvert,  2  Sim.  253,  4 
Russ.  581;  Williams  v.  Reynolds,  11 
La.  230. 

The  Indiana  court  sees  no  reason 
why  such  a  right  should  not  be  ex- 
ercised; but  it  must  be  done  rea- 
sonably and  upon  notice  to  all 
concerned.  An  employer,  unless  mis- 
conduct creating  a  probable  emer- 
gency is  shown  to  exist,  is  not  bound 
to  subject  his  affairs  to  embarrass- 
ment by  immediately  discharging  an 
employee.  La  Rose  v.  Logansport 
Nat.  Bank,  102  Ind.  332. 

4  Bond  v.  Farwell,  172  Fed.  58, 
96  C.  C.  A.  546;  Flynn  v.  American 
B.  &  T.  Co.,  104  Me.  141,  19  L.R.A. 
(N.S.)  428,  129  Am.  St.  378  (it  is 
coincident  with  the  default  of  the 
maker  of  the  guarantied  note)  ; 
Hamlin  v.  Riser,  163  111.  App.  51; 
Gammel  v.  Paramore,  58  Ga.  54; 
Gutta  Percha  &  R.  Mfg.  Co.  v.  Bene- 
dict, 37  N.  Y.  Sup.  Ct.  430;  Spokane 
&  I.  L.  Co.  V.  Loy,  21  Wash.  501. 


The  surety's  liability  for  interest 
accrues  only  after  demand  on  his 
principal  and  his  refusal  to  pay  or 
from  commencement  of  suit,  in 
which  latter  case  interest  accrues 
from  the  day  of  service.  Id.;  1 
Brandt  on  Suretyship  &  G.,  §  112. 

The  guarantor  of  any  sum  not  ex- 
ceeding a  specified  amount  for  goods 
sold  and  money  loaned  is  liable  for 
interest  upon  the  sum  named,  no 
provision  in  the  contract  requiring 
immediate  payment.  After  the  par- 
ties to  such  contract  had  treated 
accrued  interest  as  an  augmenta- 
tion of  the  principal  sum  and 
charged  up  interest  thereon  one  of 
them  could  not  object  to  such  pro- 
cedure on  the  ground  that  it 
resulted  in  compounding  the  in- 
terest. Hooper  v.  Hooper,  81  Md. 
155,  48  Am.  St.  496. 

A  guarantor  of  the  payment  of 
interest  is  not  liable  for  interest  ac- 
cruing after  the  maturity  of  the 
note.  Merritt  v.  Haas,  106  Minn. 
275,  21  L.R.A.(N.S.)  153;  Rector  v. 
McCarthy,  61  Ark.  420,  31  L.R.A. 
121,  54  Am.  St.  271. 

6  First  Nat.  Bank  v.  Breese,  39 
Iowa  640;  Holmes  v.  A.  J.  Schwab 
&  Sons,  141  Ga.  44. 

A  guaranty  of  advances  covers 
liability  for  attorney's  fees  stipu- 
lated for  in  a  note  given  for  money 
advanced.  Bank  v.  Union  P.  Co., 
60  Wash.  456. 
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in  one  action;  the  guarantor  cannot  be  sued  for  the  debt  and 
afterwards  for  the  costs  and  expenses.*  Where  the  agreement 
guarantied  proTides  for  stipulated  damages  in  case  of  the  prin- 
cipal's default  the  guarantor  is  liable  by  his  guaranty  for  those 
damages."  A  guarantor  of  payment  is  not  liable  for  the  costs 
of  an  unsuccessful  action  against  the  principal  debtor  "where 
the  creditor  is  not  bound  to  resort  to  legal  proceedings  against 
him  before  he  can  have  recourse  against  the  party  secondarily 
liable; '  but  it  is  otherwise  where  the  guaranty  is  of  collection 
and  payment.'  If  proceedings  are  taken  against  the  debtor 
and  something  realized  from  him  the  amount  to  be  credited  in 
the  guarantor's  f  aver  is  the  net  sum  realized.  He  has  no  equity 
which  requires  that  the  gross  amount  shall  be  applied  to  the 
satisfaction  of  the  debt.^" 

§  729.  Measure  of  guarantor's  liability;  lost  profits;  remote 
damages.  In  a  case  of  a  guaranty  of  the  amount  due  on  a  note, 
and  not  of  its  collectibility,  the  damages  are  what  the  plaintiff 
has  lost  by  the  breach ;  and  this  loss  is  the  value  of  a  judgment 
against  the  maker,  if  one  had  been  obtained;  and  if  it  appears 
that  the  maker  was  solvent  and  prevented  a  recovery  of  judg- 
ment by  proving  payment  the  measure  of  damages  is  the  amount 
which  purports  to  be  due  on  the  note,"  unless' the  holder  ac- 
cepted less.^^  A  guaranty  against  any  loss  which  might  occur 
by  reason  of  a  sale  of  goods  which,  by  stipulation  between  the 
principal  parties,  are  to  be  sold  within  ninety  days  will  not 
render  the  guarantor  liable  if,  by  their  agreement,  the  goods 
are  not  sold  within  that  time  and  the  time  for  the  sale  is  fixed 
at  a  subsequent  date.**  But  where  the  guaranty  was  of  the  pay- 
ment of  any  purchase  of  bagging  and  rope  between  its  date  and 
a  stated  date  in  the  future  it  was  held  to  extend  to  purchases 
upon  a  reasonable  credit  made  between  those  dates  although  the 

6  Abbott  V.  Brown,  131  JU.  108.  "  Head  v.  Green,  5  Bias.  311 ;  El- 

7Gridley  v.   Capen,   72  111.   11.  gin  City  B.  Co.   v.  Hall,  119  Tenn. 

8  Tuton   V.   Thayer,   47   How.   Pr.  548.      See   Newman   v.   Scarbrough, 

180.  115  La.  860,  112  Am.  St.  278. 

»Id.  12  Stark  v.  Huber  Mfg.  Co.,  130 

10  Hurd  V.  Callahan,  9  Abb.  New  Wis.   432. 
Cas.  374.  13  Fisher  v.  Gutter,  20  Mo.  206. 
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time  of  payment  was  not  to  arrive  until  after  tiat  day."  The 
guarantor  of  the  payment  of  all  notes  which  should  be  sold  is 
not  liable  for  the  payment  of  notes  transferred  for  a  considera- 
tion other  than  money  at  the  time  paid  or  promised  to  be  paid.^^ 
The  person  who  holds  a  guaranty  may  not  recover  damages  he 
might  have  avoided  or  lessened  by  reasonable  diligence.^'  The 
liability  of  the  guarantor  of  payment  for  merchandise  is  limited 
to  payment  for  reasonable  orders  where  the  contract  between 
the  principal  and  creditor  in  express  terms  requires  the  filling 
of  "reasonable  orders."  "  The  breach  of  a  guaranty  to  collect 
a  stated  proportion  of  claims  is  attended  with  liability  for  the 
amount  of  the  guaranty,  less  the  commission  due  and  the  sum 
collected." 

A  contract  was  made  for  furnishing  a  steam-engine,  and  a 
surety  in  behalf  of  the  manufacturers  guarantied  its  perform- 
ance and  in  case  of  breach  to  refund  all  sums  of  money  the 
other  party  might  pay  or  advance  with  interest.  It  was  held 
that  the  contract  was  not  in  the  alternative,  but  consisted  of 
two  terms:  one,  that  the  principals  should  perform  their  en- 
-gagement,  not  merely  by  the  delivery  of  some  machinery,  but 
of  such  as  the  contract  required ;  the  other,  that  if  there  should 
be  a  non-performance,  whether  excusable  or  not,  the  money  ad- 
vanced on  the  contract  should  be  refunded  to  the  extent  that  the 
principals  were  liable.  The  machinery  delivered  was  imperfect 
so  as  to  constitute  a  breach  of  the  contract,  and  it  was  held  that 
the  surety  was  liable  for  such  damages  as  would  enable  the 
plaintiffs  to  supply  the  deficiency;  the  jury  were  not  required 
to  assume  that  the  contract  price  was  the  full  value  of  the  ma- 
chinery.'® Where  the  action  was  on  a  guaranty  that  stock 
should  be  worth  $700  market  value  within  one  year  from  date, 
the  measure  of  damages  was  the  difference  between  $700  and 

1*  Louisville  Mfg.  Co.  v.  Welch,  10  18  Stark  t.  Huber  Mfg.  Co.,  siipra. 

How.  461;  Mamerow  v.  National  L.       See  §  88  et  seq. 
Co.,  206  111.  626,  99   Am.  St.  196.  "  Baskerville  v.  Culver,  33  S.  D. 

424. 
See  Bond  v.  Farwell,  172  Fed.  58,  la-cj.       an  n        i-j^j 

18  Barstow  8.  Co.  v.  Consolidated 
96  C.  C.  A.  546.  ^    Co^  17g  m   ^pp    ^^g 

IS  Labaree  v.  Klosterman,  33  Neb.  19  Benjamin  v.  Hillard,  23  How. 

150.  149,  16  L.  ed.  518. 
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$500,  the  latter  sum  being  the  highest  value  reached  in  the  mar- 
ket during  the  year,  and  not  the  difference  between.  $Y00  and 
$300,  the  latter  being  the  market  value  at  the  end  of  the  year.^' 
The  purchaser  of  corporate  stock  who -has  been  guarantied  that 
it  could  be  sold  for  a  specified  sum  within  one  year  and  who  has 
bound  himself  not  to  sell  it  for  less  than  such  sum  without  his 
vendor's  consent,  and  to  use  due  diligence  to  obtain  a  larger 
price  for  it  may,  on  making  a  sale  after  the  expiration  of  the 
,  year  for  a  much  smaller  sum,  recover  the  difference  between  the 
two  sums.  The  sale  contemplated  by  the  parties  being  for 
cash,  evidence  respecting  exchanges  of  similar  stock  for  other 
property  was  inadmissible  as  to  the  value  of  the  stock  during 
the  year.^^  The  defendant  sold  to  plaintiff  certain  shares  of 
railroad  stock,  with  a  guaranty  that  it  should  yield  annually 
six  per  cent,  dividends  for  three  years.  In  an  action  on  the 
guaranty  it  was  held  that  its  true  construction  was  that  the 
stock  should  be  equal  in  value  to  stock  yielding  annually  a 
dividend  of  six  per  cent. ;  the  measure  of  damages  was  the 
difference  between  the  actual  value  of  the  stock  transferred  and 
a  stock  which  would  yield  six  per  cent,  annually  for  the  next . 
three  years  following  the  transfer.'^  On  the  breach  of  a  guar- 
anty that  dividends  at  a  fixed  rate  would  be  paid  on  the  pre- 
ferred stock  of  a  railway,  all  the  property  of  which  had  been 
sold  on  foreclosure,  and  the  guarantor  having  become  insolvent 
and  its  assets  passed  by  assignment  for  the  benefit  of  its  credi- 
tors, including  future  and  contingent  demands,  the  damagra  to 
be  recovered  included  those  which  were  prospective,  and  equaled 
the  difference  between  the  pecuniary  condition  of  the  stock- 
holders in  perpetual  receipt  of  their  dividends  and  their  con- 
dition without  them,  which  was  a  sum  equal  to  the  par  value  of 
the  stock. ^'  The  liability  of  the  guarantor  of  the  validity  of  a 
judgment  barred  by  the  statute  of  limitations  is  the  amount 
paid  for  it,  with  interest.^*     The  guarantor  against  loss   of 

20  Woodward  v.  Powers,  105  Mass.  28  Marbury  v.  Kentucky  U.  L.  Co., 

108,  7  Am.  Kep.  503.  ^^  ^^^    335^  -^q  qq   ^    393 

81  Lobeck  v.  Duke,  50  Neb.  568. 

22  Struthers  v.  Clark,  30  Pa.  210;  '*  Duecker  v.  Goeres,  104  Wis.  29. 

Morris  v.  Barrett,  24  Ohio  St.  201.  See  §  669. 
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moneys  now  deposited  or  which  may  be  deposited,  no  limita- 
tion being  expressed  as  to  the  amount,  is  liable  to  the  extent  of 
the  penalty  of  his  bond  for  all  moneys  deposited  after  deducting 
what  was  received  as  dividends  from  the  assets  of  the  bank.^* 
As  is  true  in  cases  of  other  obligations,  a  guarantor's  lia- 
bility may  be  extended  by  his  knowledge  of  other  and  depend- 
ent contracts  entered,  or  to  be  entered-,  into  by  his  principal. 
Thus,  an  absolute  guarantor  who  becomes  such  with  knowledge 
that  the  contract  the  performance  of  which  he  guaranteed  was 
entered  into  with  reference  to,  and  in  contemplation  of,  other 
contracts  then  in  force  and  thereafter  to  be  made  may  become 
liable  for  the  loss  of  profits  which  would  have  been  the  product 
of  such  contracts,  they  being  broken  in  consequence  of  the  de- 
fault of  his  principal.**  Where  the  plaintiff  was  induced  to 
remove  his  store  building  and  stock  of  goods  from  a  village  to 
a  new  town  site  by  a  contract  guarantying  that  a  railroad  would 
be  constructed  and  in  operation  to  such  site  within  a  time 
named,  both  parties  contemplating  the  breaking  up  of  the  busi- 
ness established  in  such  village,  the  damages  sustained  by  the 
plaintiff  on  a  breach  included  such  as  resulted  from  the  loss  of 
the  profits  of  the  business.^'  On  the  breach  of  a  guaranty  as 
to  the  number  of  mares  that  would  be  bred  to  a  stallion  there 
may  be  a  recovery  of  the  probable  profits  that  would  have  been 
made  if  there  had  been  no  breach,  the  evidence  furnishing  the 
basis  for  the  computation.**  A  guarantor  of  a  mortgage  who 
has  advanced  securities  to  build  a  house  on  a  lot  and  whose  obli- 
gation to  the  latter  is  to  indemnify,  keep  harmless  and  insure 
him  against  all  loss  or  damage,  not  exceeding  a  sum  named, 
is  liable  for  the  value  of  the  securities  advanced  to  the  con- 
tractor after  he  has  abandoned  his  contract  and  pledged  them 
to  third  parties.     The  liability  of  the  guarantor  existed  from 

85  Buffalo  German  Ins.  Co.  v.  Title  26  Pulaski  S.  Co.  v.  Miller's  Creek 

G.  &  T.  Co.,  51  N.  Y.  Misc.  267.    See      l.  Co.,  138  Ky.  372. 


ZT  Arkansas  Valley  T.  &  L.  Co.  v. 


Ellis  V.  Emmanuel,  1  Ex.  Div.  157, 

reviewing  the  English  cases,  and  in- 

,.     ,.        .,    i  J.I.  i-       •  c       Lincoln,  56  Kan.  145. 

dicatmg  that  the  question  is  one  of  ' 

ponstruction  to  be  based  on  the  in-  *'  Stewart  v.  Patton,  65  Mo.  App. 

tention  of  the  parties.  21. 
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the  time  it  became  apparent  that  the  contractor  had  failed  in 
his  du-ty,  and  evidence  as  to  the  value  of  the  land  on  which  the 
house  was  to  be  built  was  immaterial.^^  The  liability  of  a 
surety  on  the  breach  of  a  bond  given  to  secure  the  erection  of 
houses  on  a  designated  piece  of  land  is  the  difference  between 
the  value  of  the  land  without  the  buildings  and  its  value  with 
them.^"  The  damages  to  a  mortgagee  from  the  breach  of  a 
bond  to  secure  the  rebuilding  of  a  house  on  the  mortgaged 
premises  are  measured  by  the  difference,  at  the  time  of  the 
breach,  between  the  value  of  the  premises  vs^ithout  the  house 
thereon  and  the  amount  of  the  mortgage  debt,  not  exceed- 
ing the  amount  which  the  rebuilding  of  the  house  would 
have  increased  the  value  of  the  premises;  or,  in  other  words, 
the  depreciation  in  the  value  of  the  security.*'  In  a  recent  cage 
in  New  York  the  plaintiff  was  the  owner  of  a  vacant  lot  worth 
$160,000,  and  which  was  mortgaged  for  $120,000.  He  con- 
tracted to  sell  it  for  $190,000,  payment  to  be  made  by  assum- 
ing the  mortgage  and  giving  an  additional  mortgage  for 
$70,000.  The  purchaser  bound  himself  to  erect  a  building 
upon  the  lot,  and  the  plaintiff  to  advance  to  the  purchaser 
$100,000  as  a  building  loan.  The  latter  further  agreed  to  fur- 
nish a  bond  guaranteeing  the  performance  of  all  the  termfl 
of  his  contract  and  to  hold  the  plaintiff  harmless  from  any 
damage  resulting  from  the  breach  thereof.  Such  bond  was 
conditioned  that  if  the  purchaser  shall  elect  and  complete  the 
said  building  as  required,  the  bond  shall  be  voidj  otherwise,  to 
be  in  full  force  and  effect.  The  building  was  not  erected.  The 
interest  on  the  $70,000  mortgage  being  unpaid,  the  plaintiff 
foreclosed  and  recovered  a  deficiency  judgment  for  $51,469.14, 
which  was  unsatisfied.  The  bond  was  regarded  as  security 
for  the  erection  of  the  building;  and,  it  appearing  that  if  it 
had  been  erected  the  property  would  have  been  ample  security 
for  the  mortgages  and  also  for  the  money  agreed  to  be  advanced 
in  the  erection  of  the  building,  thus  enabling  the  plaintiff  to 

29  Union  T.  Co.  v.  Citizens'  T.  Co.,  Co.  v.  Citizens'  T.  &  S.  Co.,  190  Pa. 
185  Pa.  217.  247. 

30  United  R.  E.  Co.  v.  McDonald,  31  Longfellow    v.    McGregor,     61 
140  Mo.  605;   German-Am.  T.  &  T.  Minn.  494. 
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secure  the  profit  of  $30,000  which  he  contemplated  making, 
that  sum  was  the  measure  of  the  guarantor's  liability.^*  A 
surety  who  became  bound  for  the  sale  of  mortgaged  goods  and 
the  payment  of  the  proceeds  thereof  to  the  mortgagee  was  per- 
mitted to  show  that  an  inventory  of  the  goods  said  to  be  attached 
to  his  bond  included  articles  which  the  mortgagor  did  not  own 
amd  which  never  came  into  the  possession  of  the  mortgagee  and 
were  not  delivered  by  him  to  the  mortgagor.  Where  a  portion 
of  such  goods  consisted  of  secondhand  furniture,  machinery  and 
other  articles  used  in  the  business  of  the  mortgagor,  some  of 
which  had  a  merely  nominal  value,  the  liability  of  the  surety 
on  the  breach  of  a  condition  in  the  bond  for  the  delivery  of  the 
goods  to  the  mortgagee  was,  for  goods  on  hand  at  the  time  of 
demand,  their  then  value;  for  such  as  had  been  fairly  sold)  the 
proceeds  of  the  sale,  and  for  goods  converted  and  not  accounted 
for  their  valine  when  converted.^'  One  who  binds  himself  as 
a  guarantor  of  the  assistant  cashier  of  a  bank  that  the  latter 
will  honestly,  faithfully  and  efficiently  discharge  the  duties  of 
that  position  guarantees  not  only  hi§  personal  honesty,  but  also 
his  competency,  skill  and  diligence  in  the  discharge  of  his 
duties.  Hence,  if  the  assistant  cashier  connives  at  the  cashier's 
act  in  unlawfully  appropriating  the  funds  of  the  bank  to  his 
own  use  he  renders  the  guarantor  liable  for  his  act  or  neglect,** 
so  far  as  such  neglect  was  the  natural  and  proximate  cause  of 
the  cashier's  wrong  doing.**  A  guarantor  of  the  fidelity  of  a 
servant  is  not  entitled  to  be  credited  with  sums  voluntarily  paid 
by  the  latter  for  the  benefit  of  his  master  after  the  expiration 
of  the  guarantee.*^  A  case  in  Washington  is  scarcely  harmoniz- 
able  with  this  view.  It  was  there  ruled  that  the  failure  to 
return  leased  property  on  the  termination  of  the  lease  imposed 
liability  on  the  guarantor  for  liens  against  it,  these  being  the 
result  of  the  failure  to  return,  though  they  accrued  after  the 

82  Sachs  V.  American   S.   Co.,  72      553,   566;    Fiala   v.   Ainaworth,   63 

App.  Div.   (N.  Y.)   60.  ■^*-  ^• 

85  Fiala  v.  Ainsworth,  supra. 
S3  Wheeler  v.  Meyer,  95  Mich.  36.  geKing  y.  Shaw,  7  "The  Argus" 

8*Hobart  v.  Dovell,  38  N.  J.  Eq.      L.  R.  163    (Australia). 
Suth.  Dam.  Vol.  III.— 21. 
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lease  terminated.'''  The  guarantor  of  the  sufficiency  of  the  plans 
for  a  building  is  deemed  to  have  contemplated  the,  damages 
resulting  from  its  collapse  including  that  sustained  by  tenants 
therein  in  property  and  person.'' 

§  730.  Effect  of  indorsing  negotiable  paper.  There  is  some 
conflict  as  to  the  effect  of  an  indorsement  made  by  a  third  per- 
son in  blank  upon  a  negotiable  note  at  or  afte»  its  inception. 
In  New  York  the  contract  implied,  according  to  the  inter- 
mediate decisions,  is  that  of  an  indorser,  and  parol  evidence 
cannot  be  admitted  to  modify  it.'*  In  the  case  *"  which  estab- 
lished this  doctrine  in  that  state  the  chancellor  said:  "I  fully 
concur  in  the  opinion  expressed  by  Mr.  Justice  Bronson,*^  that 
where  a  man  writes  his  name  in  blank  upon  the  back  of  a 
promissory  note  he  only  agrees  that  he  will  pay  the  note  to  the 
holder  on  receiving  due  notice  that  the  maker,  upon  demand 
made  at  the  proper  time,  has  neglected  to  pay  it.  Mere  proof 
that  he  has  indorsed  the  paper  to  enable  the  maker  to  raise 
money  on  it  does  not  change  the  nature  of  his  legal  liability 
as  indorser,  where  the  note  is  in  the  hands  of  a  hona  fide  holder 
for  a  good  consideration.  *  *  *  And  for  the  courts  to  allow 
proof  by  parol  to  charge  a  mere  surety  beyond  the  legal  effect  of 
his  written  blank  indorsement  on  such  paper  would  bring  them 
in  dii'ect  conflict  with  the  provisions  of  the  statute  of  frauds." 
The  more  recent  cases  modify  this  rule  so  far  as  to  allow  the 
presumption  that  an  indorsement  in  blank,  before  the  note  is 
completed  by  delivery,  was  made  for  the  purpose  of  becoming 
liable  as  second  indorser,  to  be  rebutted  by  proof  that  it  was 
made  to  give  the  maker  credit  with  the  payee.**  The  indorse- 
ment of  a  note  before  its  delivery  to  the  payee  at  the  request  of 
the  maker,  the  indorser  knowing  that  his  name  is  required  by 
the  payee  as  a  condition  of  making,  and  as  security  for,  the  loan, 

37  Mitchell,  etc.  Co.  v.  Beeson,  47  111.  477,  7  L.R.A.(N.S.)  376,  114 
Wash.  648.  Am.  St.  346. 

38  Manufacturers'  A.  S.  Co.  v.  Gal-  *"  Hall  v.  Newcomb,  supra. 
braith,  196  Fed.  472.  « In     Seabury     v.     Hungerford, 

39  Seabury  v.   Hungerford,  2  Hill  supra. 

80 ;  Hall  V.  Newcomb,  7  Hill  416,  42  «  Coulter  v.  Richmond,  59  N.  Y. 

Am.  Dec.  82;  Spies  v.  Gilmore,  1  N.  478;  Phelps  v.  Vischer,  50  id.  69, 
Y.  321.    See  Lloyd  v.  Matthews,  223      10  Am.  Rep.  433. 
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places  the  indorser  in  the  same  relation  to  the  payee  as  if  he 
had  indorsed  by  agreement  with  him;  the  liability  is  that  of 
first  indorser.**  This  rule  prevails  in  Oregon,  **  which  has  also 
adopted  the  rule  of  the  New  York  cases  that  where  a  third 
party  indorses  a  note  before  it  is  delivered  to  the  payee  he  is 
presumptively  a  second  indorser.*^ 

In  Connecticut  the  contract  which  the  law  implies,  prima 
facie,  from  a  blank  indorsement  of  a  promissory  note,  whether 
negotiable  or  not,  is  that  it  is  due  and  payable  according  to  its 
terms;  that  the  maker  shall  be  able  to  pay,  and  that  it  is  col- 
lect-ible  by  the  use  of  diligence."  But  the  blank  indorsement 
is  only  prima  facie-  evidence  of  such  contract ;  it  is  competent 
between  the  parties  to  the  indorsement  to  prove  by  parol  the 
agreement  which  was  in  fact  made  at  the  time  of  the  indorse- 
ment." Where,  however,  there  is  an  express  guaranty  of  pay- 
ment it  is  held  to  be  an  absolute  engagement  on  the  part  of 
the  guarantor  that  the  note  shall  be  paid  within  the  time  speci- 
fied therefor  by  the  maker  or  himself.**  But,  generally,  the 
stranger  who  indorses  before  delivery  is  liable  as  an  original 
promisor,  or  as  a  guarantor,**  except  when  the  indorsement  is 

«  Davis  V.  Bly,  164  N.  Y.  527.  White  v.  Howland,  9  id.  314,  6  Am. 

44  Wade  V.  Creighton,  25  Ore.  455.  Dec.  71;  Burton  v.  Hansford,  10  W. 

WKamin  v.  Holland,  2  Ore.  59;  Va.  470;  Boynton  v.  Pierce,  79  111. 

Cogswell  V.  Hayden,  5  Ore.  23 ;  Deer-  145 ;  Underwood  v.  Hossack,  38  111. 

ing  V.    Creighton,   19   Ore.   120,   20  208;  Carroll  v.  Weld,  f3  111.  682,  56 

Am.  St.  800.  Am.    Dec.    481 ;    White   v.    Weaver, 

46  Perkins    v.    Catlin,    11    Conn.  41   111.   409;    Champion  v.   Griffith, 

213;    Laflin   v.   Pomeroy,   id.    440;  13  Ohio  228;    Seymour  v.   Mickey, 

Huntington  v.   Harvey,   4   id.   124;  15    Ohio    St.    575;    Van    Doren    v. 

Bond  v.  Storrs,  13  id.  412;   Castle  Tjader,   1   Nev.   380,   90   Am.   Dec. 

V.  Candee,  16  id.  223 ;  Clark  v.  Mer-  498 ;    Fuller   v.    Scott,   8   Kan.   25 ; 

riam,   25  id.  576;   Eanson  v.   Sher-  Chandler  v.  Westfall,  30  Tex.  475; 

wood,  26  id.  437;  Forbes  v.  Howe,  Horton    v.    Manning,    37    Tex.    23; 

48  id.  413.  Pahlman    v.    Taylor,    75    111.    629; 

47 Id.;     Beckwith    v.    Angell,     6  Clapp  v.  Rice,  13  Gray  403,  74  Am. 

Conn.  315.  Dec.    639;    Schmidt   v.    Schmaelter, 

48  Breed  V.  Hillhouse,  7  Conn.  522.  45  Mo.  502;  Chaffee  v.  Jones,  19 
But  see  Sage  v.  Wilcox,  6  id.  81.  Pick.  260 ;  Martin  v.  Boyd,  11  N.  H. 

49  Samson  v.  Thornton,  3  Mete.  385,  35  Am.  Dec.  501 ;  Chaffee  v. 
(Mass.)  275,  37  Am.  Dec.  135;  Hunt  Memphis,  etc.  R.  Co.,  64  Mo.  193; 
V  Adams,  6  Mass.  358,  4  Am.  Dec.  Heise  v.  Bumpass,  40  Ark.  545;  Kis- 
68;  Ulen  v.  Kittridge,  7  Mass.  233;  kadden  v.  Allen,  7  Colo.  206;  Hard- 
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of  a  note  pajable  to  the  order  of  the  maker,'"  and  one  not  a 
holder  indorsing  afterwards  a  guarantor.^^ 

The  rule  which  governs  the  federal  courts  is  thus  stated  by 
Clifford,  J. :  "Where  the  indorsement  is  in  blank,  if  made  be- 
fore the  payee,  the  liability  must  be  either  as  an  original  prom- 
isor or  guarantor,  and  parol  proof  is  admissible  to  show  whether 
the  indorsement  was  made  before  the  indorsement  of  the  payee 
and  before  the  instrument  was  delivered  to  take  effect,  or  after 
the  payee  had  become  the  holder  of  the  same;  and,  if  before, 
then  the  party  so  indorsing  the  note  may  be  charged  as  an 
original  promisor;  but  if  after  the  payee  became  ihe  holder, 
then  such  a  party  can  only  be  held  as  guarantor  unless  the 
terms  of  the  indorsement  show  that  he  intended  to  be  liable 
only  as  second  indorser,  in  which  event  he  is  entitled  to  the 
privileges  accorded  such  an  indorser  by  the  commercial  law."  '* 
In  several  states  the  'prima  facie  liability  of  one  who  indorses 
in  blank  before  the  payee  has  received  the  note  is  that  of  in- 
dorser.*'   In  some  states  where  a  third  person  indorses  a  note 


ing  V.  Waters,  6  Lea  324;  Cayuga 
Nat.  Bank  v.  Dunklin,  29  Mo.  App. 
442;  Polkingliorne  v.  Hendricks,  61 
Miss.  366;  Woodman  v.  Boothby,  66 
Me.  389 ;  Ives  v.  Bosley,  35  Md.  262, 
6  Am.  Rep.  411;  Stein  v.  Passmore, 
25  Minn.  256;  Eothschild  v.  Grit, 
31  Mich.  150,  18  Am.  Rep.  171; 
Baker  v.  Robinson,  63  N.  C  191; 
McGee  v.  Connor,  1  Utah  92;  Dun- 
canson  v.  Kirby,  90  111.  App.  15; 
Kingsland  v.  Koeppe,  137  111.  344, 
13  L.R.A.  649;  Adams  v.  Huggins, 
73  Mo.  App.  140;  McFetrich  v. 
Woodrow,  67  N.  H.  174;  Ewan  v. 
Brooks-W.  Co.,  55  Ohio  St.  596,  60 
Am.  St.  719,  35  L.R.A.  786;  Bal- 
lard V.  Burton,  64  Vt.  387,  16  L.R.A. 
664;  Donohoe-K.  B.  Co.  v.  Puget 
Sound  Sav.  Bank,  13  Wash.  407,  52 
Am.  St.  57;  Roanoke  6.  &  M.  Co. 
V.  Watkins,  41  W.  Va.  787;  Bank  v. 
Lumber  Co.,  100  Tenn.  479. 

60  First  Nat.  Bank  v.  Payne,  111 
Mo.  291,  33  Am.  St.  520. 


SiTenney  v.  Prince,  4  Pick.  385, 
16  Am.  Dec.  347;  Thomas  v.  Jen- 
nings, 5  Sm.  &  M.  627 ;  Ray  v.  Simp- 
son, 22  How.  341;  Whiton  v.  Mears, 
11  Mete.  (Mass.)  563,  45  Am.  Dec. 
233 ;  Killian  v.  Ashley,  24  Ark.  511 ; 
Stagg  V.  Linnenfelaer,  59  Mo.  336; 
Hayden  v.  Weldon,  43  N.  J.  L.  128; 
Corby  v.  Brokmeyer,  84  Mo.  App. 
649;  Roanoke  G.  &  M.  Co.  v.  Wat- 
kins,  supra;  Buck  v.  Hutchins,  45 
Minn.  270;  Rankin  v.  Matthiesen, 
10  S.  D.  628  (indorsement  after 
maturity  of  note ) . 

68  Martin  v.  Good,  95  U.  S.  90,  97, 
24  L.  ed.  341,  343;  Miller  v.  Ridge- 
ley,  22  Fed.  889;  First  Nat.  Bank 
V.  Lock-stitch  F.  Co.,  24  id.  221; 
Wade  V.  Creighton,  25  Ore.  455. 

63  Kealing  v.  Vanslckle,  74  Ind. 
529,  39  Am.  Rep.  101,  and  cases  in 
that  court  cited  74  Ind.  page  538; 
Cogswell  V.  Hayden,  5  Ore.  22;  Mil- 
ton V.  De  Yampert,  3  Ala.  648;  Ar- 
nold^ v.  Bryant,  8  Bush  668;  Jones 
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after  a  prior  indorsement  by  the  payee  and  below  the  latter'a 
signature  it  is  conclusively  presumed  he  did  so  in  aid  of  the 
negotiation  of  the  note,  and  thereby  becomes  a  second  indorser 
regardless  of  whether  the  holder  of  the  note  is  an  innocent  pur- 
chaser or  not.^*  An  indorser  of  notes  payable  to  specific  persons 
is  a  guarantor ;  if  they  are  payable  to  the  order  of  their  maker 
and  are  indorsed  before  delivery  he  is  liable  as  indorser  only.** 
It  is  generally  held  that  a  blalik  signature  or  indorsement  in 
pursuance  of  a  special  undertaking  authorizes  the  real  agree- 
ment to  be  written  over  the  name  afterwards  by  the  holder,  and 
that  an  agreement  so  filled  up  will  satisfy  the  statute  of 
frauds.*^  Whether  written  or  not,  it  is  open  to  proof;  "  but  in 
a  case  within  the  statute  it  must  be  written.*' 

§  731.  Methods    by    which    suretyship    assumed    for    com- 
mercial paper.     A  contract  of  suretyship  may  arise  in  various 


V.  Goodwin,  39  Oal.  493,  2  Am.  Rep. 
473;  Fisk  v.  Miller,  63  Cal.  377; 
Fessenden  v.  Summers,  62  id.  484; 
Filbert  v.  Finkbeiner,  68  Pa.  243,  8 
Am.  Eep.  176;  Zahm  v.  First  Nat. 
Bank,  103  Pa.  576;  Maddox  v.  Dun- 
can, 143  Mo.  613,  41  L.R.A.  581; 
Chaddock  v.  Vanness,  35  N.  J.  L. 
517,  10  Am.  Eep.  256. 

64  Bowler  v.  Braun,  63  Minn.  32, 
56  Am.  St.  449;  National  Bank  v. 
Dorset  M.  Co.,  61  Vt.  106,  2  L.E.A. 
428;   Perry  v.  Friend,  57  Ark.  437. 

65  Tinker  v.  Catlin,  205  111.  108, 
102  111.  App.  264. 

66  Duncanson  v.  Kirby,  90  111. 
App.  15;  Peterson  v.  Russell,  62 
Minn.  220,  54  Am.  St.  634,  29  L.R.A, 
612;  Tenney  v.  Prince,  4  Pick.  385, 
16  Am.  Dec.  347 ;  Josselyn  v.  Ames, 
3  Mass.  274;  Campbell  v.  Butler, 
14  Johns.  349;  Nelson  v.  Dubois, 
13  id.  175;  Reynolds  v.  Ward,  5 
Wend.  501 ;  Fulton  V.  Matthews,  15 
Johns.  433,  8  Am.  Dec.  261;  Turner 
V.  Burrows,  8  Wend.  144;  Russell 
V.  Landstoffe,  2  Doug.  514;  Collis  v. 
Emmett,  1  H.  Bl.  313;  Violet  v. 
Patton,     5      Cranch     151;      Welsh 


V.  Ebersole,  75  Va.  651 ;  Harding  v. 
Waters,  6  Lea  324;  Perkins  v.  Cat- 
lin, 11  Conn.  213,  29  Am.  Dec.  294; 
Taylor  v.  French,  2  Lea  257,  31  Am. 
Rep.  611 ;  Sloan  v.  Gibbes,  56  S.  0. 
480,  486,  76  Am.  St.  559. 

67  Swearingen  v.  Tyler,  132  Ky. 
458;  Morehead  v.  Citizens'  D.  Bank, 
130  Ky.  414,  23  L.R.A.  (N.S.)  141; 
Kingsland  v.  Koeppe,  137  111.  344, 
13  L.R.A.  649;  Pfiirshing  v.  Heit- 
ner,  91  111.  App.  407;  FuUerton  v. 
Hill,  48  Kan.  558,  18  L.R.A.  33; 
Ewan  V.  Brooks-W.  Co.,  55  Ohio  St. 
596,  35  L.R.A.  786;  Roanoke  G.  & 
M.  Co.  V.  Watkins,  41  W.  Va.  787; 
Bank  v.  Layne,  101  Tenn.  45;  Peter- 
son V.  Russell,  supra  (as  to  irregu- 
lar indorsements  only)  ;  Welsh  v. 
Ebersole,  75  Va.  651;  Jones  v.  Dow, 
142  Mass.  130;  Oakley  v.  Boorman, 
21  Wend.  588;  Nettleton  v.  Ram- 
sey County  L.  &  L.  Oo.,  54  Minn. 
395;  Rardin  v.  Walpole,  38  Ind. 
146;  Clark  V.  First  Nat.  Bank,  57 
Mo.  App.  277. 

68  Hayden  v.  Weldon,  43  N.  J.  L. 
128;  Moore  v.  Folsom,  14  Minn.  340, 
100  Am.  Dec.  227. 
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ways  in  connection  "with  commercial  paper.  The  maker  of  a 
note  and  the  acceptor  of  a  bill  are  the  primary  debtors  thereon 
to  the  holder  or  his  assigns  for  whose  benefit  either  may  be 
made.  They  may,  as  they  often  do,  assume  that  liability  for 
the  accommodation  of  some  other  party  to  the  paper,  or  a 
third  person;  they  thus  become  sureties  for  the  person  accom- 
modated. °'  In  his  hands,  as  holder,  the  paper  would  be  satis- 
fied ;  for  being  ultimately  liable  to  the  maker  or  acceptor,  who 
is  ostensibly  bound  as  primary  debtor  thereon  for  anything  he 
may  have  to  pay,  such  holder  is  not  permitted  to  recover  from 
him;  his  claim  on  the  paper  is  for  precisely  the  same  sum  that 
the  accommodation  maker  or  acceptor  on  payment  would  be 
entitled  to  demand  from  him  as  their  principal  by  way  of  in- 
demnity; and,  to  prevent  circuity  of  action,  when  he  becomes 
its  owner  the  paper  is  canceled.*"  Thus,  a  note  payable  to  a 
firm  was  signed  by  one  of  its  members  and  two  other  persons 
as  sureties ;  in  an  action  by  the  other  member  against  the  sure- 
ties it  was  held  that,  as  the  member  signing  the  note  was, 
on  the  face  of  it,  entitled  to  one-half  of  the  amount  the  sureties 
were  liable  only  for  the  other  half,  although  there  was  a  mistake 
in  making  it  payable  to  the  firm  instead  of  the  plaintiff  alone, 
unless  the  sureties  knowingly  agreed  to  the  making  of  the  note 
as  the  plaintiff  alleged  it  ought  to  have  been  made.*^  So  a  note 
or  bill  may  be  indorsed  by  a  surety  to  give  it  value  for  negotia- 
tion in  the  hands  of  the  payee  or  any  subsequent  holder.  While 
such  paper,  valid  in  its  inception,  is  held  by  any  person  except 
the  accommodated  party,  deriving  a  title  from  him  for  whose 
benefit  it  was  made,  it  is  enforcible  against  the  accommodation 
maker,  acceptor  or  indorser  in  the  same  manner  and  for  the 
same  amount  as  though  he  was  not  a  surety.  The  drawer  of  an 
accepted  bill  and  the  indorsers  of  notes  and  bills  are  secondarily 
liable  to  the  holder,  and  are  in  a  certain  sense  sureties.*^  When 
their  liability  becomes  fixed  by  demand  and  notice  the  holder 
is,  prima  facie,  entitled  to  recover  from  either  the  face  amount 

69  Morehead  v.  Citizens'  D.  Bank,  «1  McMicken  v.  Webb,  6  How.  292, 

130  Ky.  414,  23  L.R.A.(N.S.)    141;  12  L.  ed.  443. 

Bank  v.  Hunter,  20  How.  Pr.  292.  68  Voss  v.  Chamberlain,  139  Iowa 

60  §  143.  569,  19  L.R.A.(N.S.)   106,  130  Am. 
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of  the  paper;  but  between  immediate  parties,  indorsee  against 
his  indorser,  or  payee  against  drawer,  the  consideration  of  the 
transfer  between  them  may  be  inquired  into  and  if  the  plain- 
tiff has  discounted  the  paper  at  a  larger  rate  than  the  interest, 
or  has  paid  less  than  its  face  value  the  amount  paid  and  interest 
is  the  measure  of  damages,  exclusive  of  costs  of  protest  and 
damages  on  bills.*'  This  is  the  measure  of  liability  implied  by 
law  from  the  manner  in  which  the  drawer  and  indorsers  be- 
come parties. 

§  732.  Measure  of  liability  of  guarantor  of  payment.  In 
cases  of  guaranty  of  payment,  either  express  or  implied,  the 
rule  is  not  the  same.  It  is  true  that  that  consideration  is  open 
for  examination  in  case  of  a  simple  contract  and  now  gener- 
ally by  statute  even  when  the  contract  is  under  seal;  but  not 
with  a  view  to  limiting  the  recovery  of  it  or  to  give  weight  to 
any  complaint  of  inadequacy.**  The  undertaking  of  the  guai*- 
antor  is  commensurate  with  that  of  the  principal  debtor;  ' 
and  the  general  principle  applies  that  the  injured  party  i^ 
entitled  to  recover  a  sum  as  damages  for  the  breach  of  a  con- 
tract which  is  equivalent  to  the  benefit  he  would  have  derived 
from  its  performance.  One  who  guarantees  the  prompt  pay- 
ment of  a  note  represents  to  every  subsequent  holder  that  the 
note  is  valid,  and  liability  upon  the  guaranty  is  not  dependent 
upon  the  validity  of  the  note  as  against  tho  bona  fide  purchaser 
who  relied  on  the  guaranty.** 

St.  331;  Bank  v.  Nicholson,  120  Ga.  French  v.  Grindle,  15  Me.  163;  Lob- 

622;    DeClerque    v.    Campbell,    231  dell  v.  Baker,  3  Mete.  (Mass.)  469; 

111.  442.  Cobb  V.  Titus,  10  N.  Y.  698. 

63Waples-P.  Co.  v.  Bank,  6  Ind.  6*  Oakley  v.  Boorman,  21  Wend. 

Terr.  326 ;  Williams  v.  Ogg  &  K.  L.  588. 

Co.,  42  Tex.  Civ.  App.  558;  Breman  65  Gage  v.  Lewis,  68  111.  604;  Lom- 

V.   Hess,   13   Johns.   52;    Wright  v.  bard    v.    Mayberry,    24    Neb.    674; 

Butler,    6    Wend.    284;     Powell    v.  Johnson  v.  Norton,  159  Fed,  361,  86 

Waters,  17  Johns.  176;  Baker  V.  Ar-  C.   C.  A.    361;    Miller  v.   Lewistan 

nold,   3    Cai.    279;    Munn   v.    Com-  Nat.  Bank,  18  Idaho  124;  Lloyd  v. 

mission'  Co.,   15   Johns.   44,   8  Am.  Matthews,    223    111.    477,    7    L.R.A. 

Dec.   219;    Schaeffer  v.   Hodges,   54  (N.S.)    376,  114  Am.  St.  346. 

111.  337 ;   Wiffm  v.  Roberts,  1  Esp.  66  Holm  v.  Jamieson,  173  111.  295  ; 

261;    Cram  v.   Hendricks,   7   Wend.  Veazie  v.  Willis,  6  Gray  90;  Purdy 

569;   Short  v.  Cofleen,  70  111.  245;  v.  Peters,   35   Barb.   239",   James  v. 

Cook  V.  Clark,  4  E.  D.  Smith  213;  Long,  68  N.  C.  218  (though  note  as 
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In  New  York  a  few  cases  have  been  determined  exception- 
ally, that  is,  on  the  principle  that  a  guarantor,  like  an  indorser, 
is  only  liable  for  the  amount  paid ;  but  they  are  believed  to  be 
departures  from  the  general  rule  applicable  to  guaranties.  In 
one  of  these  cases  ^  a  note  for  $210,  payable  to  the  defendant 
or  bearer,  was  sold  to  him  by  the  plaintiff  for  $200,  and  he 
guarantied  the  payment  of  it.  The  plaintiff  brought  suit  on 
this  guaranty  to  recover  only  the  amount  he  had  paid,  and  it 
was  insisted  for  him  that  the  rule  between  indorsee  and  indor- 
ser applied.*'  The  defendant  set  up  the  defense  of  usury 
because  for  $200  he  fi^^eed  to  pay  $210,  with  interest  on  the 
latter  sum  from  a  pr:  ious  day.  Cowan,  J.,  said:  "It  is  an- 
swered that  an  usuri.us  intent  is  not  to  be  inferred,  inasmuch 
as  the  plaintiff  cannot  in  legal  effect  recover,  and  does  not  in 
truth  seek  to  recover,  more  than  he  advanced  with  the  legal 
interest.  If  such  were  the  express  agreement  at  the  time  it 
would  clearly  take  away  the  sting  of  usury;  and  if  that  ap- 
pear upon  the  face  of  the  declaration  to  be  but  the  legal  effect 
of  the  ^aranty  then  the  case  is  the  same.  Had  the  defend- 
ant simply  indorsed  the  note,  leaving  himself  to  be  charged 
in  the  usual  way  by  demand  and  notice,  the  transaction  would 
not  have  been  usurious."  It  was  considered  as  depending  on 
the  same  principle  as  Cram  v.  Hendricks.*'  In  another  case™ 
a  bond  and  mortgage  for  $3,000,  payable  one  year  from  date, 
with  interest  to  become  due  half-yearly,  and  on  which  over 
five  months'  interest  had  already  accrued,  were  assigned  ab- 
solutely by  the  holder  for  $2,600,  in  order  to  raise  money. 
The  assignment  stated  the  consideration  paid  by  the  assignee 
to  be  $3,000  and  contained  a  covenant  that  that  amount  was 
due  and  owing  on  the  bond  and  mortgage.  At  the  time  of 
executing  the  assignment  the  assignor  also  executed  to  the 
assignee  a  bond  with  surety  conditioned  that  the  mortgagor 
should  pay  $3,000  and  interest  by  the.  day  appointed  for  that 

between  the  original  parties  might  «7Mazuzan    v.    Mead,    21    Wend. 

285. 


be  sealed  under  a  statute) ;  Cooper 
V.  Page,  24  Me.  73,  41  Am.  Dec. 
371.  70  Eapelye  v.  Anderson,  4  Hill  472. 


68  Braman   , .  Hess,  13  Johns.  52. 
V.   Page,  24  Me.   73,  41  Am.   Dec.  397  Wend.  569. 
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purpose  in  the  Becuri-ties  assigned.  On  a  bill  filed  by  the 
assignor  to  set  aside  the  assignment  and  to  have  the  bond  of 
guaranty  canceled,  it  was  held  that  the  transaction  was  on  its 
face  a  mere  sale  of  a  chose  in  action,  unconnected  with  a  loan, 
and  therefore  not  per  se  usurious.  It  was  declared,  also,  that 
in  an  action  upon  a  bond  of  guaranty  the  assignee's  recovery 
would  be  limited  to  the  actual  amount  paid  for  the  bond  and 
mortgage.  Cowen,  J.,  dissented,  and  in  his  opinion  opposes 
the  principle  of  the  preceding  case.  He  says :  "The  supreme 
court  ruled  the  same  way  as  this  court  did  on  what  we  believed 
to  be  equivalent  circumstances,  but  on  the  express  authority  of 
a  court  having  power  to  review  the  decision."  That  a  guaranty 
of  payment  and  an  indorsement  are  equivalent  circumstances 
is  expressly  affirmed  by  the  senators  who  delivered  the  prevail- 
ing opinions;  that  is,  equivalent  in  the  aspect  in  which  they 
were  considered  —  in  an  action  by  the  guarantee  or  indorsee 
that  the  amount  recoverable  is  the  amount  paid  to  the  guarantor 
or  indorser.™ 


71  Franklin,  Senator,  said :  "But 
it  is  contended  that  this  ought  to 
be  considered  as  a  loan  in  conse- 
quence of  a  collateral  bond  having 
been  given  and  received  to  secure 
the  ultimate  payment  of  the  sum  of 
$3,000  and  interest,  for  which  the 
original  bond  and  mortgage  were 
given  and  for  which  only  $2,600  had 
been  paid  by  the  appellant.  But  I 
am  unable  to  distinguish  this  case 
from  that  of  Cram  v.  Hendricks, 
or  from  the  still  stronger  one  of 
Mazuzan  v.  Mead  (21  Wend.  285), 
in  which  a  note  of  $210  was  sold 
for  $200,  being  a  greater  discount 
than  legal  interest,  and  the  seller 
guarantied,  in  express  terms,  to  pay 
not  only  the  $200,  but  the  amount 
payable  by  the  face  of  the  note. 
•  *  *  If  the  condition  of  the  bond 
of  guaranty  of  Anderson  and  Rem-- 
sen  had  been  that  in  case  John  An- 
derson, the  original  obligor,  did  not 
pay  the  sum  of  $3,000  and  interest 


secured  by  his  bond  and  mortgage, 
that  then  and  in  that  case  they 
would,  it  would  have  presented  no 
stronger  case  than  the  indorsement 
of  Cram  on  the  note  of  Hendricks, 
or  the  guaranty  mentioned  in 
case  of  Mazuzan  v.  Mead.  The  con- 
dition of  this  bond,  however,  is,  not 
that  Anderson  and  Eemsen  would 
pay  the  sum  of  $3,000  and  interest, 
if  the  obligor  John  Anderson  did 
not,  but  that  if  he  did 'not  pay  that 
amount,  then  the  bond  was  to  be 
void,  otherwise  to  remain  in  full 
force  and  virtue;  so  that  upon  the 
principle  laid  down  and  decided  in 
the  case  of  Cram  v.  Hendricks  and 
Mazuzan  v.  Mead,  the  amount  which 
could  be  collected  by  Rapelye  would 
have  been,  not  the  consideration  ex- 
pressed in  the  assignment,  or  the 
amount  for  which  the  bond  and 
mortgage  of  John  Anderson  were 
given,  but  the  actual  sum  received, 
being  $2,600,  together  with  the  in- 
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While  it  is  true  that  an  indorsement  in  blank  is  by  legal 
construction  a  guaranty  only  of  the  payment  of  the  note  to  the 
amount  paid  on  its  transfer  with  interest,  it  must  be  equally 
true  that  where  the  agreement  is  not  left  to  be  implied  from  a 
simple  indorsement,  but  is  expressed,  the  latter  will  have  effect 
according  to  the  intent  which  is  thus  manifested ;  ™  and  if  the 
undertaking  is  that  the  principal  debtor  shall  pay  the  amount  of 
the  note,  or  if  the  guarantor  undertakes  directly  to  pay  the  sum 
mentioned  in  it  on  the  default  of  the  maker  or  other  condition 
fulfilled,  in  either  case  that  sum  will,  on  general  principles,  be 
the  measure  of  damages  in  the  action  upon  the  guaranty.'" 

In  another  case  in  New  York,  decided  the  same  year  as  the 
first  of  the  preceding  cases,''*  the  court  expressly  ruled  that  the 
obligation  of  a  guarantor  is  not  to  be  measured  by  the  con- 
sideration paid  when  the  intent  is  clear  to  secure  the  full 
amount  of  the  paper  guarantied.  Cowen,  J.,  said:  "It  is  not 
for  us  to  hamper  Mr.  O.  or  any  other  citizen  in  such  a  way 
as  to  preclude  his  making  money  by  insuring  the  debts  of  his 
neighbors.  It  is  enough  that  he  has  not  been  imposed  upon. 
He  is  sui  juris.     He  fixed  the  consideration  of  his  indorse- 

terest  which  might  have  accrued  sideration  mentioned  in  the  assign- 
thereon  from  the  time  of  the  actual  ment.  So  it  was  in  the  case  of  Cram 
receipt  thereof."  v.  Hendricks.  Cram  stood  on  the 
Boclcee,  Senator,  said:  "The  guar-  ground  of  legal  liability  as  general 
anty  above  mentioned  is  that  the  indorser  of  a  promissory  note,  and 
mortgagor,  John  Anderson,  shall  the  rule  for  damages  against  him 
pay  the  $3,000.  It  is  not  in  the  was,  prima  facie,  the  amount  of  tHe 
alternative  that  the  obligors  shall  note.  The  court,  by  limiting  the 
pay  that  sum.  If  John  Anderson  amount  of  recovery  to  the  actual 
does  not  pay,  the  obligors  .are  left  consideration  of  the  indorsement,  re- 
merely  on  the  ground  of  their  legal  fused  to  give  a  construction  which 
liability.  The  judgment  is  entered  would  render  the  contract  usuri- 
for  the  sum  of  $6,000,  and  the  court  ous."  Goldsmith  v.  Brown,  35  Barb, 
may  direct  by  indorsement  on  the  484;  Jones  v.  Steinbergh,  1  Barb, 
execution   a   collection   of   the   sum  Ch.  250. 

equitably  due,  or,  on  an  assessment  ''8  Sinnickson  v.  Perkins,  231  111. 

of   damages   by   a   jury,   they   may  492. 

award  the  sum  actually  paid  on  the  73  gee    Anderson    v.    Rapelye,    9 

assignment   and   sale   of   the   mort-  Paige    483,    486,    491;    Yankey    v. 

gage.      It   may    be    admitted    that,  Lockheart,  4  J.  J.  Marsh.  277. 

prima   facie,    the   rule   of   damages  T4  Oakley  v.  Boorman,  21  Wend, 

would  be  the  sum  of  $3,000,  the  con-  588. 
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ment;  and  had  it  been  to  secure  a  mucli  larger  amount  the  re- 
sult must  have  been  the  same.  There  is  no  distinction  in 
principle  between  an  indorsement  to  secure  future  advances 
and  an  indorsement  to  secure  a  precedent  debt."  Following 
cases  which  are  elsewhere  noted,™  it  has  been  ruled  in  Missoiiri 
that  one  who  holds  a  note  as  collateral  to  a  debt  of  a  less  amount 
than  the  note  can  recover  from  the  sureties  only  so  much  as  is 
due  him.''^ 

§  733.  Guaranty  of  collectibility;  liability  for  costs;  dili- 
gence. A  guaranty  of  collection  is  in  legal  effect  an  under- 
taking to  pay  the  debt  if  it  cannot  be  made  by  diligent  legal 
measures  from  the  principal  debtor,  or  any  deficiency  after 
all  remedies  are  exhausted.  It  is  only  in  that  event  and  to 
that  extent  that  such  a  guarantor  can  be  put  in  default;  pay- 
ment according  to  that  measure  will  satisfy  his  undertaking. 
There  is  some  diversity  as  to  the  necessity  of  a  judgment  and 
return  of  execution  unsatisfied  against  the  principal  debtor  as 
an  absolute  condition  to  suit  on  such  a  guaranty."    But  it  is 

'!'5§  541.  Am.  St.  681;  Durand  v.  Bowen,  73 

T6  Doud  V.  Eeid,  53  Mo.  App.  553.  Iowa  573. 

77  In  New  York,  Wisconsin,  Mich-  The  same  rule  has  been  announced 

igan,    Kentucky,    Texas,    Nebraska  by  at  least  one  of  the  federal  courts, 

and  Iowa  the  rule  is  that  ordinarily  Dwight  v.  Williams,  4  McLean  581. 

the  only  evidence  that  a  claim  is  not  In  New  York  nothing  beyond  an 

collectible  is  the  failure  of  legal  pro-  execution  is  required  of  the  credi- 

eeedings,  diligently  pursued,  to  re-  tor.    Schmitz  v.  Langhaar,  88  N.  Y. 

suit  in  its  collection.    Toles  v.  Adee,  503 ;    Thomas   v.   Risley,   23   N.   Y. 

91   N.   Y.   562;    Salt   Springs  Nat.  Misc.  109. 

Bank    v.    Sloan,    135    N.    Y.    371;  In  Ohio,  Pennsylvania,  Massachu- 

Schmitz  V.  Langhaar,  88  N.  Y.  503;  setts,  Maine,  Vermont,  Connecticut, 

Moakley  v.  Eiggs,  19  Johns.  69,  10  North  Dakota,  Missouri  and  Minne- 

Am.  Dec.  196;   Craig  v.  Parkis,  40  sota  the  institution  of  a  suit  is  not 

N.  Y.  181,  100  Am.  Dec.  469;  Ralph  necessary  if  the  debtor  is  insolvent, 

V.   Eldredge,    58   Hun   203;    Borden  and  proof  of  the  waiver  of  the  con- 

V.  Gilbert,  13  Wis.  670;   French  v.  dition  by  the  guarantor  is  allowed. 

Marsh,     29     Wis.     649;     Getty    v.  Stone  v.   Rockefeller,   29   Ohio   St. 

Schantz,    101    Wis.    228;    Bosnian  625;  McDoal  v.  Yeomans,  8  Watts 

V.  Akeley,  39  Mich.  710,  33  Am.  Rep.  361;  McClurg  v.  Foyer,  15  Pa.  293; 

447 ;  Clark  V.  Kellogg,  96  Mich.  171 ;  Miles    v.    Linnell,    97    Mass.    298; 

Ely  v.  Bibb,    4    J.    J.    Marsh  71;  Gillingham  v.  Boardman,  29  Me.  79 ; 

Shepard  V.  Phears,  35  Tex.  71;  Oen-  Bull   v.    Bliss,    30   Vt.    127;    Allen 

tral  I.  Co.  V.  Miles,  56  Neb.  272,  71  v.  Bundle,  50  Conn.  1;  Lemmon  v. 


2788 


SUTHEKLAND    ON    DAMAGISS. 


[§  733 


agreed  tliat  the  guarantor  is  only  answerable  if,  and  to  the  ex- 
tent, the  debt  is  uncollectible  against  the  prinicpal  debtor. 
When  a  note  is  guarantied  to  be  collectible  the  legal  remedy 
against  all  prior  solvent  parties,  such  as  an  indorser,'"  the  es- 
tate of  a  deceased  indorser,''^  and  all  of  several  principals,'" 
must  be  exhausted  before  the  guarantor  is  in  default.'^     Such 


Strong,  55  id.  443;  Roberta  v. 
Laughlin,  4  N.  D.  167,  172;  Brack- 
ett  V.  Rich,  23  Minn.  485,  23  Am. 
Rep.  703;  Wheeler  v.  Dake,  129  Mo. 
App.  547. 

If  the  degree  of  diligence  to  he  ex- 
ercised by  the  creditor  is  stipulatea 
in  the,  contract  it  must  be  used. 
Allen  V.  Rundle,  supra.  Compare 
Heralson  v.  Mason,  53  Mo.  211. 

If  legal  proceedings  have  not 
been  resorted  to  the  proof  must 
clearly  show  that  the  debtor  was, 
when  the  obligation  matured,  and 
continued  to  be,  so  utterly  insolvent 
that  an  action  against  him  would 
have  been  fruitless.  Osborne  v. 
Thompson,  36  Minn.  528. 

If  the  persons  primarily  liable 
have  left  the  state  and  were  insol- 
vent the  creditor  who  has  instituted 
suit  is  not  bound  to  send  executions 
against  them  to  their  present  place 
of  residence.  Camden  v.  Doremus, 
3  How.  515,  11  L.  ed.  705. 

Where  the  creditor  is  required  to 
resort  to  legal  proceedings  the 
surety  need  not  make  a  request  of 
him  to  do  so.  Toles  v.  Adee,  91  N. 
Y.  562.  The  loss  of  an  opportunity 
to  arrest  a  principal  for  whose 
amenability  to  process  the  sureties 
are  bound  is  presumptively  inju- 
rious to  them  without  proof.    Id. 

"In  the  absence  of  any  explana- 
tion it  is  not  due  diligence  to  permit 
a  frivolous  answer  to  an  ordinary 
action  on  a  promissory  note  against 
a  debtor  in  failing  circumstances  to 
remain    on    the    record    for    three 


months,  during  which  time  not  a 
step  of  any  nature  is  taken  in  the 
action.  And,  unexplained,  it  is  not 
due  diligence  in  the  coramencenfent 
of  an  action  to  wait  over  four 
months  after  the  time  when  the 
necessity  for  its  commencement 
has  arisen,  before  issuing  process 
against,  and  serving  it  upon,  a  fail- 
ing debtor  in  the  same  city,  whose 
whereabouts  are  known  and  who  is 
not  concealing  himself  to  avoid  proc- 
ess." Chatham  Nat.  Bank  v.  Pratt, 
135  N.  Y.  423.  See  Salt  Springs 
Nat.  Bank  v.  Sloan,  135  N.  Y.  371 ; 
Roberts  v.  Laughlin,  4  N.  D.  167; 
Stackpole  v.  Dakota  L.  &  T.  Co.,  10 
S.  D.  389;  Getty  v.  Schantz,  101 
Wis.  229. 

If  the  guaranty  is  special,  as  to 
pay  if  the  debt  cannot  be  recovered 
out  of  designated  property,  the 
plaintiff  does  all  that  is  required  by 
entering  judgment  on  the  note,  thus 
acquiring  a  lien  on  such  property, 
and  then  keeping  that  lien  alive. 
Ritchie  v.  Walter,   166  Pa.  604. 

WLoveland  v.  Shepard,  2  Hill 
139;  Dana  v.  Conant,  30  Vt.  246; 
Summers  v.  Barrett,  65  Iowa  292. 

■?»  Benton  v.  Fletcher,  31  Vt.  418. 

80  Aldrich  v.  Chubb,  35  Mich.  350; 
Northern  Ins.  Co.  v.  Wright,  70  N. 
Y.  445,  26  Am.  Rep.  615. 

81  Brandt  on  Suretyship  &  G.  (2d 
ed.),  §  100. 

In.  Sears  v.  Van  Dusen,  25  Mich. 
351,  the  purchaser  of  an  overdue 
note,  the  collection  of  which  was 
guarantied  by  its  prior  owner,  re- 
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a  guaranty  not  only  binds  him  to  pay  the  uncollectible  debt, 
but  also  the  costs  of  the  action  against  the  principal  and  other 
parties  for  its  collection.'^  Where  an  action  against  the  prin- 
cipal is  required  as  a  condition  this  rule  as  to  costs  is  manifestly 
just.  In  such  a  case  the  guarantee  will  not  have  the  full  benefit 
of  the  agreement  unless  the  guarantor  bears  the  expense  of  com- 
plying with  the  condition  he  has  imposed.**  Where  other  evi- 
dence will  suffice  to  show  the  debt  not  collectible,  so  as  to  allow 
the  guarantee  to  resort  to  the  guarantor  without  first  bring- 
ing a  suit,  the  latter's  liaiblity  for  costs  in  a  suit  which  is 
nevertheless  brought  must  depend  on  there  being  reasonable 
grounds  to  expect  that  the  debt  could  be  collected  in  whole  or 
in  part  by  the  proceedings  in  which  the  costs  were  incurred. 
Where,  on  a  guaranty  of  the  payment  of  a  mortgage,  the  guar- 
antee incurred  costs  to  foreclose  it  after  a  prior  mortgage  of 
the  same  premises  had  been  foreclosed,  a  sale  made  and  a  deed 
delivered  he  could  not  recover  the  costs  of  such  an  unnecessary 
foreclosure.** 

§  734.  Guarantor's  liability  where  collateral  is  given.  If 
the  debt,  the  collection  of  which  is  guarantied,  is  collaterally 
secured  there  is  some  conflict  of  decision  on  the  question 
whether  the  guarantor  is  liable  for  that  part  of  it  which  might 

fused  to  receive  the  money  from  the  Eowe,  48  Conn.  413;  Allen  v.  Eun- 

maker  and  delayed  for  two  years  to  die,  50  id.  588. 

sue  upon  it,  during  which  time  the  While  the  creditor  must  exhaust 

latter  became  insolvent.     The  guar-  all   the  property   and  securities   in 

antor    was    held    to   be    discharged.  his  grasp,  he  is  not  obliged  to  pur- 

The  exact  effect  of  this  case  is  not  sue   every   claim   which   his   debtor 

easily  ascertainable;  it  has  been  ap-  may  have,   especially   if   it   is   con- 

provingly   cited   on   the   point  that  tingent  and  uncertain,  as  the  statu- 

the  delay  was  fatal.     Clark  v.  Sick-  tory  liability  of  the  stockholders  of 

ler,  64  N.  Y.  231,  21  Am.  Eep.  606.  a    corporation.     National   L.    &   B. 

An  unexcused  delay  of  five  and  one-  See.  v.  Lichtenwalner,  100  Pa.  100, 

half     years     in     bringing     a     suit  45  Am.  Eep.  359. 

against  the  debtor  releases  a  guar-  8Z  Mosher    v.    Hotchkiss,    3    Abb. 

antor.      Tiffany   v.   Willis,   30   Hun  App.  Dec.  326,  3  Keyes  161;  Tuton 

266.  v.  Thayer,  47  How.  Pr.  180. 

In    Connecticut   the   holder   of   a  83  Mosher  v.  Hotchk-iss,  supra.  See 
note  is  not  bound  to  attach  the  real  Eedfield  v.  Haight,  27  Oonn.  31 ;  Gil- 
estate  of  the  maker  before  proceed-  man  v.  Lewis,  15  Me.  452. 
ing  against  a  guarantor.    Forbes  v.  8*  Peck  v.  Cohen,  40  N.  Y.  Sup.  Ct. 
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be  made  by  resort  to  the  security.  In  a  case  in  Ohio  '^  where 
the  collection  of  a  note  was  guarantied  and,  pursuant  to  an 
understanding  when  the  guaranty  was  made,  the  creditor  took 
security  from  the  maker  by  mortgage  of  real  estate  it  was  held 
that  on  the  default  and  bankruptcy  of  the  maker  the  guarantee 
could  at  once  pursue  his  remedy  on  the  guaranty  against  the 
guarantor  without  exhausting  it  on  the  security.  Gilmore,  J., 
said:  "In  considering  this  question  it  is  to  be  kept  in  mind 
that  the  plaintiff  sues  upon  a  contract  of  guaranty  relating 
alone  to  the  collectibility  of  the  note  upon  the  back  of  which 
it  is  indorsed.  The  terms  of  such  a  contract  are  to  be  construed 
strictly,  and  the  words,  being  those  of  the  guarantor,  are  to  be 
taken  most  strongly  against  him.  The  law  will  not  supply  any 
condition  which  is  not  incorporated  into  the  agreement  or  to 
be  fairly  implied  from  the  language  used ;  and,  in  the  absence 
of  accident  or  mistake,  it  is  presumed  conclusively  that  the 
terms  of  the  contract  as  agreed  upon  between  the  parties  at  the 
time  are  fully  expressed  in  the  written  guaranty.  It  cannot 
be  said  that  the  contract  sued  upon  and  that  set  up  by  way 
of  defense  have  any  such  necessary  connection  with  each  other 
as  to  require  them  to  be  read  and  construed  together  as  con- 
stituting one  contract.  They  are  neither  of  the  same  nature  nor 
between  the  same  parties.  They  are  therefore  wholly  independ- 
ent of  each  other,  and  must  be  so, regarded. .  As  independent 
contracts  each  must  be  susceptible  of  performance  according  to 
its  terms  and  legal  effect.  These  contracts  are  respectively  sus- 
ceptible of  such  performance,  and  the  guarantor  is  bound  to 
perform  according  to  the  terms  of  guaranty  sued  upon,  i.  e., 
to  pay  the  note  at  maturity  if  the  maker  fails  to  do  so,  and  is 
then  entirely  insolvent  and  bankrupt.  When  he  pays  the  note 
in  accordance  with  the  terms  of  his  guaranty  the  contract  set 
up  in  his  answer  will,  in  equity,  at  once  inure  to  his  benefit  by 
substitution."     This  rule  is  sustained  by  other  authorities.'' 

142.     See  Brown  v.  Haven,  37  Vt.  400,  28  Am.  Eep.  250;  Vance  v.  Eng- 

439.  lish,  78  Ind.  80;  Watson  v.  Suther- 

85  Stone   V.    Rockefeller,   29    Ohio  land,  1  Tenn.  Ch.  208.     See  Gary  v. 
St.  625.  Cannon,   3   Ired.  Eq.   64;    Hayes  v. 

86  Allen   V.   Woodard,    125   Mass.  Ward,  4  Johns.  Ch.  123,  8  Am.  Dec. 
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The  reasoning  upon  wliicli  it  is  rested  is  not  very  satisfactory. 
By  the  mortgage  the  creditor  acquires  a  specific  lien  on  the 
debtor's  property  for  the  debt;  the  insolvency  and  bankruptcy 
of  the  debtor  has  not  affected  that  lien ;  hence,  to  the  extent  of 
that  property  so  appropriated  to  satisfy  the  debt  the  insolvency 
or  bankruptcy  of  the  debtor  is  wholly  immaterial  He  has  so 
much  property,  notwithstanding  his  insolvency  or  bankruptcy', 
subject  to  the  appropriate  process  of  a  court  for  the  satisfaction 
of  the  debt.  The  note  and  mortgage  are  connected,  and,  without 
exhausting  the  security  afforded  by  the  latter,  the  note  in  no 
proper  sense  could  be  treated  as  not  collectible ;  to  the  extent  that 
the  debt  could  be  made  from  security  it  should  be  deemed  col- 
lectible. In  a  Michigan  case  *^  the  payee  of  a  note  secured  by 
mortgage  of  real  estate  transferred  the  note  and  assigned  the 
mortgage.  He  indorsed  on  the  note  a  guaranty  of  collection, 
and  it  was  held  that  he  was  not  liable  on  the  guaranty  until 
resort  had  been  had  to  the  mortgage.  In  such  a  case  it  was  con- 
sidered that  the  guaranty  does  not  refer  merely  to  the  personal 
responsibility  of  the  guarantor.  When,  with  the  guaranty  it- 
self, the  guarantor  furnishes  the  means  of  obtaining  payment  in 
whole  or  in  part  and  these  means  have  been  attached  to  the 
debt  itself  and  cannot  be  severed  from  it  the  parties  must 
be  held  to  have  contemplated  the  entire  transaction  and  a 
resort  to  those  means.  Any  other  rule  would  be  at  variance 
with  the  object  of  such  securities.  Although  a  mortgage  is  in 
a  strict  sense  only  collateral  to  the  debt,  yet  it  is  generally  re- 
garded as  forming  its  chief  value,  and  persons  usually  contract 
with  that  idea.** 

554;  Buck  V.  Sanders,  1  Dana  187;  338,  approved  in  i^ohnson  v.  Shep- 

Hill  V.  Bourcier,  29  La.  Ann.  841.  ard,  35  id.  115. 

A  guarantor  of  collection  is  en-  88  Nachod   v.   Hindley,   52   N.   Y. 

titled  to  protection  by  the  creditor  Misc.    232;    Baxter    v.    Smack,    17 

(Peterson  v.  Eussell,  62  Minn.  220,  How.  Pr.  183;  Cady  v.  Sheldon,  38 

29  L.E.A.  612,  54  Am.  St.  634),  un-  Barb.  103;  Vanderkemp  v.  Shelton, 

less  his  undertaking  is  absolute  if  11  Paige  28,  1  Clark  321;  Brainard 

the  principal  fails  to  pay.    Merritt  v.  Keynolds,  36  Vt.  614;  New  York 

V.  Haas,  106  Minn.  275,  21  L.R.A,  S.  &  T.  Co.  v.  Lombard  I.  Co.,  73 

(N.S.)    153.  Fed.   537;    Dewey  v.   Clark  I.   Co., 

87  Barman  v.  Carhartt,  10  Mich,  48  Minn.  130,  31  Am.  St.  623;  Rob- 
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§  735.  Discharge  or  reduction  of  surety's  responsibility  by 
act  of  creditor.  A  surety  is  a  favorite  of  the  law,*^  and  where 
any  act  is  done  by  the  obligee  that  may  injure  him  the  courts 
are  very  glad  to  lay  hold  of  it  in  his  favor.^"  If  the  creditor 
does  any  act  injurious  to  the  surety  or  inconsistent  with  his 
rights,  or  omits  to  do  any  act  required  by  the  surety  which  his 
duty  enjoins  him  to  do,  and  the  omission  proves  injurious  the 
surety  will  be  discharged.'^    The  same  is  true  if  the  change  in 


erts  V.  Laughlin,  4  N.  D.  167 ; 
Johnson  v.  Cook,  24  Wash.  474,  482, 
citing  the  text;  Newell  v.  Fowler, 
23  Barb.  628. 

89  People  V.  Chalmers,  60  N.  Y. 
154.  . 

90  I/aw  T.  East  India  Co.,  4  Ves. 
824. 

911  Story's  Eq.,  §  325;  Woolley 
V.  Louisville  B.  Co.,  81  Ky.  527, 
538 ;  Crim  v.  Fleming,  101  Ind.  524, 
51  Am.  Rep.  761;  Joyce  v.  Cock- 
rill,  92  Fed.  838,  35  C.  C.  A.  38; 
Springer  L.  Co.  v.  Graves,  97  Iowa 
39;  Benton  County  Sav.  Bank  v. 
Boddicker,  105  Iowa  548,  67  Am.  St. 
310,  45  L.R.A.  321;  Main  St.  H.  Co. 
V.  Horton  H.  Co.,  56  Kan.  448 ;  Eed- 
lon  V.  Heath,  59  Kan.  255;  First 
Nat.  Bank  v.  Mattingly,  92  Ky.  650; 
New  England  Mut.  L.  Ins.  Co.  v. 
Randall,  42  La.  Ann.  260;  EUes- 
mere  B.  Co.  v.  Cooper,  [1896]  1  Q. 
B.  75 ;  Plunkett  v.  Davis  S.  M.  Co., 
84  Md.  529;  Backus  v.  Archer,  109 
Mich.  666;  Cushing  v.  Cable,  54 
Minn.  6;  State  Bank  v.  Bartle,  114 
Mo.  276;  Gano  v.  Farmers'  Bank, 
103  Ky.  508;  Fidelity  Mut.  L.  Ass'n 
V.  Dewey,  83  Minn.  389;  Morrison 
V.  Arons,  65  Minn.  321;  Tradesmen's 
Nat.  Bank  v.  National  S.  Co.,  169  N. 
Y.  563;  Sun  L.  Ins.  Co.  v.  United 
States  F.  &  G.  Co.,  130  N.  C.  129; 
United  States  v.  Freel,  186  U.  S. 
309,  46  L.  ed.  1177;  Evans  v.  Gra- 
den,  125  Mo.  72;  Welch  v.  Hub- 
Bchmitt  B.  &  W.  Co.,  61  N.  J.  L. 


57;  Antisdel  v.  Williamson,  165  N. 
Y.  372;  Myer  v.  Reedy,  115  N.  C. 
538;  Stackpole  v.  Dakota  L.  &  T. 
Co.,  10  S.  D.  389;  Galbraith  v. 
Townsend,  1  Tex.  Civ.  App.  447; 
Getty  V.  Schantz,  101  Wis.  229; 
Electric  A.  Co.  v.  United  States  F. 

6  G.   Co.,  110  Wis.  434;   St.  Louis 

B.  Ass'n  v.  Hayes,  107  Fed.  395,  46 

C.  C.  A.  370;  Coughran  v.  Bigelow, 
164  U.  S.  301,  41  L.  ed.  442;  Ameri- 
can S.  Co.  V.  Eallman,  104  Fed.  634; 
Chesapeake  T.  Co.  v.  Walker,  158 
Fed.  850;  United  States  F.  &  G. 
Co.  V.  Rice,  148  Fed.  206,  78  G.  C.  A. 
164;  Fidelity  &  D.  Co.  v.  United 
States,  137  Fed.  866,  70  C.  0.  A. 
204;  Shelton  v.  American  S.  Co.,  127 
Fed!  736;  Ziegler  v.  Hallahan,  126 
Fed.  788 ;  First  Nat.  Bank  v.  Fidel- 
ity &  D.  Co.,  145  Ala.  335,  5  L.R.A. 
(N.S.)  418;  Manatee  County  S. 
Bank  v.  Weatherby,  144  Ala.  655; 
Lehnert  v.  Levy,  142  Ala.  149;  Na- 
tional S.  Co.  v.  Long,  79  Ark.  523; 
Lawhon  v.  Toors,  73  Ark.  473; 
United  States  F.  &  G.  Co.  v.  Dow- 
ney, 38  Colo.  414,  10  L.R.A.(N.S.) 
323, 120  Am.  St.  128;  Rider  v.  Crowe 
Mach.  Co.,  36  Colo.  366;  Bank  v. 
Nicholson,  120  Ga.  622;  Preston  v. 
Garrard,  120  Ga.  689,  102  Am.  St. 
124;  Searratt  v.  Cook  B.  Co.,  117 
Ga.  181 ;  Deariso  v.  First  Nat.  Bank, 

7  Ga.  App.  841;  Mamerow  v.  Na- 
tional L.  Co.,  206  111.  626,  99  Am. 
St.  196;  Knight  v.  Castle,  172  Ind. 
97,  27  L.R.A. (N.S.)  573;  Cleveland, 


§  '^35] 


SUKETYSHIP. 


2793 


the  nature  or  extent  of  the  surety's  contract  is  either  seemingly 
or  in  fact  beneficial  to  him.    The  only  essential  is  that  the  act 


etc.  R.  Co.  V.  Moore,  170  Ind.  328; 
Brannum  L.  Co.  v.  Pickard,  33  Ind. 
App.  484;  Indiana  &  0.  L.  S.  Ins. 
Co.  V.  Bender,  32  Ind.  App.  287;  An- 
derson V.  First  Nat.  Bank,  144  Iowa 
251,  138  Am.  St.  288;  Mitchell  v. 
Wheeler,  131  Iowa  434;  National  S. 
Co.  V.  Walker,  127  Iowa  518;  Hen- 
dryx  V.  Evans,  120  Iowa  310;  Diehl 
V.  Davis,  75  Kan.  38;  Speed  v.  Wil- 
low Springs  D  Co.,  140  Ky.  269; 
Morehead  v.  Citizens'  D.  Bank,  130 
Ky.  414,  23  L.R.A.(N.S.)  141; 
Broughton  v.  Saylor,  129  Ky  180; 
Orleans  &  J.  R.  Co.  v.  International 
C.  Co.,  113  La.  409;  American  I.  & 
S.  Mfg.  Co.  v.  Beall,  101  Md.  423; 
North  End  Sav.  Bank  v.  Snow,  197 
Mass.  339,  1099,  125  Am.  St.  368; 
Germania  F.  Ins.  Co.  v.  Lange,  193 
Mass.  67;  Warren  v  Lyons,  152 
Mass.  310,  9  L.R.A.  353  (a  guar- 
antor cannot  he  held  to  a  contract 
different  from  the  terms  of  his  guar- 
anty though  it  be  apparently  more 
beneficial  to  him)  ;  Brown  v. 
Spiegel,  156  Mich.  138;  Woodruff 
V.  Schultz,  155  Mich.  11;  People  v. 
Grant,  138  Mich.  60;  Johnson  v. 
Success  Brick  Mach.  Co.,  93  Miss. 
169;  Utterson  v.  Elmore,  154  Mo. 
App.  646;  Harris  v.  Taylor,  150 
Mo.  App.  291;  School  Dist.  v 
Green,  134  Mo.  App.  421;  Reissaus 
V.  Whites,  128  Mo.  App.  135;  Lem- 
mert  v..  Guthrie,  69  Neb.  499,  111 
Am.  St.  561,  62  L.R.A.  954;  Jersey 
W.  S.  Co.  V.  Metropolitan  C.  Co.,  76 
N.  J.  L.  419 ;  Spies  v.  National  City 
Bank,  174  N.  Y.  222,  61  L.R.A.  193; 
Middletown  v.  ^tna  Ind.  Co.,  97 
App.  Div.  (N.  Y.)  344;  Revell  v. 
Thrash,  132  N.  0.  803;  Hoffman 
V.  Habighorst,  49  Ore.  379;  Young 
V.  American  B.  Co.,  228  Pa. 
373;  Bessemer  C.  Co.  v.  Gleason, 
Suth.  Dam.  Vol.  III.— 22. 


223  Pa.  84;  Irion  v.  Yell,  —  Tex. 
Civ.  App.  — ,  132  S.  W.  69;  Luling 
O.  &  Mfg.  Co.  V.  Gohmert,  50  Tex 
Civ.  App.  606;  Kempner  v.  Patrick, 
43  Tex.  Civ.  App.  216;  Stern  v. 
Sawyer,  78  Vt.  5,  112  Am.  St.  890 
(it  is  immaterial  whether  a  change 
in  the  contract  was  prejudicial  or 
not)  ;  Black  M.  &  C.  Co.  v.  National 
S.  Oo.,  61  Wash.  471;  Kunz  v.  Boll, 
140  Wis.  69;  Chandler  L.  Co.  v. 
Radke,  136  Wis.  495,  22  L.R.A. 
(N.S.)  713;  Hinton  v.  Stanton,  112 
Ark.  207 ;  Baglin  v.  Southern  Surety 
Co.,  41  App.  Cas.  (D.  C.)  530;  Mag- 
uey V.  Roberts,  129  Iowa  218 ;  Inter- 
state Trust  &  Banking  Co.  v.  Young, 
135  La.  465  (release  in  part)  ; 
Bearse  v.  Lebowich,  212  Mass.  344; 
Lewis  V.  Smith,  179  Mo.  App.  348; 
Bank  of  Neelyville  v.  Lee,  182  Mo. 
App.  185;  Citizens'  Bank  of  Senath 
V.  Douglass,  178  Mo.  App.  664; 
Wilkesbarre  Realty  Co.  v.  Powell, 
86  Misc.  (N.  Y.)  321;  Orth  v.  An- 
derson, 163  App.  Div.  (N.  Y.)  519; 
Long  V.  American  S.  Co.,  23  N.  D. 
492;  Astoria  Southern  R.  Co.  v. 
Pacific  Surety  Co.,  68  Ore.  569; 
Fels  V.  Massachusetts  B.  &  I.  Co., 
48  Pa.  Super.  Ct.  27;  Saunders  v. 
Lanier,  128  Tenn.  693;  Ward  &  Co. 
V.  Womack,  —  Tex.  Civ.  App.  — , 
168  S.  W.  433 ;  Columbia  Digger  Co. 
V.  Rector,  215  Fed.  618.  See  §  513 
and  notes  to  §  728. 

A  material  alteration  of  the 
surety's  bond  without  his  consent 
releases  him  although  the  change  is 
for  his  benefit.  Hubbard  v.  Reilly, 
51  Ind.  App.  19,  citing  local  cases. 

A  change  in  the  terms  of  a  con- 
struction contract  will  release  the 
surety.  Watterson  v.  Owens  River 
Canal  Co.,  25  Cal.  App.  247. 

The  fact  that  a  creditor  fails  to 
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or  omission  relied  upon  shall  have  in  fact  altered  his  obligation 
■without  his  consent.    Any  alteration  directly  affecting  his  con- 


obtain  the  signature  of  another  as 
an  additional  surety  as  required  by 
a  surety  who  signs  a  note  does  not 
impair  the  obligation,  but  simply 
affords  a  basis  for  a  counterclaim 
for  damages  where  the  other  surety 
is  solvent.  Rohrman  v.  Bonser,  157 
Ky.  397. 

A  surety  on  a  public  contractor's 
bond  is  not  released  from  liability 
by  a  waiver  of  the  original  time 
limit  without  its  assent  and  by  the 
contractor  being  called  upon  to  do 
extra  work  where  the  bond  contem- 
plated an  extension  of  time  as  possi- 
ble and  the  contract  provided  for  a 
waiver  of  time  limit  and  for  written 
modifications.  Graham  v.  United 
States,  231  U.  S.  474,  58  L.  ed.  319. 

A  surety  is  not  discharged  by  an 
indefinite  extension  of  a  contract 
for  work  for  the  United  States 
where  the  bond  provides  that  the 
obligation  of  the  surety  shall  con- 
tinue "as  well  during  any  period  of 
extension  of  said  contract  that  may 
be  granted  upon  the  part  of  the 
United  States  as  during  the  original 
term  of  the  same.''  Illinois  Surety 
Co.  v.  United  States,  129  C.  C.  A. 
584,  212  Fed.  136. 

A  corporate  surety  on  a  public 
contractor's  bond  given  under  the 
Act  of  February  28,  1899  (30 
Stat,  at  Large  906,  ch.  218)  for 
the  performance  of  the  work  by  the 
principal  in  accordance  with  the 
contract  and  for  the  prompt  pay- 
ment of  claims  for  labor  and  mate- 
rial is  not  relieved  from  liability 
by  a  mere  change  of  position  and  lo- 
cation of  the  building,  without 
affecting  its  general  character;  in- 
volving changes  in  grading  but  hav- 
ing nothing  to  do  with  the  furnish- 
ing of  the  materials  upon  which  the 


action  is  based.  Equitable  Surety 
Co.  V.  United  States,  234  U.  S.  448, 
58  L.  ed.  1394. 

Over-payments  on  a  building  con- 
tract not  resulting  in  prejudice  to 
the  surety  will  not  relieve  him  from 
liability  on  the  bond.'  Manhattan 
Co.  V.  United  States  Fidelity  & 
Guaranty  Co.,  77  Wash.  405. 

A  surety  on  a  drainage  con- 
tractor's bond  is  not  relieved  from 
liability  by  reason  of  changes  in  the 
contract  which  do  not  increase  his 
liability  on  the  bond  where  a  stat- 
ute gives  the  county  power  to  make 
changes  after  commencement  of  the 
work.  Humboldt  County  v.  Ward 
Bros.,  163  Iowa  510. 

The  failure  of  a  bank  to  satisfy 
a  note  out  of  deposits  Of  the  debtor 
does  not  relieve  the  surety  from  lia- 
bility. Solomon  v.  Merchants'  & 
Planters'  Nat.  Bank,  —  Tex.  Civ. 
App.  — ,  168  S.  W.  1029. 

There  is  no  extension  of  time  for 
a  definite  period  so  as  to  release  a 
surety  from  liability  on  a  note  where 
the  maker  before  maturity  agrees  to 
sell  lumber  to  the  payee  partly  for 
the  purposes  of  credit  on  tlie  note, 
although  it  is  agreed  between  the 
maker  and  payee  that  the  note 
should  not  be  payable  until  after 
performance  of  the  contract  by  the 
maker,  and  although  no  part  of  the 
lumber  was  delivered  before  matur- 
ity of  the  note.  Alexander  v.  Capi- 
tol Lumber  Co.,  181  Ind.  527. 

A  surety  on  a,  promissory  note  is 
not  discharged  from  liability  by  an 
extension  of  time  granted  the  prin- 
cipal where  the  makers  are  not  pre- 
cluded from  paying  the  note  prior  to 
the  expiration  of  such  extension, 
and  the  extension  granted  is  with- 
out    consideration.       Southard     v. 
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tract  will  release  him  though  he  is  not  injured.^^  Courts  of  law 
and  equity  are  governed  by  the  same  principles  in  determining 
whether  a  surety  has  been  discharged  by  anything  done  or 
a  duty  omitted  by  the  creditors.*'  Whatever  will  exonerate  a 
surety  from  liability  in  equity  will  constitute  a  sufficient  de- 
fense at  law.'*  The  relation  demands  from  the  creditor  that  he 
exercise  good  faith  toward  the  surety.  Hence,  if  a  master  hold- 
ing a  guaranty  or  security  for  the  faithful  performance  of  a 
servant's  duty  discovers  in  the  course  of  his  service  that  the 
servant  is  dishonest  he  must  discharge  him  or  at  least  notify 
those  who  are  bound  for  him.  If  he  does  neither  he  takes  upon 
himself  the  responsibility  for  losses  thereafter  sustained.  His 
concealment  of  the  fact  is  a  fraud  as  to  the  sureties.*^     This 


Latham,  18  N.  M.  503,  50  L.E.A. 
(N.S.)  871. 

An  extension  of  time  for  payment 
of  a  past-due  debt  is  not  based  upon 
a  sufScient  consideration  so  as  to 
release  a  surety  from  liability.  Thy- 
sell  V.  Holm,  124  Minn.  541;  Rob- 
erds  V.  Laney,  —  Tex.  Civ.  App.  — , 
165  S.  W.  114. 

Where  ice  for  a  season  is  con- 
tracted for  to  be  delivered  at  speci- 
fied dates  and  to  be  paid  for  at  cer- 
tain specified  dates,  a  surety  on  a 
bond  conditioned  for  the  payment  of 
the  purchase  price  as  the  payments 
come  due  vmder  the  agreement  is 
not  released  from  liability  as  to  pre- 
vious deliveries  where  the  creditor 
releases  the  debtor  from  liability 
for  future  shipments,  as  there  is  no 
alteration  of  the  contract.  Duflfy  v. 
Buena  Vista  Ice  Co.,  122  Md.  275. 

A  surety  on  a  guardian's  bond  is 
not  relieved  from  liability  for 
breaches  thereof  by  the  guardian 
after  the  execution  of  a  new  bond 
with  a  different  surety  where  the 
property  in  the  hands  of  the  guard- 
ian was  not  accounted  for  nor  his 
account  adjusted  and  a  settlement 
made  with  the  probate  court  at  the 


time  the  latter  bond  was  executed. 
Beakley  v.  Cunningham,  112  Ark. 
71. 

92  Higgins  V.  Deering  H.  Co.,  181 
Mo.  300;  Snodgrass  v.  Shader,  113 
Ark.  429.  Other  cases  showing  that 
injury  is  not  necessary  to  that  re- 
sult are  indicated  in  the  preceding 
note. 

93  Schroeppell  v.  Shaw,  3  N.  Y. 
446. 

94  Id.;  Baker  v.  Briggs,  8  Pick. 
128,  19  Am.  Dec.  311;  Springer  v. 
Toothaker,  43  Me.  381;  People  v. 
Jansen,  7  Johns.  332;  King  v.  Bald- 
win, 2  Johns.  Ch.  554;  Sailly  v. 
Elmore,  2  Paige  497;  Viele  v.  Hoag, 
24  Vt.  46 ;  Heath  v.  Derry  Bank,  44 
N.  H.  174;  Watrias  v.  Pierce,  32  id. 
56D;  Rogers  v.  School  Trustees,  46 
111.  428;  Shelton  v.  Hurd,  7  R.  I. 
403,  84  Am.  Deo.  564;  Wayne  v. 
Kirby,  2  Bailey  551;  Maxwell  v. 
Connor,  1  Hill  Eq.  14;  State  Bank 
V.  Watkins,  6  Ark.  123;  Smith  v. 
Clopton,  48  Miss.  66;  Pioneer  S.  & 
L.   Co.  V.   Freeburg,   59  Minn.   230. 

96  Phillips  V.  Foxall,  L.  R.  7  Q.  B. 
666;  Sanderson  v.  Aston,  L.  R.  8 
Ex.  73;  Graves  v.  Lebanon  Nat. 
Bank,  10  Bush  23,  19  Am.  Rep.  50; 
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rule  does  not  apply  to  public  officials ; '®  nor  to  a  bond  given  a 
bank  for  the  protection  of  the  public  in  transactions  with  it  so 
far  as  the  failure  of  the  directors  to  inform  the  sureties  on  a 
new  bond  of  a  prior  misappropriation  of  funds  by  the  obligor 
is  concerned,  they  not  being  called  upon  to  make  a  disclosure.*'' 
The  government  may  recover  on  a  bond  notwithstanding  the 
violation  of  duty  by  its  officers  in  failing  to  withhold  money 
due  a  contractor.*'  A  statute  providing  for  the  release  of  a 
surety  if  the  obligee  or  payee  fails  to  sue, the  principal  debtor 
does  not  apply  where  the  latter  has  left  the  state  without  leaving 
property  therein.** 

§  736.  Right  of  subrogation;  when  and  to  whom  available. 
As  a  security  for  and  means  of  reimbursement  a  surety  who  has 


^tna  Ins.  Co.  v.  Fowler,  108  Mich. 
557;  Mason  &  H.  Co.  v.  Gage,  119 
Mich.  361;  Watertown  F.  Ins.  Co. 
V.  Simmons,  131  Mass.  85,  41  Am. 
Rep.  196;  Lancashire  Ins.  Co.  v. 
Callahan,  68  Minn.  277,  64  Am.  St. 
475;  Wilkerson  v.  Orescent  Ins.  Co., 
64  Ark.  80,  62  Am.  St.  152;  Belle- 
View  L.  &  B.  Ass'n  V.  Jeckel,  104 
Ky.  159;  Indiana  &  O.  L.  S.  Ins. 
Co.  V.  Bender,  32  Ind.  App.  287; 
National  S.  Co.  v.  Long,  125  Fed. 
887,  60  C.  C.  A.  623  (noncompliance 
with  condition)  ;  Barnes  v.  Century 
Sav.  Bank,  149  Iowa  367;  Hormel 
V.  American  B.  Co.,  112  Mjnn.  288, 
,  33  L.R.A.(N.S.)  513;  Union  Cent. 
L.  Ins.  Co.  V.  Prigge,  90  Minn.  370 
(subsequent  defaults)  ;  Hebert  v. 
Lee,  118  Tenn.  133,  12  L.R.A.(N.S.) 
247,  121  Am.  St.  989  (criming,! 
conduct).  See  Sherman  v.  Harbin, 
125  Iowa  174;  Atlas  Bank  v. 
Brownell,  9  R.  I.  168,  11  Am.  Eep. 
231;  United  States  L.  Ins.  Co.  v. 
Salmon,  91  Hun  535,  afiSrmed  with- 
out opinion,  157  N.  Y.  682;  Lauer 
B.  Co.  V.  Riley,  195  Pa.  449;  An- 
drus  V.  Bealls,  9  Cow.  693;  La  Rose 
V.  Logansport  Nat.  Bank,  102  Ind. 
332. 

"It  is  the  duty  of  a  person  tak- 


ing a  guaranty  for  the  good  conduct 
of  an  employee  to  disclose  the  past 
malpractices  of  such  employee  in  the 
course  of  the  business  to  which  the 
guaranty  relates,  and  if  such  duty  is 
not  performed  the  instrument  so 
taken  is,  ipso  facto,  invalid.  The 
continuance  of  an  agent  in  an  em- 
ployment is  an  act  so  expressive  of 
trust  and  confidence  that  it  is  tanta- 
mount to  an  express  declaration  to 
that  effect,  and  hence  it  must,  under 
usual  circumstances,  have  all  the 
effect  of  a  meditated  fraud  if  the 
person  so  retaining  the  agent  can  be 
permitted  to  disown  the  implication 
inevitably  arising  from  his  own  con- 
duct." Sooy  V.  State,  39  N.  J.  L. 
136,  approved  in  Connecticut  Gen- 
eral L.  Ins.  Co.  V.  Chase,  72  Vt.  176. 
See  British  Empire,  etc.  Assur.  Co. 
V.  Luxton,  9  Manitoba  169. 

96  Fidelity  &  D.  Co.  v.  Common- 
wealth, 104  Ky.  579;  49  id'.  467. 
See  §  482. 

97  Watertown  Sav.  Bank  v.  Mat- 
toon,  78  Conn.  388. 

98  United  States  v.  Ennis,  132 
Fed.  133. 

99  Thompson  v.  Treller,  82  Ark. 
247. 
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not  been  compensated  for  becoming  such  has  a  right  of  subroga- 
tion upon  the  performance  of  his  contract ;  he  is  then  entitled  to 
stand  in  the  place  of  the  creditor  as  to  all  securities,  funds,  liens 
and  equities  for  the  debt  held  or  acquired  by  the  latter  and  to 
have  the  same  benefit  from  them  as  the  creditor  might  have 
had.^    This  right  extends  to  all  securities  held  by  him  for  the 


1  Philbrick  v.  Shaw,  62  N.  H.  356; 
Briggs  V.  Hinton,  14  Lea  233;  Cul- 
lum  V.  Emanuel,  1  Ala.  23,  34  Am. 
Dec.  757;  Heart  v.  Bryan,  2  Dev. 
Eq.  147;  Marsh  v.  Pike,  10  Paige 
595;  Eaton  v.  Hasty,  6  Neb.  419, 
29  Am.  Rep.  365;  Buchanan  v. 
Clark,  10  Gratt.  164;  Mathews 
V.  Aikin,  1  N.  Y.  595;  McArthur  v. 
Martin,  23  Minn.  74;  In  re  Hewitt, 
25  N.  J.  Eq.  210;  Lewis  v.  Palmer, 
28  N.  Y.  271;  Rice  v.  Rice,  108 
lU.  199;  Stokes  V.  Little,  65  111. 
App.  255;  Harper  v.  Roseuberger, 
56  Mo.  App.  388;  Fisher  v.  Colum- 
bia B.  &  L.  Ass'n,  59  Mo.  App.  430;, 
Hill  V.  King,  48  Ohio  St.  75;  Reaves 
V.  Cofifman,  87  Ark.  60;  Wilks  v. 
Vaughan,  73  Ark.  174;  American 
Nat.  Bank  v.  Fidelity  &  D.  Co.,  129 
Ga.  126;  American  B.  Co.  v. 
Regents  of  University,  11  Idaho 
163;  Hinckley  v.  Colvin,  233  111. 
139;  Oglebay  v.  Todd,  166  Ind.  250 
Nourse  v.  Weitz,  120  Iowa  708 
Dine  v.  Donnelly,  134  Ky.  776 
Ryan  v.  Logan  County  Bank,  132 
Ky.  625;  Wallace  v.  Jones,  110  Md. 
143;  Koppang  v.  Steenerson,  100 
Minn.  239 ;  Carr  v.  Barnes,  138  Mo. 
App.  264;  Heim  B.  Co.  v.  Jordan, 
110  Mo.  App.  286;  Mendel  v.  Boyd, 
3  Neb.  (Unof.)  473;  White  v.  Sav- 
age, 48  Ore.  604 ;  Ex  parte  Reynolds, 
68  S.  C.  436;  Pidkens  v.  Wood,  57 
W.  Va.  480  (it  is  immaterial  that 
the  creditor  cannot  be  sued) ;  Com- 
monwealth V.  Froelich,  56  Pa.  Super. 
Ct.  604;  National  Surety  Co.  v. 
Berggren,  126  Minn.  188;  First  Nat. 


Bank  of  Merkel  v.  Armstrong,  — 
Tex.  Civ.  App.  — ,  168  S.  W.  873. 

The  surety's  rights  in  this  respect 
are  not  affected  by  the  fact  that 
the  property  upon  which  he  bases 
his  claim  was  mortgaged  to  him  for 
another  and  prior  debt.  Torp  v. 
Gulseth,  37  Minn.  135. 

Sureties  on  a  sheriff's  bond  may 
be  subrogated  to  his  rights  in  an  in- 
demnity bond  given  him  by  at- 
taching creditors.  Dine  v.  Donnelly, 
134  Ky.  776. 

The  right  of  subrogation  is  not 
available  to  a  surety  who  has  been 
compensated  for  becoming  such. 
Culbertson  v.  Salinger,  131  Iowa 
307. 

A  surety  who  completes  a  build- 
ing contract  after  default  by  the 
contractor  is  entitled  to  an  equi- 
table lien  upon  due  and  unpaid 
funds  in  the  hands  of  the  owner. 
Southern  R.  Co.  v.  Bretz,  181  Ind. 
504. 

Where  a  bond  for  the  payment 
of  mechanics'  liens  on  mortgaged 
premises  provides  that  upon  the 
payment  of  all  claims  the  surety 
shall  be  entitled  to  an  assignment 
of  the  bond  and  of  the  mortgage  on 
the  premises  the  right  to  an  assign- 
ment is  lost  by  failure  to  tender  the 
amount  of  debt  and  costs  and 
mechanics'  liens  until  after  a 
sheriff's  sale  of  the  premises.  Phila- 
delphia Life  Ins.  Co.  v.  Fidelity  & 
Deposit  Co.  of  Maryland,  244  Pa. 
236. 
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payment  of  such  debt  at  the  time  the  same  is  paid,  even  though 
they  were  acquired  without  the  knowledge  of  the  surety  and 
after  he  became  bound ;  ^  and  also  to  all  privileges  secured  by 
the  principal's  contract.'  It  does  not  depend  upon  any  request 
or  contract  on  the  part  of  the  debtor  with  the  surety,  but  grows 
rather  out  of  the  relations  existing  between  the  latter  and  the 
creditor,  and  springs  from  the  most  obvious  principles  of 
natural  justice.* 

When  one  has  been  compelled  to  pay  a  debt  which  ought  to 
have  been  paid  by  another  he  is  entitled  to  a  cession  of  all  the 
remedies  which  the  creditor  possessed  against  that  other.  To 
the  creditor,  both  may  have  been  equally  liable;  but  if,  as  be- 
tween themselves,  there  is  a  superior  obligation  resting  on  one 
to  pay  the  debt,  the  other,  after  paying  it,  may  use  the  creditor's 
security  to  obtain  reimbursement.*  He  is  entitled  to  recourse 
to  all  persons  who  stand  in  the  relation  of  principal  to  him  for 
reimbursement,  and  to  all  co-sureties  for  contribution.'  "Where 
the  sureties  of  a  trustee  have  been  compelled  to  answer  for  his 
breach  of  trust  they  are  subrogated  to  the  rights  of  both  the 
trustee  and  the  cestui  que  trust  against  those  who  have  partici- 
pated in  his  wrongful  acts."  ''  Though  the  creditor  has  released 
the  surety  by  surrendering  a  fund  which  he  was  entitled  to  the 

aSeanland  v.   Settle,  Meigs- 169;  6  Pond  v.  Dougherty,  6  Cal.  App. 

Smith  V.  McLeod,  3  Ired.  Eq.  390;  680;    Cooper's   App.,    149   Pa.   239; 

Wendell  v.  Highstone,  52  Mich.  552  Urbahn    v.    Martin,    19    Tex.    Civ. 

3  American    B.    Co.    v.    Pueblo   I.  ^pp   93     ggg  g  754 

Co.,    150   Fed.    17,    9   L.R.A.(N.S.)  7  American    B.    Co.    v.    National 

557,  80  C.  C.  A.  97.  jyj.^   p^j^j^.^  g^  -^^    ggg.  caviness  v. 

4  Day  V.  McPhee,  41  Colo.  467;  yj^^j^  ^  ^  ^o.,  140  N.  C.  38; 
Hubbard  v.  Security  T.  Co.,  38  Ind,  ./   „   „    „           t    ^        iq^  w 

,,„     TT  1,      1  -r,    n  a  Fidelity  &  D.  Co.  v.  Jordan,  134  N. 

App.   156;    Holland   B.   Co.  v.   See,  /  o  i,         j.- 

146    Mo.    App.    209;     Mathews    v.  ^-    ^36;    Sheldon    on    Subroga  ion 

Aikin,  1  N.  Y.  595;  Bankers'  S.  Co.  §  29.  approved  in  Blake  v.  Traders 

V.  Linder,  156  Iowa  486.  ^at.    Bank,    145    Mass.    13;    Pierce 

6  Finnell  v.  Finnell,  159  Cal.  535;  '^-  Garrett,  05  HI.  App.  682. 
Hubbard  v.  Security  T.  Co.,  38  Ind.  On  the  payment  of  a  judgment  by 
App.  156;  McCormick  v.  Irwin,  35  one  of  two  joint  sureties  he  is  en- 
Pa.  Ill ;  New  York  State  Bank  titled  to  enforce  the  lien  of  the  judg- 
V.  Fletcher,  5  Wend.  85;  Huston  v.  ment  for  one-half  the  amount  for 
Branch  Bank,  25  Ala.  250;  Boyd  v.  which  it  was  rendered.  Holt  v. 
McDonough,  39  How.  Pr.  389.  Strain,  2  Tenn.  Cas.  166. 
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former,  if  he  has  sustained  damages  from  the  principal's  breach 
of  his  contract,  may  set  off  the  amount  against  the  surety's  de- 
mand for  the  application  of  the  fund  to  his  benefit.' 

This  right  in  the  surety  does  not  extend  to  independent 
collateral  securities,  but  enables  him  to  be  substituted  in  the 
creditor's  place  and  stead  to  the  debt  and  the  instrument 
which  is  its  evidence,  and  to  hold  it  alive  and  enforceable  as 
against  the  principal  debtor.®  Such  instrument  may  be  as- 
signed to  a  third  person.^"  The  right  of  such  person,  v^hen  he 
owned  the  land  bound  for  the  debt,  to  buy  the  bond  executed 
by  the  surety  and  sue  upon  it  has  been  sustained.^^  "A  bond, 
therefore,  may  survive  payment,  when  it  can  become  merely 
purchase-money  when  it  is  a  surety  who  buys.  If  under  such 
circumstances  payment  will  not  kill  it,  still  less  will  that  con- 
structive payment  which  is  argued  out  of  an  assignment  to 
the  surety  who  is  obligor.  He  may  hold  it  till  the  principal 
debtor  is  in  default  and  then  enforce  it  as  against  him  pre- 
cisely with  the  same  effect  as  if  he  had  been  a  co-obligor  in 
the  bond,  for  in  equity  that  is  what  his  covenant  made  him. 
The  surety's  payment  of  what,  as  to  the  creditor,  is  his  own 
debt  becomes  a  purchase  as  against  the  debtor  primarily  lia- 
ble." ^*     But  the  creditor  who  holds  an  obligation  which  is 

8  St.  Mary's  College  v.  Meagher,  Hathaway,  134  Mass.  69 ;  Nelson  v. 
11  Ky.  L.  Rep.  112.  Webster,  72  Neb.  332,  68  L.R.A.  513, 

9  Goodyear  v.  Watson,  14  Barb.  117  Am.  St.  799.  See  Worthy  v. 
481;    Chandler  v.  Higgins,   109  III.  Battle,   125  Ga.  415. 

602;    Katz   v.   Moessinger,    110    id.  In  Mason  v.  Pierron,  63  Wis.  239, 

372;     Bankers'    S.    Co.    v.    Linder,  244,   Lyon,   J.,  points   out  the  dis- 

156  Iowa  486.  tinction  between  the  extent  to  which 

10  Chandler  v.  Higgins,  109  111.  subrogation  is  granted  in  England 
602;  Searing  v.  Berry,  58  Iowa  20;  and  America.  "It  was  formerly 
Manford  v.  Firth,  68  Ind.  83 ;  Frank  held  in  England,  following  the 
V.  Traylor,  130  Ind.  145,  148,  16  Roman  law,  that  a  surety  subro- 
L.R.A.  115;  Peirce  v.  Garrett,  65  111.  gated  to  the  rights  of  a  creditor  had 
App.  628.  precisely     the      same     rights     the 

11  Wads  worth  v.  Lyon,  93  N.  Y.  creditor  had  and  stood  in  his  place; 
201,  214,  45  Am.  Rep.  190.  but  in  later  times  the  rule  has  been 

12  Fairchild  v.  Lynch,  99  N.  Y.  restricted  in  that  country,  and  it  is 
359;  Searing  v.  Berry,  58  Iowa  21;  there  now  held  that  the  right  of 
Crisfield  v.  State,  55  Md.  192;  Ger-  subrogation  extends  only  to  securi- 
man  Am.  Sav.  Bank  v.  Fritz,  68  ties  other  than  the  obligation  or  in- 
Wis.    390;    New    Bedford    Inst.    v.  strument  which   is  the  evidence  of 
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protected  by  collaterals  fumislied  by  the  first  indorser  is  not 
bound  to  account  therefor  to  one  who  subsequently  binds 
himself  by  a  separate  instrument  to  pay  any  sum,  within  a 
stated  limit,  that  might  not  be  collected  on  that  obligation  or 
from  the  security. ^^  It  was  said  by  Sergeant,  J.,  in  stating  a 
limitation  to  the  general  rule  that  a  surety  may  avail  himself 
of  any  security  given  the  creditor  by  the  debtor,  "but'  where 
such  means  consist  of  the  responsibility  of  an  individual  be- 
coming a  later  surety  or  guaranty  for  the  same  debt  of  the 
principal,  there  arises  a  conflict  of  equities  which  may  give 
rise  to  new  questions  as  to  priority  between  the  former  and 
the  latter  surety;  such  latter  surety  stipulating  at  the  instance 
of  the  principal  to  pay  the  debt  suifers  no  absolute  injustice 
in  being  obliged  to  do  so,  since  he  is  compelled  to  perform  no 
more  than  he  undertook,  and  he  has  no  right  to  complain 
that  he  is  not  allowed  to  use  as  a  payment  by  himself  the 
money  which  proceeds  from  another  person  whom  his  princi- 
pal was  previously  bound  to  save  harmless."  ^*  Subrogation 
has  been  denied  where  the  surety  bound  himself  solidarily  with 
the  obligor  to  hold  the  obligee  harmless  within  a  certain  limit 

the  debt.  Thus,  if  the  debt  be  evi-  tions  8,  492,  493,  495,  496,  499,  a, 
deuced  by  a  bond,  payment  by  one  &,  c;  3  Pom.  Eq.  Jur.,  §§  1418,  1419 
or  two  suretiea  of  the  whole  debt  and  notes."  See  Fleming  v.  Beaver, 
cancels  the  bond;  or  if  it  be  upon  a  2  Rawle  128,  19  Am.  Dec.  629; 
judgment,  such  payment  cancels  the  Edgerly  v.  Emerson,  23  N.  H.  555, 
judgment.  And  the  surety  so  paying  55  Am.  Dec.  207 ;  Brewer  v.  Frank- 
becomes  a  mere  general  creditor  of  li°  Mills,  42  N,  H.  292. 
his  co-surety,  to  whose  demand  none  "  Tracy  v.  Pomeroy,  120  Pa.  14. 
of  the  peculiar  incidents  of  a  debt  "P°"«  ^-  Nathans,  1  W.  &  S, 
'^  155,  37  Am.  Dec.  456;  Nettleton  v. 


upon  specialty  or  judgment  adheres. 
The  courts  of  this  country,  however, 


Ramsey    County   L.    &    L.    Co.,    54 

^     ^,  Minn.  395,  40  Am.  St.  342;Hackett 

have  very  generally  adhered  to  the  ^   ^^^^^^  ^^^  ^^   ^^^^  g^^.  ^^^^^^ 

ancient  rule,  and  hold  that  although  ^.    R^senberger,   56   Mo.   App.   388; 

the    lien    or    obligation    be    extin-  Bankers'    S.    Co.    v.    Linder,    156 

guished  at  law  by  the  payment  of  lowa  486 

the  debt,  yet,  for  the  benefit  of  the  j^    surety    in   bonds   given   by    a 

surety,  it  continues  in  equity  in  full  debtor   for    rent   of    his    own   land, 

force.     The    cases   which    illustrate  rented  by  him  under  a  decree  to  pay 

the    above    propositions     are    very  liens  binding  the  land,  and  paying 

numerous  in  both  countries.  A  great  the  same  for  his  principal  may  be 

many  of  them  will  be  found  cited  in  substituted  to  such  liens  against  the 

Story's  Eq.  Jur.  in  the  notes  to  sec-  land,  which  are  not  discharged,  as 
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if  the  result  upon  payment  of  the  stipulated  sum  would  relieve 
the  surety  from  loss  and  cast  it  upon  the  obligee.^' 

Usually  payment  in  full  of  the  debt  is  required  before  the 
right  of  subrogation  can  be  availed  of;  ^^  though  it  has  been 
allowed  after  payment  by  the  surety  and  his  principal."  If  the 
creditor  consents  to  the  surety's  subrogation  pro  tanto  the 
principal  debtor  and  other  creditors  cannot  be  heard  to  object.^* 
On  the  payment  of  part  of  the  debt  the  surety  may  be  substi- 
tuted to  the  creditor's  lien  to  that  extent  subject  to  the  cred- 
itor's priority  for  the  balance.  He  may  bring  the  creditor  and 
principal  debtor  in  and  enforce  the  lien  for  the  payment  of  the 
balance  to  the  creditor  first,  and  then  for  the  reimbursement 
of  the  payment  made."  In  equity  the  right  of  subrogation 
may  be  protected  by  a  decree  in  advance  of  payment  by  the 
surety.*'"  In  Minnesota  if  the  defendant  in  an  action  upon  a 
note  will,  upon  payment  of  the  judgment  thereon,  be  subrogated 
to  the  rights  of  the  plaintiff  in  a  security  the  court  will,  if  the 
facts  are  properly  pleaded,  before  rendering  judgment,  require 
the  plaintiff  to  execute  and  file  a  transfer  to  the  defendant  of 
the  security  to  be  delivered  on  payment  of  the  judgment.*^ 

The  rule  that  the  surety  is  not  entitled  to  be  subrogated 
until  he  has  paid  the  entire  debt  is  not  applicable  where  sepa- 
rate notes  or  instalments  are  paid  and  the  remedy  sought  is 
upon  the  promise  or  contract  of  the  principal  debtor  to  pay  an 
entire  debt  payable  in  instalments,  and  not  the  apportionment 
or  application  for  his  benefit  of  securities  in  the  hands  of  the 

between  the  principal  debtor  and  his  i'  Fisher    v.    Columbia    B.    &,   L. 

surety,   by   such   renting.     Neal  v.  Ass'n,  59  Mo.  App.  430;   Gedye  v. 

Buffington,  42  W.  Va.  327.  Matson,    25    Beav.    310;    Motley  v. 

15  State  V.  Perkins,  114  La.  302.  Harris,  1  Lea  577. 

16  Bank  v.  Lorwein,  76  Ark.  245 ;  w  Neal  v.  BuflSngton,  42  W.  Va. 
Sinnickson  v.  Perkins,  231  111.  492;  327. 

Jefferson  v.  Century  Sav.  Bank,  143  8"  Manning  v.  Ferguson,  103  Iowa 

Iowa  83;  McClure  v.  King,  126  Ky.  561.    But  see  Bartholomew  v.  First 

675;    Ames  v.   Huse,   55  Mo.  App.  Nat.  Bank,  57  Kan.  594;  Bankers' S. 

422;  Stamford  Bank  v.  Benedict,  15  Co.  v.  Linder,  156  Iowa  486. 

Conn.  437;  Gannett  v.  Blodgett,  39  2X  Knoblauch     v.     Foglesong,     37 

N.   H.   150;    Musgrave  v.   Dickson,  Minn.    320;    Barton   v.    Moore,    45 

172  Pa.  629,  51  Am.  St.  765.  Minn.  98;  Leonard  v.  Swanson,  58 

17  Magee  v.  Leggett,  48  Miss.  139.  Minn.  231,  232. 
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creditor.  No  question  can  arise  in  such  a  case  as  to  tlie  suffi- 
ciency of  the  security  as  hetween  the  plaintiff  and  the  princi- 
pal creditor,  because  the  defendant's  promise  and  undertaking 
are  to  assume  and  pay  the  entire  deht,  and  it  is  immaterial  in 
whose  hands  the  notes  are.^*  Neither  does  that  rule  apply 
where  a  compromise  is  made  in  good  faith  between  the  sureties 
and  the  obligee  in  their  bond,  neither  fraud  nor  mutual  mis- 
take being  shown.*'  Another  exception  to  the  rule  has  been 
declared  where  the  creditor  holds  as  collateral  two  funds,  as 
property  of  the  debtor  and  the  liability  of  a  guarantor.  If  he 
elects  to  enforce  such  liability  and  its  amount  is  not  ascertain- 
able until  judicial  proceeding  has  been  had  equity  will  define 
the  rights  of  the  parties  as  to  both  classes  of  security  and 
control  in  the  hands  of  the  creditor  that  to  which  the  guarantor 
may  be  entitled  when  the  extent  of  his  liability  is  fixed.**  A 
surety  who  has  paid  the  creditor  a  part  of  the  debt  may  re- 
cover from  him  the  amount  paid  where  the  creditor  has,  upon 
receiving  from  the  principal  debtor  the  balance  of  the  debt, 
surrendered  to  him,  without  the  knowledge  or  consent  of  the 
surety,  the  collateral  security  deposited  with  the  creditor  by 
the  principal  debtor.** 

While  it  is  true  that  privity  is  not  in  all  cases  necessary, 
still,  to  entitle  one  to  be  subrogated  he  must  have  paid  the 
money  upon  request  or  as  surety,  or  under  some  compulsion 
made  necessary  by  the  adequate  protection  of  his  own  right. 
It  has,  therefore,  been  ruled  that  if  several  or  successive  obli- 
gations of  suretyship  be  not  in  substance  and  nature  for  the 
same  thing,  and  have  no  relation  to  nor  operation  upon  each 
other,  the  doctrine  of  subrogation  cannot  be  invoked.*''  Fol- 
lowing tLis  principle,  it  has  been  held  where  a  sheriff  who 
had  given  separate  bonds,  one  for  the  collection  of  state  taxes 

«2Per  Vanderburgh,  J.,  in  Nettle-  v.  Friedman,  34  App.  Div.   (N.  Y.) 

ton  V,  Ramsey  County  L.  &,  L.  Oo.,  534. 

54  Minn.  395,   40  Am.   St.   342.  26  Morton  v.  Dillon,  90  Va.  592. 

83  Perkins  V.  North  End  Bank,  17  26  2   Beach   on   Eq.   Jur.,   §    801; 

Wash.  100.  Crane  V.  Noel,  103  Mo.  App.  122. 

24  Philadelphia    &   E.    R.    Co.    v.  STLangford    v.    Perrin,    5    Leigh 

Little,  41  N.  J.  Eq.  519;  Sternbach  552. 
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and  the  other  for  county  taxes,  settled  the  first  by  using  some 
of  the  funds  collected  for  county  taxes,  and  the  sureties  on  the 
county  tax  bond  were  forced  to  make  good  the  default  of  the 
sheriff  thereon,  that  they  could  not,  in  the  absence  of  knowl- 
edge on  the  part  of  the  state  treasurer  or  of  the  sureties  on  the 
state  tax  bond  of  the  misapplication  of  funds,  recover  the 
amount  so  misapplied  from  the  state  tax  bond  sureties,  since 
the  latter's  bond  was  extinguished  by  performance  and  the 
state  could  not  have  been  compelled  to  refund  the  money,  nor 
could  it  have  revived  the  liability  of  the  sureties  if  it  had  re- 
funded it.^'  If  a  tax  collector  has  paid  all  the  taxes  he  was 
required  to  collect,  his  sureties  cannot  be  subrogated  to  the 
rights  of  the  government  against  taxpayers  who  are  delinquent. 
Taxes  are  not  debts.^ 

The  right  of  subrogation  or  any  right  of  that  nature  can 
not  antedate  the  time  when  the  sureties  became  such;  hence 
they  cannot  have  a  conveyance  made  by  their  principal  be- 
fore they  signed  his  bond  set  aside.*"  And  a  surety  who  was 
not  originally  bound  for  the  debt,  but  who  comes  in  during 
the  prosecution  of  the  remedy  for  the  debt  against  the  prin- 
cipal, cannot  obtain  a  preference  over  creditors  of  the  principal 
whose  liens  attached  before  the  surety  became  bound.  As  to 
any  such  prior  interest  in  the  property  he  must  occupy  the 
place  of  debtor.'*  Where  the  custodian  of  public  moneys  is  a 
trustee  and  the  statute  gives  a  preference  as  to  the  payment 
out  of  the  estate'  of  a  decedent  of  any  money  received  by  him 
in  trust  the  public  enjoys  that  preference,  and  the  right  in- 
ures to  the  sureties  of  such  decedent  as  a  custodian  of  such 
moneys.'^  In  such  a  case  the  sureties  may  pursue  a  fund  im- 
pressed with  a  trust  in  favor  of  the  creditor.'*  A  surety  on 
behalf  of  the  state  cannot  insist  upon  its  right  of  priority  to  the 
assets  of  the  principal  unless  the  statute  under  which  the  bond 

asLiles  V.  Rogers,  113  N.  C.  197,  ed.),  §  308;  Exchange  B.  &  I.  Co. 

37  Am.  St.  627.  v.  Bayless,  91  Va.  134. 

29  Jones  V.  Gibson,  82  Ky.  561.  32  Whitbeck    v.    Eamsey,    74    111. 

30  Poynter  v.  Mallory,  20  Ky.  L.  App.  524 ;  Hunter  v.  United  States, 
Rep.  284.  5  Pet.  173,  8  L.  ed.  86. 

81  Brandt  on  Suretyship  &  G.  (2d  88 Hill  v.  Fleming,  128  Ky.  201. 
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was  given  asserted  such  riglit.'*  The  right  of  suhrogation  is 
not  inconsistent  with  the  surety's  right  to  a  judgment  against 
his  principal  for  the  amount  he  has  paid ;  he  may  have  such 
judgment  or  proceed  to  reimburse  himself  from  the  collaterals.'* 
§  737.  Creditor's  duty  to  realize  on  securities;  refusal  of  pay- 
ment; application  of  deposit  to  indebtedness.  If  the  creditor 
parts  with  or  renders  unavailable  securities  or  any  fund  which 
he  would  be  entitled  to  apply  in  discharge  of  his  debt  the  surety 
becomes  exonerated  to  the  extent  of  their  value,  because  securi- 
ties which  the  creditor  is  entitled  to  apply  in  discharge  of  his 
debt  he  is  bound  to  apply  or  hold  as  a  trustee  ready  to  be  applied 
for  the  benefit  of  the  surety.'^  The  latter  in  such  case  is  dis- 
charged to  the  extent  he  is  injured.*''    If  the  payee  causes  the 


S4  Commissioner  v.  Chelsea  Sav. 
Bank,  161  Mich.  691.  Contra, 
United  States  Fidelity  &  Guaranty 
Co.  V.  Carnegie  Trust  Co.,  161  App. 
Div.  (N.  Y.)  429. 

A  surety  of  an  insolvent  bank 
who  pays  a  claim  filed  by  the  treas- 
urer of  a  state  with  the  receiver  of 
the  bank  and  takes  an  assignment 
thereof  is  not  entitled  to  be  subro- 
gated, to  any  right  of  priority  which 
the  state  as  a  general  creditor  may 
have.  Brown  v.  American  Bonding 
Co.  of  Baltimore,  127  C.  0.  A.  406, 
210  Fed.  844. 

36  Maflfat  V.'  Greene,  149  Mo.  48. 

36  Lakeman  v.  North  Missouri  T. 
Co.,  147  Mo.  App.  48;  Bennett  v. 
Taylor,  43  Tex.  Civ.  App.  30;  Theo- 
bald on  Princ.  &  Surety,  §  174;  Cul- 
lum  V.  Emanuel,  1  Ala.  23,  34  Am. 
Dec.  757. 

37  American  B.  Co.  v.  Pueblo  I. 
Co.,  150  Fed.  17,  9  L.R.A.(N.S.) 
557,  SO  C.  C.  A.  97 ;  Brown  v.  First 
Nat.  Bank,  132  Fed.  450;  Day  v. 
McPhee,  41  Colo.  467;  Crosby  v. 
Woodbury,  37  Colo.  1;  Bankers'  S. 
Co.  V.  Linder,  156  Iowa  486;  Oum- 
mings  V.  Little,  45  Me.  183;  New 
Hampshire  Sav.  Bank  v.  Colcord,  15 


N.  H.  119,  41  Am.  Dec.  685;  Ives 
V.  Bank,  12  Mich.  361;  Wharton  v. 
Duncan,  83  Pa.  40;  Kirkpatrick  v. 
Howk,  80  111.  122;  Foss  v.  Chicago, 
34  id.  488;  Rogers  v.  School  Trus- 
tees, 46  id.  428;  Pitts  v.  Congdon,  2 
N.  Y.  352,  51  Am.  Dec.  299;  Bonney 
V.  Bonney,  29  Iowa  448;  American 
Bank  v.  Baker,  4  Mete.  (Mass.)  164; 
Holland  v.  Johnson,  51  Ind.  346; 
Baker  v.  Briggs,  8  Pick.  122,  19  Am. 
Dec.  311 ;  Chester  v.  Bank,  16  N.  Y. 
336;  Finney  v.  Commonwealth,  1  P. 
&  W.  240;  Hurd  v.  Spencer,  40  Vt. 
581;  Shannon  v.  McMullen,  25 
Gratt.  211;  Law  v.  East  India  Co., 
4  Ves.  824;  Port  v.  Robbins,  35 
Iowa  208;  Taylor  v.  Jeter,  23  Mo. 
244;  Schroeppell  v.  Shaw,  5  Barb. 
580;  Brandt  on  Suretyship  &  G.  (2d 
ed.),  §§  440  et  seq.;  Bowen  v. 
Groover,  77  Ga.  126;  St.  Mary's 
College  V.  Meagher,  11  Ky.  L.  Rep. 
112;  Allen  v.  O'Donald,  23  Fed. 
573;  Smith  v.  McKean,  99  Ind.  101; 
Sterne  v.  Bank,  79  id.  549;  Sterne 
V.  McKinney,  id.  578;  Humphrey  v. 
Hayes,  94  N.  Y.  594;  Grow  v.  Gar- 
lock,  97  id.  81;  Doty  v.  Case  &  W. 
T.  Co.,  50  Hun  595 ;  Day  v.  Ramey, 
40     Ohio     St.     446;     Kaufman     v. 
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surety  to  forego  security  when  he  would  have  taken  it  the  surety 
is  released  regardless  of  the  care  or  negligence  of  the  payee.'' 
A  waste  or  misapplication  of  a  pledge  or  other  security  or  its 
avails/'  or  a  negligent  or  fraudulent  sale  of  property  held  as 
security  at  less  than  its  value,*"  will  entitle  the  surety  to  relief 
to  the  extent  of  his  injury  from  such  waste,  sale,  or  sacrifice  on 
such  sale.  Where  securities  are  surrendered  their  value  will  be 
estimated  as  of  the  time  they  were  given  up,  not  at  the  time  of 
the  trial  of  an  action  against  the  surety;  and  if  they  are  upon 
real  property  their  value  in  the  county  in  which  it  is  situated 
governs.*^  The  fact  that  there  are  other  sureties  on  other  notes 
given  to  secure  portions  of  the  same  debt  will  not  affect  the 
defendant's  right  to  be  released  to  the  full  extent  of  the  value 
of  the  surrendered  securities,  the  other  sureties  not  being  par- 
ties to  the  action.** 

In  order  that  the  creditor's  act  shall  have  the  effect  stated 
upon  a  surety  the  former  must  have  knowledge  of  the  existence 
of  the  relation  of  principal  and  surety.  If  such  fact  does  not 
appear  otherwise  it  may  be  shown  by  extrinsic  evidence.**    The 

Loomis,  13  111.  App.  124;  Brown  89  Phares  v.  Barbour,  49  111.  370 
V.  Ravthburn,  10  Ore.  158 ;  Guild  v.  Vose  v.  Florida  E.  Co.,  50  N.  Y.  369 
Butler,  127  Mass.  386 ;  Hutton  Wendell  v.  Highstone,  52  Mich  552 
V.  Campbell,  10  Lea  170;  Watson  v.  Austin  v.  Belknap,  54  Vt.  495;  Nel- 
Read,  4  Baxter  49,  1  Tenn.  Ch.  196;  son  v.  Munch,  28- Minn.  314;  Bixby 
Holt  V.  Manier,  1  Lea  488;  Sample  v.  Barklie,  26  Hun  275;  Hutchinson 
V.  Cochran,  82  Ind.  260  (it  makes  v.  Woodwell,  107  Pa.  509,  520;  Tern- 
no  difference  that  the  obligation  was  pleton  V.  Shakley,  id.  370;  Stern- 
not  enforceable  against  the  prin-  bach  v.  Friedman,  34  App.  Div.  (N. 
cipal);  Glow  V.  Derby  C.  Co.,  98Pa;  Y.)  534.  • 
432;  Brennan  v.  Clark,  29  Neb.  385,  40  Jennings  v.  Moore,  189  Mass. 
399;  Struss  v.  Masonic  Sav.  Bank,  197;  Everly  v.  Rice,  20  Pa.  297. 
89  Ky.  61;  Holmes  v.  Williams,  177  The  creditor,  if  free  from  fault,  is 
111.  386;  Bronson  v.  McCormick  H.  not  liable  for  the  neglect  of  an  offi- 
M.  Co.,  52  Neb.  342;  Foerderer  v.  cer  resulting  in  the  loss  of  a  se- 
Moors,  91  Fed.  476,  33  C.  C.  A.  641 ;  curity.  Keeble  v.  Jones,  1  Tenn. 
Wood  V.   Brown,   104  Fed.   203,   43  Cas.  541. 

C.  C.  A.  474;  McMuUen  v.  Ritchie,  4i  Bank  v.  Gifford,  79  Iowa  300. 

64  Fed.  253 ;   Stewart  v.  American  «  Id. 

Exch.  Nat.  Bank,  54  Neb.  461.  «  Harris  v.  Brooks,  21  Pick.  195, 

38  First  Nat.  Bank  v.  Lillard,  55  32  Am.  Dec.  254 ;  Carpenter  v.  King, 

Mo.   App.   675  9  Met.  511,  43  Am.  Deo.  405;  Wil- 


2806  SUTHERLAND    ON    DAMAGES.  [§    737 

creditor  is  affected  by  knowledge  acquired  at  any  time  before 
he  does  an  act  wbicb  alters  the  surety's  rights.**  It  was  con- 
tended in  a  Louisiana  case  that  the  sureties  were  not  affected 
by  a  sale  of  their  principal's  property  made  by  the  creditor 
when  the  latter's  judgment  against  the  debtor  was  largely  in 
excess  of  the  amount  for  which  they  were  bound.  The  theory' 
of  the  creditor  was  "that,  having  a  final  and  unqualified  judg- 
ment against  the  defendant  for  $33,000  as  their  agent,  the 
plaintiff  had  the  right  to  receive  payment  or  securities  from 
him  for  the  deficiency  which  was  not  covered  by  the  obliga- 
tions of  the  sureties,"  which  aggregated  only  $10,000;  that  it 
had  the  right  to  appropriate  property  turned  over  by  him  to 
the  satisfaction  of  the  difference  between  those  sums;  that 
only  when  that  difference  was  made  up  could  the  sureties  com- 
plain of  any  application  made  of  such  property,  and  then  only 
to  the  extent  of  any  damage  they  had  sustained.  This  conten- 
tion was  overruled  and  the  sureties  were  adjudged  to  be  re- 
leased by  the  unauthorized  sale  of  the  securities  received  from 
their  principal.*^  The  principle  of  this  case  is  undoubtedly  cor- 
rect. It  finds  support  in  the  English  cases  which  establish  the 
proposition  thus  stated  by  Mr.  Mayne :  Where  a  debtor  whose 
whole  debt  is  covered  by  a  guaranty  becomes  a  bankrupt  and 
a  dividend  is  received  the  creditor  can  of  course  only  recover 
the  balance  from  the  surety.  Where,  however,  only  a  portion 
of  the  debt  is  so  secured  the  creditor  cannot  apply  the  dividend 
to  the  unsecured  portion,  and  recover  the  whole  of  the  residue 
from  the  surety.  The  latter  has  a  right  to  have  the  dividend 
applied  ratably  to  the  whole  debt  and  a  proportionate  deduc- 
tion made  from  the  whole  amount  for  which  he  is  liable.*^    And 

son  V.  Foot,  11  Mete.  (Mass.)  285;  v.  Randall,  42  La.  Ann.  260.     The 

Home    v.    Bodwell,    5    Gray    457;  code  provides:    "The  surety  is  dis- 

Guild  V.  Butler,  127  Mass.  386.  charged    when    by    the    act    of    the 

*4  Crosby  v.   Woodbury,   37   Colo.  creditor     the     subrogation     to    his 

1 ;  Guild  V.  Butler,  supra;  Pooley  v.  rights,  mortgages  and  privileges  can 

Harradine,  7  El.  &  B.  431 ;   Bailey  no   longer   operate  in  favor  of  the 

V.  Edwards,  4  B.  cfe  S.  761;  Ewin  v.  surety." 

Lancaster,  6  id.  571;  Swire  v.  Bed-  *6Dumont  v.   Fry,   14   Fed.   293; 

man,  1  Q.  B.  Div.  536,  542.  Commissioner  v.  Chelsea  Sav.  Bank, 

*SNew  England  Mut.  L.  Ins  Co.  161  Mich.  691. 
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so  if  the  difference  between  his  liability  and  the  entire  debt  is 
covered  by  the  guaranty  of  another  person  each  surety  may 
claim  a  ratable  deduction  out  of  each  pound  of  the  amount  of 
debt  to  which  their  respective  guaranties  extend.  The  plain- 
tiff cannot  apply  the  whole  of  the  dividends  to  either  part  of 
the  demand  at  his  own  election  and  thus  vary,  at  his  own  pleas- 
ure, the  extent  of  the  responsibility  of  the  sureties.*''  In  all 
these  cases  the  court  construed  the  contract  by  the  surety  as 
being  a  guaranty  of  a  limited  portion  of  the  debt,  in  which  case 
the  surety  who  pays  that  portion  has  in  respect  of  it  all  the 
rights  of  the  creditor,  including  the  right  to  a  dividend.*'  A 
different  case,  however,  arises  where  the  surety  undertakes  to 
be  liable  for  the  whole  of  the  debt,  subject  to  a  limitation  that 
he  is  not  to  be  called  upon  to  pay  more  than  a  specified  amount. 
In  such  a  case  the  creditor  is  entitled  to  redeem  the  whole  debt 
by  any  dividends  he  can  obtain  and  to  call  upon  the  surety  to 
pay  the  balance  to  an  amount  not  exceeding  the  sum  for  which 
he  has  become  bound. *^  Mere  delay  by  the  creditor  in  realizing 
on  securities  of  a  fluctuating  value  will  not  always  release  the 
surety;  the  circumstances  under  which  it  occurred,  such  as 
the  state  of  the  market  and  nonaction  by  the  pledgee,  affect  the 
question  of  the  propriety  of  his  action.^"  A  surety  is  also  dis- 
charged by  the  tender  of  payment  to  the  creditor,  refused  by 
him.^'  An  informal  offer  of  payment  when  refused  by  the  cred- 
itor is  generally  construed  as  a  mere  gratuitous  indulgence, 
having  no  legal  effect  upon  the  surety's  liability  unless  it  oper- 
ates to  prejudice  or  hinder  him.  But  if  the  principal  is 
insolvent  at  the  time  such  a  tender  is  declined  the  case  is  differ- 


«Mayne  on  Dam.  (8th  Eng.  ed.)  Title  G.  &  T.  Co.,  51  N.  Y.  Misc. 

380,    citing   Bardwell   v.   Lydall,    7  267. 

Bing.  489 ;   Raikes  v.  Todd,  8  A.  &  5"  First  Nat.  Bank  v.  Waddell,  74 

E.  846;  Gee  v.  Pack,  33  L.  J.  (Q.  B.)  Ark.  241. 

49;  Thornton  v.  McKewan,  1  H.  &  ^IJoslyn  v.  Eastman,  46  Vt.  258; 

N.  525;  Hobson  v.  Bass,  L.  E.  6  Ch.  §  ^71 ;  Spurgeon  v.  Smitha,  114  Ind. 

_--      „               oil,          T  -A    aan  4.53;  Hayes  v.  Josephi,  26  Cal.  535; 

792;  Gray  v.  Seckham,  7  id.  680.  •'                   '^    '                       ' 

,,„,,,       „  ,  Sears  v.  Van  Dusen,  25  Mich.  351; 

48  See    per    Lord   Hatherly,    Hob-  McAllister   v.   Pitta,    58   Neb.   424; 
son  V.  Bass,  L.  E.  6  Ch.  at  p.  794.  YS?olf  v.  Madden,  82  Iowa  114;  Har- 

49  Ellis  V.  Emmanuel,  1  Ex.  Div.  ria  v.  Brooks,  21  Pick.  195,  32  Am. 
157;    Buffalo   German    Ins.    Co.    v.  Dee.  254. 
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ent,  and  becomes  one  of  positive  wrong  to  the  surety,  discharging 
his  liability.'*  So,  if  the  creditor  purchase  property  on  which 
the  debt  for  which  the  surety  is  bound  is  a  lien  and  removes  it 
from  the  state ; ''  if  the  creditor  has  the  means  of  satisfaction 
in  his  hands  and  suffers  such  means  to  pass  into  the  hands  of 
the  debtor ;  '*  or  if  a  creditor  of  an  estate,  with  surety,  refuses 
to  present  his  claims  to  the  commissioners  for  adjustment  when 
requested  to  do  so  the  surety  will  be  discharged.'*  But  where 
the  surety  applies  to  a  court  of  chancery  before  suit  is  brought 
against  him,  as  he  may-  do,  to  be  relieved  from  his  obligation 
on  a  debt  for  which  a  decedent's  estate  is  primarily  liable,  and 
it  appears  that  such  estate  would  not  have  paid  the  whole  debt 
the  court  will  require  the  surety  to  pay  into  court,  for  the  bene- 
fit of  the  creditor,  the  deficiency,  out  of  which  the  surety  will 
be  allowed  to  deduct  his  costs,  and  the  balance,  if  any,  will  be 
paid  to  the  creditor.'® 

Where  the  creditor  has  obtained  a  lien  upon  property  by 
judicial  process  or  judgment  and  releases  it,  the  surety  for  the 
debt  will  be  discharged  to  the  extent  of  the  value  of  the  property 
so  released.'''  If  the  right  of  the  creditor  to  resort  to  the  prin- 
cipal debtor's  property  is  lost  in  consequence  of  his  exaction  of 

62  White   V.   Life   Ass'n,    63    Ala.  Francis,  124  111.  195,  and  cases  there 

419,  35  Am.  Eep.  45;  Life  Ass'n  v.  cited. 

Neville,  72  Ala.  517,  49  Am.  Eep.  SBMcCollum    v.    Hinkley,    9    Vt. 

71.    See  Clark  v.  Sickler,  64  N.  Y.  143;  Eddy  v.  People,  187  111.  304. 

231,  21  Am.  Eep.  606,  disapproved  57  Moss  v.  Pettengill,  3  Minn.  217 

of  in  Spurgeon  v.  Smitha,  supra.  Parker    v.    Nations,    33    Tex.    210 

If   a  debtor   owing  two   demands  Jenkins   v.   McNeese,   34  Tex.   189 

offers  to  pay  one  of  them  and  the  Mulford   v.   Estudillo,   23    Cal.   94 

creditor    induces    him    to    pay    the  Bank  v.  Fordyce,  9  Pa.  275,  49  Am. 

other,    the   indorsers   upon   the   de-  Dee.  561 ;   Sterne  v.  Bank,  79  Ind. 

mand  the  debtor  designed  to  pay  are  549 ;    Sterne  v.   McKinney,   id.   578. 

not  released.     Second  Nat.  Bank  v.  See  Lusk  v.  Eamsay,  3  Munf.  417. 

Poucher,  56  N.  Y.  348.  The  lien  of  a  landlord  for  rent  due 

53  McMullen  v.   Hinkle,   39   Miss.  is    a    security,    and    if    it    is    lost 

142.  through  his  act  or  neglect  the  surety 

54  Commonwealth   v.    Vandersliee,  is  discharged.     The  question  of  neg- 
8  S.  &  E.  452.  ligence   is   for  the   jury;    the   mere 

55  McCollum    V.    Hinckley,    9    Vt.  nonenforcement  of  the  lien  does  not 

143.  discharge    the    surety.      Mingus    v. 
As  to  the  rule  under  the  Illinois      Daugherty,  87  Iowa  56,  43  Am.  St. 

statute  of  1869,  see  Huddleston  v.      354. 


§  Y37]  suKETYSHip.  2809 

imlawful  interest,  without  the  surety's  knowledge,  the  latter  ,is 
not  liable.^' 

In  Kentucky  and  Pennsylvania  the  surety  on  a  negotiable 
note,  made  payable  at  and  discounted  to  and  owned  by  a  bank 
which  holds  on  general  deposit  for  the  principal  in  the  note 
at  the  maturity  thereof,  a'  sum  more  than  sufficient  to  pay  the 
same,  is  discharged  from  liability  thereon  by  reason  of  the 
failure  of  such  bank  to  apply  to  the  payment  of  the  note  a  suf- 
ficient sum  from  this  unappropriated  deposit,  and  by  permitting 
the  entire  deposit  to  be  checked  out  for  other  purposes  by  the 
principal  who  afterwards  becomes  insolvent. ^^  In  Indiana 
the  right  of  the  bank,  under  a  similar  state  of  facts,  to  apply  the 
deposit  to  the  payment  of  its  demand  is  admitted,  but  it  is  held 
that  the  bank  is  not  bound  to  so  apply  it.®"  "The  cases  where 
the  right  becomes  a  duty  on  the  part  of  the  bank  rest  on  the 
special  equity  of  the  party,  usually  the  indorser,  to  have  the 
payment  enforced  against  the  depositor  as  the  one  primarily 
liable.  And  even  in  these  cases  all  the  circumstances  enumer- 
ated rtiust  exist.  Thus  the  deposit  must  be  sufficient  at  the 
time  of  maturity  of  the  note.  Subsequent  deposits  will  not 
raise  the  duty.^^  And  the  deposit  must  not  have  been  pre- 
viously appropriated  to  any  other  uses.®^  *  *  «  ^j^j  lastly 
the  deposit  must  be  to  the  credit  of  the  party  primarily  lia- 
ble." «* 

In  a  recent  New  York  case  a  mortgagor  had  conveyed  the 
premises,  subject  to  the  mortgage  debt,  to  a  person  who  did 
Qot  covenant  to  pay  such  debt.  It  was  not  the  effect  of  the 
conveyance  to  create  the  technical  relation  of  principal  and 

69  Small  V.  Hicks,  81  Ga.  691.  Pa.  309,  49  Am.  Rep.  126;  First  Nat. 

B9  Pursifull  V.  Pineville  B.  Co.,  97  Bank  v.  Shreiner,  110  Pa.  188. 

Ky.    154,    53    Am.    St.    409,    distin-  62  Id. ;  German  Nat.  Bank  v.  Fore- 

guishing  National  Mahaiwe  Bank  v.  man,  138  Pa.  474.     This  case,  it  is 

Peck,  127  Mass.  298,   34  Am.  Rep.  said  in  that  cited  in  the  next  note, 

368;  Commercial  Nat.  Bank  v.  Hen-  concedes   the   principle   "though   an 

ninger,  105  Pa.  496;   Mechanics'  &  exception    of    doubtful    correctness 

T.'s  Bank  v.  Seitz,  150  Pa.  632,  30  was    made    against   a    mere    notice 

Am.  St.  853.  from  the  depositor  not  to  pay,  un- 

60  Second   Nat.   Bank  y.   Hill,   76  accompanied    by    a    specific    appro- 
Ind.  223,  40  Am.  Rep.  239.  priation  to  a  different  purpose," 

61  People's  Bank  v.  Legrand,  103  63  First  Nat.  Bank  v.  Peltz,  176 

Suth.  Dam.  Vol.  III.— 23. 
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surety  between  the  parties;  but  as  tbe  land  was  the  primary 
fund  for  the  payment  of  the  debt  the  mortgagor,  to  the  ex- 
tent of  the  value  of  the  land,  had  an  equity  therein  similar  to 
that  of  a  surety.  On  the  refusal  of  the  mortgagee  to  fore- 
close the  mortgage  at  the  request  of  the  mortgagor  the  latter 
was  relieved  from  liability  for  any  deficiency  arising  on  the 
sale  to  the  extent  of  any  depreciation  in  the  value  of  the  prop- 
erty resulting  from  the  delay  in  foreclosing;  and,  in  the  ab- 
sence of  such  proof  of  depreciation,  was  entitled  to  be  relieved 
from  liability  for  a  deficiency  to  the  extent  of  the  taxes,  water 
rents  and  interest  upon  the  mortgage  which  were  permitted 
to  accumulate  after  the  request  to  foreclose  was  given.** 

§  738.  Same  subject;  release  limited  to  injury  sustained 
by  surety.  The  surety  is  not,  however,  discharged  by  release 
of  securities  or  liens  unless  he  is  injured ;  *^  or  no  farther  than 
his  means  of  indemnity  are  impaired.*^  Thus,  a  release  of  a 
part  of  the  property  included  in  the  mortgage  securing  a  debt, 
without  more,  will  not  discharge  a  surety;  for,  if  there  should 
still  be  enough  left  for  his  protection  he  is  entitled  to  have  it 
subjected  to  the  payment  of  the  debt;  and,  if  sufiicient  to  pay 
it,  he  is  not,  of  course,  prejudiced  by  the  partial  release  and 
cannot  complain.*''  So  the  surrender  of  a  fictitious  or  forged 
bond  held  as  security  will  not  affect  the  liability  of  a  surety ;  *' 
nor  the  sale  of  pledged  collateral  for  its  market  value,  the  pro- 
ceeds being  applied  as  a  credit.*'  If  securities  are  exchanged 
the  surety  is  released  to  the  extent  of  the  difference  between 

Pa.   513,   518,  53  Am.   St.   686,  36  ett,  56  Iowa  492;   Bedwell  t.  Gep- 

L.R.A.  832.  hart,  67  Iowa  44;  Australian  J.  S. 

64  Gottschalk    v.    Jungmann,    78  Bank  v.  Hetherington,  14  New  South 

App.  Div.  (N.  Y.)  171.    Two  judges  ■^jy^ieg  l.  r.   503    (law);   Noble  v. 

dissented.  Murphy,  91  Mich.  653,  30  Am.  St. 

66  Blydenburgh  v.  Bingham,  38  N.  g^       ^           ^    ^            3^  ^^^ 

Y.  371,  98  Am.  Dec.  49;   American  '       ,     ^          ..,..,            ri 

Bank  V.  Bank,  4  Mete.  (Mass.)  164.  '^''  "^""l;^'''  rt'!'/"T^;^'°" 

66Wannamaker    v.    Powers,     102  ^'^^  ^-  ="°°'- ^  ^^o*"  ^-  ^-    (^1-> 

App.  Diy.   (N.  Y.)   485;  Barhydt  v.  ^0;  Mingus  v.  Daugherty.  87  Iowa 

Ellis,  45  N.  Y.  107;  Vose  v.  Florida  ^^■ 

R.  Co.,  50  id.  375;  Underbill  v.  Pal-  B^Bonney  v.  Bonney,  29  Iowa  448. 

mer,   10  Daly  478;   Lewis  v.  Arm-  38  Loomis.  T.  Fay,  24  Vt.  240. 

strong,  80  Ga.  402;  Rowley  v.  Jew-  69  Denny  v.  Seeley,  supra. 
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the  value  of  those  surrendered  and  those  received  at  the  time 
of  the  exchange.'" 

In  Cummings  v.  Little  "  the  defendants  were  joint  and  sev- 
eral promisors  upon  three  notes  payable  to  one  Smith  or  order. 
Smith  also  held  a  mortgage  from  one  of  the  defendants  of  per- 
sonal property  of  less  value  than  the  amount  of  the  notes.  After- 
wards, without  consulting  the  other  defendants,  who  were,  in 
fact,  sureties  on  the  notes,  though  not  signing  as  such,  he  dis- 
charged the  mortgage.  The  notes  were  transferred  to  the 
plaintiff  by  the  payee  after  maturity.  Davis,  J.,  delivering  the 
opinion,  said :  "It  has  been  treated  as  a  doubtful  question  wheth- 
er the  value  of  the  property  stated  in  the  mortgage  is  not  conclu- 
sive upon  the  parties.  Admitting  that  it  is  conclusive,  it  is  so 
only  in  regard  to  the  value  at  the  date  of  the  mortgage.  Any 
subsequent  loss  or  depreciation  may  properly  be  taken  into  con- 
sideration in  estimating  the  value  of  the  property  at  the  time 
when  the  mortgage  was  discharged.  And  it  is  obvious  that  the 
discharge  of  the  mortgage  could  have  injured  the  sureties  only 
to  the  amount  of  the  value  of  the  property  so  estimated.  And, 
though  the  sureties  are  discharged  to  that  extent,  for  the  excess 
of  the  amount  due  at  the  date  of  the  discharge,  over  and  above 
the  value  of  the  property  when  released,  the  sureties  are  still 
liable.''*  But  it  does  not  follow  that  they  are  liable  in  this 
action.  If  an  action  at  law  can  be  maintained  upon  the  note 
it  cannot  be  against  the  principal  and  sureties  jointly.  For,  in 
such  action,  the  defendants  cannot  be  separated  in  the  judgment. 
They  must  stand  or  fall  together.  But  they  are  not  liable  for 
the  same  amount.  How,  then,  can  judgment  be  entered  up? 
There  is  no  provision  of  law  by  which  the  principal  may  be  held 
for  the  whole  and  the  sureties  for  a  part  only,  and  several  execu- 
tions issued  accordingly.  Nor  has  this  court  general  equity 
powers,  as  in  some  of  the  states,  by  which,  after  judgment 

70  Nelson  v.  First  Nat.  Bank,  69  Meto.  (Mass.)  164;  New   Hampshire 

Fed.  798,  16  C.  C.  A.  425;  Bank  of  Sav.  Bank  v.  Colcord,  15  N.  H.  119, 

Victoria  v.   Smith,  20  Vict.  L.   E.  41  Am.  Dec.  685;  Neff's  App.  9  W. 

450.  &  S.  36;  Everly  v.  Rice,  20  Pa.  297; 

71 45  Me.  183.  Payne  v.  Commercial  Bank,  6  &m. 

72  American    Bank    v.    Baker,    4  &  M.  24. 
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against  all  the  parties,  the  plaintiif  may  be  enjoined  from  en- 
forcing it  against  the  sureties  for  the  whole  amount.  There- 
fore, in  an  action  at  law,  unless  they  may  prove  the  release  of 
the  collateral  security  as  an  entire  defense  to  the  action,  they 
have  no  remedy.'"  In  this  action,  if  liable  at  all,  they  are  liable 
for  the  whole  amount  of  the  note.  Not  being  liable  for  the 
whole,  they  cannot  be  held  in  this  suit  for  any  part.  If  the 
plaintiff  had  released  the  principal  he  would  have  discharged 
the  sureties.  But  a  release  of  collateral  securities  of  less  value 
than  the  amount  of  the  note  discharged  the  sureties  pro  tanto 
only.  As  to  the  plaintiff's  remedy  for  the  balance,  it  is  un- 
necessary for  us  to  express  any  opinion."  '* 

Where  the  creditor  has  taken  a  security  from  his  debtor, 
after  a  surety  had  become  bound  for  the  debt  under  an  arrange- 
ment with  the  debtor,  which  binds  the  creditor  in  good  faith  to 
discharge  the  security  upon  an  agreed  event  other  than  the 
actual  payment  of  the  debt,  the  discharge  of  the  security  pur- 
suant to  such  an  arrangement  will  not  necessarily  discharge  the 
surety.  This  was  held  in  a  case''^  involving  these  facts:  A 
creditor,  after  the  failure  of  the  surety,  who  was  an  accommo- 
dation indorser  of  a  negotiable  note  not  then  due,  applied  to 
the  maker  of  the  note  for  further  security,  who,  thereupon, 
made  a  mortgage  of  real  estate  sufficient  to  secure  the  debt  upon 
the  parol  condition  that  the  creditor  should  release  the  mort- 
gaged premises  upon  the  debtor's  providing  other  satisfactory 
security,  soon  after  which  .the  debtor  became  bankrupt,  and 
some  months  after,  and  before  the  note  became  due,  the  creditor 
accepted  as  security  the  indorsement  of  the  note  by  a  respon- 
sible person  under  the  name  of  the  original  surety,  and  there- 
upon, without  notice  to  the  original  surety,  realeased  the 
mortgaged  premises.  The  fact  that  the  mortgage  had  been  taken 
and  was  held  by  the  creditor  came  to  the  knowledge  of  the  sure- 
ty ;  but  the  parol  agreement  to  discharge  it  was  wholly  unknown 
to  him.    It  was  held  in  a  suit  by  the  creditor  against  the  original 

w  Baker  v.  Briggs,  8  Pick.  122,  19  75  Pearl  St.  Congregational  Soc.  v. 

Am.  Dec.  311. 

74  See  Carroll  v.  Bowie,  7  Gill  34.      Imlay,  23  Conn.  10. 
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surety  on  the  note  so  indorsed  that  the  above  facts  constituted 
no  valid  defense.  ''* 

§  739.  Creditor's  duty  to  acquire  liens;  notice  of  reliance 
must  be  given.  The  direct  discharge  of  a  lien  or  security  for 
the  debt,  whether  it  be  one  created  by  contract  or  obtained  by 
attachment  or  execution  levy,  or  by  judgment  will  relieve  a 
surety  to  the  extent  that  he  suffers  loss  thereby ;  yet,  where  the 
loss  of  a  security  does  not  arise  from  a  positive  or  affirmative 
act  of  the  creditor,  but  results  from  his  neglect  to  take  some 
measures  to  protect  or  continue  it  and  render  it  effectual  and 
productive,  the  surety  has  not  always  the  same  ground  of  com- 
plaint. As  to  securities  in  the  hands  of  the  creditor  when  the 
surety  assumes  his  obligation,  and  the  existence  of  which  for 
what  they  purport  to  be  must  be  presumed  to  be  contemplated 
by  the  surety,  conscience  and  good  faith  may  impose  some  obli- 
gation upon  the  creditor,  assuring  the  surety  against  any  undis- 
closed infirmity  known  to  such  creditor  or  traceable  to  his  act," 
and  against  any  disappointment  by  the  failure  to  do  any  act 
necessary  to  make  such  security  effective.  Thus,  the  failure  of 
the  creditor  to  have  recorded  the  bill  of  sale  of  a  vessel  given 
him  as  security  by  the  principal,  in  consequence  of  which  she 
was  taken  possession  of  by  a  subsequent  purchaser,  was  held  to 
have  discharged  the  surety  to  the  full  extent  of  her  value.'' 
Because  of  the  duty  to  pay  his  principal's  debt  which  the  surety 
has  assumed  and  the  right  vested  in  him  to  pay  it  and  become 
subrogated  to  the  privileges  of  the  creditor  the  latter  is  not 
bound  to  take  active  measures  to  obtain  payment  from  the  prin- 
ts See  Sheehan  v.  Taft,  110  Mass.  of  tax-sale  certificates  and  notes  the 
331.  neglect    of    the    pledgee    to    collect 

77  Hayes  v.  Ward,  4  Johns.  Ch.  money  paid  to  the  county  auditor  in 
123,  8  Am.  Dec.  554;  Eussel  v.  An-  redemption  from  tax  sales  repre- 
nable,  109  Mass.  72,  12  Am.  Rep.  sented  by  said  certificates  or  to  com- 
665.  mence  action  upon  the  notes  until 

w  Capel  V.  Butler,  2  Sim.  &  S.  the  same  had  become  barred  by  the 
457;  Burr  v.  Boyer,  2  Neb.  265;  statute  of  limitations  was  such  neg- 
Toomer  v.  Dickerson,  37  Ga.  428.  ligence  as  rendered  the  pledgee  lia- 
See  Evans  v.  Kister,  92  Fed.  828,  ble  to  the  pledgor  for  the  value  of 
35  C.  C.  A.  28.  the   securities  pledged.     First  Nat. 

Where  collateral  securities  pledged  Bank  v.  O'Connell,  84  Iowa  377,  35 
for  the  payment  of  a  note  consisted      Am.  St.  313. 
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cipal  unless  required  to  do  so  by  the  surety's  contract,  nor  to 
obtain  security;  and  it  has  been  held  that  he  is  not  bound  to 
active  diligence  to  preserve  liens  vs^hich  he  has  acquired  subse- 
quent to  the  surety  becoming  bound ;  that  he  may  omit  to  bring 
suit  or  otherwise  to  prefer  the  claim  against  the  principal  or 
his  estate ;  '*  that  he  may  omit  to  take  out  execution  or  counter- 
mand one  already  issued  before  levy ;,  may  omit  to  revive  a 
judgment  to  continue  it  as  a  lien,  or  to  enroll  it  when  essential 
to  create  a  lien,*"  or  may  discontinue  an  action  whether  prop- 


79  O'Brien  County  v.  Mahon,  126 
Iowa  539;  Flentham  v.  Steward,  45 
Neb.  640;  EekhofiF  v.  Eickenbary,  52 
Neb.  332;  B^Lnk  v.  Estate  of  Mc- 
Allister, 56  Keb.  188;  Osborne  v. 
Gullikson,  64  Minn.  218;  Pinch  v. 
McCullocb,  72  Minn.  71;  Blanding 
V.  Wilsey,  107  Iowa  46;  Nelson  v. 
First  Nat.  Bank,  69  Fed.  798,  16  C. 
C.  A.  425 ;  Purdy  v.  Forstall,  45  La. 
Ann.  814;  Jolinson  v.  Planters' 
Bank,  4  Sm.  &  M.  165,  43  Am.  Deo. 
480;  Cohen  v.  Commisaioners,  7  Sm. 
&  M.  437;  Cain  v.  Bates,  35  Mo. 
427;  Hathaway  v.  Davis,  33  Cal. 
161;  People  v.  White,  11  111.  341; 
Hooks  V.  Bank,  8  Ala.  580;  Minter 
V.  Branch  Bank,  23  Ala.  762,  58  Am. 
Dec.  315;  Fetrow  v.  Wiseman,  40 
Ind.  148;  Sibley  v.  McAllister,  8  N 
H.  389;  McBroom  v.  Governor,  6 
Port.  32;  Pearson  v.  Gayle,  11  Ala. 
278;  Kay  v.  Brenner,  12  Kan.  105; 
Villars  v.  Palmer,  67  111.  204; 
Mitchell  V.  Williamson,  6  Md.  210; 
Vredenberg  v.  Snyder,  6  Iowa 
39 ;  Moore  v.  Gray,  26  Ohio  St.  525 ; 
Ashby  V.  Johnston,  23  Ark.  163,  79 
Am.  Dec.  102;  Dye  v.  Dye,  21  Ohio 
St.  86,  8  Am.  Rep.  40;  Eichards  v. 
Commonwealth,  40  Pa.  146;  Hagood 
V.  Blythe,  37  Fed.  249;  Grisard  v. 
Hinson,  50  Ark.  229;  Benedict 
V.  Olson,  37  Minn.  431;  Edwards  v. 
Dargan,  30  S.  C.  177;  Alexander 
V.  Byrd,  75  Va.  690;  Cochran  y.  Orr, 


94  Ind.  433;  Martin  v.  Orr,  96  id. 
491 ;  Clark  v.  Sickler,  64  N.  Y.  231. 
21  Am.  Eep.  606  (no  distinction 
made  between  indulgence  with  the 
express  consent  or  even  request  of 
the  creditor  and  silent  delay  if 
there  is  no  change  in  the  contract)  ; 
Wasson  v.  Hodshire,  108  Ind.  26; 
Star  W.  Co.  v.  Swezy,  63  Iowa  520; 
Otis  V.  Von  Storch,  15  E.  I.  41; 
French  v.  Bates,  149  Mass.  73,  81,  4 
L.E.A.  149;  Smith  v.  Freyler,  4 
Mont.  489,  47  Am.  Eep.  358 ;  Harris 
v.  Newell,.  42  Wis.  687 ;  Hawkins  v. 
Mims,  36  Ark.  145,  38  Am.  Eep.  30. 
But  see  McCollum  v.  Hinkley,  9  Vt. 
143;  Dorsey  v.  Wayman,  6  Gill.  59. 
80  Crosby  v.  Woodbury,  ,37  Colo. 
1;  United  States  v.  Simpson,  3  P.  & 
W.  .437,  24  Am.  Deo.  331;  Mandorflf 
V.  Singer,  5  Watts  172;  Farmers' 
Bank  v.  Eeynolds,  13  Ohio  84 ;  Pick- 
.  ens  V.  Finney,  12  Sm.  &  M.  468;  Mc- 
Gee  V.  Metcalf,  id.  535,  51  Am.  Dec. 
122;  Bellows  v.  Lovell,  4  Pick.  153, 
6  id.  307 ;  Chipman  v.  Todd,  60  Me. 
282;  Schroeppell  v.  Shaw,  3  N.  Y. 
446;  Terrel  v.  Townsend,  6  Tex. 
149;  Knight  v.  Charter,  22  W.  Va. 
422;  Kindt's  App.,  102  Pa.  441; 
Winton  v.  Little,  94  id.  64;  First 
Nat.  Bank  v.  Homesley,  99  N.  C. 
531;  Forbes  v.  Smith,  5  Ired.  Eq. 
369,  49  Am.  Dec.  432;  Brown  v. 
Chambers,  63  Tex.  131;  Crawford 
V.  Gaulden,  33  Ga.  173;  Lumsden  v. 
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erty  has  been  attached  or  not.*^  If  the  surety  has  the  same 
opportunity  to  administer  upon  the  estate  of  his  principal  that 
the  creditor  has  equity  will  not  hold  the  latter  responsible  for 
mere  neglect.'^  The  rule  as  stated  by  the  Connecticut  court  is 
sustained  by  the  cases  cited  to  this  section:  In  order  to  dis- 
charge a  surety  there  must  be  a  release  of  "some  mortgage, 
pledge  or  lien,  some  right  or  interest  in  property  which  the 
,  creditor  can  hold  in  trust  for  the  surety  and  to  which  the  sure- 
ty, if  he  pays  the  debt,  can  be  subrogated,  and  the  right  to  apply 
or  hold  must  exist  and  be  absolute."  *'  This  rule  will  not  apply 
where  the  failure  to  sue  or  the  forbearance  in  other  matters 
results  from  a  contract  between  debtor  and  creditor,'*  although 
there  is  no  injury  sustained  by  the  surety ; '®  nor  where  the 
neglect  is  so  gross  as  to  amount  to  fraud. '^ 

As  the  creditor  is  a  trustee  in  respect  to  any  security  he  may 
obtain  for  the  debt  for  which  a  surety  is  bound  he  would  seem 
to  owe,  as  a  duty  to  the  surety,  ordinary  diligence  at  least  to 
preserve  it.  And  when  it  is  lost  in  consequence  of  a  want  of 
that  diligence  the  surety  is  relieved  to  the  same  extent  as  when 
the  creditor  by  a  positive  act  relinquishes  or  otherwise  renders 
it  unavailing.  The  latter  is  not  bo\md  to  exert  himself  to  ob- 
tain a  lien ;  but  if  he  chooses  to  do  so  he  is  bound  to  ordinary 
care  and  diligence  in  preserving  it  for  the  interest  of  all  parties 

Leonard,  55  Ga.  374;  Fuller  v.  Tom-  Hampshire  to  a  case  governed  by  its 

linson,  58  Iowa  111 ;  Adams  &  F.  H.  law. 

Co.  V.  Tomlinson,  58  Iowa  129.    See  82  Grindol  v.   Ruby,   14  111.  App. 

Coombs  V.  Parker,  17  Ohio  289,  49  439. 

Am.  Dec.  459 ;  Wornell  v.  Williams,  83  Glazier  v.  Douglass,   32   Conn. 

19    Tex.    180;     Herrick    v.    Orange  393;   Tyler  v.  Waddingham,  58  id. 

County  Bank,  27   Vt.   584;   2  Am.  375,  398,  8  L:E.A.  657. 

Lead.  Cas.,  notes  to  Pain  v.  Packard  84  Forbes  v.  Sheppard,   98   N.   C. 

and  King  V.  Baldwin,  364-418;  note  111;    Stuart   v.   Lancaster,   84   Va. 

to  Eees  v.  Berrington,  2  Lead.  Caa.  772;  Day  v.  Martin,  78  Va.  1;  New- 

in  Eq.  1867.  ark  v.  Stout,  52  N.  J.  L.  35,  47;  Cal- 

81  Bank  v.   Rogers,   16   N.   H.   9 ;  loway  v.  Price,  32  Gratt.  1 ;  Farns- 

Barney  v.  Clark,  46  id.  513;  Somers-  worth  v.  Coots,  46  Mich.  117. 

worth  Sav.  Bank  v.  Worcester,  76  86  Forbes  v.  Sheppard,  supra. 

Me.  327,  applying  the  rule  in  New  86  Newark  v.   Stout,   siipra.     See 
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concerned.*"  In  Taft  v,  Gifford,''  D.,  as  principal,  and  G.,  as 
surety,  gave  a  joint  note  to  T.,  in  March,  1841,  payable  in  April, 
1842.  In  April,  1843,  T.  demised  a  farm  to  D.  for  one  year  by 
a  written  lease  which  contained  a  provision  that  the  produce 
and  profits  of  the  farm  should  be  holden  for  the  payment  (among 
other  debts  of  D.)  of  the  aforesaid  note.  T.  took  no  measures 
to  obtain  the  produce  of  the  farm,  but  permitted  D.  to  dispose 
of  it  without  objection;  G.  had  no  knowledge  of  these  provi- 
sions in  the  lease  until  after  D.  had  disposed  of  such  produce. 
Held,  in  a  suit  by  T.  on  the  note,  that  his  omission  to  obtain 
the  produce  of  the  farm  and  apply  it  to  the  payment  or  part 
payment  of  the  note  did  not  discharge  G.  from  his  liability  to 
pay  it  in  full.  The  principal  was  defaulted  and  the  surety 
defended.  His  defense  was  put  on  the  ground  that  "the  plaintiff 
voluntarily  relinquished  a  security  which  was  given  him  by 
the  principal  and  from  which  the  whole  or  a  part  of  the  amount 
of  this  note  might  have  been  realized ;  that,  by  a  rule  of  equity, 
adopted  as  a  rule  of  law,  the  defendant  is  discharged  in  full  or 


Struss  V.  Masonic  Sav.  Bank,  89  Ky. 
61. 

ST  City  Bank  V.  Young,  43  N.  Y. 
457;  Sherraden  v.  Parker,  24  Iowa 
28;  Wulff  V.  Jay,  L.  R.  7  Q.  B.  756; 
Lochrane  v.  Solomon,  38  6a.  286; 
Merchants'  Bank  v.  Cordevoille,  4 
Rob.  (La.)  506;  Saulet  v.  Trepag- 
nier  2  La.  Ann.  427;  Ramsey  v. 
Westmoreland  Bank,  2  P.  &  W.  203 ; 
Watts  V.  Shuttleworth,  5  H.  &  N. 
235;  Gillespie  v.  Darwin,  6  Heisk. 
21;  Hayes  v.  Little,  52  Ga.  555; 
Clopton  V.  Spratt,  52  Miss.  251; 
Slatterly  v.  Police  Jury,  2  La.  Ann. 
444 ;  Watson  v.  Alcock,  1  Sm.  &  Giff. 
319,  affirmed,  4  De  Gex,  Mac.  &  G. 
242;  Ex  parte  Mure,  2  Cox  63; 
Miller  v.  Berkey,  27  Pa.  317; 
Toomer  v.  Dickerson,  37  Ga.  428; 
Burr  V.  Boyer,  2  Neb.  265 ;  Teaflf  v. 
Ross,  1  Ohio  St.  469;  Mayhew  v. 
Crickett,  2  Swanst.  185.  See  Black 
River  Bank  v.  Page,  44  N.  Y.  453. 

There  is  a  conflict  of  authority  on 


this  proposition.  In  Nebraska  and 
Georgia  it  is  held  that  the  creditor's 
neglect  to  file  a  chattel  mortgage  ex- 
onerates the  surety  jiro  tanto.  Too- 
mer V.  Dickerson,  Burr  v.  Boyer, 
supra.  The  same  rule  is  applied  to 
such  neglect  of  a  real  estate  mort- 
gage in  Ohio  (Teaflf  v.  Ross,  supra)  ; 
but  it  is  otherwise  in  Indiana  and 
South  Carolina.  Philbrooks  v.  Mc- 
Ewen,  29  Ind.  347 ;  Lang  v.  Brevard, 
3  Strobh.  Eq.  59;  Hampton  v.  Levy, 
1  McCord  Eq.  107. 

If  an  assignee  of  the  creditor 
takes  securities  held  by  him  with 
knowledge  of  an  express  agreement 
between  the  former  and  the  surety 
that  they  shall  be  collected,  the  fail- 
ure to  use  reasonable  diligence  to 
that  end  releases  the  latter  though 
he  has  not  taken  any  steps  to  hasten 
the  performance  of  the  creditor's 
duty.  Grim  v.  Fleming,  101  Ind. 
154 ;  Smith  v.  McKean,  99  id.  101. 

88  13  Mete.    (Mass.)    187. 
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pro  tanio.  Shaw,  C.  J.,  said :  "The  court  are  of  the  opinion 
that  the  facts  do  not  bring  the  case  within  the  principle  stated, 
even  supposing — of  which  we  give  no  opinion — that  this  would 
be  a  good  defense  in  a  joint  action  upon  a  joint  note  against 
principal  and  surety.  The  plaintiff  received  nothing  under 
this  provision.  It  was  a  mere  executory  agreement  authorizing 
the  plaintiff  to  take  possession  of  the  produce  when  it  should 
come  into  existence;  and  if  he  had  exercised  that  power  and 
taken  such  possession  before  the  right  of  any  creditor  or  pur- 
chaser had  intervened  it  might  have  given  him  a  lien.'^  But 
until  possession  taken  he  had  no  lien  and  could  not  hold  the 
produce  against  a  bona  fide  purchaser  or  attaching  creditor.®" 
And  we  think  he  was  not  bound  to  any  active  diligence  in  avail- 
ing himself  of  the  power  to  obtain  a  lien  any  more  than  the 
holder  of  a  note,  with  a  surety,  is  bound  to  active  diligence  in 
securing  his  note  by  attachment  of  the  property  of  the  principal 
when  he  has  an  opportunity  to  do  so.®^  It  was  a  collateral 
security,  not  given  at  the  time  the  note  was  made,  but  after- 
wards, and  not  taken  with  the  knowledge  or  for  the  use  and 
benefit  of  the  surety.  It  was  a  means  of  obtaining  a  pledge  at 
the  option  of  the  plaintiff,  of  which  he  might  have  availed  him- 
self or  not,  but  it  did  not  constitute  an  actual  security.  The 
plaintiff's  forbearing  to  act  upon  this  executory  agreement  and 
taking  no  measures  to  enforce  it  was  not  such  a  voluntary  relin- 
quishment of  any  pledge  or  security  as  to  bring  the  case  within 
the  principle  relied  on  by  the  defendant."  ®^ 

Where  a  receiver  was  directed  in  making  a  sale  to  retain  a 
lien,  as  well  as  to  take  personal  security,  and  the  surety  knew 
that  such  order  had  been  made  and  expected  it  would  be  com- 
plied with,  and  signed  as  surety,  relying  upon  compliance,  but 
did  not  notify  the  promisee  of  such  reliance,  the  contract  was 
not  affected  by  the  neglect  of  the  receiver  to  retain  a  lien. 
"There  are  many  authorities  sustaining  the  proposition  that  a 
surety  who  signs  an  unconditional  promise  is  not  discharged 

89  Bartlett   v.    Williams,    1   Pick.  91 1  Story's  Bq.,  §  325. 
288. 

90  Jones  V.  Eichardson,  10  Mete.  92  Grisard  v.  Hinson,  50  Ark.  229 
(Mass.)   481. 
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^from  liability  thereon  by  reason  of  any  expectation,  reliance 
or  condition,  unless  notice  thereof  be  given  to  the  promisee, 
'tor,  in  other  words,  that  the  contract  stands  as  expressed  in  the 
^writing  in  the  absence  of  conditions  which  are  known  to  the 
'Recipient  of  the  promise."  ^*  < 

4    §  740.  Value  of  released  securities.    Where  the  crefditor  has 
'released  a  security  to  the.  benefit  of  which  the  surety  would  be 
'Entitled  on  the  performance  of  his  contract  whether  the  lat- 
ter is  injured  or  on  which  party  is  the  burden  of  proof  in 
^fespect  to  the  amount  of  damages  depends  largely  on  the 
'facts  of  the  particular  case.     Where  a  judgment  against  the 
principal  was  discharged  and  there  was  no  proof  as  to  its  value 
"it  was  presumed  to  be  of  its  face  value.^*     This  conclusion 
'would  seem  to  be  correct  on  the  general  presumption  of  solvency, 
'fad  without  invoking  the  principle  stated,  which  is  undoubtedly 
'(§6!rrect,  "that  when  the  amount  is  made  incapable  of  estimation 
'W^  the  act  of  the  wrong-doer  he  must  be  made  responsible  for 
"ilBe  value  it  may,  by  reasonable  possibility,  turn  out  to  be  of." 
a! 'creditor  who  held  sundry  demands  as  a  collateral  security 
fbi  a  debt  for  which  a  surety  was  also  bound  compromised  with 
the  debtors  in  such  demands  and  sued  the  surety  for  such  de- 
ficiency.    The  plaintiff  insisted  that  these  compromises  were, 
vryma  facie,  beneficial,  rather  than  prejudicial,  to  the  defend- 
ants, and  if  not  so,  it  was  incumbent  on  them  to  prove  it,  it 
being  reported  by  the  master  that  they  were  made  in  good  faith. 
The  court  said,  however,  that  it  was  not  sufficient  for  the  plain- 
iijf  to  prove  that  they  acted  in  good  faith.     They  might  thus 
on  the  opinion  that  they  were  authorized  to  make  the  com- 


93  Joyce  V.  Auten,  179  U.  S.  591,  9*  Fielding     v.     Waterhouse,     40 

^t',  45  L.  ed.  332,  334,  citing  Good-  N.  Y.  Sup.  Ct.  424.  See  §  1132  for 

maso'v.  Simonds,  20  How.  343,  366,  the  rule  as  to  conversion  of  securi- 

15jjU.|  ed.  934,  942;  Dair  v.  United  ties. 

States,  16  Wall.  1,  21  L.  ed.  491;  ^j^^j.^   ^  creditor   relinquishes   a 

Bf^«km  V.  Rockwood,  47  N.  H.  81 ;  ,.               .  •      j  ui    .                 *      ii. 

„  ,              „      ,          „,  .     „. lien   on   his   debtors   property   the 

Selser   v.   Brock,   3   Ohio   St.   320;  .           ,  .       .             .           .     , 

_                •     Tj     I           />          oi    Vtj.  onus  IS  on  him,  in  a  suit  against 

Passumpsic   Bank  v.   Goss,   31   Vt  ^ 

315;  State  v.  Potter,  63  Mo.  212,  21  t^^  surety,  to  show  that  the  latter 

Afflfc  Bep.  440;  Worrell  v.  Williams,  was  not  injured  thereby.     Allen  v. 

19  Tex.  180.  O'Donald,  23  Fed    573. 
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promise  without  consulting  the  sureties;  or  they  might  think 
the  compromises  would  be  beneficial  to  them.  But  if  they  have 
in  fact  been  prejudicial  and  not  beneficial,  the  plaintiffs  are 
clearly  responsible  and  must  account  for  the  securities  at  their 
nominal  or  real  value.  And  they  are  bound  to  prove  all  the 
facts  and  circumstances  in  reference  to  which  the  compromises 
were  made.  If  these  should  be  proved  and  it  should  thereupon 
appear  that  the  defendants  have  not  been  and  cannot  be  preju- 
diced by  the  compromises,  then  another  question  would  be 
raised,  namely,  whether  the  plaintiffs  would  be  boimd  to  account 
for  the  securities  at  their  nominal  or  real  value.®^  There  is 
doubtless  a  presumption  that  the  surety  is  injured  by  the  re- 
lease of  any  security,  but  this  presumption  would  not  of  itself 
entitle  him  to  any  substantial  deduction  from  the  debt;  but 
securities  usually  import  a  certain  value  or  amount  secured, 
and  the  value  or  amount  thus  indicated  may  usually  be  taken 
as  a  measure  of  the  actual  value  in  the  absence  of  countervailing 
evidence.®^ 

§  741.  Surety's  right  to  put  creditor  in  motion.  The  doc- 
trine that  a  surety  may  call  upon  his  creditor  to  collect  the  debt 
by  legal  proceedings  against  the  principal  debtor,  although  such 
duty  is  not  expressly  assumed  by  the  contract,  and  that  the  sure- 
ty is  discharged  to  the  extent  that  he  is  damaged  by  the  creditor's 
delay  was  established  at  law  in  New  York  in  Pain  v.  Packard,®' 
and  approved  by  the  court  of  errors  in  King  v.  Baldwin," 
overruling  the  court  of  chancery.^®  The  principle  has  not  been 
formally  denied,  but  the  courts  have  not  been  disposed  to  apply 
it  except  in  cases  where  the  surety  became  such  at  the  inception 
of  the  contract,  or  the  relation  had  its  origin  in  dealings  between 
the  parties  originally  bound  by  the  contract  subsequent  to  its 
inception,  of  which  the  creditor  had  notice.^  It  does  not  apply 
where  there  is  a  guaranty  of  payment  made  by  a  vendor  on  the 

95  American    Bank    v.    Baker,    4  98 17  Johns.  384. 
Mete.    (Mass.)    164.  99  2  Johns.  Ch.  558. 

96  See  Cummings  v.  Little,  45  Me.  i  See  Trimble  v.  Thorne,  16  Johns. 
183;  Vose  v.  Florida  E.  Co.,  50  151;  Colgrove  v.  Tallman,  67  N.  Y. 
N.  Y.  369.  95,    23    Am.    Rep.   90;    Eemsen    v. 

VJ 13  Johns.  174,  7  Am.  Dec.  369.      Beckman,  25  N.  Y.  552. 
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sale  to  the  plaintiff  of  a  bond  and  mortgage,  the  former  receiving 
the  full  amount  of  the  security  as  the  consideration  of  the  trans- 
fer, so  as  to  release  the  defendant  from  liability  on  his  guaranty 
by  reason  of  the  neglect  of  an  assignee  of  the  bond  and  mort- 
gage to  proceed- after  notice  to  collect  it,  the  property  meanwhile 
having  depreciated  in  value  and  the  obligor  having  become  in- 
solvent.* The  Alabama,  Tennessee  and  Pennsylvania  courts 
have  applied  or  recognized  the  same  rule ;  *  but  it  has  been  said 
by  the  Tennessee  court  that  it  goes  to  the  verge  of  the  law.*  A 
surety  cannot  claim  any  benefit  from  his  notice  and  the  credi- 
tor's neglect  to  act  upon  it  unless  he  establishes  the  solvency  of 
his  principal  at  the  time  notice  was  given  and  his  subsequent 
insolvency.  The  principal  is  not  solvent  unless  he  is  able  to 
pay  all  his  debts  according  to  the  ordinary  usage  of  trade.' 
The  surety's  notice  must  expressly  state  that  he  will  consider 
himself  discharged  if  the  creditor  does  not  proceed.^  The  exist- 
ence of  the  right  in  the  surety  to  put  the  creditor  in  motion  and 
to  claim  any  benefit  from  his  failure  to  act  pursuant  to  tlie  no- 
tice is  denied  by  the  great  weight  of  authority.'' 

In  several  states  statutes  have  been  enacted  which  empower 
the  surety  to  call  upon  the  creditor  to  pursue  the  debtor  by 
legal  proceedings  and  release  the  surety  from  liability  if  he  is 

2  Newcomb  v.  Hale,  90  N.  Y.  326,  Hubbard    v.    Davis,    1    Aikon    296 ; 

42  Am.  Eep.  173.  Hickock  v.   Farmers'  Bank,  35  Vt. 

S  Hancock  v.  Bryant,  2  Yerg.  476;  476;  Page  v.  Webster,  15  Me.  209; 

Thompson   v.    Watson,   10   id.   362;  Mahurin  v.  Pearson,  8  N.  H.  539; 

Cope  V.  Smith,   8   S.  &  R.  110,   11  Bull  v.  Allen,  19  Conn.  101;  Saseer 

Am.  Dec.  582;    West  Huntsville  C.  v.  Young,  6  G.  &  J.  243;   Pintard 

M.   Co.   V.   Alter,  164  Ala.  303    (if  v.  Davis,  21  N.  J.  L.  632,  47   Am. 

the    creditor's    rights    will    not    be  jjec.    172;    Broughton  v.   Duvall,    3 

prejudiced).  C^^U    g^.    jy^^^^^   ^    ^^^^^^    ^    ^^^_ 

4  Burrows    v.    Bank,    6    Humph.      t  jci^  tt         jo 

'  ^  Lean,     451;     Carr     v.     Howard,     8 


440. 


Blaekf.    191;    Turner    v.    Hale, 


BHerrick   v.    Borst,   4   Hill   650;  ^^         „„      ^       ,  „  „.„ 

Marsh  V.  Dunckel,  25  Hun  167.  ^^°-    ^^'    ^"^^^^   ^-   ^''^^'^'   ^^   '^ 

6  Jackson   V.   Huey,   10   Lea   184.  4*4;  Findley  v.  Hill,  8  Ore.  247,  34 

43    Am.    Rep.    381.      See    Hunt    v.  ^"i-  ^^?-  748;  White  v.  Savage,  48 

Purdy,  82  N.  Y.  486,  37  Am.  Rep.  Ore.  604;  Rockwell  v.  Portland  Sav. 

587;    Coykendall    v.    Constable,    48  Bank,  39  Ore.  241;   Bank  v.  Estate 

Hun,  360.  of  McAllister,  56  Neb.  188;  Osborhe 

'Harris  v.  Newell,  42  Wis.  687;  v.  Smith,  18  Fed.  126. 
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injured  by  the  creditor's  neglect  to  do  so.  The  recent  cases 
construing  these  statutes  are  collected  in  the  note  below;  for 
obvious  reasons  they  cannot  be  considered  here.' 

§  742.  Effect  of  releasing  one  or  more  of  several  parties. 
The  creditor  will  discharge  sureties  or  reduce  his  recovery 
against  them  by  releasing  any  party  to  whom  they  might  have 
recourse  for  reimbursement  or  contribution  after  payment  of 
the  debt.  Where  the  obligation  is  joint  a  release  of  one^ 
whether  principal  or  surety,  will,  at  law,  discharge  all;  but 
the  rule  is  otherwise  in  equity.®  The  discharge  of  the  princi- 
pal will  always  discharge  the  sureties,^"  for  he  is  bound  to  re- 


8  Alexander  v.  Byrd,  85  Va.  690; 
Coles  V.  Ballard,  78  Va.  139;  Hay- 
ward  V.  Fullerton,  75  Iowa  371; 
Moore  v.  Peterson,  64  Iowa  423; 
German  Am.  Bank  v.  Denmire,  58 
Iowa  137;  Medley  v.  Tandy,  85  Ky. 
566;  Clark  v.  Barrett,  19  Mo.  App. 
39;  Boatmen's  Sav.  Bank  v.  John- 
son, 24  id.  316;  Sisk  v.  Rosenberger, 
82  Mo.  46;  Hickam  v.  HoUings- 
worth,  17  id.  475;  Koenig  v.  Bram- 
lett,  20  Mo.  App.  636;  Clark  v. 
Osborn,  41  Ohio  St.  28;  Baker  v. 
Kellogg,  29  id.  663;  Meriden  S.  P. 
Co.  V.  Flory,  44  id.  430;  Cochran  v. 
Orr,  94  Ind.  433;  Martin  v.  Orr, 
96  id.  492;  Darty  v.  Robinson,  86 
id.  382 ;  Shenandoah  Nat.  Bank  v. 
Ayres,  87  Iowa  526;  Blanding 
V.  Wilsey,  107  Iowa  46,  48 ;  Weir  v. 
Dicker,  11  Ky.  L.  Rep.  523  (Ky. 
Super.  Ct.)  ;  Frye  v.  Eisenbiess,  56 
Ind.  App.  123. 

9  Rice  V.  Morton,  19  Mo.  263; 
State  V.  Matson,  44  Mo.  305 ;  Towns 
V.  Riddle,  2  Ala.  694;  WooUey  v.  ' 
Louisville  B.  Co.,  81  Ky.  527,  539; 
Potter  V.  Gronbeck,  117  111.  404; 
LaiToon  v.  Kerner,  138  N.  C.  281 
(discharge  in  bankruptcy). 

10  May  V.  Waniger,  —  Tex.  Civ. 
App.  — ,  164  S.  W.  1106  (release 
by  substitution  of  principals). 

The    discharge    of    the    principal 


from  liability  for  the  Indebtedness 
secured  by  a  bail  bond  releases  the 
sureties  without  the  entry  of  a  for- 
mal easoneretur.  Keyes  v.  Bennett, 
218  111.  625. 

A  discharge  under  the  Bankrupt 
Act  of  1867  did  not  aflfect  the  sure- 
ties (Cilley  v.  Colby,  61  N.  H.  63; 
Bank  v.  Simpson,  90  N.  C.  467); 
though  such  discharge  could  not 
have  been  obtained  but  for  the  cred- 
itor's act.  Ex  parte  Jacobs,  L.  R. 
10  Ch.  211;  Sigourney  v.  Williams, 
1  Gray  623;  Guild  v.  Butler,  122 
Mass.  498,  23  Am.  Rep.  378.  Contra, 
Calloway  v.  Snapp,  78  Ky.  561. 

If  the  surety  is  fully  indemnified 
against  loss  the  release  of  his  prin- 
cipal, without  his  consent  and  with- 
out payment,  does  not  affect  him. 
Jones  V.  Ward,  71  Wis.  152;  Fay 
V.  Tower,  58  Wis.  286.  Nor  will 
any  act  or  omission  of  the  creditor. 
Crim   V.   Fleming,    101   Ind.    154. 

A  discharge  of  one  of  two  prin- 
cipals on  a  redelivery  undertaking 
in  claim  and  delivery  or  replevin 
suit  will  not  relieve  the  sureties 
from  liability.  Larson  v.  Hanson, 
26  N.  D.  406,  51  L.R.A.(N.S.)  655 
(claim  and  delivery)  ;  Trindle  v. 
Register  Printing  &  Publishing  Co., 
58  Colo.  81. 

A  surety  is  entirely  released  from 
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imburse  them;  and  if  the  creditor  releases  him  or  he  makes  a 
successful  defense  to  the  action  on  the  merits  he  is  no  longer 
under  that  obligation.^^  Where  a  suit  was  brought  against  a 
sheriff  and  the  two  sureties  on  his  official  bond  on  the  first  trial 
judgment  was  recovered  against  all ;  the  sheriff  appealed,  but 
the  sureties  did  not,  and  on  the  final  trial  he  was  acquitted,  and 
it  was  held  that  the  first  judgment  could  not  be  enforced  against 
the  sureties.*^  If,  however,  when  the  principal  is  released  the 
right  of  action  against  the  others  is  reserved  their  rights  are  not 
charged.^*    So  if,  in  the  discharge  of  one  of  several  sureties,  the 


liability  on  a  replevin  bond  given  by 
a  partnership  where  the  suit  is  dis- 
missed as  to  a  surviving  partner 
and  the  case  tried  on  the  theory 
that  the  liability  was  that  of  the 
partnership  and  not  of  the  individ- 
uals. Langston  t.  Watts,  142  Ga. 
439. 

"Beale  v.  Cochran,  18  Ga.  38; 
McClosky  T.  Wingfield,  29  La.  Ann. 
141. 

In  Bank  v.  Robinson,  13  Ark.  214, 
it  was  held  that  if  separate  suits  be 
brought  for  the  same  cause  of 
action  against  co-obligors,  where 
one  is  principal  and  the  other  is 
surety,  and  the  principal  is  dis- 
charged on  the  trial  on  a  plea  to 
the  merits  which  would  inure  to 
the  benefit  of  both  if  sued  jointly, 
as  a  plea  of  payment  or  accord  and 
satisfaction,  such  judgment  in  favor 
of  the  principal  is  not  an  estoppel 
against  the  plaintiff  if  pleaded  by 
the  surety  in  bar  of  the  action 
against  him.  There  is  no  privity 
between  principal  and  surety,  and 
the  parties  are  not  the  same  in  the 
two  suits;  the  questions  in  one  are 
not  precluded  by  the  decision  in 
the  other.  While  it  is  true  that 
satisfaction  from  either  will  con- 
clude the  creditor  and  prevent  his 
obtaining  it  again,  yet  he  is  not 
concluded   by   the   decision   in   one 


case  80  that  he  may  not,  in  the 
other,  insist  that  he  has  not  re- 
ceived satisfaction.  See  McKellar 
V.  Bowell,  4  Hawks'  34;  Douglass 
v.  Howland,  24  Wend.  58 ;  Jackson  v. 
Griswold,  4  Hill  528;  Hudson  v. 
Robinson,  4  M.  &  S.  475. 

If  a  judgment  is  rendered  against 
the  maker  of  a  non-negotiable  note 
in  proceedings  supplementary  to  ex- 
ecution before  notice  is  given  of  the 
assignment  of  the  note,  which  judg- 
ment requires  him  to  pay  a  certain 
portion  of  it  to  the  judgment  cred- 
itor's payee,  such  judgment  is  a  de- 
fense pro  tanto  to  the  principal  and 
his  sureties  in  a  subsequent  action 
on  the  note  by  the  payee  or  his  as- 
signee. Bostwick  V.  Bryant,  113 
Ind.  448. 

12  Trotter  v.  Strong,  63  111.  272; 
State  V.  Matson,  44  Mo.  305 ;  Brown 
V.  Ayer,  24  Ga.  288;  Rogers  v. 
School  Trustees,  46  111.  428;  Tyner 
V.  Hamilton,  51  Ind.  259;  Stock- 
ton V.  Stockton,  40  Ind.  225;  Vose 
V.  Florida  R.  Co.,  50  N".  Y.  369; 
McMillon  V.  McMillon,  7  Lea,  78; 
Coots  V.  Farnsworth,  61  Mich.  497. 

18  Boatmen's  Sav.  Bank  v.  John- 
son, 24  Mo.  App.  316;  Tobey  v. 
Ellis,  114  Mass.  120;  Mueller  v. 
Dobschuetz,  89  111.  176;  Stirewell 
V.  Martin,  84  N.  C.  4;  Morse  v. 
Huntington,     40     Vt.     488;     Hood 
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right  of  action  against  the  others  is  reserved  their  rights  are  not 
affected  by  such  discharge,  for  the  discharged  surety  will  still 
be  liable  for  contribution."  But  without  such  reservation  the 
discharge  of  one  would  be  an  injury  to  the  others  to  the  extent 
of  such  right  to  contribution.  The  release  of  one  surety  can- 
not be  permitted  to  increase  the  obligation  of  the  others ;  there- 
fore, so  much  of  the  debt  as  the  released  party  would  otherwise 
have  been  bound  to  pay  by  way  of  contribution  is  discharged 
by  his  release.**  An  exception  to  the  rule  is  m^de  where  the 
principal  is  incapable  of  contracting;  in  such  a  case,  if  there 
was  no  fraud  or  deceit  in  inducing  the  principal  to  contract, 
his  discharge  will  not  affect  the  surety.*^  A  surety  who  assents 
to  a  change  in  the  contract  will  be  bound  by  the  alteration ;  but 
a  non-assenting  co-surety  will  be  discharged.*'' 

In  some  states  statutes  have  abrogated  the  rule  that  the 


V.  Hayward,  48  Hun  330;  Smith  v. 
Winter,  4  M.  &  W.  454;  Boultbee 
V.  Stubbs,  18  Ves.  20;  Kearsley  v. 
Cole,  16  M.  &  W.  128;  Owen  v. 
Homan,  15  Jur.  339,  3  Eng.  L.  & 
Eq.  125;  Ex.  parte  Gifford,  6  Ves. 
805 ;  Note  to  Dunn  T.  Slee,  1  Holt's 
N.  P.  399;  Kirby  v.  Turner,  6 
Johns.  Ch.  242,  Hopk.  Ch.  309; 
Union  Bank  v.  Beech,  3  H.  &  C. 
672;  Bateson  v.  Gosling,  L.  R.  7 
C.  P.  9;  Hall  V.  Thompson,  9  Up. 
Can.  C.  P.  257;  Green  v.  Wynn, 
L.  R.  4  Ch.  App.  204,  L.  R.  7  Eq. 
Cas.  28;  Hubbell  v.  Carpenter,  5 
N.  Y.  171.  See  Austin  v.  Dorwin, 
21  Vt.  38. 

This  rule  governs  where  there  is 
an  agreement  by  the  creditor  not  to 
sue  the  principal  debtor  within  a 
stated  time  and  the  right  is  reserved 
to  sue  the  other  parties  who  are 
bound.  Kenworthy  v.  Sawyer,  125 
Mass.  28;  Hagey  v.  Hill,  75  Pa.  108, 
15  Am.  Rep.  583.  And  where  there 
is  an  absolute  obligation  not  to  sue 
one  of  several  sureties.     Bowne  t. 


Mount  Holly  Nat.  Bank,  45  N.  J.  L. 
360. 

14  Clapp  v.  Rice,  15  Gray,  557,  77 
Am.  Dec.  387;  Parmalee  v.  Law- 
rence, 44  111.  405;  Thompson  v. 
Lack,  3  C.  B.  540,  54  Eng.  C.  L. 
540. 

IB  Wilkinson  v.  Conley,  133  6a. 
518;  Gordon  v.  Moore,  44  Ark.  349, 
51  Am.  Rep.  606;  Jemiaon  v.  Gov- 
ernor, 47  Ala.  390;  State  v.  Matson, 
44  Mo.  305;  Dodd'v.  Winn,  27  Mo. 
501;  Rice  v.  Morton,  19  Mo.  263; 
Sterling  v.  Forrester,  2  Bligh,  575; 
Hodgson  V.  Hodgson,  2  Keen,  704; 
Morgan  v.  Smith,  70  N.  Y.  537; 
Deering  v.  Moore,  86  Me.  181,  41 
Am.  St.  534;  Clark  v.  Mallory,  185 
111.  227,  83  111.  App.  488. 

16  Winn  V.  Sanford,  145  Mass. 
302,  1  Am.  St.  461;  Jones  v.  Cros- 
thwaite,  17  Iowa,  393 ;  Gates  v.  Teb- 
betts,  83  Neb.  573,  20  L.R.A.(N.S.) 
1000. 

KMundy  v.  Stevens,  61  Fed.  77, 
9  C.  C.  A.  366;  Wolf  v.  Fink,  1 
Pa.  435,  44  Am.  Dec.  141;  Crosby 
V.  Wyatt,  10  N.  H.  318. 
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voluntary  release  of  one  surety  discliarges  the  liability  of  his 
co-sureties.  But  it  has  been  ruled  in  equity,  notwithstanding, 
that  -where  a  levy  made  on  the  property  of  one  surety  by  the 
request  of  a  co-surety  has  been  released  by  the  creditor  on  the 
payment  of  the  portion  of  the  value  of  the  property  levied  on 
the  other  surety  may  claim  the  benefit  of  the  full  value  of  the 
property  in  diminution  of  his  liability.  ^^  A  release  under  such 
a  statute  operates  as  a  payment  on  the  liability  equal  to  the 
released  surety's  proportionate  share  thereof,  which  share  is 
determined  from  the  number  of  sureties  and  the  amount  of  the 
total  liability,  and  not  from  any  agreement  between  the  sure- 
ties fixing  a  different  ratio  of  liability.  It  was  not  determined 
whether,  in  case  of  the  insolvency  of  one  of  the  unreleased 
sureties,  those  who  are  solvent  may  call  on  the  surety  who  has 
been  released  for  contribution;  but,  whether  they  may  or  not, 
the  amount  which  the  creditor  can  recover  from  those  not  re- 
leased is  not  thereby  reduced.^'  Under  a  statute  declaring  that 
the  settlement  of  a  demand  upon  the  receipt  of  money  or  other 
valuable  consideration  will  bar  an  action  upon  it,  the  discharge 
of  one  of  two  joint  debtors,  the  demand  being  outstanding,  does 
not  affect  the  other's  liability.^" 

§  743.  Surety's  right  to  defend  between  principals.  A  sure- 
ty has  the  right  for  the  protection  of  his  own  interest  to  defend 
a  suit  brought  against  his  principal  though  not  himself  a  party.^^ 
When  sued  with  the  principal  he  has,  of  course,  the  same  right, 
and  may  set  up  any  defense  which  pertains  to  the  debt  or  de- 
mand. The  payee  of  a  note  brought  suit  thereon  for  the  use  of 
a  third  person,  who  had  become  the  owner,  against  one  of  the 
promisors,  a  surety;  the  consideration  of  the  note  was  the  sale 
of  a  tract  of  land  by  the  payee  to  the  principal.  At  the  time  of 
the  sale  there  was  an  unsatisfied  judgment  against  the  vendor 
operating  as  a  lien  upon  the  land,  and  this  judgment  the  bene- 
ficial plaintiff  authorized  the  principal  to  discharge,  promising 

18  Lower  v.  Buchanan  Bank,  78  20  Deering  v.  Moore,  86  Me.  181, 
Mo.  67.  41  Am.  St.  534. 

19  Walsh  V.  Miller,  51  Ohio  St.  81  Jewett  v.  Crane,  35  Barb.  208. 
462.  An   indemnitor    who   is   not   per- 
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to  allow  it  as  a  credit  against  the  note,  and  it  was  accordingly 
discharged.  It  was  held  that  the.  promise  to  the  principal  in- 
ured to  the  surety;  that  it  was  a  direct  and  original  undertak- 
ing to  allow  the  payment,  not  within  the  statute  of  frauds,  and 
the  instant  it  was  made  the  note  was  extinguished  pro  tanto?^ 
So  where  money  was  paid  by  a  tenant  for  repairs  which  the 
landlord  agreed  to  pay  by  deduction  from  the  rent,  it  was  in 
effect  a  payment  on  account  of  rent  and  as  such  should  be  al- 
lowed in  favor  of  the  surety.^^  He  has  a  right  to  set  up  the  de- 
fense that  the  contract  was  void  in  its  inception,  or  any  defense 
"inherent"  to  the' debt,"  ^*  but  not  those  which  are  personal  to  the 
debtor.*'  He  cannot,  however,  control  the  principal  in  respect 
to  a  defense  which  may  be  waived  by  his  act.  Thus,  a  surety  to 
a  bond  for  the  purchase-money  of  a  tract  of  land  cannot  set  up 
eviction  by  title  paramount  from  the  greater  part  of  the  tract 
for  the  purpose  of  avoiding  the  contract  when  the  principal 


mitted  to  furnish  evidence  in  de- 
fense of  his  principal  is  not  bound 
by  the  judgment.  Peterborough 
Eeal  Estate  I.  Co.  v.  Ireton,  5  Ont. 
47. 

22  Cole  V.  Justice,  8  Ala.  793. 

28Rosenbaum  v.  Gunter,  3  E.  D. 
Smith  203. 

24  Conger  v.  Babbet,  67  Iowa  13; 
Huntress  v.  Patton,  20  Me.  28 ;  Den- 
ison  V.  Gibson,  24  Mich.  187 ;  Morse 
V.  Hovey,  8  Paige  197;  Carrol 
County  Sav.  Banlt  v.  Strother,  28 
S.  C.  504. 

88  Baldwin  v.  Gordon,  12  Martin, 
373;  Savage  v.  Fox,  60  N.  H.  17; 
Wagoner  v.  Watts,  44  N.  J.  L.  126 ; 
Wiggins'  App.  100  Pa.  155;  Winn 
V.  Sanford,  145  Mass.  302,  1  Am. 
St.  461;  Kimball  v.  Newell,  7  Hill 
116;  Weed  S.  M.  Co.  v.  Maxwell, 
13  Mo.  486. 

It  is  generally  held  that  the  de- 
fense of  duress  at  common  law, 
where  no  statutory  right  has  been 
violated,  is  personal  to  the  individ- 
ual who  has  been  subjected  to  it. 
Suth.  Dam.  Vol.  III.— 24. 


Hansoombe  v.  Standing,  Cro.  Jac. 
187;  Wayne  v.  Sands,  1  Freeman, 
351;  Oak  v.  Dustin,  79  Me.  23,  1 
Am.  St.  281;  Hazard  v.  Griswold, 
21  Fed.  178;  Robinson  v.  Gould,  11 
Cush.  55. 

There  is  an  exception  to  the  rule 
when  the  surety  is  a  husband,  wife, 
parent  or  child,  and  the  principal 
is  either  of  these.  Harris  v.  Car- 
mody,  131  Mass.  51,  and  cases  there 
cited.  And  where  a  statutory  right 
is  violated.  Thomson  v.  Lockwood, 
15  Johns.  256;  Hawes  v.  Marehant, 
1  Curt.  136.  And  also  where  the 
indorser  of  a  note  becomes  such 
without  knowing  that  it  was  exe- 
cuted by  the  maker  under  duress  at 
the  hands  of  the  holder.  The  in- 
dorser in  such  a  case  is  deprived  of 
his  right  of  subrogation.  Griffith 
v.  Sitgreaves,  90  Pa.  161.  See  as 
indicating  a  contrary  view  on  the 
general  proposition.  Strong  v.  Gran- 
nis,  26  Barb.  152;  Osborn  v.  Eob- 
bins,  36  N.  Y.  365. 
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himself  lias  acquiesced  in  a  pro  tanto  abatement  of  tlie  price.** 
The  surety  will  not  be  precluded  from  making  a  defense  'merely 
because  the  principal  will  not  join  in  it.^  When  the  defense  of 
usury  is  not  available  to  the  latter  it  cannot  be  made  by  the 
surety,  as  where  the  principal  is  prohibited  by  statute  from  set- 
ting up  that  defense.^  A  bill  was  made  by  the  principal  in 
Ohio,  taken  to  Virginia  and  there  signed  by  the  surety ;  it  was 
usurious  by  the  laws  of  Virginia  but  valid  in  Ohio ;  the  surety 
could  not  defend  by  recourse  to  the  laws  of  Virginia.*' 

*rhe  failure  of  a  surety  to  defend  will  not  affect  his  right  to 
indemnity  unless  it  results  from  negligence  in  a  case  where  an 
appearance  would  have  been  beneficial  to  the  principal.'"  The 
surety,  when  sued  alone,  may  preserve  his  right  to  indemnity 
by  giving  his  principal  notice  of  the  action  and  imposing  upon 
him  the  responsibility  of  the  defeinse.  In  such  a  case  the  prin- 
cipal is  bound  by  the  judgment.'*  Where  the  surety  so  sued 
notifies  his  principal  so  as  to  enable  him  to  defend  or  to  fur- 
nish the  surety  with  a  defense  the  judgment  is  conclusive  be- 
tween them  where  there  is  no  collusion;  and,  if  satisfied  by 
the  surety,  is  the  measure  of  damages  against  the  principal. 
It  would  be  iniquitous  for  the  principal  to  stand  by  and  see  an 
excessive  recovery  against  his  surety,  which  he  alone  could 
prevent,  and  then  set  up  the  defense  when  his  surety  sues  him.'* 
The  surety's  failure  to  defend  or  give  the  principal  notice  will 
not  prejudice  his  right  to  recover  from  the  latter  what  he  is  com- 
pelled to  pay  unless  he  knows  of  a  defense." 

§  744,  Surety  may  set  up  right  of  recoupment;  equitable  off- 
set of  joint  indebtedness.     The  weight  of  authority  favors  the 

26  Commissioners  v.  Executors  of  so  Doran  v.  Davis,  43  Iowa  86. 
Robinson,  1  Bailey  151.  81  Konitzky  v.   Meyer,   49   N.  Y. 

27  Morse  v.  Hovey,  9  Paige  196.  571;  Hare  v.  Grant,  77  N.  C.  203; 

28  Rosa  V.  Butterfield,  33  N.  Y.  Rice  v.  Rice,  14  B.  Mon.  417; 
665;  Belmont  Branch  of  State  Bank  Thomas  v.  Beckman,  1  B.  Mon.  29; 
I  ^T'   ^15' /•  ^^J  .V"'r  If  Wallace  y.  Straus,  113  N.  Y.  238. 


32  Hare  v.  Grant,  77  N.  C.  203. 


Bank   v.   Wheeler,    60   N.    Y.    612; 
Savage  v.  Fox,  60  N.  H.  17.     See 

Merchants'  Nat.  Bank  v.   Commer-  "Williams    v.    Greer,    4    Hayw. 

cial  W.   Co.,  49  N.  Y.  635.  ^35;    Stinson   v.    Brennan,    Cheves, 

29  Pugh   V.   Cameron,   11   W.  Va.  15-    See  Harley  v.  Stapleton,  24  Mo. 

523.  248. 
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right  of  tlie  surety  to  set  up  the  principal's  defense  consisting 
of  a  right  of  recoupment.'*  In  the  Michigan  case  cited  the  prin- 
cipal -was  sued  with  the  surety  on  a  note  given  for  the  price  of 
personal  property  sold  with  warranty,  and  it  was  insisted  that 
the  two  defendants  were  not  entitled  to  recoup  the  damages 
arising  on  the  breach  of  warranty  on  a  sale  to  one.  Christiancy, 
J.,  said :  "If  recoupment  were  allowed  on  the  same  principle 
as  set-off  merely,  this  objection  would  be  insurmountable.  A 
set-ofF  is  in  the  nature  of  a  cross-action  to  the  full  extent;  it 
does  not  deny  the  validity  of  any  part  of  the  plaintiff's  claim  or 
cause  of  action,  but  sets  up  a  separate  and  independent  claim 
against  the  plaintiff;  and  the  defendant  is  entitled  to  judgment 
upon  any  surplus  of  his  claims  beyond  those  of  the  plaintiff.  A 
defense  by  way  of  recoupment  denies  the  validity  of  the  plain- 
tiff's cause  of  action  to  so  large  an  amount  as  he  claims.  It  is 
not  an  independent  cross-claim,  like  a  separate  and  distinct  debt 
or  item  of  account  due  from  the  plaintiff,  but  is  confined  to  mat- 
ters arising  out  of,  or  connected  with,  the  contract  or  transaction 
which  forms  the  basis  of  the  plaintiff's  cause  of  action.  It  • 
goes  only  in  abatement  or  reduction  of  the  plaintiff's  claim,  and 
can  be  used  as  a  substitute  for  a  cross-action  only  to  the  extent  of 
the  plaintiff's  demand.  No  judgment  can  be  obtained  by  the 
defendant  for  any  balance  in  his  favor.  *  *  *  Now  the  only 
consideration  given  for  the  note  was  received  by  *  *  *  [one 
of  the  defendants].  [The  other]  *  *  *  though  a  joint  maker 
in  form,  would  seem  to  have  been,  as  between  himself  and  the 
other  defendant,  but  a  surety ;  and  it  is  difficult  to  discover  any 
good  reason  why  he  should  not  be  entitled  to  any  defense  con- 
nected with  the  consideration  which  would  be  available  to  the 
real  principal  in  the  transaction  had  he  made  the  note  and  been 
sued  alone.    If  the  consideration  paid  to  the  former  inures  to 

84Scarratt  ▼.   Cook   B.   Co.,   117  Himrod    v.    Baugii,    85    111.    435; 

Ga.    181;    Andrews   v.    Varrell,    46  Hayes  v.  Cooper,  14  111.  App.  490; 

N.    H.    17;    Aultman   &   T.    Co.    v.  Brundridge  v.  Whitecomb,   1   Chip. 

Hefner,   67   Tex.   54,   62;   Hollister  180;    Jarrett  v.   Martin,   70   N.   C. 

V.  Davis,  54  Pa.  508;  Cole  v.  Jus-  459;     McHardy    v.    Wadsworth,    8 

tice,  8  Ala.  793;   Becker  v.  North-  Mich.  349;   Waterman  v.  Clark,  76 

way,  44  Minn.  61,  20  Am.  St.  543;  111.  428. 
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bind  the  latter,  can  there  be  any  good  reason  why  a  want  or 
failure  of  that  consideration  should  not  inure  to  his  benefit? 
We  can  discover  no  more  reason  why  the  defense  in  the  present 
case  should  not  inure  to  the  benefit  of  both  defendants  than  if 
it  had  been  a  defense  by  way  of  payment,  want  or  failure  of  con- 
sideration for  the  note,  or  fraud  in  the  sale  for  which  the  note 
was  given.  It  prevents  circuity  of  action,  and  accomplishes 
full  justice  to  all  the  parties  without  the  violation  of  any  rule  of 
law." 

In  E'ew  York  '°  this  defense,  in  a  precisely  similar  case,  ex- 
cept that  the  action  was  brought  against  an  accommodation 
indorser  alone,  was  excluded.  Selden,  J.,  said:  "If  we  regard 
such  defenses  as  resting  upon  a  failure  of  consideration  of  the 
contract  on  which  the  plaintiff's  action  is  founded  then,  un- 
questionably, the  defendant  could  avail  himself  of  a  breach  of 
warranty  in  this  case,  because  an  indorser  or  surety  may  always, 
where  the  contract  has  not  been  assigned,  show  a  failure,  partial 
or  total,  of  consideration  of  his  principal's  contract  which  he  is 
called  to  perform.  But  if  such  defenses  are  regarded  as  the 
setting  off  of  distinct  causes  of  action  one  against  the  other  then 
it  is  clear  *  *  *  that  this  defendant  cannot  avail  himself  of 
such  defense."  After  remarking  that  there  is  no  general  con- 
currence of  opinion,  whether  the  reduction  of  the  plaintiff's 
claim  by  recoupment  rests  upon  partial  failure  of  consideration 
or  upon  the  setting  off  of  distinct  claims  against  each  other,*'  he 
continued:  "A  careful  consideration  of  the  subject,  I  think, 
must  lead  to  the  conclusion  that  wherever  recoupment,  strictly 
such,  is  allowed,  distinct  causes  of  action  are  set  off  against  each 
other.  This  would  seem  to  follow  from  the  right  of  election, 
which  all  the  cases  admit  the  defendant  has,  to  set  up  his  claim 

85  Gillespie  v.  Torrance,  25  N.  Y.  Wend.  483,  8  id.  109;  Batterman  v. 

306,  82  Am.  Dec.  355,  approved  in  Pierce,    3    Hill    171,    177;    Ives    v. 

Lasher    v.    Williamson,    55    N.    Y.  Van   Epps,  22  Wend.  155;   Nichols 

618.      See    Springer   t.    Dwyer,    50  ^     Dusenbury,    2   N.    Y.   286;    Van 


Epps  V.  Harrison,  5  Hill,  68;  Bar- 


N.  Y.   19;   Thalheimer  v.   Crow,   13 
Colo.    397;     Coffin    v.    McLean,    80 
N.    Y.    560;    Harris   v.    Rivers,   53      ^""^  "•  ^°8«'  '^-  ^8;  Basten  v.  But- 
Ind.  216.  tsr,  7  East,  479;  Withers  v.  Greene, 

86  Citing    McAllister    v.    Eeab,    4       9  How.  213,  13  L.  ed.  109. 
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for  damages  by  way  of  defense  or  to  resort  to  a  cross-action  to 
recover  them.  *  *  *  In  ordinary  cases  of  breach  of  warranty 
*  *  *  both  contracts  remain  binding  to  their  full  extent ;  and 
where  recoupment  is  allowed  damages  for  a  breach  on  one  side 
are  set  off  against  like  damages  on  the  other  side.  The  'cross- 
claims  arising  ovit  of  the  same  transaction  compensate  one 
another  and  the  balance  only  is  recovered.'  It  has  always  been 
optional,  *  *  *  since  the  doctrine  of  recoupment  has  gained 
a  foothold  in  the  courts,  with  a  party  who  has  sustained  damages 
by  fraud  or  breach  of  warranty  in  the  purchase  of  goods,  when 
s\ied  for  their  price,  to  set  off  or  recoup  such  damages  in  that  ac- 
tion or  to  reserve  his  claim  for  a  cross-action;  and  when  he 
elected  to  recoup  he  could  not  *  *  *  have  a  balance  certi- 
fied in  his  favor,  nor  could  he  maintain  a  subseqvient  action 
for  such  balance."  He  marked  that  under  the  code  of  pro- 
cedure a  balance  might  doubtless  be  recovered,  but  that  the 
right  of  election  to  set  up  a  counter-claim  in  defense  or  to  bring 
a  cross-action  still  exists,  and  added  that  "it  is  not  easy  to  recon- 
cile with  these  established  principles  the  right  of  the  defendant 
in  this  suit  to  avail  himself  of  the  claim  which  *  *  *  [the 
principal]  *  *  *  may  have  against  the  plaintiff  on  a  breach 
of  warranty.  1.  Such  damages  constitute  a  counter-claim,  and 
not  a  mere  failure  of  consideration,  and,  not  being  due  to  the 
defendant,  cannot  be  claimed  by  him."  2.  *  *  *  [The  prin- 
cipal] has  a  right  of  election  whether  the  damages  shall  be 
claimed  by  way  of  recoupment  in  the  suit  on  the  note  or  re- 
served for  a  cross-action.  The  defendant  cannot  make  the  elec- 
tion for  him.  3.  If  the  defendant  has  a  right  to  set  up  the 
counter-claim  and  have  it  allowed  in  this  action  it  must  bar  any 
future  action  by  [the  principal]  for  the  breach  of  warranty; 
and  as  no  balance  could  be  found  in  the  defendant's  favor  he 
might  thus  bar  a  large  claim  in  canceling  a  small  one.  *  *  * 
4.  Supposing  the  other  notes  given  for  the  timber  to  have  been 
indorsed  by  different  persons  for  the  accommodation  of  [the 
principal]  and  all  to  remain  unpaid,  each  of  the  indorsers  would 
have  the  same  rights  as  the  defendants.    If  they  were  to  set  up 

87  Code,  §  150;  Lemon  v.  Trull,  13  How.  Pr.  248,  16  id.  576,  note. 
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the  same  defense,  how  would  the  conflicting  claims  be  recon- 
ciled ?"  If  the  principal  and  his  surety  are  sued  jointly  a  right 
of  recoupment  established  by  the  former  inures  to  the  latter's 
benefit,"  even  if  the  surety,  had  he  been  sole  defendant,  could  not 
have  availed  himself  of  the  defense.^®  A  surety  cannot,  in  a 
suit  to  which  the  principal  debtor  is  not  a  party,  have  an  ad- 
justment of  an  unliquidated  claim  for  damages  growing  out  of 
the  non-execution  of  a  contract  between  the  debtor  and  the 
creditor,  such  claim  not  having  been  asserted  by  the  debtor.*" 

It  is  a  general  ride  of  equity  that  a  surety  who  is  jointly 
bound  with  his  principal  may,  independently  of  statute,  off-set 
against  a  suit  for  joint  indebtedness  his  individual  claim 
against  the  creditor  where  both  he  and  the  principal  are  insolv- 
ent.*^ Such  right  is  not  affected  by  an  assignment  for  the  benefit 
of  creditors.** 

Seotioit  2. 

stjebtt's  eemedies  eoe  indemnity. 

§  745.  Action  against  principal  for  money  paid.      It    is    an 

equitable  principle  of  very  general  application  that  where  one 
person  is  a  mere  surety  for  another,  whether  he  became  so 

88  Springer   v.    Dwyer,   50   N.   Y.  Minn.  61,  20  Am.   St.   543;   Eigen- 

19 ;  Loring  v.  Morrison,  15  App.  Div.  mann  v.  Clark,   21  Ind.  App.   129 

(N.Y.)  498;  Horton  v.  Dow,  10  N.  Momsen    v.    Noyea,    105    Wis.    565 

Y.   St.   Rep.   139 ;    Western  U.   Tel.  Mattingly  v.  Sutton,  19  W.  Va.  19 

Co.  V.  Milton,  53  Fla.  484,  11  L.E.A.  St.   Paul  &  M.   T.   Co.  v.   Leek,  57 

(N.S.)   560,  125  Am.  St.  1077.  Minn.  87. 

39  Queen  City  Bank  v.  Brown,  75  42  St.  Paul  &  M.  T.  Co.  v.  Leek, 

Hun  259.  supra,  citing  Schuler  v.  Israel,  120 

MPurdy  V.  Forstall,  45  La.  Ann.       ^    g    g^g^   ^^  ^    ^_  ^g^.    ^^^  ^ 

Hamilton,  129  U.  S.  252,  32  L.  ed. 
669;  Scott  v.  Armstrong,  146  U.  S. 
499;  36  L.  ed.  1059;  Merwin  v.  Aus- 
tin, supra;  Waggoner  v.  Paterson 
G.  L.  Co.,  23  N.  J.  L.  283;  Nash- 
ville T.   Co.  V.  ■  Fourth  Nat.   Bank, 


814, 

41  Clark  V.  Sullivan,  2  N.  D.  103; 
Merwin  v.  Austin,  58  Conn.  22,  7 
L.E.A.  84;  Levy  v.  Steinbach,  43 
Md.  217;  Wulschner  v.  Sells,  87 
Ind.  75;  Brewer  v.  Norcross,  17 
N.  J.  Eq.  219;  Rothschild  v.  Mack, 
42  Hun  75;  Davidson  v.  Alfara,  80  -  91  Tenn.  336,,  15  L.R.A.  710;  Bar- 
N.  Y.  660;  Coffin  v.  McLean,  80  hour  v.  National  Exch.  Bank,  50 
N.  Y.  560;  Becker  v.  Northway,  44       Ohio  St.  90,  20  L.R.A.  192. 


§    745]  SUBETYSHIP.  2831 

by  actual  contract  or  by  operation  of  law,  if  he  is  compelled 
to  pay  tbe  debt  which  the  other,  in  equity  and  justice  ought 
to  have  paid,  he  is  entitled  to  relief  against  the  other  who  was 
in  fact  the  principal  debtor.  And  when  courts  of  law,  a  long 
time  since,  fell  in  love  with  a  part  of  the  jurisdiction  of  the 
court  pf  chancery  and  substituted  the  equitable  remedy  of  an 
action  of  assumpsit  upon  the  common  money  counts  for  the 
more  dilatory  and  expensive  proceeding  by  a  bill  in  equity  in 
certain  cases  they  permitted  the  person  thus  standing  in  the 
situation  of  surety,  who  had  been  compelled  to  pay  money  for 
the  principal  debtor,  to  recover  it  from  the  person  who  ought 
to  have  paid  it  in  this  equitable  action  of  assumpsit  as  for 
money  paid,  laid  out  and  expended  for  the  use  and  benefit.*' 
The  law  implies  a  promise  by  the  principal  to  the  surety  to 
indemnify  him  by  refunding  all  sums  of  money  he  may  have 
to  pay  as  such  surety.  There  exists  in  the  surety  an  equity 
from  the  time  of  his  assuming  that  relation,**  but  no  perfect 
right  of  action  accrues  until  actual  payment.**  But  if  there  is 
an  express  agreement  of  indemnity  made  by  the  principal  the 
surety  must  rely  upon  it;  none  is  implied.** 

i 

*3  Cleveland,  etc.  E.  Co.  v.  Moore,       Conn.  595;  Collins  v.  Boyd,  14  Ala. 

170   Ind.   328;   Hunt  v.  Amidon,   4  505;    Thompson  v.  Wilson,   13   La. 

Hill,  345,  40  Am.  Dec.  283 ;   Exall  138 ;  Goodwin  v.  Davis,  15  Ind.  App. 

V.   Partridge,   8   T.    R.    308;    Tons-  120;    Gieseke  v.  Johnson,   115   Ind. 

saint  V.  Martinnant,  2  id.  105;  Tay-  308;    Barth  v.   Graf,   101   Wis.   27, 

lor  V.  Mills,  2  Cowp.  525;   Preslar  38;    In  re  Hill's  Est.   67   Cal.   238. 

V.  Stallworth,   37  Ala.  402;    Faires  As  against  a,  stranger  or  wrong- 

V.   Cockerell,   88   Tex.   428,   436,   28  doer  a  mortgagee  who  is  secured  as 

L.R.A.    528;     Child    v.    Eureka    P.  surety   on   notes   of  the  mortgagor 

Works,  44  N.  H.  354.  may  hold  the  property,  or,  in  a  suit 

4*Momsen    v.    Noyes,    105    Wis.  for  its  value,  recover  a  sum  suffi- 

565;  Fanning  v.  Murphy,  126  Wis.  cient  to   indemnify  him  though  he 

538,   4  L.E,.A.  (N.S.)    666,   110  Am.  has  not  paid  the  notes.     Louden  v. 

St.  946.  Vinton,  108  Mich.  313. 

*6  Christian  v.  Highlands,  32  Ind.  16  Toussaint     v.     Martinnant,     2 

App.  104;  Hearne  v.  Keath,  63  Mo.  T.  R.  105;  Wesley  Church  v.  Moore, 

84;   Barney  v.  Grover,  28  Vt.,391;  10  Pa.  273. 

Sargent   v.   Salmond,   27    Me.    539;  An  illegal  agreement  by  a  public 

Choteau  v.   Jones,    11   111.    300,   50  ofBcer   to   deposit   public    funds    in 

Am.   Dec.   460;    Rice   v.   Southgate,  banks    represented    by    his    bonds- 

16   Gray,   142;    Konitsky  v.   Meyer,  men,   upon   which   deposits   interest 

49   N.  y.   571;    Ward  v.   Henry,   5  is  to  be  paid  and  in  consideration 
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§  746.  Who  is  the  principal.  The  surety  can  maintain  an 
action  only  against  his  principal  and  one  whose  legal  liability 
is  discharged.  The  law  does  not  imply  a  promise  by  other 
persons  who  may  be  benefited  by  the  payment."  There  was 
accepted  for  the  United  States  the  individual  bond  of  one,  of 
several  partners  for  duties  due  from  the  firm.  In  this  bond  a 
surety  was  bound;  and,  having  been  compelled  to  pay,  it  was 
held  that  only  the  partner  who  was  principal  therein  was  lia- 
ble to  indemnify  him.  When  the  surety  paid  the  money  he 
discharged  only  the  obligation  in  that  bond;  and  the  principal 
who  executed  the  bond,  and  who  was  relieved  by  the  payment, 
was  alone  liable  to  reimburse  him.**  Kent,  G.  J.,  said :  "There 
is  no  privity  between  the  parties  but  what  arises  from  the 
bond.  It  would  be  refining  upon  the  doctrine  of  implied 
assumpsit  and  going  beyond  every  case  to  consider  the 
surety  in  a  bond  as  having  by  that  act,  a  remedy  at  law 
against  other  persons  for  whom  the  principal  in  the  bond  may 
have  acted  as  trustee.  *  *  *  The  principal  here  was,  as  is 
stated,  a  surety  for  the  debt  of  his  firm;  and  that  debt  might 
perhaps  have  arisen  by  their'  being  sureties  for  other  persons 
still  behind  them.  We  can  only  look  to  the  principal  and 
surety  in  the  bond,  *  *  *  and  to  the  obligations  resulting 
from  that  relation  because  the  money  was  paid  by  the  plaintiff 
in  discharge  of  that  bond  and  in  exoneration  of  the  personal 
representatives  of  *  *  *  [the  principal],  who  alone  were 
legally  responsible  for  the  debt."  But  in  an  Ohio  case,  a  Vir- 
ginia case,  and  two  Kentucky  cases,*^  a  different,  and,  as  it 
appears  to  the  writer,  a  sounder,  doctrine  is  advanced.  In  the 
former  case  one  partner  put  the  firm  name  to  a  note  under  seal ; 
it  was  held  that  it  should  be  presumed,  in  the  absence  of  proof 

of  which  agreement  they  signed  his      v.  Hayford,  80  Me.  97.     See  Russell 
bond,  is  so  blended  with  the  officer's      v.  Annable,  100  Mass.  72. 
implied   promise   to    indemnify   his  *'  Tom  v.  Goodrich,  supra. 

49  Purviance  v.  Sutherland,  2  Ohio 

St.  478;  Burns  v.  Parish,  3  B.  Mon. 

8;    Weaver   v.   Tapscott,   9    Lehigh 

Ramsay  v.  Whitbeck,   183  111.  550.       434;    Hikes    v.    Crawford,    4    Bush 

«  Tom  V.  Goodrich,  2  Johns.  213 ;       19.      See   McKee   v,    Hamilton,    33 

Sluby  V.  Champlin,  4  id   460;  Marsh      Ohio  St.  7. 


sureties   against  loss  that  the  lat- 
ter  cannot  be  enforced.     Estate  of 
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to  the  contrary,  that  it  was  given  for  a  consideration  received 
or  to  be  received  by  the  firm  and  was  intended  and  under- 
stood to  bind  it;  that  the  seal  was  added  in  mere  ignorance  of 
the  effect  of  so  doing;  and  that,  although  the  instrument  must 
at  law  be  considered  as  the  deed  of  the  partner  only  who 
sealed  it,  there  being  no  proof  of  the  assent  of  the  other  par- 
ties, yet,  in  equity,  the  firm  became  liable;  and  that  conse- 
quently were  there  no  evidence  of  the  contract  of  suretyship 
other  than  that  afforded  by  the  instrument  itself  and  that  the 
plaintiff  executed  it  as  surety,  the  presumption  would  be  that 
he  was  surety,  not  of  the  principal  in  the  note  alone,  but  of  the 
firm ;  that  whether  the  firm  was  or  was  not  bound  to  the  obligee, 
the  fair  presumption  from  the  testimony  was  that  the  surety 
became  such  at  the  request  of  the  partner  who  signed  the  note, 
professing  to  act  for  and  in  behalf  of  the  firm ;  and  that  his  re- 
quest under  such  circumstances  and  in  the  absence  of  all  proof 
that  he  alone  was  bound,  was  in  law  the  request  of  the  firm; 
and  the  relation  of  principal  and  surety  was  thereby  created 
between  them.*"  And  it  was  also  held  that,  though  the  liability 
of  the  other  partners  was  merged  at  law,  it  was  otherwise  in 
equity,  and  therefore  they  were  bound  to  indemnify  the  surety.'^ 
An  undisclosed  principal  who  has  benefited  by  the  suretyship 
and  violated  the  conditions  of  the  obligation  of  the  surety  must 
respond  to  the  latter.** 

When  one  of  two  sureties  becomes  such  at  the  request  of  his 
co-surety  and  upon  his  promise  that  he  would  be  put  to  no 
loss,  he  may  recover  the  whole  of  what  he  may  have  been  com- 
pelled to  pay  from  the  co-surety;  such  promise  may  be  shown 
by  parol ;  it  is  not  within  the  statute  of  frauds.*' 

§  747.  When  right  of  action  accrues.  Ordinarily,  where  a 
principal  has  made  default  in  the  payment  of  the  debt  or  per- 
formance of  the   contract,   the   surety  need   not  wait  for   a 

BO  See   Wharton   v.   Woodburn,   4      141 ;  Burns  v.  Parish,  3  B.  Mon.  8 ; 
Dev.  &  Bat.  507,  approved  in  Hur-      Hikes  v.  Crawford,  4  Bush,  19. 


die  V.  Hammer,  5  Jones  360;  Neal  v. 


B8  City  Trust,  etc.  Co.  v.  Ameri- 
can B.  Co.,  174  N.  Y.  486. 


Lea,  64  N.  C.  678.  B8  Preslar   v.  Stallworth,  37   Ala. 

Bl  See  James  v.  Bostwick,  Wright,      402. 
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suit  to  be  brouglit,  but  may  pay  and  discharge  the  debt  as 
soon  as  the  liability  arises.  JSTor  is  it  necessary  to  obtain  leave 
of  the  principal;  the  law  implies  a  request  to  the  surety  to  do 
this  in  behalf  of  the  principal  and  he  may  maintain  an  action 
for  it.^*  The  right  exists  immediately  in  favor  of  a  surety 
when  he  has  paid  the  debt,  or  any  part  of  it,  if  it  was  due.^* 
He  may  maintain  assumpsit  after  he  has  paid  it  as  for  money 
paid  at  the  principal's  request.^®  When  he  pays  in  installments 
he  is  entitled  to  sue  his  principal  for  each  installment  as  soon 
as  it  is  paid.*'  Without  his  special  request  the  surety  may  pay 
the  debt  before  it  is  due ;  °*  and  after,  but  not  before,  sue  for 
the  money  thus  paid.*®  But  the  surety  must  be  legally  required 
to  pay.  It  seems  he  is  not  bound  to  set  up  the  statute  of  limita- 
tions where  it  has  not  run  against  the  principal.^"  In  Norton 
V.  Hall  **  a  note  was  made  by  H.,  payable  to  F.,  and  indorsed 
by  the  plaintiff  as  surety  for  the  accommodation  of  both  H.  and 

F.  When  it  fell  due  the  plaintiff,  not  being  able  to  pay  it,  at 
the  request  of  the  creditor  gave  additional  security  by  mortgage 
which  the  creditor  held  until  the  plaintiff  paid  the  note,  more 
than  six  years  after  it  became  due.  It  was  held  that  H.  having 
failed  to  pay  when  due  the  plaintiff  had  a  right  to  make  this 

64  Sandoval  v.  United  States  F.  &  68  Harris  v.  Taylor,  150  Mo.  App. 

G.  Co.,   12   Ariz.   348;    Fanning   v.  291;    Craig  v.  Craig,  5  Rawle  9l; 
Murphy,    126    Wis.    538,    4    L.R.A.  wiiite  v.  Miller,  47  Ind.  385. 
(N.S.)    666,  110  Am.  St.  946;   Te-  if  the  principal  is  not  damaged 
berg    V.    Swenson,    32    Kan.    224;  thereby,  as  by  being  prevented  from 
Hazelton   v.   Valentine,    113    Mass.  ga^^rying  out  a  compromise  he  has 

BBRitenour  v.  Mathews,  42  Ind. 

"  66  Davis  V.  Humphreys,  6  M.  &  W.  *'  ^^- '  Dennison  v.  Soper,  33  Iowa 

153;  Ford  v.  Keith,  1  Mass.  139,  2  183;     ArmstroHg    v.    Gilchrist,    2 

Am.  Dec.  4;  Warrington  v.  Farbor,  Johns.  Cas.  424. 

8  East  242.  60  Shaw  v.  Loud,  12  Mass.  447; 

STWeiler  v.  Henarie,  15  Qre.  28;  HoUinsbee  v.  Ritchey,  49  Ind.  261. 

Williams     V.     Williams,     5     Ohio  But  see  Kimble  v.  Cummins,  3  Mete. 

444;    Bullock   v.   Campbell,   9   Gill  ,t^    ,„„,„,,    .,       -r.              oi 

-,r.J  ^     ■         TT        I,           a  TL^    I,  (Ky.)   327;  Hatchett  v.  Pegram,  21 

182;   Davis  v.  Humphreys,  6  M.  &  ^    •'  '          '                             b        • 

W.  153;  Hall  v.  Hall,  10  Humph.  ^a-  A™-  722;  also  Houck  v.  Gra- 
352;  Faires  v.  Cockerell,  88  Tex.  ham,  106  Ind.  195,  55  Am.  Rep.  727. 
428,  434,  28  L.R.A.  528.  61  41-  Vt.   471. 


made  with  his  creditors.    Barber  v. 
Gillaon,  18  Nev.  89. 
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arrangement  for  time  witli  the  creditor ;  that  H.  could  not  avail 
himself  of  the  statute  of  limitations  as  a  defense  to  a  suit  by 
the  plaintiff,  brought  within  six  years  from  the  time  he  had 
paid  the  note.  When  the  liability  of  the  surety  has  been  in 
good  faith  continued  for  more  than  six  years  from  the  time  the 
note  became  due  and  payment  is  made  by  him,  such  continued 
liability  carries  with  it  the  relation  of  principal  and  surety  and 
the  liability  of  the  principal  to  reimburse  the  surety  for  the 
money  so  paid  by  him.  If  at  the  time  the  payment  is  made  the 
surety  was  legally  bound  to  pay  he  may  recover  from  the  prin- 
cipal debtor  or  a  co-surety  although  when  the  payment  was 
made  the  principal  or  co-surety  was  discharged  from  the  debt 
by  limitation.®* 

§  748.  Measure  of  recovery.  The  implied  undertaking  or 
promise  of  the  principal  is  one  of  indemnity;  the  surety  has 
no  right  of  action  merely  because  the  debt  is  not  paid  by  the 
principal  when  due,  nor  until  he  has  paid  it  or  procured  the 
discharge  of  the  principal  by  assuming  it  himself.*'  Nor  can 
the  surety  recover  any  more  than  he  has  paid  and  interest 
thereon ;  **  if  he  pays  in  a  depreciated  currency,  as  confederate 

62  Faires     t.     Cockerell,     supra,  Nash,  10  id.  303 ;  Paul  t.  Jones,  1 

citing  Peaslee  v.  Breed,  10  N.  H.  T.  R.  699;  Rodman  v.  Hedden,  10 

489,   34   Am.   Deo.   178;    Boardman  Wend.  498 ;  Taylor  v.  Mills,  2  Cowp. 

V.  Paige,  11  N.  H.  431;  Crosby  v.  525;  Kraft  v.  Fancher,  44  Md.  204; 

Wyatt,  23  Me.  156;  Maxey  v.  Car-  Delaware,  etc.  I.   Co.  v.  Oxford  I. 

ter,  10  Yerg.  521;  Wood  v.  Leland,  Co.,  38  N.  J.  Eq.  151;  Matthews  v. 

1   Mete.    (Mass.)    388;    Preslar   v.  HaU,  21  W.  Va.  510;  Tyree  v.  Par- 

Stallworth,  37  Ala.  402;  Reeves  v.  ham,  66  Ala.  424. 
Pulliam,    7    Baxter    119;    Marshall  «4  Sandoval  v.  United  States  F.  & 

V.  Hudson,  9  Yerg.  57.  q.    Qo.,    12    Ariz.    348;    Patton    v. 

esingalls  V.  Dennett,  6  Me.  79;  Smith,  130  Ky.  819,  23  L.R.A.(N.S.) 

Clark  .V.  Foxeroft,  7  id.  348;  Powell  ^^^^.  Martindale  v.  Brock,  41  Md. 
V   Smith,  8  Johns.  249;  Shepard  v.  ^^^^^  ^  ^^  ^  ^^^^  33 

Shepard,    6    Conn.    37;    Heame   v.  _  „    ,       o -m    j   xo-i    -d  i, 

Keath,  63  Mo.  84;  Hoyt  v.  Wilkin-  ^'"^"^^  ^-  ^^^1^^'  ^  ^^''^-  ^^^'  »°^- 

son,  10  Pick.  31;  Pigou  v.  French,  ^^"^  ^-  Sherman,  2  Gratt.  178,  44 

1  Wash.  C.  C.  278;  Elwood  v.  Dei-  ^"^^  ^^''^  ^^l;   Hicks  v.  Bailey,  16 

fendorf,  5  Barb.   398;   Reynolds  v.  Tex.  229;   Miles  v.  Bacon,  4  J.  J. 

Magness,   2   Ired.   26;    Gillespie   v.  Marsh.    451;    Snyder    v.    Blair,    33 

Creswell,  12  Gill  &  J.  36;  Thomp-  N.  J.  Eq.  2C8;   Hill's  Est.  67  Cal. 

son  V.  Richards,  14  Mich.  172;  But-  238;  Waldrip  v.  Black,  74  Cal.  409; 

ler  V.   Ladue,   12  id.   173;    Hall  v.  Goodwin  v.  Davis,  15  Ind.  App.  120; 
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notes,  lie  can  recover  from  his  principal  only  the  market  value 
of  the  payment  at  the  time  it  was  made  though  they  were  taken 
by  the  creditor  at  par.®'  The  rate  of  interest  cannot  exceed  the 
legal  rate  though  the  securities  to  which  the  surety  is  subrogated 
bear  a  higher  rate.®®  It  is  proper  to  compute  interest  on  the 
sum  paid  to  the  date  of  payment  and  interest  on  the  aggregate 
amount  thereafter  until  the  rendition  of  judgment.®'  Where  the 
surety  was  indemnified  against  loss  if  he  sold  his  property  to 
pay  the  debts  of  the  principal,  the  recovery  by  the  former  was 
limited  to  the  price  for  which  the  property  sold,  including  the 
broker's  fee  for  making  the  sale;  a  subsequent  increase  in  the 
value  of  the  property  sold  was  immaterial,  as  were  the  dividends 
and  interest  accruing  thereon.®® 

A  payment  made  by  a  surety  in  compromise  of  his  supposed 
liability  upon  a  disputed  claim  against  him  and  his  principal^ 
may  be  recovered  if  there  was  no  actual  liability,  and  the  prin- 
cipal was  or  is  entitled  to  the  benefit  of  the  payment  in  dis- 


Hall  V.  Hall,  42  Ind.  585;  Heame 
V.  Keath,  63  Mo.  84. 

It  is  held  in  Carpenter  v.  Minter, 
72  Tex.  370,  18  Am.  St.  57,  that 
where  a  note  is  paid  by  a  surety  he 
may  recover  from  its  maker  the 
same  amount  as  the  payee  might;  if 
the  latter  could  have  recovered  at- 
torneys' fees  so  may  the  former, 
although  they  were  payable  only  in 
case  suit  should  be  brought  and  the 
surety  paid  voluntarily.  Compare 
Acers  v.  Curtis,  68  Tex.  423,  stated 
in  §  756.  The  contrary  is  held  in 
Indiana,  and  for  better  reasons. 
Gieseke  v.  Johnson,  115  Ind.  308. 

6S  Feamster  v.  Withrow,  9  W.  Va. 
296;  Butler  v.  Butler,  id.  674;  Jor- 
dan v.  Adams,  7  Ark.  348;  Ken- 
drick  V.  Forney,  22  Gratt.  748;  Ed- 
munds V.  Sheahan,  47  Tex.  443; 
Gillespie  v.  Creswell,  12  Gill  &  J. 
36;  Miles  v.  Bacon,  4  J.  J.  Marsh. 
457;  Crozier  v.  Grayson,  id.  514. 

In  Southall  v.  Farish,  85  Va.  403, 
1    L.R.A.    641,    an    insolvent    bank 


held  judgments  against  a  principal 
and  his  surety,  and  deposits  of  the 
latter  worth  sixty  per  cent,  of  their 
face  value.  These  a  third  party 
contracted  to  take  at  par.  The 
surety  paid  the  judgments  with  his 
deposits  under  an  agreement  with 
the  principal  to  pay  their  full  value, 
which  the  former  recovered. 

66  Faires  v.  Cockerell,  88  Tex.  428, 
437,  28  L.R.A.  528;  Bushnell  v. 
Bushnell,  77  Wis.  435,  9  L.R.A.  411; 
Waldrip  v.  Black,  supra. 

The  guarantor  of  a  note  may  re- 
cover interest  at  the  legal  rate  and 
not  at  the  rate  stipulated  for  in 
the  note;  his  action  is  not  upon  the 
note  and  he  can  derive  no  advan- 
tage from  an  agreement  therein  for 
the  payment  of  attorney's  fees. 
Noble  v.  Beeman-S.-W.  Co.,  65  Ore. 
93,   46   L.R.A.(]Sr.S.)    162. 

67  McDonough  v.  Nowlin,  17  Cal. 
App.  45. 

68  Beckley  v.  Munson,  22  Conn. 
299. 
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charge  of  the  original  claim  against  him.^'  He  can  only  recover 
to  the  amount  he  has  paid  where  he  compounds  a  debt;  and 
such  will  be  the  effect  though  he  goes  through  the  form  of  pur- 
chasing the  demand  and  has  it  assigned  to  him.  The  relation 
of  surety  precludes  him  from  speculating  at  the  expense  of  his 
principal.™ 


69  Bancroft  v.  Dwinnell,  27  Vt. 
668. 

TOReed  v.  Norris,  2  Mylne  &  Cr. 
361;  Eaton  v.  Lambert,  1  Neb.  339; 
Coggeshall  v.  Euggles,  62  111. 
401;  Pickett  v.  Bates,  3  La.  Ann. 
627;  Crozier  v.  Grayson,  4  J.  J. 
Marsh.  514.  But  see  Blow  v.  May- 
nard,  2  Leigh  29. 

In  Eeed  v.  Norris,  supra,  a 
surety's  representatives  made  an  ar- 
rangement with  the  creditor's  ex- 
ecutors by  which  the  debt  for  which 
the  surety  was  bound  with  the  prin- 
cipal was  got  rid  of  and  discharged, 
and  the  question  was  whether  the 
representatives  of  the  surety's  es- 
tate were  entitled  to  demand  more 
than  they  had  actually  paid,  they 
having  purchased  the  demand  and 
taken  an  assignment.  The  lord 
chancellor  said:  "Now,  if  there 
had  been  no  precedent  on  this  sub- 
ject, I  should  have  found  very  little 
difficulty  in  making  a  precedent  for 
deciding  that,  under  these  circum- 
stances, the  surety  is  not  entitled  to  . 
demand  more  than  he  has  actually 
paid.  I  take  the  case  of  an  agent. 
Why  is  an  agent  precluded  from 
taking  the  benefit  of  purchasing  a 
debt  which  his  principal  was  liable 
to  discharge?  Because  it  is  his 
duty,  on  behalf  of  his  employer,  to 
settle  the  debt  upon  the  best  terms 
he  can  obtain;  and  if  he  is  em- 
ployed for  that  purpose,  and  is  en- 
abled to  procure  a  settlement  of  the 
debt  for  anything  less  than  the 
whole  amount,  it  would  be  a  viola- 


tion of  his  duty  to  his  employer, 
or  at  least  would  hold  out  a  tempta- 
tion to  violate  that  duty,  if  he 
might  take  an  assignment  of  the 
debt  and  so  make  himself  a  creditor 
of  his  employer  to  the  full  amount 
of  the  debt  which  he  was  employed 
to  settle.  Does  not  the  same  duty 
devolve  on  a  surety?  He  enters 
into  an  obligation  and  becomes  sub-  , 
ject  to  a,  liability  upon  a  contract 
of  indemnity.  The  contract  be- 
tween him  and  his  principal  is  that 
the  principal  shall  indemnify  him 
from  whatever  loss  he  may  sustain 
by  reason  of  incurring  an  obligation 
together  with  the  principal.  It  is 
on  a  contract  of  indemnity  that  the 
surety  becomes  liable  for  the  debt. 
It  is  by  virtue  of  that  situation, 
and  because  he  is  under  an  obliga- 
tion as  between  himself  and  the 
creditor  of  his  principal,  that  he  is 
enabled  to  make  the  arrangement 
with  that  creditor.  It  is  his  duty 
to  make  the  best  terms  he  can  for 
the  person  in  whose  behalf  he  is 
acting.  His  contract  with  the  prin- 
cipal is  indemnity.  Can  the  surety, 
then,  settle  with  the  obligee,  and, 
instead  of  treating  that  settlement 
as  a  payment  of  the  debt,  treat  it 
as  an  assignment  of  the  whole  debt 
to  himself,  and  claim  the  benefit  of 
it,  as  such,  to  the  full  amount,  thus 
relieving  himself  from  the  situation 
in  which  he  stands  with  his  prin- 
cipal, and  keeping  alive  the  whole 
debt?"  Ex  parte  Rushforth,  10  Ves. 
420;    Butcher   v.   Churchill,   14   id. 
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If  tlie  contract  be  tainted  witli  usury  and  the  surety  has 
knowledge  of  it  and  pays  the  usury,  it  has  been  held  that  he 
cannot  recover  from  the  principal  beyond  what  the  creditor 
could  have  recovered.''^  Where,  however,  the  creditor  has  re- 
covered against  the  principal  and  surety  a  judgment  which  the 
surety  has  paid  the  fact  that  part  of  the  judgment  is  for  usury 
will  not  avail  the  principal  as  a  defense  when  sued  by  the  surety 
for  indemnity ;  '*  and  this  is  so  though  the  judgment  be  con- 
fessed by  the  principal  and  surety.'^  So  where  a  note  tainted 
with  usury  was  signed  by  a  surety  who  was  then  ignorant  of 
that  fact  and  who  paid  it  after  he  had  knowledge  of  it,  he  was 
entitled  to  recover  imless  he  had  been  notified  by  the  principal 
not  to  pay  it.  The  court  said  no  man  is  bound  to  take  advantage 
of  a  penal  law  and  avoid  a  contract  which  he  ought  in  equity 
to  perform.'*     But  a  surety  who  pays  usurious  interest  to 


567;  Coggeshall  v.  Euggles,  62  IlL 
401;  Eaton  v.  Lambert,  1  Neb.  339. 
In  Flower  v.  Strickland,  107 
Mass.  552,  B.  indorsed  A.'s  prom- 
issory note,  payable  on  time  to  B.'a 
order,  for  A.'s  accommodation;  and 
A.  negotiated  it  to  C.  for  its  full 
amount.  At  the  maturity  of  the 
note  B.,  having  been  informed  by 
A.  that  he  could  not  pay  it,  took 
it  up,  paying  C.  therefor  half  of 
the  amount  thereof.  It  was  held 
that  B.  could  recover  the  full 
amount  of  the  note  of  A.  in  an 
action  upon  the  note  as  payee.  The 
court  said  the  plaintiff  had  the 
same  right  as  any  other  person  to 
purchase  the  note  from  the  holder 
for  such  price  as  might  be  agreed 
on  between  them.  If  he  purchased 
the  entire  interest  of  the  holder  in 
the  note,  he  might  recover  the 
whole  amount  to  his  own  use.  Gray, 
J.,  said:  "The  defendants  having 
received  the  whole  amount  of  the 
note  at  the  time  of  its  original 
negotiation,  and  being  now  no 
longer  liable  to  any  action  by  *  *  * 


[the  holder,  to  whom  plaintiff  paid 
it],  the  amount  of  their  liability  in 
this  action  against  them  as  makers 
of  the  note  is  not  affected  by  the 
question  how  much  the  plaintiff 
paid  to  *  •  *  [the  holder],  or 
whether  the  sum  recovered  will 
belong  to  *  *  *  [such  holder],  or 
to  the  plaintiff."  Pinney  v.  Mc- 
Gregory,  102  Mass.  186.  Contra, 
Pace  V.  Robertson,  65  N.  C.  550; 
Burton  v.  Slaughter,  26  Gratt.  920. 

71  Jones  V.  Joyner,  8  Ga.  562; 
Mims  V.  McDowell,  4  Ga.  182. 

72  Wade  V.  Green,  3  Humph.  547 
™  Thurston  v.  Prentiss,   1  Mich. 

193. 

74  Ford  V.  Keith,  1  Mass.  139,  2 
Am.  Dec.  4.  Contra,  Russell  v. 
Failor,  1  Ohio  St.  327,  59  Am.  Dec. 
631. 

The  principal  cannot  plead  usury 
in  defense  of  a  mortgage  given  his 
surety  as  indemnity,  the  latter  not 
being  privy  to  the  usurious  con- 
tract. Turman  v.  Looper,  42  Ark. 
500. 
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obtain  time  to  pay  his  principal's  debt  cannot  collect  such  ex- 
cessive interest.'''  A  surety  joined  witb  bis  principal  in  mak- 
ing a  note  bearing  eigbt  per  cent,  interest.  One  of  the  sureties 
died  before  the  maturity  of  the  note.  By  a  statute  of  Kentucky 
it  was  provided  that  "after  the  death  of  the  payer  or  obligor  of 
a  contract  for  the  loan  or  forbearance  of  money  at  a  higher  rate 
of  interest  than  six  per  cent,  per  annum,  such  contract,  after 
maturity,  and  any  judgment  rendered  thereon,  shall  bear  six 
per  cent,  per  annum."  Judgment  had  been  obtained  against 
the  surety  and  surviving  partner  for  the  amount  of  the  note  at 
the  stipulated  rate  of  interest,  which  the  surety  paid,  and  then 
sought  indemnity  from  the  estate  of  the  deceased  partner.  He 
insisted  that,  inasmuch  as  he  was  compelled  to  pay  a  greater 
rate  of  interest  on  account  of  his  contract  of  suretyship,  the 
law  would  imply  a  promise  on  the  part  of  the  representative  of 
his  principal  to  indemnify  him.  But  the  court  said:  "To 
recognize  this  claim  would  be  to  defeat  tie  operation  of  a  plain 
and  unmistakable  provision  of  the  act  under  which  the  original 
contract  was  entered  into.  The  supposed  hardship  which  it  is 
insisted  will  result  from  a  refusal  to  recognize  it  has  no  sub- 
stantial existence.  It  is  the  duty  of  the  surety  to  pay  the  debt 
at  the  maturity  of  the  'note.'®     If  he  had  done  this  he  would 

'B  Thurston   v.   Prentiss,  1   Mich.  either  the  amount  actually  loaned, 

193;  Luclcing  v.  Gegg,  12  Bush  298.  or  the  usurious  portion  of  it,  and 

In  Thurston  v.  Prentiss,  sujyra,  a  they  were  not  bound  to  litigate  the 

usurious  loan  was  made  by  the  prin-  matter    with  *  *  *    (the    creditor) 

cipal,     the     usury    being     deducted  to  get  rid  of  the  usury.     Appellant 

from    the    loan.      Judgments    were  might  have  done  .so,  and  he  was  the 

confessed   by    the    principal   and    a  ouhr  person  interested  in  reducing 

surety  for  the  amount  of  the  loan,  thi,"^  amount  to  be  paid ;  but  he  neg- 

including    the    usury,    and    another  lected  to  interfere  for  the  protection 

surety  became  security  for  stay  of  of  his  sureties,  and  »  *  •   (one  of 

execution  until  the  period  of  credit  them)  was  liable  to  have  the  judg- 

expired.      The     sureties    paid    the  ment  enforced  against  him.    By  his 

judgments    to   the    creditor.      In    a  paying    the    whole,    including    the 

suit  by  the  principal  debtor  against  usury,  the  appellant  became  bound 

the  sureties,  to  be  relieved  from  an  to  refund,  or  allow  the  same  amount 

indemnifying  security  to  them,  the  in  settlement  with  him." 

court  said:     "Appellant  (the  plain-  76  This  is  probably  incorrect.     A 

tiff)     did   not    interfere   to    protect  surety  does  not  owe  to  his  principal 

them    (the    sureties)    from   paying  the  duty  to  pay  the  debt  at  mttu- 
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have  stopped  the  accrual  of  interest  against  himself,  and  he 
would  have  been  entitled  to  legal  interest  against  the  principal's 
estate  on  the  sum  paid  for  its  benefit.  He  accepted  indulgence 
from  the  common  creditor  with  notice  of  the  fact  that  the  estate 
of  the  deceased  debtor  could  not  be  required  to  pay  a  greater 
rate  of  interest  than  six  per  cent,  per  annum.  He  paid  the 
additional  interest  for  the  indulgence  extended  to  himself,  and 
not  for  the  use  and  benefit  of  *  *  *  [his  principal's] 
estate."  " 

If  there  are  several  principals  the  surety  may  proceed  against 
each  of  them  for  the  recovery  of  the  whole  amount  he  has  paid. 
"Each  of  the  principals  is  debtor  of  the  whole  debt  in  favor  of 
the  creditor,  and  the  person  being  surety  for  each  of  them  has, 
by  paying  the  debt,  liberated  each  of  them  from  the  whole  and 
consequently  has  a  right  to  conclude  in  solido  against  each  of 
them  for  the  reimbursement  of  the  whole  of  what  he  has  paid, 
with  interest  from  the  day  of  the  demand.  This  rule  prevails 
in  both  civil  and  common  law."  '^  It  is  an  exception  to  the 
rule  requiring  all  persons  interested  in  the  subject-matter  to 
be  joined  in  a  suit  in  favor  of  sureties  that  one  of  several  of 
them  who  has  paid  a  joint  debt  may  proceed  against  the  prin- 
cipal without  joining  his  co-sureties.'" 

§  749.  Surety  may  compel  debtor  to  pay.  It  is  an  estab- 
lished rule  of  equity  that  when  a  debt  falls  due  from  a  principal 
debtor  the  surety  is  entitled  to  compel  him  to  pay  it.  This 
right  may  be  exercised  although  the  surety  has  not  been  dis- 
turbed. So  long  as  the  debt  for  which  he  is  bound  remains 
there  is  a  cloud  hanging  over  him  which  equity  will  remove  by 

rity.     He  is  bound  to  the  credttor  He  could  have  saved  himself  from 

to  do  so,  but  the  law  cannot  be  said  loss   by   paying   at   once   when   the 

to  impose  that  duty  on  the  surety  debt  became  due,  and  he  subjected 

as  one  he  owes  to  his  principal,  who,  himself  to  the  greater  rate  by  vol- 

in  case  of  such  payment,  is  instantly  untarily  delaying  payment, 

under  obligation  to  reimburse  him.  'I'  Lucking  v.  Gegg,  12  Bush,  298. 

But  under  the  statute  of  Kentucky,  W  Apgar    v.    Hiler,    24    N.    J.    L. 

the  estate  of  the  principal  could  not  812;    Overton  v.   Woodson,   17   Mo. 

be  charged  with  interest  beyond  six  453;  Clay  v.  Severance,  54  Vt.  300. 

per  cent,  after  the  maturity  of  the  W  Dodd   v.    Wilson,    4    Dela.    Ch. 

debt;  the  surety  was  bound  to  take  108.     See  Madox  v.  Jackson,  3  Atk. 

notice  of  that  statutory  regulation.  404. 
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a  proceeding  in  the  nature  of  a  bill  quia  timet.^"  Where  there 
is  an  actual  accrued  debt  and  the  surety  admits  liability  for  it 
he  may  compel  the  principal  debtor  to  pay  without  proving 
that  the  creditor  has  refused  tb  exercise  his  right  to  sue  the 
debtor,'^  or  showing  any  special  reason  for  fearing  loss  because 
of  the  principal's  actions  or  situation.*^  It  was  assumed  in 
New  York  that  a  surety  may  always  avail  himself  of  this  rem- 
edy after  the  debt  has  become  due/'  but  it  is  now  settled  there 
that  "there  must  be  some  specific  equity  beyond  the  mere  rela- 
tion of  surety  and  creditor  to  entitle  the  surety  to  this  relief."'* 
If  a  surety  holds  a  mortgage  given  him  by  the  principal  as  /in- 
demnity he  may  have  foreclosure  of  it  after  the  debt  has  be- 
come due  although  he  has  not  paid  it.''  The  foreclosure  may 
be  for  the  whole  amount  of  the  principal's  liability  although 
the  creditor's  judgment  against  him  is  for  a  less  sum.'' 

§  750.  Payment  giving  right  to  reimbursement.  The  usual 
remedy  at  common  law  has  been  an  action  of  assumpsit  for 
money  paid  to  the  defendant's  use,  though  sometimes  the  action 
has  been  special.    When  it  is  for  money  paid  a  technical  ques- 

80  Craighead  v.  Swartz,  219  Pa.  82  Hutchinson  W.  G.  Co.  v.  Brand, 
149;  Norton  v.  Keid,  11  S.  C.  593;       79   Kan.   340. 

Antrobus   v.   Smith,   3   Meriv.  569;  83  King    v.    Baldwin,    17    Johns. 

Pride  v.  Boyce,  Rice  Eq.  386,  33  Am.  386. 

Dec.  84;  King  v.  Baldwin,  2  Johns.  84  Marsh   v.    Pike,    1    Sandf.    Ch. 

Ch.    554;    Eanelaugh    v.    Hayes,    1  210,  10  Paige  595;  Hayes  v.  Ward, 

Vern.  189 ;  Irick  v.  Black,  17  N.  J.  4  Johns.  Ch.  131 ;  Newcomb  v.  Hale, 

Eq.    189;    Delaware,    etc.   I.    Co.   v.  90  N.  Y.  326,  330,  43  Am.  E,ep.  173; 

Oxford  I.  Co.,  38  id.  151;  Moore  v.  In  re  Babcookj  3  Story  393;  Wright 

Topliff,    107    111.    241;    Keokuk    v.  v.  Nutt,  3  Brown  Ch.  326;   Story's 

Love,  31  Iowa  199;  Harris  v.  New-  Eq.,  §  327. 

ell,  42  Wis.  687 ;  Hayden  v.  Thrash-  And  such  is  the  rule  in  a  proceed- 

er,  18  Fla.  795;  Dobie  v.  Fidelity  &  ing  under   a   statute   to   obtain   in- 

C.  Co.,  95  Wis;  540,  60  Am.  St.  135;  denmity    before    the    debt    is    due. 

Beaver  v.  Beaver,  23  Pa.  167;  Rob-  Dodder  v.  Moberly,  28  Okla.  334. 

erts  V.   American   B.  &  T.   Co.,   83  85  McDaniel  v.   Austin,   32   S.    C. 

111.  App.  463;  Street  v.  Chicago  W.  601;   Bodkin  v.  Merit,  86  Ind.  560 

&  S.  Co.,  157  111.  605.  (if   the   debt  has   come   into   judg- 

81  Mathews  v.  Saurin,  31  L.  R.  ment  against  the  principal  and 
Ir.  181,  following  Ranelaugh  v.  surety  and  the  former  has  no  other 
Hayes,  1  Vern.  189,  and  disapprov-  property). 

ing  a  suggestion  in  Padwiok  v.  Stan-  86  Hellams    v.     Abercrombie,     15 

ley,  9  Hare  627.  S.  C.  110,  40  Am.  Rep.  684. 

Suth.  Dam.  Vol.  III.— 25. 
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tion  may  be  raised  whether  the  particular  mode  of  payment  will 
sustain  that  form  of  action.  The  more  important  inquiry  is, 
what  is  payment  which  will  entitle  the  surety  to  immediate 
recourse  to  the  principal;  and  when  made  otherwise  than  in 
money  what  is  the  measure  of  the  surety's  recovery  against 
him. 

It  has  been  loosely  said  in  a  Vermont  case  that  if  a  surety 
in  any  way  extinguishes  or  pays  the  debt  of  the  principal  it  is, 
as  far  as  the  latter  is  concerned,  equivalent  to  paying  money  for 
his  benefit  and  at  his  request,  and  the  surety  can  maintain  gen- 
eral assumpsit  against  him  for  money  paid.'''  An  extinguish- 
ment of  the  debt  by  the  creditor  at  the  request  of  the  surety 
without  actual  payment  in  any  form  would  certainly  not  be 
equivalent  to  payment  by  the  debtor  in  money.  He  is  entitled 
to  recover  the  amount  paid,  not  the  amount  extinguished.'* 
The  voluntary  payment  of  the  debt  in  property,  real  or  personal, 
transferred  to  the  creditor  and  received  by  him  as  payment,'* 
or  the  seizure  and  sale  of  the  surety's  property  at  the  instance 
of  the  creditor  under  execution  will  entitle  the  surety  to  main- 
tain an  action  for  money  paid  against  his  principal.*"  In  such 
cases  the  value  of  the  property  at  the  date  of  sale  is  properly 
the  measure  of  damages,  if  it  does  not  exceed  the  amount  due 
in  money  to  the  creditor.*'    Payment  of  the  principal's  debt  by 

STHullett  V.  Soullard,  26  Vt.  295.  ant  liable  to  contribute  his  share  of 

88  Smith  V.  Pitts,  infra;  Bonney  the  debt  secured  to  the  plaintiff. 
V.  Seely,  2  Wend.  481.  Frost  v.  Tracy,  52  Mo.  App.  308. 

89  Ainslie  v.  Wilson,  7  Cow.  668,  90  Lord  v.  Staples,  23  N.  H.  448. 
17  Am.  Dec.  532;  Randall  v.  Rich,  See  Board  of  Com'rs  v.  Dorsett,  151 
11    Mass.    494;    Bonney    v.    Seely,  N.  C.  307. 

supra.  91  Bonney  v.  Seely,  2  Wend.  481 ; 

Where  the   plaintiff   and   the  de-  Atherton  v.   Williams,   19   id.   105; 

fendant    were    co-sureties    on    two  Jones    v.    Bradford,    25    Ind.    305. 

notes,    on    one    of    which    judgment  Compare  Coleman  v.  Riggs,  61  Iowa 

was  obtained  against  both,  and  on  543. 

the  other  against  the  plaintiff  only.  In    Coleman   v.    Riggs,    61    Iowa 

and  after  the  levy  of  executions  on  543,  a  surety  on  a  stay  bond  was  ad- 

the  plaintiff's   land  he  conveyed  it  judged  bankrupt   and  his   property 

to    the    defendant   in    consideration  sold   to   satisfy   a   judgment.      The 

tliat     he     satisfy     the     judgments,  assignee  regarded  as  worthless  the 

which  was  done,  the  conveyance  was  claim  against  the  judgment  debtor, 

such  a  payment  as  made  the  defend-  and  its  enforcement  became  barred 
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a  stranger,  if  the  latter  has  heen  reimbursed  by  the  surety,  gives 
him  a  right  of  action.'"  A  surety  who  furnishes  to  his  principal 
money  to  pay  the  debt  of  the  latter,  and  which  is  so  paid,  maltes 
his  principal  his  agent  for  the  purpose  of  making  payment  and 
thereby  acquires  the  right  to  be  subrogated  to  securities  held  by 
the  creditor.'* 

If  the  surety  surrenders  notes  executed  by  his  principal  he 
is  entitled  to  recover  their  full  value  regardless  of  the  solvency 
of  their  maker.'*  If  he  pays  when  there  is  no  legal  duty  upon 
him  to  do  so  he  cannot  claim  reimbursement  from  his  principal, 
nor  contribution  from  a  co-surety.'*  A  surety  who  makes  a 
payment  on  a  judgment  which  is  not  enforcible  against  his 
principal,  but  is  enforcible  against  himself,  may  recover  the 
money  paid.'*  Where  a  creditor  receives  the  negotiable  paper 
of  the  surety  as  full  and  absolute  payment  and  satisfaction  of 
the  debt  of  the  principal,  and  not  as  additional  payment  or  col- 
lateral security,  the  surety  may,  without  having  first  paid  it, 
recover  its  amount  of  the  principal."    But  he  does  not  become 


hy  the  statute.  It  was  held  that  the 
surety  might  maintain  an  action 
against  his  principal,  the  measure 
of  his  recovery  being  the  amount 
paid,  not  the  value  of  the  property 
sold. 

98  Harper  v.  McVeigh,  82  Va.  751. 

93  Zuellig  V.  Hemerlie,  60  Ohio  St. 
27,  71  Am.  St.  707. 

94  Barber  v.  Gillson,  18  Nev.  89; 
Patterson  v.  Campbell,  44  Nova  Sco- 
tia 214. 

95  Kimble  v.  Cumigins,  3  Mete. 
(Ky.)  327;  Spillman  v.  Duflf,  15  B. 
Mon.  134;  Dawson  v.  Lee,  83  Ky. 
49;  Stone  v.  Hammell,  83  Cal.  547, 
17  Am.  St.  272,  8  L.R.A.  425. 

96  Reed  v.  Humphrey,  69  Kan. 
155. 

97  Smith  V.  Pitts,  167  Ala.  461; 
McDonough  v.  Nowlin,  17  Cal.  App. 
45;  Witherby  v.  Mann,  11  Johns. 
518;  Ripley  v.  Moseley,  57  Me.  76; 
Anthony  v.  Percifull,  8  Ark.  494; 
Little  V.  Little,  13  Pick.  426;   Day 


V.  Stickney,  14  Allen  255;  Pearson 
V.  Parker,  3  N.  H.  366;  Rodman  v. 
Hedden,  10-Wend.  498 ;  Lee  v.  Clark, 

1  Hill  56;  Cornwall  v.  Gould, 
4  Pick.   444;    Doolittle  v.   Dwight, 

2  Mete.  (Mass.)  561;  Douglass  v. 
Moody,  9  Mass.  548;  Peters  v.  Barn- 
hill,  1  Hill  (S.  C.)  234;  Hearne 
V.  Keath,  63  Mo.  84;  Howe  v.  Buf- 
falo, etc.  R.  Co.,  37  N.  Y.  297; 
Elwood  V.  Deifendorf,  5  Barb.  398; 
Bonney  v.  Seely,  2  Wend.  481 ;  Van 
Ostrand  v.  Reed,  1  id.  424,  19  Am. 
Dec.  529;  In  re  Morrill,  2  Sawyer 
356;  Bone  v.  Torry,  16  Ark.  83; 
Neale  v.  Newland,  4  Ark.  506;  Mims 
v.  McDowell,  4  Ga.  .182;  Lyon  v. 
Northrop,  17  Iowa  314;  Barclay  v. 
Gooch,  2  Esp.  571;  Houston  v.  Fel- 
lows, 27  Vt.  634;  Stubbins  v. 
Mitchell,  82  Ky.  535;  Bowers  v. 
Cobb,  31  Fed.  678;  Sapp  v.  Aiken, 
68  Iowa  699;  Rizer  v.  CuUen,  27 
Kan.  339;  Ryan  v.  Krusor,  76  Mo. 
App.  496;  Smith  v.  Mason,  44  Neb. 
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entitled  to  sue  his  principal  upon  the  ground  of  his  having  dis- 
charged the  indebtedness  to  the  creditor  by  giving  his  own 
absolute  obligation  in  payment  thereof  so  long  as  anything  v^hat- 
ever  remains  to  be  done  between  him  and  the  creditor  to  carry 
the  engagement  between  them  completely  into  effect.^'  When 
the  surety  has  assumed  the  debt  in  other  forms  he  has  been  al- 
lowed to  recover  of  the  principal  without  otherwise  paying  it, 
as  where  he  has  secured  it  by  mortgage  and  the  principal  has 
been  released,^^  where  he  has  replevied  a  judgment  and  thereby 
discharged  it.^  The  surety  on  an  administrator's  bond,  after 
a  breach,  was  appointed  administrator  in  place  of  his  principal 
and  as  such  indorsed  on  the  bond  a  receipt  of  money  from 
himself  for  which  his  principal  was  in  default  and  included  it 
in  the  inventory  of  assets  in  his  hands ;  and  it  was  held  that  an 
action  would  lie  immediately  by  him  against  the  principal  for 
the  amount  so  recognized  as  paid  to  his  use.* 

In  England  it  has  been  held  that  where  a  surety  procured  a 
discharge  of  the  obligation  of  his  principal  by  giving  his  own 
bond  for  the  debt  he  could  not,  thereupon,  before  paying  the 
bond,  maintain  an  action  against  his  principal  for  money  paid.' 
Lord  Ellenborough,  C..  J.,  said :  "There  is  no  pretense  for  con- 
sidering the  giving  of  this  new  security  as  so  much  money  paid 
for  the  defendant's  use."  He  added,  apparently  in  deference 
to  a  previous  case :  *  "Supposing  even  the  case  of  the  note  or 
bill  of  exchange,  as  the  current  representative  of  money,  to  have 
been  rightly  decided;  still  this  security,  consisting  of  a  bond 
and  warrant  of  attorney,  is  not  the  same  as  that  and  is  noth- 
ing like  money."    A  similar  decision  was  made  in  a  later  case.* 

610;  Sloan  v.  Gibbes,  56  S.  C.  480.  99  MoVicar  v.  Royoe,  17  Up.  Can. 

Compare   White  v.   Miller,   47   Ind.  Q.  B.  529. 

385;  Romine  V.  Romine,  59  id.  346;  1  Burns  v.   Parish,   3   B.  Mon.   8. 

Stone  V.  Hammell,  83  Cal.  547,  17  See  McKenna  v.  Corcoran,  70  N.  J. 

Am.  St.  272,  8  L.R.A.  452;   Brisen-  Eq.  627. 

dine  v.  Martin,  1   Ired.  286;   Now-  2  Hazelton  v.  Valentine,  113  Mass. 

land  v.  Martin,  id.   307;    Lynch  v.  472. 

Hancock,  14  S.  C.  66.  3  Taylor  v.  Higgins,  3  East  169. 

98  Graeber  v.  Sides,  151  N.  C.  596 ;  *  Barclay  v.  Gooeh,  2  Esp.  571. 

Bank    v.    Gififord,    79    Iowa    300;  B  Maxwell  v.  Jameson,  2  B.  &  Aid. 

Hearne  v.  Keath,  63  Mo.  84.  51. 
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One  of  the  makers  of  a  joint  and  several  note,  after  the  same 
had  become  due,  gave  his  bond  to  the  holder  for  the  amount; 
but  before  the  commencement  of  the  action  no  money  was  paid 
on  the  bond,  and  it  was  held  that  until  payment  was  made  upon 
it  he  could  not  maintain  an  action  for  money  paid  in  order  to 
recover  contribution  from  any  of  the  other  makers  of  the  note. 
Bayley  and  Abbott,  JJ.,  were  at  first  inclined  in  favor  of  re- 
covery on  the  ground  that  the  court  might  properly  consider 
the  extinguishment  of  the  debt  as  equivalent  to  money  paid  for 
the  defendant's  use ;  that  on  that  ground  the  bond  was  given  as 
money  and  the  defendant  had  the  benefit  of  it  as  money ;  but  on 
considering  the  circumstances  and  the  previous  case  of  Taylor 
v.  Higgins  they  finally  decided  that  the  action  was  not  maintain- 
able. Bayley,  J.,  said :  "The  plaintiff  in  this  case  has  paid  no 
money.  It  is  said,  indeed,  that  he  has  given  what  is  equivalent 
to  it  and  that  it  ought  to  be  considered  for  this  purpose  as 
money ;  so  it  was  held  in  Barclay  v.  Gooch.^  But  in  Taylor  v. 
Higgins  the  court,  having  the  former  case  before  them,  held  that 
the  action  for  money  paid  could  not  be  maintained.  There  are, 
therefore,  at  all  events,  conflicting  authorities  on  the  point,  the 
last  of  which  is  in  f avpr  of  the  defendant.  In  Taylor  v.  Higgins 
the  old  bond  was  delivered  up  and  the  new  one  accepted  as  pay- 
ment and  satisfaction  of  the  old  debt.  *  *  *  Then,  as 
the  authorities  differ,  it  becomes  necessary  to  look  at  the  reason 
of  the  thing.  !N"o  money  has  yet  come  out  of  the  plaiiitiff's 
pocket ;  non  constat  that  any  ever  will ;  for  if  he  recovers  from 
the  defendant  in  the  present  action,  still  it  is  possible  that  he 
may  never  pay  it  to  [the  creditor].  Then  the  period  of  time 
at  which  his  remedy  against  the  defendant  shall  commence  has 
not  yet  arrived.  If  hereafter  he  is  compelled  to  pay  the  money 
due  upon  the  bond  he  may  then  have  his  remedy  against  Jame- 
son for  his  contribution."  The  whole  court  seem  to  have  pro- 
ceeded upon  the  authority  of  Taylor  v.  Higgins  and  the  reason 
given  by  the  court  which  decided  that  case.  Holroyd,  J.,  said : 
"In  order  to  support  this  action  the  debt  must  have  been  extin- 
guished by  an  actual  or  virtual  payment  of  money  by  the 

«  2  Esp.  571.     Fahey  v.  Frawley,      26  L.  R.  Ir.  78,  is  to  the  same  eflfect. 
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plaintiff  to  the  defendant's  use.  There  has  clearly  been  no 
actual  payment;  and  in  order  to  have  made  the  giving  of  the 
bond  operate  as  a  virtual  payment  the  defendant  must  be  shown 
to  have  been  a  party  to  that  transaction,  which  was  not  the 
case."  The  opinions  in  this  case  are  based  on  the  apparent  as- 
sumption that  the  bond  of  one  of  the  debtors  extinguished  the 
old  debt  as  against  the  other ;  but  Abbott,  J.,  said,  incidentally, 
it  was  doubtful.  It  was  held  in  White  v.  Cuyler  '  that  where 
a  wife  and  a  surety  entered  into  a  covenant  with  the  plaintiff, - 
which  the  wife  failed  to  perform,  and  suit  was  brought  in 
assumpsit  against  the  husband,  that  covenant  would  not  lie, 
for  the  wife  had  no  authority  to  bind  him  by  deed,  and  that  the 
covenant  of  the  surety  did  not  by  operation  of  law  extinguish 
the  debt  of  the  principal. 

§  751.  Same  subject.  These  cases  have  been  supposed  to 
recognize  a  distinction  between  negotiable  paper  given  by  a 
surety  in  payment  of  the  principal's  debt  and  other  forms  of 
agreement  or  obligation  for  that  purpose,  based  on  the  idea  that 
negotiable  paper  is  a  representative  of  money  and  that  a  bond 
is  nothing  like  it.  Such  a  distinction  cannot  be  maintained; 
neither  is  money,  but  each  has  a  money  value ;  and  if  property 
may  be  accepted  in  lieu  of  money  as  a  payment  and  the  dis- 
charge of  a  debt  in  this  manner  by  a  surety  will  sustain  an 
action. for  money  paid,  why  should  not  a  payment  made  by  the 
delivery  of  a  bond,  note  or  other  valuable  promise  to  pay 
money?  Several  American  cases  have  recognized  this  distinc- 
tion, though  not  uniformly  upon  the  same  ground.'  These,  as 
well  as  the  English  cases  which  they  purport  to  follow,  appear 
to  turn  on  the  technical  point  that  payment  of  the  debt  by  the 
surety  with  any  new  security,  other  than  negotiable  paper,  will 
not  support  the  action  for  money  fcdd?     Where  the  plaintiff 

7  6  T.  R.  176.  riaon   v.   Berkey,    7    S.   &   E.   238; 

8  Petres  v.  Harmon,  8  Elackf.  112,      Sayre  v.  King,  17  W.  Va.  562. 

44  Am.   Dec.   738;    Bennett  v.   Bu-  This  distinction  is  founded  upon 

chanan,  3  Ind.  47;    Eomine  v.  Ro-  no  apparent  good  reason.     Stone  v. 

mine,  59  id.  346 ;  Campbell  v.  Jones,  Hammell,  83   Cal.   547,   17  Am.   St. 

4  Wend.  306;  Gumming  v.  Hackley,  272,  8  L.R.A.  425. 

8  Johns.  202;  Boulware  V.  Robinson,'  9  The   execution   by    an   insolvent 

8  Tex.  327,  58  Am.  Dee.  117;  Mor-  principal  and  one  of  several  sure- 
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gave  his  promissory  note  for  an  executory  consideration  which 
failed,  and  the  defendant,  the  payee,  sold  the  note  and  got  his 
pay  for  it,  but  it  did  not  appear  how  or  in  what  form,  the 
plaintiff's  action  for  money  had  and  received  was  maintainable. 
The  note  was  treated  as  having  gone  into  the  hands  of  an  inno- 
cent holder,  and  the  proceeds  in  the  defendant's  hands  were, 
therefore,  money  had  and  received  to  the  plaintiff's  use.^"  An 
insurance  broker  effected,  on  behalf  of  another  person,  a  policy 
under  seal  with  a  company  of  which  he  was  a  member.  The 
policy  recited  that  the  broker,  upon  his  representation  that  he 
was  duly  authorized  as  owner,  agent  or  otherwise,  to  make  as- 
surance upon  the  vessel  mentioned  in  the  policy,  and  was 
desirous  of  making  such  insurance,  had  covenanted  with  the 
company  to  pay  the  premium;  and  then  alleged  that  in  con- 
sideration of  the  premises  and  of  such  covenant  the  policy  was 
effected.  The  broker  having  become  bankrupt  vnthout  having 
paid  the  premium,  his  assignees  were  entitled  to  recover  from 
the  assured  the  amount  of  the  premium  which  he  had  cove- 
nanted to  pay.  This  recovery  was  allowed  under  a  declaration 
which  charged  that  the  defendants  were  indebted  to  the  plain- 
tiffs for  premiums  due  to  the  bankrupt  for  and  in  respect  of  his 
having  caused  and  procured  to  be  underwritten  divers  policies ; 
but  it  was  declared  that  the  plaintiffs  were  not  entitled  to  re- 
cover such  sums  under  the  count  for  money  paid  because  the 
broker  had  not  actually  paid  the  sums  or  done  anything  which 
was  equivalent  to  payment.  Bayley,  J.,  said:  "Then  it  is 
necessary  to  consider  in  what  situation  the  broker  stands  in 
order  to  ascertain  whether  he  is  not  entitled  to  call  on  the  assured 
for  the  premiums.  The  underwriters  have  a  claim  upon  him 
for  the  full  amount  of  the  premiums;  and  if  that  be  so  he 
ought  to  recover  those  premiums  from  those  persons  who  have 
had  the  benefit  of  the  policies."  Parke,  J.,  said:  "He  un- 
doubtedly did  procure  to  be  underwritten  for  them  policies  in 

* 

tie3  of  their  note,  in  lieu  of  a  for-  Ryan  v.  Krusor,  76  Mo.  App.  496. 
mer    note,    does    not    entitle    such  i"  Colville  v.  Bealy,  2  Denlo  139 ; 

surety    to  .contribution    from    the  Van  Ostrand  v.  Reed,  1  Wend.  424, 

other    sureties    upon    the    original  19  Am.  Dec.  529 ;  Chapman  v.  Shaw, 

note.     Bell  v.   Boyd,  76  Tex.  133;  5  Me.  59. 
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this  particular  form;  and  the  defendants  have  had  the  benefit 
of  them  and  they  have  been  as  beneficial  to  the  defendants  as 
if  the  premiums  had  been  actually  paid  by  the  bankrupt  to  the 
underwriters;  for  the  company  cannot  have  any  recourse  to  the 
defendants  for  the  premiums,  and  in  consequence  the  defendants 
are  liable  to  pay  a  sum  of  money  to  the  plaintiffs."  *' 

§  752.  Liability  of  principal  for  surety's  costs.  On  the  sub- 
ject of  the  principal's  liability  for  costs  incurred  by  the  surety, 
it  should  be  borne  in  mind  that,  as  between  them,  it  is  for  the 
default  of  the  principal  that  the  surety  is  proceeded  against 
by  the  creditor.  It  is  not  a  surety's  duty  to  his  principal,  but 
the  principal's  duty  to  the  surety  as  well  as  to  the  other  con- 
tracting party,  to  fulfill  the  contract  by  which  they  are  bound. 
Hence,  it  is  but  just  that  if  the  surety  is  sued  upon  that  con- 
tract the  principal  shall  be  liable  to  him  for  the  costs  which  he 
may  have  to  pay  in  consequence  of  such  suit,  and  so  the  law 
dealares.'*  And  this  principle  applies  to  accommodation  parties 
to  commercial  paper,"  but  not  between  other  parties  primarily 
and  secondarily  liable.^*  If  a  surety  knows  that  a  claim  made 
by  a  creditor  of  his  principal  is  just  he  has  no  right  to  contest 
a  suit  brought  against  him  and  litigate  the  same.  If  he  does 
and  fails  he  cannot  recover  of  his  principal  the  costs  so  in- 
curred. He  is  only  entitled  to  recover  the  costs  of  a  judgment 
by  default  ^°  and  the  costs  of  execution.  These  latter,  it  has 
been  held,  could  not  be  recovered,"  but  it  is  believed  the  surety 

11  Power  V.  Butcher,   10  B.  &  C.  16  Holmes  v.  Weed,  24  Barb.  546 ; 

329.  Short  v.  Galloway,  11  Ad.  &  E.  28. 

18  Boyd   V.    Myers,    12   Lea    175;  See  Whitworth  v.  Tilman,  40  Miss. 

Bennett  V.  Dowling,  22  Tex.  660;  Ap-  76;  Robinson  v.  Sherman,  2  Gratt. 

gar  V.  Hiler,  24  N.  J.  L.  812;  Pres-  178,  44  Am.  Deo.   381;   Redfield  v. 

lar    V.    Stallworth,    37    Ala.    402;  Haight,  27  Conn.  31. 

Hulett    V.    Soullard,    26    Vt.    295;  In  Steinhart  v.  Doellner,  34  N.  Y. 

Wynn  v.  Brooke,  5  Eawle   106;  Mc-  Super.  Ct.  218,  it  was  held  that  where 

Kee  V.  Campbell,  27  Mich.  497.  a  surety  allowed  a  suit  to  go  by  de- 
ls Baker  v.  Martin,  3  Barb.  634 ;  fault  without  notice  to  his  princi- 

Hubbly    V.    Brown,    16    Johns.    70;  pal,    he    should    only    recover    the 

Jones  V.  Brooke,  4  Taunt.  464;  Mott  costs  incident  to  the  service  of  the 

V.  Hicks,  1  Cow.  513.  summons;    he  should  have  notified 

1*  Dawson  v.  Morgan,  9  B.  &  0.  his  principal,  and  thus  enabled  him 

618;    King   V.   Phillips,   Pet.   C.   C.  to  settle  without  further  costs. 

350.  16  Emory  v.  Vinall,  26  Me.  235. 
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has  the  same  right  to  costs  incurred  on  an  execution  as  in  obtain- 
ing judgment;  one  equally  with  the  other  is  the  expense  of  the 
coercive  measures  of  the  creditor  to  make  the  money  in  con- 
sequence of  the  principal's  default.  Eedfield,  C.  J.,  said: 
"If,  when  a  surety  was  sued  upon  the  debt  of  his  principal  and 
was  unable  to  pay  it,  and  the  same  went  into  judgment  and  was 
levied  upon  his  land  he  must  lose  all  costs  recovered  and  Jhe  ex- 
penses of  the  levy  because  he  did  not  pay  the  principal  debt  more 
promptly  than  the  debtor  himself,  whose  duty  it  was  to  do  it  and 
save  the  surety  all  trouble,  it  would  certainly  afford  a  remark- 
able instance  of  absurd  refinement,  not  to  say  refined  absurdity; 
and  if  the  debt  may  be  recovered  [by  the  surety  of  the  princi- 
pal] as  money  paid,  so  equally  may  the  costs."  "  Whether  a 
surety  may  defend  and  thus  increase  the  costs  at  the  expense  of 
his  principal  will,  as  in  other  cases  of  recovery  over,  depend  on 
the  reasonableness  of  his  conduct  in  doing  so  and  the  expendi- 
tures made.''  Where  he  persists  in  making  a  defense  after 
being  notified  by  the  principal  that  none  exists,  and  contrary  to 
his  express  wishes  he  does  so  at  his  peril.'*  A  surety  who  has 
paid  into  court  the  money  for  which  he  was  liable  cannot  re- 
cover counsel  fees  if  the  fund  is  insufficient  to  pay  all  the 
creditors.^" 

§  753.  Principal  not  liable  for  consequential  damages.  In 
an  early  Massachusetts  case,  disclosing  extraordinary  facts,  the 
extent  of  a  surety's  redress  against  the  principal  was  very 
clearly  defined.*'  The  plaintiff  signed  a  bond  as  surety  for  one 
of  the  defendants  for  the  payment  of  duties  at  a  custom-house 
in  1814. .  The  British  forces  took  possession  of  the  custom- 
house and  the  bond,  after  which  a  monition  was  posted  up 
directing  the  obligors  to  appear  at  Halifax  and  show  cause  why 

nHulett  V.  Soullard,  26  Vt.  295;  373;  Duboia  v.  Hermann,  56  N.  Y. 

Norfolk  V.  American  S.  G.  Co.,  108  673;   Slingerland  v.  Bennett,  66  id. 

Mass.  404.  611;    American    S.    Co.    v.   Vinson- 

18  See  §  82;  Downer  v.  Baxter,  30  haler,  92  Neb.  1. 

Vt.    467;    Thomson-  v.    Taylor,    11  19  Beckley   v.   Munson,   22    Conn. 

Hun,   274;   Bennett  v.   Dowling,  22  299. 

Tex.  660;  Whitworth  v.  Tilman,  40  20  United   States   v.    Heaton,    128 

Miss.  76;  Cranmer  v.  McSwords,  26  Fed.  414,  63  C.  C.  A.  156. 

W,  Va.  412;   May  v.  May,  19  Tla.  2lHayden  v.  Cabot.  17  Mass,  169, 
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they  should  not  be  held  to  pay  the  bond  to  the  captors;  this 
was  followed  by  the  issue  of  a  capias  against  them ;  the  plaintiff 
fled  to  avoid  the  process ;  he  went  with  his  family  to  Boston  and . 
remained  for  a  year  or  more;  he  was  a  merchant  of  respectable 
standing  and  large  business;  ,had  many  debts  due  him  which 
were  probably  lost  by  reason  of  his  absence.  There  was  a 
written  promise  of  the  defendant  to  save  the  plaintiff  harmless 
from  any  loss  he  might  sustain  by  signing  the  bond.  The  court 
held  that  all  the  indemnity  which  a  surety  in  a  bond  for  the 
payment  of  money  can  claim  from  the  principal  is  the  amount 
he  has  paid  on  account  of  the  bond,  with  all  such  reasonable  ex- 
penses as  he  may  have  been  obliged  to  incur ;  not  such  extraor- 
dinary and  remote  expenses  as  might  have  been  prevented  by 
its  payment.  Parker,  C.  J.,  said :  "The  common  construction 
of  such  a  contract  is  that  if  the  surety  is  obliged  to  pay  the 
bond,  by  suit  or  otherwise,  the  principal  shall  repay  him  the 
sum  he  has  been  obliged  to  advance,  together  with  all  such 
reasonable  expenses  as  he  may  have  been  obliged  to  incur  and 
which  may  be  considered  as  the  necessary  consequence  of  the 
neglect  of  the  principal  to  discharge  his  own  debt.  But  extraor- 
dinary expenses  which  might  have  been  avoided  by  payment 
of  the  money  or  remote  and  unexpected  consequences  are  never 
considered  as  coming  within  the  contract.  Thus,  if  a  surety, 
by  reason  of  being  obliged  to  pay  money  for  his  principal,  be- 
comes embarrassed  in  his  business,  and  is  finally  obliged  to 
abandon  it,  it  is  not  expected  that  the  principal  will  be  held  to 
indemnify  him  for  his  consequential  misfortune.  It  is  not  the 
natural  and  necessary  effect  of  his  becoming  surety,  but  is  oc- 
casioned by  his  undertaking  to  do  what  he  was  not  in  a  condition 
to  perform.  So  any  loss  or  expense  occasioned  by  an  attempt  to 
avoid  payment  of  an  obligation  cannot  have  been  contemplated 
by  the  parties  as  a  subject  of  indemnity;  the  true  meaning  of 
the  contract  being  that  if  the  surety  pays  voluntarily  he  shall  be 
reimbursed;  if  he  is  compelled  by  suit  to  pay  he  shall  also  be 
indemnified  for  his  costs  and  expenses.  Flight  to  avoid  pay- 
ment of  the  debt  is  an  accident  wholly  unforeseen,  and  its  con- 
sequences cannot  be  considered  as  provided  for.  The  principal 
had  a  right  to  calcidate  upon  his  surety's  ability  to  pay,  and 
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did  not  stipulate  to  save  him  harmless  from  anything  hut  the 
payment  of  money.  If  the  surety  were  put  in  prison,*^  or  if 
his  goods  were  sold  at  a  sacrifice  these  would  not  he  legal 
grounds  of  suit  for  indemnity,  because  they  might  he  avoided 
by  payment  which  he  must  he  considered  as  stipulating  that  he 
was  able  to  make.  The  indefinite  nature  and  extent  of  such 
damages  as  are  claimed  in  the  present  action  is  also  a  sufficient 
objection  to  the  character  of  the  action  itself.  If  a  surety  who 
flies  to  avoid  payment  can  recover  an  indemnity  for  all  the  con- 
sequences of  his  flight,  such  as  the  loss  of  business,  loss  of  debts, 
expenses  of  removing  and  supporting  his  family,  the  principal 
would  have  no  means  of  protecting  himself  against  extravagant 
claims;  so  that  the  danger  would  rather  lie  in  having  a  surety 
than  in  becoming  one,  which  has  heretofore  been  thought  to  be 
attended  with  the  most  hazard."  ^  A  bond  conditioned  to  pay 
all  damages  of  whatsoever  nature  and  kind  that  may  be  suf- 
fered or  sustained  in  consequence  of  an  entry  upon  land  for 
the  purpose  of  laying  gaspipe,  covers  loss  of  trade  resulting 
from  the  enforced  removal  of  the  place  of  business  of  the 
obligee.** 

§  754.  Contribution  between  co-sureties.  The  right  of  one 
surety  to  call  upon  his  co-surety  for  contribution  arises  from  a 
principle  of  equity  growing  out  of  the  relation  which  the  parties 
have  assumed  towards  each  other.  It  has  been  supposed  not  to 
result  from  any  implied  contract  between  them,  but  to  be  based 
upon  an  acknowledged  principle  of  natural  justice  which  re- 
quires that  those  who  voluntarily  assume  a  common  burden 
should  bear  it  in  equal  proportions.*'     This  equity  attaches 

22  Powell  V.  Smith,  8  Johns.  249.  Horek,    57    Minn.    497;     Frost    v. 

23  Vance  v.  Lancaster,  3  Hayw.  Tracy,  52  Mo.  App.  308;  Ryan  v. 
130.  See  §§  762,  763,  especially  the  Krusor,  76  Mo.  App.  496;  Bank  v. 
substance  of  the  opinion  in  Eipley  Opera  H.  .Co.,  23  Mont.  34,  75  Am. 
V.  Mosely,  57  Me.  76.  St.  499;   Smith  v.  Mason,  44  Z^eb. 

24  Pennsylvania  N.  G.  Co.  v.  Cook,  610 ;  Ladd  v.  Chamber  of  Com- 
123  Pa.  170.  merce,  37  Ore.  49;  Graves  v.  Smith, 

26  Miller    v.    Perkerson,    128    Ga.  4   Tex.    Civ.   App.    537;    Liddell   v. 

465;    Sanders  v.  Herndon,   128  Ky.  Wiswell,    59    Vt.    365;    Deering    v. 

437;  Porter  v.  Horton,  80  111.  App.  Earl    of    Winchelsea,    1    Cox    318; 

333;  Deering  v.  Moore,  86  Me.  181,  Wayland   v.   Tucker,   4  Gratt.   267, 

41  Am.  St.  534;  Barge  v.  Van  Der  50  Am.  Dec.   70;    White  v.  Banks, 
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when  the  relation  commences/^  and  may  at  once  be  invoked 
(vhen  one  surety  has  been  compelled  to  pay  the  debt,^'' 
or  has  paid  it  without  compulsion,^'  even  before  it  was 
due ;  ^^  but  not  before  making  payment.*"     These  propositions 


21  Ala.  705,  56  Am.  Dec.  283;  Rus- 
sell T.  Failor,  1  Ohio  St.  327,  59  Am. 
Dec.  631 ;  Dent  v.  King,  1  Ga.  200, 
44  Am.  Dec.  638;  Warner  v.  Mor- 
rison, 3  Allen  566;  Camp  v.  Bost- 
wick,  20  Ohio  St.  337,  5  Am.  Eep. 
669;  Roberts  v.  Adams,  6  Porter 
361,  31  Am.  Dec.  694;  Wells  v.  Mil- 
ler, 66  N.  Y.  255 ;  Connolly  v.  Dolan, 

22  R.  I.  60;  Fllckinger  v.  Price, 
165  Iowa  570. 

Hence  the  obligations  growing  out 
of  the  relation  are  not  affected  by 
the  discharge  in  bankruptcy  of  one 
surety  when  his  co-surety  made  the 
payment  subsequent  to  such  dis- 
charge. Liddell  v.  Wiswell,  59  Vt. 
365. 

The  fact  that  one  of  several  sure- 
ties on  a  bond  is  surety  on  the  note 
by  which  the  debt  secured  by  the 
bond  is  evidenced  does  not  make 
that  surety  liable  for  the  entire 
debt  as  between  him  and  the  other 
sureties.  Johnson  v.  Hicks,  97  Ky. 
116. 

2eLabbe  v.  Bernard,  196  Mass. 
551,  14  L.R.A.(N.S.)    457. 

it  Wilson  V.  Kieffer,  141  Mo.  App. 
137;  Wayland  v.  Tucker,  4  Gratt. 
267,  50  Am.  Dec.  76;  Yawger  v. 
American  Surety  Co.,  212  N.  Y.  292. 

It  is  immaterial  that  there  is  a 
failure  of  consideration  between 
maker  and  payee  of  a  note.  Cum- 
mins V.  Line,  43  Okla.  575. 

Sureties  who  have  paid  more 
than  their  pro  rata  share  may 
jointly  sue  a  co-surety  for  contribu- 
tion. Train  v.  Emerson,  141  Ga. 
95,  49  L.R.A.(N.S.)  950. 
^  Insolvency  of  the  principal  and 
payment  of  the  debt  must  occur  be- 
fore the  right  to  contribution  exists. 


and  the  fact  that  a  surety  takes  a 
mortgage  is  immaterial,  where  such 
mortgage  is  worthless.  Hall  v. 
Gleason,  158  Ky.  789. 

Contribution  may  be  compelled 
without  proof  of  a  request  from  co- 
obligors  or  any  of  them  to  pay. 
Hoyt  V.  Tuthill,  33  Hun  196. 

"There  is  no  contractural  rela- 
tion between  sureties  enabling  one 
to  discharge  a  common  obligation 
at  his  own  pleasure  and  in  his  own 
way,  and  thereby  bind  the  other. 
The  whole  right  of  contribution 
rests  upon  the  doctrine  of  com- 
pulsory payment.  Where  one  surety 
is  compelled  to  pay  the  nonpaying 
surety  is  required  to  contribute  in 
proportion  to  the  benefit  received  by 
him.  But  this  obligation  is  raised 
by  the  necessity  which  the  paying 
surety  was  under  of  making  the 
payment,  and  therefore  he  can  have 
no  contribution  unless  his  payment 
was  compulsory."  Ladd  v.  Cham- 
ber of  Commerce,  37  Ore.  49,  63, 
citing  Halsey  v.  Murray,  112  Ala. 
185;  Bancroft  v.  Abbott,  3  Allen 
524;  Skrainka  v.  Rohan,  18  Mo. 
App.  340;  HoUinsbee  v.  Ritchey,  49 
Ind.  261. 

A  surety  who  has  paid  only  his 
part  of  the  debt  is  not  entitled  to 
contribution  from  others  who  have 
done  likewise.  Pollard  v.  Pittman, 
37  Ind.  App.  475. 

28  Wilks  V.  Vaughan,  73  Ark.  174 ; 
Day  V.  McPhee,  41  Colo.  467 ;  Honce 
V.  Schram,  73  Kan.  368;  Mason  v. 
Pierron,  69  Wis.  585. 

A  co-surety  need  not  wait  to  be 
sued  if  he  is  bound  to  pay  the  debt, 
but  when  it  is  due,  to  save  costs 
and  expenses,  may  pay  it  and  have 
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rest  upon  the  assumption  that  the  deht  was  not  barred  by 
the  statute  of  limitations  as  to  all  the  sureties.*'  This  right 
is  now  recognized  and  enforced  at  law,  because  the  equitable 
principle  has  been  so  long  and  so  generally  acknowledged 
and  applied  that  persons  in  placing  themselves  under  cir- 
cumstances to  "which  it  applies  may  be  supposed  to  act  under 
contract  implied  from  the  universality  of  that  principle.'^ 
By  becoming  sureties  each  impliedly  promises  the  others,  in 
contemplation  of  law,  that  he  will  faithfully  perform  his 
part  of  the  contract  and  pay  his  proportion  of  loss  in  case 
of  the  insolvency  of  the  principal ; ''  in  other  words,  that 
he  will  pay  his  proportion  of  the  debt  if  the  principal 
neglects  to  pay  it  or  will  save  his  co-surety  harmless  from  in- 
jury by  being  obliged,  through  the  former's  neglect,  to  pay 
more  than  his  proper  portion  of  it.  The  obligation  does  not 
arise  solely  out  of  the  consideration  that  the  surety  so  liable 
has  been  relieved  of  a  burden,  but  it  arises  also  from  the  con- 
sideration that  he  engaged  to  indemnify  his  co-surety  against 
loss  arising  from  neglect  to  pay  his  own  share  in  case  of  the 
principal's  delinquency.**  The  reason  for  the  rule  is  reinforced 
where  one  surety  obtains  a  benefit  from  the  principal's  prop- 
erty.**    It  is  on  this  theory  of  the  relation  of  sureties  to  each 

contribution.     State  v.   Blakemore,  81  Morris  v.  Hulme,  71  Kan.  628. 

7   Heisk.   651;   Douglass  v.  Wilson,  32  Lansdale  v.  Cox,  7  T.  B.  Mon 

3  Tenn.  Cas.  561;   Sinclair  t.  Wis-  401;    Bachelder  v.   Fiske,   17   Mass 

mann,  183  Mo.  App.  709.  464;  Norton  v.  Coons,  6  N.  Y.  33 

A    payment   made   after    demand  Agnew  v.  Bell,  4  Watts  31 ;   Cray- 

and  suit  threatened  is  not  a  volun-  thorne  v.   Swinburn,   14   Ves.    160 

tary     payment,     and     entitles     tliu  Paulin  v.  Kaighn,  29  N.  J.  L.  480 

surety   making   It   to    contribution.  33  Hickborn    v.    Fletcher,    66   Me. 

Harden  v.  Carroll,  90  Wis.  350.  209,  22  Am.  Rep.  562. 

29HothamT.  Berry,  82  Kan.  412:  34  Sanders   v.    Herndon,    122    Ky. 


760,  5  L.R.A.(N.S.)    1072,  121  Am., 
St.    493;     Caldwell    v.    Hurley,    41 


A.    Guckenheimer    &    Bros.    Co.    v. 
Kann,  243  Pa.  75. 

30  Mentzer  v.  Burlingame,  78  Kan.  ,,     one      n      ^.            w     ii     oo 

219,  18  L.R.A.(N.S.)    585;   Gourdin  ^^^^^    ^'^'    ^'°'^^   ^-    ^^^^^'    ^^ 

V.    Trenholm,    25    S.    C.    362,    377;  ^«-  ^^^'  ^""^^  ^-  W""^'  *  '^-  ^^^' 

Bushnell  v.  Bushnell,  77  Wis.  435,  Bradley   v.    Burwell,    3    Denio    61; 

9   LEA    411  Johnson  v.  Harvey,  84   N.  Y.   363, 

The    surety    must    pay    his    own  38  Am.  Eep.  515. 

money,    not    that    of    the    creditor.  3B  Page  v.  Harper,   73  Kan.  229, 

Skile's  Est.,  211  Pa.  631.           ,  117  Am.  St.  465. 
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other  that  the  estate  of  a  deceased  surety  is  usually  bound  to 
contribute  to  the  discharge  of  a  liability  which  occurred  sub- 
sequent to  his  death.**  The  legal  action  for  contribution  may 
be  maintained  though  the  insolvency  of  the  principal  is  neither 
averred  nor  proved.^''  In  equity  the  rule  is  otherwise.*'  There 
is  force  in  the  statement  of  an  author  that  "as  the  right  to  contri- 
bution is  grounded  upon  the  same  reasons,  both  at  law  and  in 
equity,  it  seems  that  the  rule  should  be  the  same  in  both  juris- 
dictions." "  "The  right  of  a  surety  to  contribution  for  costs 
and  expenses  incurred  in  defending  a  suit  depends  on  the  ques- 
tion whether  the  defense  was  prudent.  If  it  was,  the  expenses 
of  the  defense  may  be  recovered,  and  there  seems  to  be  no  dif- 
ference in  principle  between  costs  and  counsel  fees  in  this 
respect."  *°  In  another  case  the  rule  is  thus  vindicated :  While 
it  is  true  a  surety  is  not  bound  to  await  the  bringing  of  suit  by 
the  creditor  in  order  to  entitle  him  to  contribution,  we  know  of 
no  rule  which  compels  him  to  accept  the  amount  claimed  by  the 
creditor  as  just  and  correct,  nor  of  any  rule  which  makes  his 
determination  of  the  validity  or  amount  of  the  debt  conclusive 
upon  his  co-surety.  If  the  creditor  having  a  claim  against 
several  sureties  may  select  the  one  he  wishes  to  sue,  and  the 
one  sued  is  limited  in  his  right  of  contribution  to  the  actual 
default  of  the  principal,  exclusive  of  the  costs  of  suit,  he  can 
by  his  selection,  to  the  extent  of  such  costs,  jnake  a  victim  of 

36  Johnson     v.     Harvey,     supra;  40  Connolly  v.  Dolan,  22  R.  I.  60, 

Bradley   v.    Burwell,    3    Denio    61;  84  Am.   St.  816,  citing  Fletcher  v. 

Ramskill  v.  Edwards,   31   Ch.  Div.  Jackson,  23  Vt.  581;  Davis  v.  Emer- 

100;   Aikin  v.  Peay,  5  Strobh.   15,  son,  17  Me.  64;  Wagenseller  v.  Pret- 

53  Am.  Dec.  684;   Conover  v.  Hill,  tyman,  7  111.  App.  192;   Bright  v. 

76   111.    342;    Stephens   v.  Meek,   6  Lennon,  83  N.   C.   183;    Backus  v. 

Lea   266;    In   re   Blumen,   13   Fed.  Coyne,    45    Mich.    584;     Gross    v. 

623.     Contra,   Waters   v.   Riley,   2  Davis,  87  Tenn.  226,  10  Am.  St.  635 ; 

H.  &  G.  305,  18  Am.  Dec.  302.  Van   Winkle   v.    Johnson,    11    Ore. 


S7  Boutin  v.  Etsell,  110  Wis.  276 
Smith  V.  Mason,  44  Neb.  610 
Goodall  V.  Wentworth,  20  Me.  322 


469,  472,  50  Am.  Rep.  495;  Brandt 
on  Suretyship  &  G.,  §  283.  The  fol- 
lowing cases  were  referred  to  as  sus- 


Rankin  v.  Collins,  50  Ind.  158;  Sloo  taining  the  view  that  such  expenses 

V.  Cool,  15  111.  47.  are  not  recoverable  unless  they  had 

88  Brandt  on  Suretyship  &  G.  ( 2nd  been  authorized  by  the  surety  from 

ed.),  §  290,  and  cases  cited.  whom  recovery  is  sought  or  were  in- 

39  Id.  -^ "  curred    in    a    suit    to    which    such 
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tlie  surety  sued  and  thus  make  the  common  burden  personal 
oppression.  We  think  the  true  rule  is  that  where  the  surety 
obtains  any  advantage  from  the  suit,  or  where,  although  the 
resistance  of  the  suit  was  unsuccessful,  there  were  reasonable 
grounds  of  defense,  if  the  defendant  acted  as  a  prudent  man 
would,  in  the  light  of  facts  and  circumstances  showing  a  prob- 
ability of  success  in  whole  or  in  part,  the  surety  sued  should  be 
entitled  to  include  the  costs  and  damages  of  the  suit  in  his  claim 
for  contribution  against  his  co-sureties.  His  co-sureties  ought 
not  and  cannot  complain,  for  the  burden  of  paying  the  d*ebt 
rested  equally  upon  them  and  they  could  have  prevented  suit 
or  even  stopped  it  after  its  commencement  by  paying  the  de- 
mand of  the  creditor." 

§  755.  Who  are  co-sureties;  proof  of  relationship;  bonds  in 
legal  proceedings;  contribution  in  cases  of  tort.  All  sureties  of 
the  same  principal  in  respect  to  the  same  debt  or  liability 
are  not  co-sureties.  It  is  not  sufficient  that  both  parties  are 
sureties;  they  must  occupy  the  same  position  in  respect  to  the 
principal,  and  without  equities  between  themselves  giving  ad- 
vantage to  one  over  the  other.**  A  surety  in  a  note  cannot  claim 
contribution  from  an  indorser  as  such,*^  but  proof,  and  even 
parol  proof,  is  admissible  to  show  that  they  are  co-sureties.** 
Where  one  indorses  a  note  before  it  is  issued  he  is,  prima  facie, 
a  guarantor  and  many  treat  all  the  makers  as  principals  for 
his  indemnity,  though  he  knew  a  part  were  sureties ;  the  actual 

surety    was    a    party:    Eiiight    v.  *2  Rosenbaum  v.  Goodman,  78  Va. 

Hughes,   3    C.   &   P.   467;    John   v.       121;  Moore  v.  Moore,  4  Hawks  358 

Jones,  16  Ala.  454   [but  see  Carter      Wells    v.    Miller,    66    N.    Y.    255 

V.  Fidelity  &  D.  Oo.,  134  Ala.  369] 

Greely  v.  Dow,  2  Mete.  (Mass.)  176 

Warner  v.  Morrison,  3  Allen  566 

Newcomb  v.  Gibson,  127  Mass.  396 

Boardman  v.  Paige,  11  N.  H.  431 

Hayes   v.   Morrison,   38   N.   H.   90, 

See  §  756  as  to  the  basis  of  contri 


Schram  v.  Werner,  85  Hun  293 
Chapeze  v.  Young,  87  Ky.  476 
Adams  v.  Flanagan,   36  Vt.   400. 

MTitcomb  v.   McAllister,  81  Me. 
399. 

44  Brady  v.  Brady,  110  Md.  656; 
Houck  V.  Graham,  106  Ind.  195,  55 
bution,  and  for  other  cases  sustain-  Am.  Rep.  727;  Knopf  v.  Morel,  111 
ing  and  denying  the  liability  to  con-  Ind.  570;  Nurre  v.  Chittenden,  56 
tribute.  lud.  462;  Dawson  v.  Petway,  4  Dev. 

41  Carter  V.  Fidelity  &  D.  Co.,  134      &  Batt.   396;    Sloan  v.   Gibbes,   56 
Ala.  369,  92  Am.  St.  41,  S.  C.  480,  76  Am.  St.  559. 
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relation  of  such  indorser  to  the  other  parties  may  be  shown  bj 
parol.**  So  it  inay  be  shown  that  though  two  persons  signed 
the  same  obligation  as  sureties  for  a  third,  one  of  them  did  so  at 
the  request  of  the  principal  and  the  other  as  surety  of  the  first 
surety,  and  thus  that  they  were  not  co-sureties  as  between  them- 
selves. In  that  case  the  first  surety  stands  in  the  relation  of 
principal  to  the  second  surety  and  is  responsible  to  him  for 
whatever  he  is  compelled  to  pay,  and  has  in  no  event  any  claim 
against  him  for  contribution.*' 

An  agreement  made  between  parties  prior  to  or  contempo- 
raneously with  their  executing  a  written  obligation  as  sure- 
ties by  which  one  agrees  to  indemnify  the  other  from  loss  does 
not  contradict  the  terms  nor  vary  the  legal  effect  of  the  written 
obligation,  and  such  agreement  may  be  proved  by  parol  evidence. 
Such  promise,  although  not  in  writing,  is  a  bar  to  an  action  by 
the  party  making  it  against  his  co-surety  for  contribution.*'' 
In  Longley  v.  Griggs*'  the  plaintiff,  as  surety,  was  one  of 
makers  of  a  note  and  paid  it ;  the  defendant  was  a  guarantor  by 
indorsement  on  its  back  before  it  was  delivered  to  the  payee. 
The  note  was  given  in  payment  of  a  similar  note  made  by  the 
same  parties  and  indorsed  by  the  defendant  as  surety.  It  was 
contended  that  he  was  liable  to  contribution  because  he  indorsed 
the  old  note  as  surety,  and  the  same  relationship  continued  after 
the  new  note  was  given.  It  was  held,  however,  that  he  did  not 
continue  in  the  same  relation  to  the  note.  He  made  a  new  en- 
gagement, and  had  a  right  to  do  so ;  he  did  it  by  filling  up  the 
indorsement  with  the  engagement  of  a  guarantor  merely. 

One  who  becomes  surety  in  the  course  of  legal  proceedings 
against  the  principal  has  no  right  of  contribution  against  the 
original  surety  for  the  debt;  but  on  the  contrary,  the  latter  is 

4B  Hamilton    v.    Johnson,    82    111.  J.  250;  Harris  v.  Warner,  13  Wend. 

39;  Keith  v.  Goodwin,  31  Vt.  268;  400;   Thoirlpson  v.  Sanders,  4  Dev. 

Longley   v.   Griggs,    10    Pick.    121;  &   Batt.   404;    Carter   v.    Black,   id. 

Montgomery  v.   Page,   29  Ore.   320,  425;    Haydeu  v.   Thrasher,   18   Fla. 

and  cases  cited.    See  §  730.  795. 

*6  Sanders   v.    Herndon,    122    Ky.  « Kaufman  v.  Barbour,  98  Minn 

760,  5  L.E.A.(N.S.)    1072,  121  Am.  158;    Barry  v.    Ransom,   12   N.   Y, 

St.  493 ;  Cutter  v.  Emery,  37  N.  H.  462. 
567;  Byers  v.  McClanahan,  6  Gill  &  48  lo  Pick.   121. 
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entitled  to  be  subrogated  to  tbe  creditor's  right  against  such 
later  surety,  as  in  the  case  of  bail,  bonds  for  prison  bounds,  on 
appeal  or  injunction.*' 

A  judgment  having  been  recovered  against  one  surety  and  an 
execution  levied  on  his  property  he  executed  a  forthcoming  bond 
with  another  of  the  sureties,  against  whom  no  judgment  had  then 
been  obtained,  as  his  surety.  After  the  bond  was  forfeited  it 
was  ruled  that  the  surety  in  the  forthcoming  bond,  having  paid 
the  debt,  was  entitled  to  contribution  from  the  other  sureties  in 
the  original  obligation.^*  It  was  held  also  to  be  a  general  rule 
that  if  one  surety  is  insolvent  his  share  shall  be  apportioned 
among  the  solvent  sureties;  but  the  surety  in  the  forthcoming 
bond  having,  by  executing  it,  released  the  property  of  the  prin- 
cipal in  the  bond  and  that  principal  having  become  insolvent, 
his  surety  was  not  entitled  to  recover  from  the  other  sureties  in 
the  original  bond  any  part  of  the  share  of  his  principal  in  the 
forthcoming  bond  as  one  of  the  sureties  in  the  original ;  and  held, 
further,  that  the  surety  in  the  forthcoming  bond  was  not  enti- 
tled ts  a  decree  for  the  costs  of  awarding  the  execution  on  that 
bond  either  against  the  principal  in  the  original  or  his  sureties, 
but  only  against  the  principal  in  the  forthcoming  bond.^^ 

W.,  a  deputy  of  L.,  sheriff,  gave  a  bond  to  his  principal  with 
five  sureties  for  the  faithful  discharge  of  his  duties ;  L.  not  being 
satisfied  with  this  security,  W.  and  three  other  persons  as  his 

49  Fidelity  &  D.  Co.  v.  Bowen,  123  60  In  Shufelt  v.  Moore,  93  Mich. 

Iowa  356;  Briggs  v.  Hinton,  14  Lea  564     after     judgment     against    the 

233 ;  Rosenbaum  v.  Groodman,  78  Va.  maker  and  indorser  of   a  note  the 

121;    Chaffin  v.   Campbell,  4  Sneed  maker  requested  the  indorser  to  in- 

184;   Mitchell  v.  De  Witt,  25  Tex.  ^orse  a  second  note  to  raise  money 

Supp.    180,   78   Am.   Dec.   561;    Os-  to  pay  the  judgment,  and  he  refused 

borne  v.  Cunningham,  4  Dev.  &  Batt.  ^^  ^^  ^^  ^^j^^^  ^^^  ^^^^^  ^^^^^  ^ 

423;  Hartwell  v.  Smith,  15  Ohio  St.  ^^_^^  ^^^^^^  ^^  ^-^    ^„th  in- 

200;    Brandenburg  v.  Flynn,  12  B. 
Mon.  397. 

A  surety  on  a  supersedeas  bond 
given  on  appeal  by  the  principal  in 

an  action  in  which  he  and  another  ^^   Am.   Dec.   717;    Dunlap  v.   Fos- 

were  sureties  on  a  forthcoming  bond  *"'  ^  ^^^-  ^34;  Hammock  v.  Baker, 

has  no  recourse  against  his  surety  3  Bush  208;  Smith  v.  Bing,  3  Ohio 

on   the   latter.     Broughton  v.   Say-  33;  Hartwell  v.  Smith,  15  Ohio  St. 

lor,  129  Ky.  180.  200. 
Suth.  Dam.  Vol.  III.— 26. 


dorsing  the  note.    They  thereby  be- 
came co-sureties. 

61  Preston  v.  Preston,  4  Gratt.  88, 
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sureties  gave  a  second  tond  to  L.  with  like  condition,  a  memo- 
randum being  indorsed  on  this  second  bond  at  the  time  of  its  ex- 
ecution, in  conformity  with  a  previous  agreement,  that  L.  should 
not  resort  to  the  second  bond  for  indemnity  for  the  misconduct  of 
the  deputy  so  long  as  the  sureties  in  the  first  bond  should  be  res- 
idents of  the  state  and  it  should  appear  that  he  could  be  indem- 
nified without  recourse  to  the  sureties  in  the  second  bond.  L. 
recovered  a  judgment  on  the  first  bond  against  the  sureties 
therein  bound  for  the  amount  of  damages  sustained  by  him  by 
reason  of  the  deputy's  misconduct  in  office;  the  sureties  in  the 
first  bond  had  no  right  to  contribution  from  the  sureties  in 
the  second.^* 

There  is  an  exception  in  cases  of  tort  °'  to  the  rule  that  de- 
fendants standing  equali  jure  are  bound  to  contribute.  But  it 
is  not  universally  true  that  there  is  no  contribution  between 
trespassers  or  wrongdoers.  If  one  of  several  parties  who  have 
engaged  in  an  act  which,  when  done,  appears  to  them  right  and 
lawful,  but  which  turns  out  to  be  an  injury  to  some  third  party, 
pays  the  damages  which  such  third  party  may  recover  on  account 
of  the  injury  so  done  he  may  maintain  a  suit  for  contribution ; 
and  all  parties  to  the  transaction  may  be  compelled  to  pay  their 
just  proportions  respectively  of  the  sums  so  paid.  As  decided  in 
Adamson  v.  Jarvis  °*  the  rule  that  wrongdoelrs  cannot  have 
redress  or  contribution  against  each  other  is  confined  to  cases 
where  the  party  seeking  redress  must  be  presumed  to  have  known 
that  he  was  doing  wrong.  When  the  parties  think  they  are  do- 
ing a  legal  and  proper  act  contribution  will  be  compelled ;  but 
when  they  are  conscious  that  they  are  doing  a  wrong  the  courts 
will  not  interfere.*^ 

52  Harrison  v.  Lane,  5  Leigh  414,  Pac.  E.  Co.,  100  Minn.  79,  12  L.R.A. 

27  Am.  Dec.  607.  (N.S.)    675;   Churchill  v.  Holt,  127 

B3  Dent  V.  King,  1  Ga.  200,  44  Am.  Mass.  165,  34  Am.  Hep.  355 ;  Ache- 
Dec.   638;    Wanack  v.  Miehels,  215  son   v.   Miller,   2   Ohio   St.   203,   59 
111.  87   (owner  of  building  leased  for  Am.  Dec.  683;  Torpy  v.  Johnson,  43 
dram-shop  and  keeper  of  shop).   See  Neb.  882. 
cases  cited  in  opinion.  6B  Grimes  v.  Taylor,  93  111.  App. 

54  4  Bing.  66,  approved  in  Palmer  494,  and  local  cases  cited;  Achison 

V.  Wick  &  P.  S.  S.  Co.,  [1894]  App.  v.   Miller,   2   Ohio  St.   203,  59  Am. 

Cas.    318;     Mayberry    v.    Northern  Deq.  663;  Eaton  v.  Mississippi  Val- 
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To  produce  equality  and  give  sureties  a  reciprocal  right  of 
contribution  tlie  legal  character  and  effect  of  their  undertakings 
should  be  in  substance  the  same;  they  should  be  bound  to  the 
performance  of  the  same  duty  or  the  payment  of  the  same  debt, 
and  in  favor  of  the  same  party.  When  this  is  the  case  they  are 
co-sureties  whether  they  all  sign  the  same  instrument  or  sign  dif- 
ferent instruments  at  the  same  or  different  times. ^^  The  guard- 
ian of  a  minor  who  had  given  a  guardianship  bond  in  the  form 
required  by  law  was  subsequently  required,  in  view  of  a  late  in- 
crease of  the  estate,  to  give  a  new  bond  in  a  larger  penal  sum 
than  the  first ;  such  bond  was  accordingly  filed  with  a  new  sure- 
ty. It  was  held  that  both  bonds  were  valid,  and  the  sureties  in 
them  co-sureties ;  that,  being  bound  in  different  sums,  they  were, 
as  between  themselves,  compellable  to  contribute  in  proportion 
to  the  different  penalties  in  their  respective  bonds. °''  Though  a 
surety  upon  such  a  bond,  after  being  discharged  under  a  statute, 
remains  liable  to  the  ward  for  any  past  default  of  his  principal 


ley  T.  Co.,  123  Mo.  App.  117;  First 
Nat.  Bank  v.  Avery  P.  Co.,  69  Neb. 
329,  111  Am.  St.  541;  Vandiver  v. 
PoUak,  107  Ala.  547,  54  Am.  St.  118. 
See  Union  S.  Y.  Co.  v.  Chicago,  etc. 
R.  Co.,  196  U.  S.  217,  49  L.  ed. 
453;  §  764. 

The  distinction  stated  in  the  text 
is  not  always  borne  in  mind.  Block 
V.  Estes,  92  Mo.  318. 

86  Mentzer  v.  Burlingame,  71  Kan. 
581 ;  Wilson  v.  KieflFer,  141  Mo.  App. 
137;  Somers  v.  Johnson,  57  Vt.  274; 
Hanby  v.  Henritze,  85  Va.  177; 
Stevens  v.  Tucker,  87  Ind.  109; 
Young  V.  Shunk,  30  Minn.  503 ;  .Per- 
rins  V.  Ragland,  5  Leigh  552 ;  Whit- 
ing V.  Burke,  L.  K.  6  Oh.  342,  af- 
firming L.  R.  10  Eq.  Cas.  539 ;  Kel- 
lar  V.  Williams,  10  Bush  216;  Deer- 
ing  V.  Earl  of  Winchelsea,  2  B.  & 
P.  270;  Woodvi'orth  v.  Bowes,  5  Ind. 
276;  Breekenridge  v.  Taylor,  5  Dana 
110;  Bosley  v.  Taylor,  id.  157,  30 
Am.  Dec.  667;  Craig  v.  Ankeney,  4 
Gill  225;  Norton  v.  Coons,  3  Denio 


130;  Warner  v.  Morrison,  3  Allen 
566;  Stout  v.  Vanse,  1  Rob.  (Va.) 
169;  Bentley  v.  Harris,  2  Gratt. 
357 ;  Harris  v.  Ferguson,  2  Bailey 
397;  Cobb  v.  Haynes,  8  B.  Mon.  137; 
Bell  V.  Jasper,  2  Ired.  Eq.  597; 
Bright  V.  Lennon,  83  N.  C.  183;  Rob- 
inson V.  Boyd,  60  Ohio  St.  57 ;  Chaf- 
fee V.  Jones,  19  Pick.  260;  Kehnast 
V.  Daum,  6  Ohio  Dee.  401;  Brooks 
V.  Whitmore,  142  Mass.  399;  Cidom 
V.  Odom,  2  Baxt.  446. 

57  Leftkovitz  v.  First  Nat.  Bank, 
152  Ala.  521;  Loring  v.  Bacon,  3 
Cush.  465;  Armitage  v.  Pulver,  37 
N.  Y.  494;  Stevens  v.  Tucker,  .87 
Ind.  109;  Cobb  v.  Haynes,  8  B.  Mon. 
137;  Pickens  v.  Miller,  83  N.  C.  543; 
Bell  V.  Jasper,  2  Ired.  Eq.  597; 
Dentley  v.  Harris,  2  Gratt.  358  (ad- 
ditional injunction  bond)  ;  Keuter 
V.  Thompson,  13  Bush  287  (addi- 
tional official  bond)  ;  Thompson  v. 
Dekum,  32  Ore.  506;  Rudolf  v.  Ma- 
lone,  104  Wis.  470. 
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he  is  not  liable  to  a  surety  of  the  latter  upon  a  second  bond  who 
has  answered  for  such  default  in  consequence  of  a  liability  at- 
tached by  statute  to  the  second  bond.  The  liability  of  the 
second  surety  is  primary  as  between  himself  and  the  first  surety, 
and  he  has  no  right  either  of  indemnity  or  contribution  from  the 
latter." 

Where  several  principals  become  bound  for  the  same  debt 
they  stand  in  the  relation  of  co-sureties.^'  Where  a  debt  is 
contracted  by  several  persons  for  a  cdmmon  purpose  and  one 
of  them  pays  the  whole  of  it  he  may  sue  each  of  the  others 
separately  at  law  for  his  aliquot  share  thereof.^"  Six  persons 
drew  a  bill  of  exchange  upon  which  money  was  received  by 
them;  at  the  same  time  they  executed  an  instrument  in  which 
they  recited  that  the  bill  was  drawn  for  the  mutual  benefit  of 
all  the  parties  to  it,  and  that  each  would  bear  an  equal  propor- 
tion in  its  payment,  each  paying  his  separate  portion.  It  was 
held  that  each  was  surety  for  the  others  for  all  above  his  own 
share  in  the  bill;  that  they  were  co-sureties  for  all  above  the 
sum  they  were  individually  liable  for.^^ 

Indorsements  upon  negotiable  paper  for  the  accommodation 
of  the  drawer  import  not  a  joint  but  a  several  and  successive 
liability,  each  indorser  being  responsible  to  all  who  succeed 
him.^" 

§  756.  Basis  of  contribution;  liability  for  costs.  Co-sureties 
are  always  supposed  to  assume  the  same  risk  and  to  stand 
relatively  to  the  principal  in  the  same  situation ;  neither  obtain- 
ing any  benefit  by  the  transaction  and  each  equally  subjecting 

B8  Little  V.  Bennett,  94  Ga.  405.  174 ;  Stillwell  v.  How,  46  Mo.  589 ; 

69  Chipman    v.    Morrill,    20    Cal.  SKerrod  v.  Rhodes,  5  Ala.  683 ;  Mc- 

130;   Hetfield  v.  Dow,  27  N.  J.  L.  Donald  v.  Magruder,  3  Pet.  470,  7 

540;   Crafts  v.  Mott,  4  N.  Y.  603;  L.  ed.  744;  Harrah  v.  Doherty,  111 

Hayes  V.  Morrison,  38  N.  H.  90.  Mich.     175;     McGurk    v.    Huggett, 

60  Parker  v.   Ellis,  2   Sandf.   223.  56  Mich.  187;  Egbert  v.  Hanson,  34 

61  Martin  v.  Baldwin,  7  Ala.  923.  N.    Y.    Misc.    596 ;    Kelly    v.    Bur- 
68  Bank     of     United     States     v.  roughs,    102    N.    Y.    93.      But    see 

Beirne,   1   Gratt.   239,   42  Am.  Dec.  Daniel  v.  McRae,  2  Hawks  590,  11 

551 ;  McCarty  v.  Roots,  21  How.  432,  Am.  Dec.  787 ;   Richards  v.  Simms, 

16   L.   ed.   162;    Spence  v.  Barclay,  1  Dev.  &  Bat.  48;    Currier  v.  Fel- 

8  Ala.  581;  McCune  v.  Belt,  45  Mo.  lows,  27  N.  H.  366. 
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himself  to  responsibility.*^  Where  one  surety,  without  the 
knowledge  of  his  co-surety,  by  previous  arrangement  with  the 
principal  debtor,  received  one-half  of  the  sum  borrowed  he  was 
denied  contribution  from  the  other  surety  who  undertook  the 
responsibility  in  confidence  that  his  associate  was  equally  with 
him  exposed  to  risk/* 

If  a  surety  is  entitled  to  contribution  his  right  of  recovery, 
and  the  amount  to  which  he  is  entitled  from  his  co-sureties, 
are  based  on  and  governed  by  the  maxim  that  "equality  is 
equity."  Where  all  are  solvent  each  is  responsible  to  his  co- 
surety for  an  aliquot  proportion  of  the  money  for  which  they 
were  bound,  ascertained  by  the  number  of  sureties.**  If  one  of 
several  has  paid  the  entire  debt,  or  more  than  his  share  of  it, 
each  of  the  others  is  severally  liable  for  his  proportion,  to  which 
interest  may  be  added.**    The  sureties  upon  one  or  more  of  the 


63  Hoover  v.  Mowrer,  84  Iowa 
43,  35  Am.  St.  293 ;  Buckler  v.  Rog- 
ers, 6  Ky.  L.  Rep.  451  (Ky.  Super. 
Ct.)  ;  McPherson  v.  Talbott,  10  Gill 
&  J.  499,  32  Am.  Dec.  191. 

As  between  themselves  the  meas- 
ure of  their  liability  may  be  differ- 
ent. Daniel  v.  Ballard,  2  Dana  296 ; 
Sanders  v.  Herndon,  122  Ky.  760,  5 
L.R.A.(N.S.)  1072,  121  Am.  St. 
493. 

8*  McPherson  v.  Talbott,  supra; 
Carr  v.  Smith,  129  N.  C.  232. 

Where  a  surety  received  security 
against  his  liability  as  such  and  was 
liable  to  his  co-sureties  for  the  fund 
realized  therefrom  he  was  entitled  to 
be  credited  for  attorney  fees  paid 
in  defending  his  title  to  the  prop- 
erty held  as  security  and  for  the 
money  used  to  extinguish  prior  liens 
thereon;  but  was  not  entitled  to  be 
paid  an  indebtedness  due  him  indi- 
vidually from  the  principal.  Hoover 
V.  Mowrer,  supra. 

BSFaires  v.  Cockerell,  88  Tex. 
428,  437,  28  L.R.A.  528;  Scott  v. 
Rowland,  14  Tex.  Civ.  App.  370; 
Smith  v.  Mason,  44  Neb.  610;  Gross 


V.  Davis,  87  Tenn.  226;  Rodgers  v. 
McClure,  4  Gratt.  81,  47  Am.  Dec. 
715;  Davies  v.  Humphreys,  6  M.  & 
W.  153;  Norton  v.  Coons,  3  Denio 
130,  6  N.  Y.  33;  McDonald  v. 
Magruder,  3  Pet.  470,  7  L.  ed.  744; 
McAllister  v.  Irwin,  31  Colo.  254; 
Board  of  Com'rs  v.  Dorsett,  151  N. 
C.  307. 

On  the  deposit  of  securities  by 
two  persons  for  the  indemnification 
of  a  surety  and  the  payment  of  the 
liability  from  those  deposited  by 
one  alone,  he  may  enforce  contribu- 
tion in  proportion  to  the  relative 
amount  of  the  securities  furnished 
by  him.  Springs  v.  Brown,  97  Fed. 
405. 

66AcerB  V.  Curtis,  68  Tex.  423; 
Miles  V.  Bacon,  4  J.  J.  Marsh.  463; 
Gibbs  V.  Bryant,  1  Pick.  118;  Gross 
V.  Davis,  87  Tenn.  226,  10  Am.  St. 
635;  Curtis  v.  Banker,  136  Mass. 
355;  Faurot  v.  Gates,  86  Wis.  569; 
Sloan  V.  Gibbes,  56  S.  C.  480,  76  Am. 
St.  559  (at  the  legal  rate  although 
the  plaintiff  had  paid  a  higher 
rate)  ;  Smith  v.  Mason,  44  Neb.  610. 
See  §  748. 
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several  bonds  of  an  executor  will  not  be  compelled  to  contribute 
with  the  surety  on  another  bond  to  the  payment  of  an  amount 
charged  against  him  for  interest  on  money  loaned  to  the  latter 
surety.  In  other  words,  a  surety  is  not  liable  for  the  unlawful 
acts  of  his  co-surety.®''  If,  after  each  surety  has  contributed 
his  share  of  the  debt,  to  one  of  them  is  refunded  the  amount 
paid  by  him  he  is  answerable  to  the  others  for  a  ratable  share 
of  it.®'  And  where  one  has  been  obliged  to  pay  costs  to  the 
creditor  he  may  recover  from  his  co-surety  the  same  propor- 
tion of  them  as  of  the  debt  paid.®'  If  the  debt  was  paid  in  depre- 
ciated currency  at  par  its  value  will  be  estimated  at  the  current 
market  price  when  payment  was  made.'"  The  failure  to  pay  the 
debt  which  occasioned  the  costs  is  to  be  imputed  to  all  who  were 
liable  and  sued;  and  the  extent  of  their  neglect  is  to  be  meas- 
ured by  the  respective  proportions  which  they  were  bound 
to  pay  in  reference  to  each  other  at  the  time  of  the  suit  brought. 
They  were  bound  to  contribute  each  his  proper  share  towards 
the  debt;  and  the  costs  which  resulted  from  their  neglect  to 
pay  it  must  be  apportioned  among  them  in  proportion  to  the 
measure  of  neglect  imputable  to  them.  The  same  equitable 
principles  which  govern  among  co-promisors  in  reference  to 
the  debt  for  which  they  are  jointly  liable  apply  in  case  of  costs 
recovered  in  a  judgment  against  them  jointly  for  non-payment 
of  their  joint  debt.'^  So  a  surety  may  recover  in  a  suit  against 
a  co-surety  a  proportionate  share  of  the  taxable  costs  wihch  he 
was  compelled  to  pay  in  the  suit  against  himself,  for  each  is 
equally  in  fault  for  not  paying  the  debt ;  '^  and  also  for  costs  and 

67  Thompson    v.    Dekum,    32   Ore.  But  he  cannot  recover  attorneys' 

506;  Eshleman  v.  Bolenius,  144  Pa.  tees  stipulated  for  in  a  note  unless 

269.  he    has    paid   them    to    the   holder. 

88  Smith   V.   Hicks,   5   Wend.   48.  Acers    v.    Curtis,    gupra.      But    see 

See  Gould  v.  Fuller,  18  Me.  364.  Carpenter  v.  Minter,  72  Tex.  370. 

69  Hayes  v.  Morrison,  38  K  H.  90 ;  VO  Hall  v.  Creswell,  12  G.  &  J.  36. 

Davis  V.  Emerson,  17  Me.  64;  Carter  Tl  Hayes  v.  Morrison,  38  N.  H.  90. 

V.  Fidelity  &  D.  Co.,  134  Ala.  369,  TZWynn  v.  Brooke,  5  Rawle  106; 

92  Am.  St.  41.  Kemp  v.  Finden,  13  M.  &  W.  421; 

Although   the   co-surety   was   not  Briggs  v.  Boyd,  37  Vt.  534;   Gross 

served  with  process.    Van  Winkle  v.  v.  Davis,  87   Tenn.   226 ;    Boutin  v. 

Johnson,  11  Ore.  469,  50  Am.  Rep.  Etsell,  110  Wis.  270,  limiting  Shep- 

495.  ard  v.  Pebbles,  38  Wis.  374;  Back- 
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expenses  of  defending  a  suit  if  the  defense  is  reasonably  and 
judiciously  made."  "Where  one  of  the  sureties  paid  the  debt 
and  took  an  assignment  of  the  mortgage  by  which  it  was  in  part, 
secured  he  was  allowed  against  his  co-surety  a  commission  of 
five  per  cent,  on  the  value  of  the  premises  and  the  expenses  of 
foreclosure  and  sale.'*  But  it  has  been  held  in  New  Hampshire 
that  unless  there  is  some  agreement  there  is  no  right  to  contribu- 
tion in  respect  to  other  expenses  than  the  costs  collected  in  a 
suit  against  a  surety.  In  the  absence  of  any  agreement  to  that 
effect  either  of  the  parties  incurring  expense  in  defending  the 
suit  does  so  on  his  own  account.  The  fact  that  others  have  a 
common  interest  with  him  in  the  defense  will  not  of  itself  au- 
thorize him  to  incur  expense  upon  their  joint  account.'''* 

§  757.  Insolvency  of  co-surety;  a  firm  is  but  one  surety. 
In  equity  an  insolvent  surety  is  ignored  in  the  apportionment  of 
the  debt  among  the  sureties ;  so  that  if  one  has  paid  the  debt  and 
sues  for  contribution  the  amount  which  the  insolvent  should  pay 
must  be  shared  and  borne  by  the  others  as  though  such  insolvent 
had  never  been  bound. ''^  But  at  law  in  some  states  this  equity 
has  not  been  adopted,  and  the  amount  is  ascertained  which 
each  co-surety  should  contribute  without  regard  to  the  insolvency 

us    V.    Coyne,    45    Mich.    584.      See  76  Hayes   v.   Morrison,   38   N.   H. 

§     754.       See     contra,     Knight     v.  90. 

Hughes,  3   C.  &  P.  467;   Bosley  v.  76  Gross  v.  Davis,   87   Tenn.  226, 

Taylor,   5  Dana   157,   30   Am.   Dee.  lo  Am.   St.   635;   Eiley  v.  Rhea,  5 

667;    McKenna   v.   George,   2   Eich.  Lea    116;    MoKenna    v.    George,    2 

Eq.  15.  Rich.  Eq.  15;  Rynearson  v.  Turner, 

Contribution   was   decreed    as   to  gg  Mich.  7;  Stewart  v.  Goulden,  52 

traveling    expenses    in    Preston    v.  ^^^^_   ^^3.    g^^^^j   ^     Zachery,   4 

Campbell,  3  Hayw.  20.  ^^^^    3^^.  ^^^^^^  ^   ^^^.^^  ^  g^^^^ 

73  Gross  V.  Davis,  .«p™;  Curtis  v.  ^^  ^ 
Banker,  136  Mass.  355;  Fletcher  v.  '                                ' 

Jackson,  23  Vt.   581,   56  Am.   Dec.  ^^^'    ^^    ^^-    ^'-    ''''    ^'^'^'^    ^■ 

98;    Marsh   v.    Harrington,    18    Vt.  M^«°"'   ^4  Neb.   610,   616;   Hender- 

150.     See   Comegys  v.   State   Bank,  son  v.  McDuflfee,  5  N.  H.  38;  Acers 

6Ind.  357;  Walker  v.Hatton,  10  M.  v.   Curtis,   68   Tex.    423;    Young  v. 

&  W.  249;  Greely  v.  Dow,  2  Mete.  Lyons,  8  Gill  162. 
(Mass.)  176;  Penley  v.  Watts,  7  M.  The  agreement  of  the  parties  may 

&  W.  601.  vary    this    rule.      See    Harrison    v. 

74  Livingston  y,  Van   Rensselaer,  Kirk,  8  Ky.  L.  Rep.  779  (Ky.  Super. 
Q  Wend.  63.  Ct-). 
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of  any  one  or  more  of  the  sureties."  In  other  states  this  prin- 
ciple of  equity  is  in  force  at  law.™  A  surety  who  has  removed 
from  the  state  is  considered  insolvent.''*  On  the  question  of 
contribution  between  co-sureties  partners  who  signed  in  the  part- 
nership name  are  to  be  regarded  as  but  one  surety,'" 

§  758.  Indemnification  of  surety  by  principal;  adjustment  of 
rights  of  co-sureties.  It  is  no  objection  to  an  action  for  con- 
tribution that  the  plaintiff  has  received  a  partial  indemnity 
from  the  principal  by  an  assignment  of  property;  the  assign- 
ment inures  to  the  benefit  of  all  the  sureties  and  the  defendant 
is  liable  for  his  proportion  of  the  balance  paid  by  the  plaintiff 
beyond  the  indemnity.'^  The  right  of  a  surety  who  pays  a 
judgment  against  his  principal  to  contribution  from  his  co- 
surety is  not  lost  because  he  has  accepted  a  conveyance  of  land 
from  the  principal,  to  be  sold  and  the  proceeds  applied  to  the 
payment  of  such  sum  as  the  surety  to  whom  the  conveyance  was 
made  shall  be  obliged  to  make,  the  balance  to  be  paid  to  the  prin- 
cipal. Such  transaction  is  merely  a  transfer  of  the  property  in 
trust  for  the  benefit  of  both  sureties.'*  The  same  rule  governs 
as  between  joint  wrongdoers  where  property  is  transferred  to 
one  of  them  by  operation  of  law.'' 

Where  a  surety  had  a  deed  of  trust  of  certain  property  as  an 
indemnity  executed  by  the  principal  and  neglected  to  have  it- 
registered  and  the  property  was  sold  by  other  creditors,  he  lost 
his  right  to  contribution.'*  To  the  extent  that  such  security 
would  save  the  sureties  from  loss  neglect  of  the  surety  in  preserv- 

■n  Riley  v.  Ehea,  Samuel  v.  Zachr  Faurot  v.  Gates,  86  Wis.  569,  citing 

ery,   supra;  Cobb  v.  Haynes,  8  B.  the  text;   Voss  v.  Lewis,   126  Ind. 

Mon.   137;    Dodd  v.   Winn,   27  Mo.  155;  Burroughs  v.  Lott,  19  Oal.  125; 

501.  Young  V.  Clarlv,  2  Ala.  '264;   Bush- 

■"  Gross  v.  Davis,  supra;  Liddell  nell  v.  Bushnell,  77  Wis.  436. 
V.    Wiswell,   59   Vt.    365 ;    Mills   v.  80  Chaffee  v.  Jones,  19  Pick.  260. 

Hyde,  19  Vt.  59,  46  Am.  Dec.  177;  81  Boughner   v.   Hall,   24   W.   Va. 

Currier  V.  Baker,  51  N.  H.  613;  Bos-  249;   Bachelder  v.  Fiske,'  17  Mass. 

ley  T.  Taylor,  5  Dana  147 ;  Harris  v.  463 ;  John  v.  Jones,  16  Ala.  454. 
Ferguson,  2  Bailey  397 ;    Strong  v.  82  Roeder     v.     Niedermeier,     112 

Mitchell,  19  Vt.   644;   Magruder  v.  Mich.  608. 
Admire,  4  Mo.  App.  133.  ssyandiver   v.   Pollak,    107    Ala. 

's  Liddell     v.     Wiswell,     supra;  547,  54  Am.  St.  118. 
Boardman  v.  Paige,  11  N.  H.  431;  84Pool  v.  Williams,  8  Ired.  286. 
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ing,  or  his  voluntary  act  in  relinquishing,  it  -will  detract  from  his 
right  to  contribution.'*  And  the  presumption  is  that  the  securi- 
ties surrendered  are  of  the  value  expressed  upon  their  face,  and 
the  burden  of  showing  that  they  were  not  rests  upon  the  party 
surrendering  them.'*  A  surety  may  take  securities  froUi  his 
principal  to  indemnify  himseK;  and  if  he  brings  an  action 
against  his  co-surety  for  contribution  the  fact  of  his  having  such 
securities  v?iU  not  bar  a  recovery;  but  after  such  recovery  the 
defendant  is  entitled  to  enforce  his  right  of  subrogation  and  so 
obtain  the  benefit  of  the  securities.  If  before  action  brought  for 
contribution  securities  held  for  indemnity  are  converted  into 
money  it  is  a  payment  fro  tanto  to  the  surety  by  the  original 
debtor,  and  so  far  an  extinguishment  of  the  liability.  A  co- 
surety sued  for  contribution  may  show  that  money  has  been  so 
realized.'''  Whatever  advantage  or  benefit  results  to  one  surety 
from  his  dealings  as  such  with  the  common  debtor  or  creditor 
inures  to  the  benefit  of  his  co-obligors."  Hence,  a  surety  who 
has  paid  a  judgment  and,  pursuant  thereto,  has  obtained  a  sale 


85  Taylor  v.  Morrison,  26  Ala.  728, 
62  Am.  Dec.  747;  Teeter  v.  Pierce, 
11  B.  Mon.  399;  Kamsey  v.  Lewis, 
30  Barb.  403;  Roberts  v.  Sayre,  6 
T.  B.  Mon.  188;  Currier  v.  Fellows, 
27  N.  H.  366;  Goodloe  v.  Clay,  6 
B.  Mon.  236;  Chilton  v.  Chapman, 
13  Mo.  470;  Steele  v.  Mealing,  24 
Ala.'  285;  Schmidt  v.  Coulter,  6 
Minn.  492;  Roberts  v.  Cooper,  12 
Ky.  L.  Rep.  712  (Ky.  Super.  Ct.). 

sepaulin  v.  Kaighn,  29  N.  J.  L. 
480;  Fielding  v.  Waterhouse,  40 
N.  Y.  Super.  Ct.  424. 

87  Roberts  v.  Jeflfries,  80  Mo.  115; 
Wolcott  V.  Hagerman,  50  N.  J.  L. 
289;  Keiser  v.  Beam,  117  Ind.  31; 
Telle  V.  Boeckeler,  12  Mo.  App.  54; 
Whiteman  v.  Harriman,  85  Ind.  49; 
ShaeflFer  v.  Clendenin,  100  Pa.  565; 
Boughner  v.  Hall,  24  W.  Va.  249; 
Simmons  v.  Camp,  71  Ga.  54;  Scrib- 
ner  v.  Adams,  73  Me.  541 ;  McMahon 
V.  Fawcett,  2  Rand.  514,  14  Am. 
Deo.  796;   Paulin  v.  Kaighn,  29  N. 


J.  L.  480;  Anthony  v.  PercifuU,  8 
Ark.  494;  Bering  v.  Earl  of  Win- 
chelsea,  1  Cox  318;  Steel  v.  Dixon, 
17  Ch.  Div.  825  (even  though  the  re- 
ceiving of  such  security  was  a  con- 
dition by  which  alone  the  surety 
was  induced  to  become  such  and  his 
co-sureties  were  ignorant  of  its 
being  given)  ;  Berridge  v.  Berridge, 
44  Ch.  Div.  168;  Mueller  v.  Barge, 
54  Minn.  314;  Barge  v.  Van  Der 
Horck,  67  Minn.  479;  Urbahn  v. 
Martin,  19  Tex.  Civ.  App.  93.  See 
Smith  V.  Steele,  25  Vt.  427,  60  Am. 
Dec.  276;  White  v.  Banks,  21  Ala. 
705,  56  Am.  Dec.  283.  Compare 
Morrison  v.  Taylor,  21  Ala.  779 ; 
Goodloo  V.  Clay,  6  B.  Mon.  236; 
Ramsey  v.  Lewis,  30  Barb.  403. 

88  Owen  V.  McGehee,  61  Ala.  440 ; 
Simmons  v.  Camp,  71  Ga.  54;  Ag- 
new  V.  Bell,  4  Watts  31;  Hoover  v. 
Mowrer,  84  Iowa  43,  35  Am.  St. 
293;  Carr  v.  Smith,  129  N.  C.  232. 
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of  his  principal's  property  and  become  the  purchaser  of  it  at  a 
nominal  price,  may  he  charged  in  the  adjustment  of  his  claim 
against  his  co-surety  with  its  fair  value ;  '^  and  if  a  surety  who 
has  received  funds  from  his  principal  makes  a  profit  on  them, 
this  will  lessen  the  amount  he  may  recover  from  a  co-surety.®" 
There  are,  however,  some  limitations  upon  this  right.  If  in- 
demnity is  furnished  one  surety  by  a  stranger  to  the  contract  the 
co-sureties  have  no  claim  thereto,®^  A  surety  who  is  fully  indem- 
nified cannot  claim  contribution.'^  It  has  also  been  held  that  it 
is  not  equitable,  under  some  circumstances,  for  a  debtor  to  make 
specific  pledges  of  his  own  property,  limited  to  the  personal  in- 
demnity of  a  single  surety,  without  the  benefit  of  participation 
or  subrogation,  as  when  the  surety's  liability  is  contingent  upon 
conditions  not  common  to  his  co-sureties  and  which  may  never 
become  absolute.''  The'  expenses  paid  by  a  surety  in  defending 
his  title  to  the  property  held  as  security  and  the  money  ex- 
pended in  the  discharge  of  prior  liens  thereon  will  be  credited 
to  him;  it  is  otherwise  as  to  an  indebtedness  due  him  from  the 
principal  in  his  individual  capacity.'*  A  surety  who  completes 
the  work  undertaken  by  his  principal  and  receives  compensation 
therefor  cannot  claim  against  co-sureties  and  receive  contribu- 
tion from  them  without  crediting  them  with  their  share  of  the 
compensation.'' 

The  right  of  a  co-surety  to  claim  the  benefit  of  security  given 
to  his  fellow  is  subject  to  the  superior  claim  of  the  creditor  to 
the  benefit  of  all  securities  given  by  the  principal  debtor  to  a 

89  Sanders  v.  Weelburg,  107  Ind.  "A  co-surety  who  is  also  surety 

266.  for  the  same  principal  to   a  third 

60  Simmons  v.  Camp,  71  Ga.  54.  person  has  a  right  to  take  indemnity 

91  Leggett  v.  McClelland,  39  Ohio  f  jom  g^id  principal  against  loss  on 

said  liability  to  such  third  person, 
93  Reinhart  v.   Johnson,   62   Iowa       ^^^  ^j^^  ^^^^^  co-surety  has  no  right 
155;  Gibson  v.  Shehan,  5  D.  C.  App.       ,  j.-  ■     ^     ■  r.  ^   j        -i.    » 

Cas.   391,  28  L.EA.  ioO.  *°  participate  m  such  Indemnity. 

93  Per  Matthews,  J.,  in  Hampton  ^^^^^^    ^-    ^'^''''    ^^    ^"^-    ^'^• 

T.   Phipps,  108  U.   S.   260,  265,  27  ^^P"  ^^'  ^^'  "'^^^  ^'°^°  ^-  ^^^' 

L.  ed.  719,  721,  referring  to  Hope-  ^^  ^-  H-  102,  45  Am.  Dec.  361. 

well  V.  Cumberland  Bank,  10  Leigh  »*  Hoover  v.  Mowrer,  supra. 

206.     See  Moore  v.  Moore,  4  Hawks  '*  Labbe   v.    Bernard,    196    Mass. 

368.  551,  14  L.'E.A.(N.S.)   457. 
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surety  for  the  payment  of  the  debt.  The  creditor's  right  does  not 
rest  upon  any  liability  of  the  debtor  to  him  or  upon  any  peculiar 
relation  growing  out  of  the  suretyship,  but  upon  the  principle 
that  the  surety,  being  the  creditor's  debtor,  and  in  fact  occupying 
the  relation  of  surety  to  another  person,  has  received  from  that 
person  an  obligation  or  security  for  the  payment  of  the  debt 
which  a  court  of  ec^uity  will  therefore  compel  to  be  applied 
to  that  purpose  at  the  suit  of  the  creditor.'^  This  principle  ap- 
plies where  the  security  is  given  for  mere  indemnity,®''  and  the 
creditor's  right  is  not  barred  though  the  statute  has  run  on  the 
note  indemnified  against  nor  because  the  mortgage  has  been  fore- 
closed by  one  to  whom  it  has  been  assigned.®'  But  it  does  not 
extend  to  a  security  given  by  one  surety  to  his  co-surety  to  secure 
him  against  loss  by  reason  of  having  assumed  that  relation." 
According  to  some  authorities  the  creditor  can  only  reach  securi- 
ties held  by  the  surety  as  indemnity  by  way  of  subrogation  after 
he  has  actually  or  constructively  been  damnified.^  But  the 
weight  of  authority  is  to  the  effect  that  an  assignment  of  securi- 
ties by  the  principal  to  his  surety  for  that  purpose  raises  an 
implied  trust  in  favor  of  the  creditor,  which,  on  the  maturity 
of  his  debt,  he  may  enforce,  whether  the  surety  has  been  damni- 
fied or  not  and  whether  the  latter  or  his  principal,  either  or 
both,  are  insolvent.*  In  a  suit  against  one  of  two  several  sure- 
ties on  a  bond  he  may,  his  co-bondsman  consenting,  set  off  a 
judgment  in  favor  of  the  latter  against  the  plaintiff.* 

96  Per  Gray,  J.,  in  Keller  v.  Ash-  2  Per   Powers,   J.,   in   Morrill   t. 

ford,  133  U.  S.  610,  623,  33  L.  ed.  Morrill,   53   Vt.    74,   38   Am.   Kep. 

667,   673.     See   ToUe  v.   Boeckeler,  659,    citing   New    Bedford   Inst.   v. 

12  Mo.  App.  54.  Bank,  9  Allen  175;  Kramer's  App., 

97Keene  Five  Cents  Sav.  Bank  v.  37  Pa.  71 ;  Rice's  App.,  79  id.  168; 

Herrick,  62  N.  H.  174.  Seibert  v.  True,  8  Kan.  52;  Ohio  L. 

98  Holt  V.  Penacook  Sav.  Bank,  62  j^^    q^    ^    Ledyard,   8   Ala.   866; 

N.  H.  557.  Moore  v.  Moberly,  7  B.  Mon.  299; 

99  Hampton     v.     Phipps,     supra.      ^^^^^  ^  ^  ^  ^^^ 
See    Bowditch    v.    Green,    3    Mete.      ^^^^  ^   ^^^^^^^  3  ^^^^^    ^^   ^^^_ 

'^Skifv.  Wilson,  47  Iowa  463;  ?-"«  -  H-lett,  26  Vt.  308;  Brandt 

Carpenter  v.  Bowen,  42  Miss.  28;  o^  Suretyship  &  G.,  §  283;  1  Story's 

Pool  V.  Doster,  57   id.  258;   Hope-  Eq.  Jur.,  §  499.    To  the  same  effect 

well  v.  Cumberland  Bank,  10  Leigh  is  Kelly  v.  Herrick,  131  Mass.  373. 
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SHibert  v.  Lang,  165  Pa.  439. 
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After  the  principal's  debt  is  paid  by  the  sureties  in  the  pro- 
portions for  which  they  are  liable  the  equities  between  them  as 
co-sureties  cease  and  each  is  an  independent  creditor  of  the 
principal  for  the  amount  he  has  paid.  If  one  of  the  sureties 
thereafter  receives  indemnity  from  the  principal  the  others  are 
not  entitled  to  share  in  it.*  An  assignment  made  to  indemnify 
a  surety  against  loss  does  not  inure  to  the  benefit  of  one  who 
thereafter  became  bound  with  the  assignee  as  surety  for  the 
assignor.* 

§  759.  Accrual  of  right  of  action;  voluntary  payment;  va- 
lidity of  debt;  conflict  of  laws.  JSTo  suit  against  a  co-surety  for 
contribution  can  be  maintained  unless  the  plaintiff  has  paid 
more  than  his  share  of  the  debt.^  Parke,  B.,  said :  "This  ap- 
pears to  us  to  be  very  reasonable;  for  if  a  surety  pays  part  of 
the  debt  only,  and  less  than  his  moiety,  he  cannot  be  entitled  to 
call  on  his  co-surety  who  might  himself  subsequently  pay  an 
equal  or  greater  portion  of  the  debt;  in  the  former  of  which 
cases,  such  co-surety  would  have  no  contribution  to  pay,  and 
in  the  latter  he  would  have  one  to  receive.  In  truth,  therefore, 
until  he  has  paid  more  than  his  proportion,  either  of  the  whole 
debt  or  that  part  of  the  debt  which  remains  unpaid  of  the  prin- 
cipal, it  is  not  clear  that  he  ever  will  be  entitled  to  demand 
anything  from  the  other;  and  before  that  he  has  no  equity  to 
receive  a  contribution  and  consequently  no  right  of  action  which 
is  founded  on  the  equity  to  receive  it.  Thus,  if  the  surety,  more 
than  six  years  before  the  action,  has  paid  a  portion  of  the  debt 
and  the  principal,  within  six  years,  has  paid  the  residue,  the 
statute  of  limitations  will  not  run  from  the  payment  by  the 
surety,  but  from  the  payment  of  the  residue  by  the  principal ; 

4Urbahn  v.  Martin,  19  Tex.  Civ.  Dee.  497;  Camp  v.  Bostwick,  20 
App.  93,  97;  Hall  v.  Cushman,  16  Ohio  St.  337,  5  Am.  Rep.  669;  Mor- 
N.  H.  462;  Allen  v.  Wood,  3  Ired.  gan  v.  Smith,  70  N.  Y.  537;  Rob- 
Eq.  386;  Harrison  v.  Phillips,  46  erts  v.  Jeffries,  80  Mo.  115;  Glass- 
Mo.  520.  cock    V.    Hamilton,    62    Tex.    143; 

6  Roberts   v.    Cooper,    12    Ky.    L.  Gross  v.  Davis,  87  Tenn.  226 ;  Gour- 

Rep.  712    (Ky.  Super.  Ct.).  din    v.    Trenholm,    25    S.    C.    362; 

6  Ex   parte   Gifford,   6   Vea.   805;  Hampton  v.  Phipps,  108  U.  S.  260, 

Smith  V.  State,  46  Md.  617;  Fletcher  27  L.  ed.  719;  Pegram  v.  Riley,  88 

V.   Grover,   11   N.   H.    368,   35   Am.  Ala.  399. 
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for  until  the  latter  date  it  does  not  appear  that  the  surety  has 
paid  more  than  his  share.  *  *  *  The  right  of  action  hav- 
ing been  once  established,  it  seems  clear  that  when  a  surety  has 
paid  more  than  his  share  every  such  payment  ought  to  be  re- 
imbursed by  those  who  have  not  paid  theirs  in  order  to  place 
him  on  the  same  footing.''  If  a  surety  satisfies  a  debt  or  dis- 
charges a  liability  at  a  discount  he  can  only  claim  contribution 
on  the  basis  of  the  amount  he  actually  pays;  *  but  if  the  entire 
debt  is  satisfied  the  right  to  contribution  exists  though  the  pay- 
ment made  was  less  in  amount  than  the  surety  would  have 
been  liable  for  if  the  full  amount  of  the  claim  had  been  col- 
lected.® 

One  of  two  sureties  of  an  insolvent  administrator  bought 
up  legacies,  for  which  the  sureties  were  bound,  at  a  discount, 
and  it  was  held  that  he  could  only  charge  his  co-surety  for  his 
proportion  of  what  was  paid  for  the  legacies  and  of  the  ex- 
pense of  purchasing  them.^"  And  if  the  payment  is  made  in 
property  or  in  depreciated  currency  doubtless  the  same  rule 
should  apply  between  co-sureties  as  between  surety  and  prin- 
cipal.^^ l^or  can  a  surety  claim  contribution  until  he  has  actu- 
ally made  payment;  and  what  is  payment  between  surety  and 
principal  is  such  between  surety  and  surety.^*    If  payment  of 

1  Daviea   v.   Humphreys,   6   M.  4  although  he  would  not  receive  more 

W.  153.  than  one-half  of  what  he  had  paid 

8  Sinclair  v.  Redington,  56  N.  H.  if  he  was  allowed  to  prove  to  the 
146.  See  Comegys  v.  State  Bank,  full  amount.  But  see  Hess'  Est., 
6.  Ind.  357.  69   Pa.   272;    Ex  parte  Stokes,  De 

9  Stallworth  v.  Preslar,  34  Ala.  Gex  618.  The  last  case  is  incon- 
507 ;  Boutin  v.  Etsell,  110  Wis.  276.  sistent    with    Keith    v.    Forbes,    3 

lOTarr  v.  Eavenscroft,  12  Gratt  Paton  350;  Ex  parte  Elton,  3  Ves. 

642.  238. 

In  New  Bedford  Inst.  v.  Hatha-  "See  §§  748,  750;  Edmunds  v. 
way,  134  Mass.  69,  the  holder  of  a  Shehan,  47  Tex.  443 ;  Jones  v.  Brad- 
note,  by  arrangement  with  a  solvent  ford,  25  Ind.  305 ;  Hickman  v.  Mc- 
surety  thereon,  proved  it  against  Curdy,  7  J.  J.  Marsh.  558. 
the  insolvent  estate  of  another  sure-  18  §§  750,  751;  Chandler  v.  Brain- 
ty,  and  assigned  his  note  and  claim  ard,  14  Pick.  285;  Atkinson  v. 
against  such  estate  to  the  solvent  Stewart,  2  B.  Mon.  348;  Pinkston  v. 
surety,  who  paid  him  in  full.  It  Talliaferro,  9  Ala.  547;  Brisendine 
was  held  in  equity  that  the  surety  v.  Martin,  1  Ired.  286;  Nowland  v. 
could  prove  only  one-half  the  claim  Martin,  id.  307;  White  v.  Carlton, 
against  the  estate  of  his  co-surety  52  Ind.  371. 
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more  than  is  due  is  made  a  co-surety  is  not  bound  for  the  ex- 
cess.^* If  the  debt  is  due  any  surety  may  pay  it  voluntarily  and 
hold  his  co-sureties  for  their  respective  portions;  but  if  the 
principal  is  solvent  contribution  cannot  be  enforced.^*  A  surety 
released  by  the  creditor  with  the  consent  of  his  co-surety  is  not 
liable  for  contribution. ■'^  If  a  surety  discharge  one  of  his  co- 
sureties such  discharge  is  equivalent  only  to  payment  of  his 
share.'^  A  surety  who  voluntarily  pays  money  on  a  void  note 
or  obligation,  is  not  entitled  to  contribution.^''  So  one  of  two 
sureties  who  pays  a  judgment  obtained  against  himself  on  a 
cause  of  action  which  was  barred  as  to  the  other  or  himself  at 
the  date  of  the  judgment  cannot  claim  contribution.^*  But  if 
a  suit  be  brought  against  one  of  two  sureties  on  a  note  before 
the  statute  of  limitations  could  be  successfully  interposed  as  a 
defense  by  either  and  judgment  is  obtained  after  the  time  when 
the  statute  would  have  furnished  a  defense  in  a  suit  then  com- 
menced and  this  judgment  is  satisfied,  the  right  to  contribution 
is  not  barred.^'  The  legal  rights  of  sureties  as  against  each 
other  are  not  governed  by  the  lex  loci  contractus;  hence  if,  after 
an  action  against  them  is  barred  by  the  law  of  the  state  in  which 
aU  the  parties  to  the  debt  are  resident,  one  of  the  sureties  volun- 
tarily, but  in  good  faith,  goes  into  another  state  where  there  is 
no  defense  to  the  demand  and  judgment  is  there  rendered 
against  him  he  may  compel  his  co-surety  to  contribute.^"  If  the 
estate  of  a  deceased  surety  is  discharged  from  liability  to  a  cred- 
itor on  account  of  the  debt  not  being  presented  within  the 
period  allowed  by  law  for  that  purpose  it  is  still  liable  to  con- 
tribution in  favor  of  a  surety  who  afterwards  pays  the  debt.^^ 
A  surety  is  not  bound  to  defeat  a  suit  on  his  contract  because 

13  Briggs  V.  Hinton,  14  Lea  233.  Am.  Eep.  891;  Oooke  v.  Hoffman,  5 

14  Glasscock  V.  Hamilton,  supra.  Lea  105,  40  Am.  Rep.  23;   Shelton 

15  Bouchaud  v.  Dias,  3  Denio  238.  y^  Farmer,  9  Bush  314. 

16  Currier  v.  Baker,  51  N.  H.  613;  19  Glasscock  v.  Hamilton,  supra; 


Cutter   V.    Emery,    37    N.    H.    567; 


Hoyt  V.  Tuthill,  33  Hun  196. 

"Eussell   V.    Failor,    1    Ohio   St. 

327,  59  Am.  Dec.  631;  Glasscock  v.  Boairdman  v.  Paige,  11  id.  43T. 

Hamilton,  62. Tex.  143,  153.  20  Aldrich  v.  Aldrich,  56  Vt.  324, 

18  Glasscock  v.  Hamilton,  supra)  48  Am.  Eep.  791. 

Cochran  v.  Walker,  82  Ky.  220,  56  81  Camp  v.  Bostwick,  supra. 
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of  an  alteration  in  it.  A3  to  co-sureties  who  signed  it  after  it 
was  changed  he  may  enforce  contribution.  They  were  liable  to 
the  payee  and  the  waiver  of  their  co-surety's  rights  did  not 
injure  them.  He  is  also  liable  for  his  proportion.^''  The  right 
of  action  by  the  surety  for  contribution  does  not  accrue  at 
the  breach  of  the  contract  with  the  creditor,  but  upon  his  pay- 
ment of  the  money.**  The  common  law,  which  has  adopted  the 
equitable  principle  of  contribution  by  allowing  an  action  upon 
an  implied  assumpsitj  confines  the, remedy  to  those  cases  in 
which  there  is  a  just  and  equitable  ground  for  contribution.** 
It  has  been  denied  where  the  surety  who  seeks  contribution  is 
indebted  to  the  principal  for  more  than  he  has  paid,*^  or  has 
been  otherwise  reimbursed.** 

§  760.  Conclusiveness  of  judgment.  If  a  surety  has  no  no- 
tice of  a  suit  against  a  co-surety  he  is  not  bound  by  the  judgment 
therein.*''  But  a  joint  judgment  against  the  sureties  is  conclu- 
sive as  between  themselves  that  a  cause  of  action  exists  against, 
them.*'  A  judgment  against  one  is  also  conclusive  against 
another  if  he  is  notified  and  has  an  opportunity  to  defend.*^ 
And  where  a  judgment  has  been  recovered  against  a  part  of  the 
sureties  and  they  have  paid  it,  it  is  competent  evidence  of  the 
amount  they  were  obliged  to  pay  though  not  of  their  liability.^" 
The  sureties  on  the  bond  of  an  assignee  are  concluded  by  the 


azHouck  V.  Graham,  106  Ind 
195,  55  Am.  Rep.  727. 

23  Reeves  v.  Pulliam,  9  Baxt.  153 
Wood  V.  Leland,  1  Mete.  (Mass.) 
387;   Evans  v.  Evans,  16  Ala.  465 

84  Russell  V.  Failor,  supra;  Mo 
Crary  v.  Parks,  18  Ohio  St.  1. 

zsBezzell  v.  White,  13  Ala.  422 
But  see  O'Blenia  v.  Karing,  57  N 
Y.  649 


If  a  suit  against  all  but  one  of 
several  sureties  is  compromised  by  « 
judgment  for  a  less  sum  than  the 
principal  is  liable  for  a  co-surety 
not  sued  and  not  included  in  the 
compromise  is  not  bound  to  con- 
tribute to  the  reimbursement  of  the 
others.  Glasscock  v.  Hamilton,  62 
Tex.  143. 


26  Mason  v.  Lord,  20  Pick.  447.  ^8  Knopf  v.  Morel,  111  Ind.  570; 

87  State  V.  Goggin,  191  Mo.  482,  Waller  v.  Campbell,  25  Ala.  544. 

109  Am.  St.  826  (surety  died  before  89  Love  v.  Gibson,  2  Ela.  598. 

notice  was  given;  no  administrator  30  Qlasscock  v.   Hamilton,  supra; 

of  his  estate)  ;  Annett  v.  Terry,  35  Preslar  v.  Stallworth,  37  Ala.  402; 

N.  Y.  256;   Briggs  v.  Boyd,  37  Vt.  Leake  v.  Covington,  99  N.  C.  559; 

534;   Thomas  v.  Hubbell,  35  N.  Y.  Fletcher  v.  Jackson,  23  Vt.  581,  56 

120.  Am.  Dee.  98. 
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findings  of  the  court  as  to  the  amount,  unaccounted  for,  that 
came  to  the  hands  of  the  assignee  and  which  he  was  ordered 
to  pay  over,  and  cannot  attack  such  findings  in  a  collateral  pro- 
ceeding to  recover  on  the  hond.*^  Informal  notice  of  a  suit 
against  them  is  sufiicient  to  aifect  sureties.'^  A  judgment 
against  principal  and  surety  is  conclusivo  in  an  action  by  the 
latter  for  reimbursement.'*  A  judgment  against  the  principal, 
the  surety  not  being  a  party,  is  prima  facie  evidence  that  the 
bond  was  broken  and  as  to  the  extent  of  t'he  liability  of  the 
surety ;  ^*  and  a  judgment  in  favor  of  the  principal  is  conclu- 
sive as  to  the  non-liability  of  the  surety  for  the  act  made  the 
basis  of  the  action.^'  A  surety  in  a  cost  bond  securing  all  costs 
in  the  action  is  bound  by  the  taxation  of  costs  therein  though  the 
judgment  was  not  entered  against  him  personally.'^  Sureties 
are  not  required  to  defend  their  principals,  and  have  no  right 
to  represent  them,  and  one  surety  cannot  charge  his  fellows  by 
either  his  knowledge  or  conduct  in  so  doing.'''  The  sureties  are 
not  bound  by  a  judgment  against  the  principal  alone." 

Sectioit  3. 

EXPRESS    irrDEMNITIES. 

§  761.  Damage  the  gist  of  the  action.  An  agreement  to  in- 
denmify  against  or  save  harmless  from  damages  is  not  broken 
unless  there  has  been  actual  loss  or  injury  from  the  cause 
against  which  the  indemnity  is  given."  In  such  cases  dam- 
si  Moulding  v.  Wilhartz,  169  111.  36  Calhoun  v.  Gray,  150  Mo.  App. 
422,  67  111.  App.  659;  Thompson  v.  591. 
Dekum,  32  Ore.  506.  a^Park  v.  Ensign,  66  Kan.  50,  97 

82  South  Bend  P.  Co.  v.  Fidelity  Am.  St.  652;  MeConnell  v.  Poor,  113 
&  D.  Co.,  32  Ind.  App.  255.  Iowa  133,  52  L.R.A.  312. 

83  Reed  V.  Humphrey,  69  Kan.  ]  55.  38  Paducah  v.  Jones,  126  Ky.  809. 

84  Moses  V.  United  States,  166  U.  '9  Smith  v.  Ourran,  138  Fed.  150; 
S.  571,  41  L.  ed.  1119 ;  United  States  Cousins  v.  Paxton,  122  Iowa  465 ; 
F.  &  G.  Co.  V.  Haggart,  163  Fed.  Bain  v.  Arthur,  129  La.  143;  Con- 
801,  91  C.  C.  A.  289;  Grafflin  v.  queror  Z.  &  L.  Co.  v. '^tna  L.  Ins. 
State,  103  Md.  171;  Leppert  v.  Co.,  152  Mo.  App.  332;  Saratoga  T. 
Flaggs,  101  Md.  71.                                 R.   Co.  v.   Standard  Ace.   Ins.   Co., 

85  Stevens  v.  Carroll,  131  Iowa  143  App.  Div.  (K  Y.)  852;  Brew- 
170.  ster  v.  Empire  State  S.  Co,,  145  App, 
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ages  are  the  gist  of  the  action,  and  no  cause  of  action  arises 
until  there  is  a  breach  resulting  in  actual  injury.*"  The  agree- 
ment for  indemnity,  however,  may  be  so  drawn  that,  though 
intended  exclusively  as  such,  it  will  admit  of  a  technical  breach 
before  there  is  cause  for  the  recovery  of  substantial  damages; 
in  other  words,  before  the  event  occurs  against  which  the  agi'ee- 
ment  is  intended  to  protect.  Such  would  be  a  note  given  as 
indemnity,  but  payable  before  a  cause  of  action  for  indemnity 
had  accrued.     A  suit  could  be  maintained,  but  only  nominal' 


Div.  (N.  Y.)  678;  Westcott  v.  Fi- 
delity &  D.  Co.,  87  App.  Div.  (N.  Y.) 
497;  Shearer  v.  Taylor,  106  Va.  26; 
Oriental  L.  Co.  v.  Blades  L.  Co.,  103 
Va.  730,  citing  the  text;  Gardner 
V.  Cooper,  9  Kan.  App.  587;  Spen- 
cer Sav.  Bank  v.  Cooley,  177  Mass. 
49 ;  Eldridge  v.  Crow,  7  N.  Y.  Misc. 
150;  Central  T.  Oo.  v.  Louisville  T. 
Co.,  100  Fed.  545,  40  C.  C.  A.  530; 
Henry  v.  Hand,  36  Ore.  492;  Barth 
V.  Graf,  101  Wis.  27;  Oaks  v. 
Scheifferly,  74  Cal.  478;  Little  v, 
Ragan,  83  Ky.  314;  Selover  v.  Har 
pending,  18  Abb.  New  Cas.  252 
Simonson  v.  Grant,  36  Minn.  439 
Staats  V.  Herbert,  4  Del.  Ch.  508 
Churchill  v.  Hunt,  3  Denio  326 
Aberdeen  v.  Blackmar,  6  Hill  324 
Coe  V.  Rankin,  5  McLean  354;  Wick- 
er V.  Hoppock,  6  Wall.  94;  Little 
V.  Little,  13  Pick.  426;  Crippen  v. 
Thompson,  6  Barb.  532;  Conner  v. 
Bean,  43  N.  H.  202;  Lott  v.  Mit- 
chell, 32  Cal.  23;  Gardner  v.  Cleve- 
land, 9  Pick.  336;  Hall  v.  Cres- 
well,  12  Gill  &  J.  38;  Lyman  v.  Lull, 
4  N.  H.  495;  Jeffers  v.  Johnson,  21 
N.  J.  L.  73;  Chace  v.  Hinman,  8 
Wend.  452;  Weller  v.  Fames,  3  5 
Minn.  461,  2  Am.  Rep.  150;  Can- 
nings V.  Norton,  35  Me.  308; 
Churchill  v.  Moore,  15  Kan.  255; 
Ewing  V.  Reilly,  34  Mo.  113;  Doug- 
lass V.  Clark,  14  Johns.  177;  Hus- 
sey  V.  Collins,  30  Me.  190;  Scott 
Suth.  Dam.  Vol.  IH.— 27. 


V.  Tyler,  14  Barb.  202;  Abeles  v. 
Cohen,  8  Kan.  180;  Jones  v.  Childs, 
8  Nev.  121.  See  Conkey  v.  Hop- 
kins, 17  Johns.  113. 

40  Id.;  Maxey  v.  Rideout,  173  Fed. 
172;  Kennedy  v.  Fidelity  &  C.  Co., 
100  Minn.  1,  9  L.R.A.(N.S.)  *78, 
117  Am.  St.  658;  Fairfield  v.  Day, 
71  N.  H.  63;  Weightman  v.  Union 
T.  Co.,  208  Pa.  449 ;  Oriental  L.  Co. 
V.  Blades  L.  Co.,  103  Va.  730,  cit- 
ing the  text;  Sheard  v.  United 
States  F.  &  G.  Co.,  58  Wash.  29; 
Orr  V.  Dayton  &  M.  T.  Co.,  178  Ind. 
40,  48  L.E.A.(N.S.)   474. 

Sureties  on  an  undertaking  in  re- 
plevin have  no  remedy  at  law  or  in 
equity  upon  a  contract  to  indemnify 
them  against  loss  on  account  of 
their  suretyship  until  such  loss  has 
occurred;  nor  has  the  defendant  in 
the  replevin  suit  who  recovered  a 
judgment  against  the  plaintiff  there- 
in, though  the  sureties  and  the  judg- 
ment debtor  be  insolvent,  and  the 
judgment  be  otherwise  uncollectible. 
Henderson-A.  L.  Co.  v.  Shillito  Co., 
64  Ohio  St.  236.  But  see  .iEtna  L. 
Ins.  Oo.  V.  Bowling  Green  G.  Co., 
150  Ky.  732,  43  L.R.A.{N.S.)  1128, 
and  cases  cited. 

Interest  is  recoverable  only  from 
the  date  of  the  judgment  against 
the  indemnitor.  American  S.  Co.  v. 
Pacific  S.  Co.,  81  Conn.  252,  19 
L.R.A.(N.S.)    83 


2874  BUTHEELAND    ON   DAMAGES.  [§    761 

damages  could  he  recovered,  for  the  true  consideration  and  pur- 
pose of  the  note  would  be  open  to  proof."  If,  however,  actual 
damages  are  sustained  at  any  time  before  the  trial  they  may  be 
proved  and  the  recovery  increased  accordingly.**  A  covenant 
against  incumbrances  is  an  instance  of  such  an  agreement  for 
indemnity  of  which  there  may  be  a  technical  breach  giving  a 
right  to  recover  nominal  damages  before  actual  injury ;  *'  and  so 
is  a  covenant  in  a  bond  to  secure  the  performance  of  a  building 
contract  to  the  effect  that  the  contractor  should  pay  all  bills  for 
material  and  labor.** 

In  all  cases  of  conditions  or  covenants  to  indemnify  and  save 
harmless  from  damages  the  proper  plea  is  non  damnificatus,  and 
then  the  maintenance  of  the  action  depends  on  the  proof  of  dam- 
ages.** But  it  is  otherwise  where  the  condition  or  agreement 
is  to  discharge  or  acquit  the  plaintiff  from  some  particular  thing, 
for  there  the  defendant  must  set  forth  a£Brmatively  the  special 
manner  of  performance.** 

The  authorities  are  by  no  means  uniform  in  the  construc- 
tion of  agreements  of  similar  nature  and  words  in  determining 

4lBoynton  v.  Twitty,  53  Ga.  214.  «Earr  v.  Peter,  60  111.  App.  209. 

*2  Haseltine   T.   Guild,    11   N.   H.  An  agreement  to  reimburse  and 

390;  Osgood  v.  Osgood,  39  id.  209;  ,  pay    the    purchaser    of    mortgaged 

Anthony  v.  Percifull,  8  Ark.  494;  land   the   interest  accruing  on  the 

Boynton  v.  Twitty,  53  Ga.  214;  Day  mortgages  may  be  enforced  though 

V.  Stickney,  14  Allen  255;  Wither-  such  interest  has  not  been  paid  by 

by  V.  Mann,  11  Johns.  518;   Corn-  him.     Tilton  v.  McLaughlan,  83  N. 

wall  V.  Gould,  4  Pick.  444;  Douglass  J.  L.  107. 

V.  Moody,  9  Mass.  548;  Child  v.  « Puget  Sound  I.  Co.  v.  Prank- 
Eureka  P.  Works,  44  N.  H.  354;  fort,  etc.  Ins."  Co.,  52  Wash.  124;  1 
Asendorf  v.  Meyer,  8  Daly  278;  Saund.  117,  note  1;  HuUand  v.  Mai- 
Miller  V.  Miller  K.  Co.,  23  N.  Y.  fcen,  2  Wils.  126;  Cox  v.  Joseph,  5 

^^«'=-  *"*•  T.    R.    307;    Archer    v.   Archer,    8 

43  Oriental   L.    Co.    v.    Blades   L.       ^^^^^.     539.    g^j^^^   ^    ^^^^^^    ^ 

Co    supra,  «nting  the  text;  Willson      g^^    ^  p    g^^  ^^ 


V.  Bingham,  12  N.  Y.  113;  Thomas 
V.  Allen,  1  Hill  146. 


V.  Willson,  25  N.  H.  229,  57  Am. 
Dec.  320 ;  Brooks  v.  Moody,  20  Pick 
474 ;  Van  Slyck  v.  Kimball,  8  Johns. 

198;    Stannard  v.   Eldridge,   16   id.  "I^-  ^°-  ^^^-  ^^J  Port  v.  Jack- 

254;  Dana  v.  Goodfellow,  51  Minn.  S""'  1^  Johns.  239;  Andrus  v.  War- 

375.     See   Clayton  v.  Franco-T.  L.  i°&>  20  id.  153;  Coombs  v.  Newton, 

Co.,   15   Tex.   Civ.   App.   365,   deny-  ■*  Blackf.  120;  McClure  v.  Erwin,  3 

ing  a  recovery  because  no  lien  had  Cow.  332 ;  Woods  v.  Kowan,  5  Johns, 

been  paid  by  the  purchaser.  42;  Wright  v.  Chapin,  87  Hun  144. 
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whether  they  shall  be  deemed  to  be  contracts  of  indemnity  mere- 
ly or  agreements  against  the  existence  of  a  certain  condition, 
or  requiring  some  positive  act  of  performance.  If  the  contract 
deviates  the  least  from  a  simple  one  to  indemnify  against  dam- 
ages, even  though  indemnity  is  the  sole  object  of  it,  and  v?here 
actual  loss  may  be  sustained  in  consequence  of  a  breach,  it  is 
generally  treated  as  belonging  to  the  latter  class,  and  damages 
are  recovered  accordingly.*''  Where  the  undertaking  is  simply 
to  indemnify  against  damages  and  a  cause  of  action  exists  the 
measure  of  damages  is  the  actual  injury  of  the  kind  indemni- 
fied against;  where  the  undertaking  is  to  acquit  and  discharge 
the  promisee,  or  that  some  act  or  event  shall  or  shall  not  trans- 
pire the  damages  wiU  be  ascertained  with  reference  to  the 
benefit  or  immunity  the  promisee  would  have  received  if  the 
contract  had  been  performed.*'  In  the  former  case  the  principle 
is  adhered  to  that  compensation  will  be  limited  to  actual  injury ; 
but  in  the  latter  not  only  will  such  compensation  be  given,  but 
in  many  cases  it  will  be  allowed  for  probable  injury.*'  Some 
of  the  cases  in  which  damages  for  such  probable  injury  are 
allowed  will  hereafter  be  referred  to. 

§  762.  What  may  be  recovered;  costs,  expenses  and  attor- 
ney's fees;  remote  and  consequential  losses.  The  damages  al- 
lowable on  express  agreements  for  indemnity  will  depend  on 

«  Conner  v.  Bean,  43  N.  H.  202;  M.  &  W.  284;   Pond  v.  Warner,  2 

In  re  Negus,  7  Wend.  502;  Gilbert  Vt.  532;  Morrison  v.  Berkey,  7  S.  & 

V.   Wiman,   1   N.  Y.   553;    HaU  v.  E.    238;    Mechanics'   Sav.   Bank   v. 

Nash,    10   Mich.    303;    Churchill   v.  Thompson,   58  Minn.  346;   Oriental 

Moore,  15  Kan.  255;  Dye  v.  Mann,  L.  Co.  v.  Blades  L.  Co.,  supra,  cit- 

10  Mich.  291;   Jarvis  v.  Sewall,  40  ing  the  text.     See  Wheeler  v.  Equi- 

Barb.  449 ;  Webb  v.  Pond,  19  Wend.  table  T.  Co.,  206  Pa.  428 ;   Lowen- 


423;  Jones  v.  Child,  8  Nev.  121 
Lewis  V.  Crockett,  3  Bibb  196;  Raw- 
son  V.  Copland,  2  Sandf.  Ch.  254 
Willett  V.  Stewart,  43  Barb.  98 
Churchill  v.  Hunt,  3  Denio  326 
Jeflfers  v.  Johnson,  21  N.  J.  L.  73 
McDonald  v.  Bauskett,  10  Rich.  178 


thai  V.  McElroy,  181  Mo.  App.  399. 

48  Oriental  L.  Co.  v.  Blades  L.  Co., 
103  Va.  730;  Wicker  v.  Hoppock, 
6  Wall.  94,  18  L.  ed.  752. 

49  Gilbert  v.  Wiman,  1  N.  Y.  552. 
The    damages    recoverable    on    a 

bond  indemnifying  an  attaching  of- 


Weller  v.  Eames,  15  Minn.  461;   2  ficer  are  such  as  it  and  the  statute 

Am.  Rep.  150;  Stroh  v.  Kimmel,  8  under  which  it  was  executed  provide 

Watts  157;   Penny  v.  Foy,  8  B.  &  for.     Constantine  v.   Rowland,   147 

C.  11;   Warwick  v.  Richardson,  10  Iowa  142. 
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the  scope  of  tlie  undertaking ;  they  can  only  be  such  as  naturally 
and  proximately  proceed  from  the  cause  referred  to  in  it.®" 
When  the  indemnity  is  general  against  the  costs  and  expenses 
of  a  certain  act  or  "against  all  actions,  suits,  costs,  damages  and 
demands  whatsoever  for  or  by  reason  or  on  account  thereof," 
it  extends  to  the  costs  of  defending  a  groundless  suit  for  the 
act,  in  which  the  indemnified  party  succeeded ;  ®^  and  so  where 
the  obligation  is  "for  the  payment  of  such  sum  as  may  from 
any  cause  be  adjudged  against  the  plaintiif."  °^  The  words 
"all  costs  whatsoever"  to  which  the  officer  "may  be  liable," 
and  all  the  costs  which  he  may  be  "obliged  by  law  to  pay  any 
person  or  persons,"  include  counsel  fees  reasonably  incurred,'^ 
as  do  words  binding  the  sureties  to  hold  the  indemnitee  harm- 
less, as  well  as  other  expenses  incurred  by  the  vendee  in  pro- 
tecting the  property  purchased,  the  title  to  which  was  covered 
by  the  bond  of  indemnity.'*  Where  the  indemnity  was  against 
"any  loss,  cost  or  damage  legally  incurred  by  reason  of  said 
suretyship,"  the  court  said  that  it  seems  certain  enough  that 
the  legal  or  court  costs,  including  the  damages  on  affirmance 
of  the  judgment  in  the  appellate  court,  are  included.     These 

BO  Hallock   V.    Belcher,    42    Barb.  Only  such  costs  may  be  recovered 

199;  Niagara  Falls  P.  Co.  v.  Lee,  20  as  were  taxed  or  were  taxable;  nor 

App.  Div.  (N.  Y.)  217 ;  Buck  V.  Mor-  can   costs  incurred  in  resisting  an 

row,   2   Tex.   Civ.   App.    361,   citing  unfounded  claim  be  recovered;   the 

the  text;  Ogilby  v.  Munro,  52  N.  Y.  recovery    will    be    limited    to    such 

Misc.  170.     See  Maryland  C.  Co.  v.  ratio  of  the  costs  as  the  sum  within 

Omaha  E.  L.  &  P.  Co.,  157  Fed.  514,  the  obligation  bears  to  the  amount 

85  C.  C.  A.  106.  for  which  the  indemnitor  was  liable. 

The    damages    recoverable    on    a  Sheard  v.  United  States  F.  &  G.  Co., 

bond  indemnifying  an  attaching  offi-  58  Wash.  29. 

cer  are  such  as  it  and  the  statute  62  Travelers'  Ins.  Co.  v.  Henderson 

authorizing    the   bond   provide   for.  C.  Mills,  120  Ky.  218,  117  Am.  St. 

Constantine  v.  Rowland,   147   Iowa  585;    Jordan   v.   La   Vine,    15    Ore. 

142.  329 ;  Carlon  v.  Dixon,  14  Ore.  294. 

61  Trustees  of  Newburgh  v.  Gala-  53  Lindaey   v.   Parker,    142   Mass. 

tian,   4   Cow.   340;    Chamberlain   v.  582;  McKenzie  v.  Underwood,  21  D. 

Beller,   18   N.   Y.   115;    Chilsons  v.  C.    126;    Kansas    Oity    H.    Co.    v. 

Downer,  27  Vt.  536;  Brewster  v.  Em-  Sauer,  65  Mo.  279. 

pire    State    S.    Co.,    145    App.    Div.  f*  Kern  v.  Creditors,  49  La.  Ann. 

(N.  Y.)  678;  Miles  v.  Coleman  Nat.  886;  Montgomery  D.  &  S.  Co.  v.  At- 

Bank,  37  Tex.  Civ.  App.  73  (of  sub-  lantic  L.   Co.,  206  Mass.   144;   At- 

sequent  suit).  lantic,  etc.  R.  Co.  v.  Atlantic,  etc.  K, 
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costs  and  damages  are  the  precise  liabilities  against  paying 
which  the  indemnitee  provided  by  obtaining  this  bond;  the  in- 
demnitor could  have  stopped  them  at  any  time  by  paying  the 
debt  his  intestate  had  bound  himself  to  pay  or  ev^n  by  notifying 
the  appellee  not  to  prosecute  the  appeal  unless  at  his  own  ex- 
pense. The  general  rule  seems  to  be  that  in  cases  of  this  kind 
all  such  costs  may  be  recovered  when  nothing  appears  to  indicate 
bad  faith  in  making  the  defense.  But  the  general  rule  seems  6th- 
erwise  Avhen  it  comes  to  extraordinary  costs,  such  as  attorneys' 
fees,  etc. ;  and  certainly  in  the  absence  of  a  showing  that  these 
fees  were  incurred  for  the  benefit  or  attempted  benefit  of  the 
estate  or  at  the  instance  of  the  executor  the  indemnitor  should 
not  be  held  bound  for  them.  Unless  he  encouraged  or  directed 
a  continuation  of  the  defense  by  appeal,  or  upon  the  whole  case 
such  a  course  appeared  palpably  to  be  to  his  advantage,  such 
extraordinary  costs  are  not  chargeable  to  him.^^  In  Iowa  only 
compensatory  damages  are  recoverable  on  such  a  bond ;  counsel 
fees,  not  being  provided  for  by  statute,  are  not  an  element  of 
damage.**  Under  a  bond  conditioned  to  defend  any  suit  against 
the  assured  at  the  cost  of  the  insurer,  the  costs  incurred  in  an 
action  against  the  assured,  the  defense  of  which  was  tendered 
the  insurer,  may  be  recovered  as  well  as  the  interest  for  which  he 
was  adjudged  to  be  liable ;  but  the  insurer  was  not  liable  for  the 
costs  of  the  defense  of  the  original  action  which  determined 
the  liability  of  the  assured."  By  requiring  notice  of  suit 
against  the  holder  of  an  indemnity  policy  and  providing  that 
the  insurer  shall  make  defense  in  his  name  and  that  the  insured 
shall  not  settle  the  case  except  at  his  own  cost,  the  insurer  stipu- 
lating to  take  entire  charge  of  the  litigation,  liability  is  assumed 
for  the  sum  specified,  interest  thereon  and  the  expenses  of  the 
suit.*'  Under  an  agreement  to  indemnify  for  any  loss  that  may 
be  sustained  by  reason  of  becoming  surety  on  a  recognizance 

Co.,  147  N.  C.  368,  23  L.R.A.(N.S.)  66  Constantine    v.    Rowland,    147 

223,   125   Am.   St.   550;    Fidelity  &  Iowa  142. 

D.  Co.  V.  Oliver,  57  Wash.  31.  B7  Puget  Sound  I.   Co.  v.  Frank- 

65  Brandts    v.    Donnelly,    94    Ky.  fort,  etc.  Ins.  Co.,  52  Wash.  124. 

129;  Manning  v.  Grinatead,  121  Ky.  68  Cudahy  P.  Co.  v.  New  Amater- 

802.  dam  Cas.  Co.,  132  Fed.  623. 
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there  may  be  a  recovery  of  the  cost  of  taking  judgment.*^  In 
Mississippi,  no  fraud,  -wilful  wrong,  malice  or  oppression  being 
shown,  an  attachment  bond  conditioned  to  save  the  sheriff 
harmless  against  all  damages  which  he  may  sustain  in  conse- 
quence of  the  seizure  or  sale  of  property  does  not  cover  attorneys' 
fees  and  expenses  incurred  in  sustaining  the  issue,  such  as 
hotel  bills,  traveling  expenses,  telegrams,  etc.*"  The  language 
"to  indemnify"  in  a  bond  given  an  officer  who  had  levied  on 
property  claimed  by  a  stranger  to  the  action  covers  costs  and 
attorneys'  fees  incurred  in  consequence  of  a  suit  against  the 
officer  for  the  recovery  of  the  value  of  such  property,  the  prin- 
cipal in  the  bond  having  failed  to  make  defense.*^  On  the 
breach  of  a  bond  to  keep  a  building  free  from  liens  the  owner 
may  recover  his  costs  and  expenses  in  defending  foreclosure 
suits,  in  connection  with  thei  sum  paid  to  remove  the  liens.*^ 
The  breach  of  a  condition  in  a  contract  for  the  sale  of  property 
that  the  vendees  are  "to  be  defended  from  trouble  about  patents" 
authorizes  the  recovery  of  costs  in  infringement  suits  brought 
against  them,  as  well  as  the  amount  paid  for  the  services  of  an 
attorney.®'  The  maximum  sum  named  in  a  policy  of  indemnity 
insurance  does  not  limit  the  liability  of  the  insurer  if  it  had  the 
option  of  defending  a  suit  against  the  insured  at  its  cost  or 
to  settle  it  and  pay  said  sum  where  it  took  charge  of  the  de- 
fense.** Authority  to  defend  a  suit  does  not  authorize  the  tak- 
ing of  an  appeal  from  the  judgment  therein.*®  There  is  some 
disagreement  as  to  the  meaning  to  be  given  the  words  "expense 
of  litigation"  and  other  similar  terms.  In  Kentucky  they  em- 
brace all  the  expenses  that  the  indemnified  party  was  put  to  by 
the  litigation,  including  costs,  damages  and  interest  on  the  judg- 
ment against  him  pending  the  determination  of  an  appeal.** 

69  Keesling   v.    Frazier,    119    Ind.  63  Grant  v.  iLawrence,  79  Hun  565 

185.                    '  64  Conqueror  Z.  &  L.  Co.  v.  ^tha 

sOBrinker  v.  Leinkauff,  64  Miss.  L.  Ins.  Co.,  152  Mo.  App.  332. 

236 ;  Moore  v.  Lowrey,  74  Miss.  413,  65  Tensor  v.  Fidelity  &  D.  Co.,  173 

and  cases  cited.  III.  App.  383. 

61  Brotton  v.   Lunkley,   11   Wash.  66  Mtna,  Life  Ins.  Co.  v.  Bowling 
581.  Green  Gas  Light  Co.,  150  Ky.  732, 

62  Henry   v.   Hand,   36   Ore.   492,  43    L.R.A.(N.S.)     1128,    and    local 
501.  cases  cited.     See  Cudahy  P.  Co.  v. 
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The  foregoing  conclusion  was  reached  in  view  o£  the  fact  that 
other  courts  had  reached  the  conclusion  that  the  indemnitor  was 
not  liable  for  such  interest.®''  In  Ehode  Island  the  conclusion 
has  been  arrived  at  that  the  agreement  of  the  indemnitor  to 
undertake  the  defense  of  legal  proceedings  at  its  own  cost  means 
that  it  should  be  responsible  for  the  employment  of  counsel, 
the  fees  of  witnesses  for  the  defense  and  such  other  expenses  as 
were  necessary  for  the  defense,  but  not  the  costs  or  interest  in 
the  execution.®'  The  Circuit  Court  of  Appeals,  eight  circuit, 
has  reached  a  conclusion  like  that  in  the  Eentucky  case,  includ- 
ing interest  on  the  total  amount  of  the  judgment,  except  that 
interest  on  the  judgment  pending  the  appeal  could  not  be  re- 
covered because  the  indemnified  party  had  the  use  of  the 
money. ®^  As  to  this  view  the  Kentucky  court  said  it  overlooks 
the  fact  that  the  assured  had  to  pay  to  the  claimant  the  interest 
now  demanded,  and  unless  it  recovers  it  from  the  assurer  it  will 
be  out  this  item  of  expense  caused  by  the  litigation.  It  was 
further  observed  that  the  assurer  had  the  use  of  the  money  for 
which  judgment  was  rendered  and  might  have  avoided  its  lia- 
bility by  payment  of  it.™ 

The  damages  recoverable  must  be  of  the  nature  contemplated 
by  the  agreement,  as  well  as  the  proximate  consequence  of 
the  cause  stated.  A  plaintiff  in  a  writ  of  attachment,  desir- 
ing to  attach  goods  which  had  been  put  on  board  a  vessel,  gave 
a  bond  to  her  owner  conditioned  to  pay  "all  expenses,  dam- 
ages and  charges  which  might  be  incurred  by  the  owner  or 
master  of  the  schooner,  or  to  which  they  might  be  subjected 
for  unloading  said  goods  from  said  vessel,  and  for  all  neces- 
sary detention  of  said  vessel  for  said  purpose."  It  was  held 
that  the  obligee  was  not  entitled  to  recover  upon  the  bond,  in 
addition  to  the  expenses,  <  damages  and  charges  directly  and 

New  Amsterdam   C.   Co.,   132   Fed.  Frankfort  M.  A.  &  P.  G.  Ins.  Co., 

623.  28  E.  I.  126. 

67  Davison  v.  Maryland  C.  Co.,  197  gg  Maryland  C.  Co.  v.  Omaha  El. 

Mass.  167    (whether,  under  the  dif-  j^_  ^  ^    ^^^  ^^^  ^^^    ^^^^  gg  ^   ^ 


ferent    language    of    the    contract, 

there  was  liability  for  the  costs,  was 

,    ,  ,        .     J,  TO^tna  Life  Ins.  Co.  v.  Bowling 

not  determined).  ° 


A.  106. 
70  ^tl 
68  National    &    P.    W.    Mills    v.      Green  Gas  light  Co.,  supra. 
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immediately  incurred  by  him  in  unloading  the  merchandise 
from  the  schooner,  compensation  for  legal  expenses  to  which  he 
was  subjected  in  defending  a  suit  commenced  against  the 
schooner  by  the  consignee  of  the  goods  in  another  state. '^  A 
bond  given  by  an  administrator  to  save  his  sureties  "from  any 
loss  or  error  which  might  arise  from  or  be  caused  by  said  ad- 
ministration" does  not  make  him  liable  for  expenses  incurred  by 
them  in  an  effort  to  secure  their  discharge  or  to  compel  the 
obligor  to  account.'^  Under  a  stipulation  assuming  all  liability 
for  and  indemnifying  the  obligor's  employer  against  "any  dam- 
ages arising  from  injuries  sustained  by  mechanics,  laborers  or 
other  persons  by  reason  of  accidents  or  otherwise,"  there  is  no 
duty  to  repsond  for  the  negligence  of  the  obligee's  employees.'* 
The  sureties  on  an  indemnity  bond  preliminary  to  the  issue  of 
an  attachment  are  not  liable  for  the  sheriff's  wilful  conversion 
of  the  goods  without  their  knowledge  or  consent.''*  A  bond  con- 
ditioned to  save  a  sheriff  harmless  from  suits,  actions,  costs,  by 
reason  of  executing  a  writ  of  attachment,  does  not  cover  liability 
for  the  defendant's  loss  of  interest  on  money  attached,  the  run- 
ning of  interest  being  suspended  during  the  pendency  of  the 
action."  The  sureties  are  not  liable  for  the  expense  incurred 
by  the  indemnified  party  on  their  appeal  from  a  judgment  ren- 
dered against  them  without  notice  and  which  had  been  adjudged 
to  be  void.''^  An  action  on  an  indemnity  bond,  where  exempt 
property  is  sold,  belongs  to  the  class  of  actions  of  trover  at  com- 
mon law ;  liability  is  limited  to  the  value  of  it,  with  interest  in 
the  discretion  of  the  jury.'"  An  agreement  to  reimburse  a  party 
for  work  covers  only  the  reasonable  cost  of  doing  it.'" 

An  agreement  to  keep  harmless  and  pay  all  damages  in  case 

TlHallock    V.    Belcher,    42    Barb.       T'y  464;  Bowe  v.  Wilkins,  105  N.  Y. 
199.  322. 

W  Boyle  V.  Boyle,  106  N.  Y.  654.  ''  Clement   v.    Courtright,    9    Pa. 

73  Manhattan  R.  Oo.  V.  Cornell,  54      ^"P";  *^'     ,  „     ^     „  „•     i 

_     „  78  Maxwell-C.   D.    Co.   v.    Singley 

Hun  292,  130  N.  Y.  637;   Perry  v.       ^^^^.    ^.^    ^^^  ,^   ^g^   g    ^    g27_ 

Payne,  217  Pa.  252,  11  L.R.A.  (N.S.)  „  Winstead  v.  Hicks,  135  Ky.  154, 

1173.  135  Am.  St.  446. 

74  Constantine    v.    Rowland,    147  78  Weeks  v.  Webb,  140  App.  Div. 
Iowa  142;  Dawson  v.  Baum,  3  Wash.  (N.  Y.)   450. 
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of  levying  on  and  selling  certain  property  on  an  execution  was 
held  to  apply,  though  the  property  was  replevied  before  sale; 
JJie  officer  was  entitled  to  recover  the  costs,  attorney  fees  and 
expenses  of  defending  the  replevin  suit,  as  well  as  the  damages 
adjudged  therein,  although  the  principal  obligor  alone  had  no- 
tice of  the  commencement  and  pendency  of  such  suit.'''  It  was 
considered  that  the  bond  was  intended  to  indemnify  the  officer 
for  taking  and  holding  and  also  for  selling,  the  property.  It 
was  deemed  proper  also  to  allow  the  costs  and  expenses  of  de- 
fending the  suit  because,  as  the  court  say,  "the  obligors  had 
notice  of  the  suit  and  had  agreed  that  it  should  be  defended;  " 
and  they  add,  "clearly  this  entitled  the  constable,  if  he  chose 
to  do  so,  to  defend  the  suit  and  recover  from  the  obligors  his 
costs,  attorney  fees  and  expenses.  Nothing  less  than  this 
would  be  an  indemnity  according  to  the  terms  of  the  bond 
and  notice  to  one  of  the  joint  obligors  was  sufficient."  "*  If  two 
or  more  executions  are  levied  on  the  same  property  and  the 
officer  is  indemnified  by  separate  bonds  each  obligor  is  liable 
for  the  entire  damages;  they  cannot  be  apportioned  in  the 
ratio  of  the  execution  debts;  neither  can  the  damages  be  miti- 
gated by  showing  that  the  owner  of  the  property  might  have 
recovered  it  and  so  would  have  been  damaged  only  to  the  ex- 
tent of  a  disturbed  possession  and  casual  injury  to  it.'^  The 
obligors  in  a  bond  given  to  indemnify  an  officer  for  making  an 
attachment  are  not  liable  for  a  loss  resulting  from  his  negli- 
gence in  the  care  of  the  attached  property ;  but  if  the  plaintiff 
in  tJhe  attachment  is,  at  his  request,  appointed  keeper  of  the 
property  and  a  loss  results  through  his  negligence  his  liability 
as  principal  in  the  bond  is  not  thereby  dimitiished ;  but  the 
surety  is  entitled  to  a  deduction  on  account  of  the  loss.  But 
no  deduction  is  to  be  made  because  of  the  omission  of  the  in- 
demnified officer  to  pay  a  judgment  recovered  against  him  by 
a  mortgagee  of  the  attached  property  in  an  action  for  its  con- 
version.'^    There  cannot  be  a  recovery  for  the  loss  of  use  of 


79FinckIe  v.   Evan,   25   Ohio   St.  »lHill  v.  Mudd,   9   Ky.  L.   Eep. 

»o  Id.  37. 


g2  69    (Ky.  Super.  Ct.). 

12  Briggs  T.  McDonald,  166  Mass. 
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property  whicli  would  not  have  been  used  while  in  the  posses- 
sion of  the  levying  officer.'*  In  a  late  English  case  it  appeared 
that  the  assignee  of  a  lease  undertook  to  indemnify  the  assignor 
against  breaches  of  the  covenants  and  conditions  under  which 
the  latter  held  the  premises.  No  assignment  was  'executed,  but 
the  indemnifying  party  entered  and  held  possession  until  the 
agreement  expired;  he  let  the  premises  fall  out  of  repair,  and 
the  assignor  was  sued  by  his  landlord  for  such  dilapidations. 
After  the  assignee  had  notice  of  the  action  the  assignor  paid 
money  into  court,  which  the  jury  found  to  be  sufficient.  It  was 
held  in  an  action  brought  by  him  against  his  assignee  on  his 
promise  of  indemnity  that  the  plaintiff  was  entitled  to  recover 
as  damages  the  extra  costs  necessarily  incurred  by  him  over  and 
above  the  taxed  costs  paid  to  him  in  defending  the  former 
action.'* 

An  interesting  case  on  this  point  occurred  in  Maine,  and 
appears  to  have  been  decided  on  thorough  consideration.  It 
was  an  action  of  debt  on  a  bond  conditioned  "to  fully  in- 
demnify and  save  harmless"  the  plaintiff  "  from  all  loss,  damage 
and  harm  whatsoever  by  reason  of  a  suit  for  the  infringe- 
ment of  any  patent  in  selling  paper  collars  which  the  plaintiff 
has  had  or  may  hereafter  have"  of  the  defendants,  and  "to 
pay  all  fair  and  reasonable  charges  for  expenses  in  defending 
said  suit."  The  case  is  thus  stated  by  the  court:  "In  186Y 
the  plaintiff,  a  dealer  in  gentlemen's  clothing,  was  the  agent 
of  the  defendants  in  Maine  for  the  sale  of  paper  collars;  the 
Union  Paper  Collar  Company  commenced  a  suit  against  the 
plaintiff  for  an  alleged  infringement  of  their  patent  in  the  sale 
of  these  collars,  and  on  December  17,  1867,  attached  upon 
their  writ  in  that  suit  the  plaintiff's  entire  stock  of  goods,  of 
the  value  of  $2,750;  the  plaintiff  immediately  notified  the  de- 
fendants of  the  attachment  and  used  his  best  efforts  to  pro- 
cure the  release  of  his  stock  from  the  attachment;  but  he  was 
unable  to  do  so  until  January  6,  1868,  when  he  succeeded  in 
procuring  receiptors  only  by  mortgaging  the  stock  to  secure 

»8  Shearer  v.  Taylor,  106  Va.  26.       (IJx.)   33,  L.  R.  6  Ex.  43,  23  L.  T. 
14  Howard  v.  Lovegrove,  40  L.  J.       (N.S.)  396,  19  Week.  Eep.  188. 
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them ;  the  plaintiff  incurred  reasonable  and  necessary  expenses 
in  two  visits  to  the  defendants  in  New  York,  the  last  time 
with  counsel,  resulting  in  the  giving  of  the  bond  in  suit;  the 
plaintiff  contracted  a  severe  illness  on  his  return  from  New 
York,  in  consequence  of  which  his  store  remained  closed  until 
the  1st  of  February,  1868 ;  his  business  credit,  which  was  pre- 
viously good,  was  destroyed  by  the  attachment;  he  has  been 
obliged  to  retain  the  greater  part  of  the  goods  mortgaged  to 
secure  his  receiptors,  and  the  goods  have  depreciated  twenty- 
five  per  cent. ;  he  lost  the  profits  of  his  store  during  the  time 
that  it  remained  closed,  and  they  have  been  greatly  dimin- 
ished since  on  account  of  the  reduction  of  the  stock  caused  by 
the  attachment  and  mortgage,  and  the  consequent  loss  of 
credit.  The  suit  of  the  Union  Paper  Collar  Company  against 
the  plaintiff  is  still  pending  and  undecided,  and  the  plaintiff 
has  actually  paid  nothing  as  yet  on  account  of  it,  except  as 
above  stated,  though  he  has  become  liable  for  counsel  fees  to 
a  considerable  amount."  The  court  held  the  plaintiff  entitled 
to  recover  damages,  first,  for  the  depreciation  of  his  stock  of 
goods  while  necessarily  withheld  from  sale  by  the  attachment 
made  on  the  writ  in  the  suit  for  infringement  of  the  patent; 
second,  for  the  reasonable  debt  contracted,  though  not  paid, 
for  the  services  of  counsel  in  defending  the  suit;  and  third,  for 
the  reasonable  expenses  of  himself  and  counsel  incurred  in  re- 
lieving his  stock  from  the  attachment;  also,  that  no  damages 
were  recoverable,  first,  for  loss  of  probable  profits  during  the 
time  the  plaintiff's  stock  was  under  the  control  of  the  attaching 
ofiicer;  second,  the  loss  of  probable  net  profits  while  the  store 
remained  closed  in  consequence  of  the  plaintiff's  illness,  con- 
tracted while  trying  to  relieve  the  stock  from  the  attachment; 
third,  for  the  diminution  of  profits  consequent  upon  the  reduc- 
tion of  the  stock;  fourth,  for  the  prospective  damages  arising 
from  the  loss  of  mercantile  credit  caused  by  the  attachment; 
and  fifth,  for  the  expenses  of  the  plaintiff  and  his  counsel  in 
procuring  the  defendants  to  enter  into  the  bond  in  suit.'^ 

88  Ripley  V.  Mosely,  57  Me.  76.  hensive,  and  the  plaintiff  is  entitled 
Burrows,  J.,  said:  "The  language  to  recover  all  damages  which  he  can 
of  the  bond  is  general  and  compre-      legally  be  deemed  to  have  suffered 


2884 


SUTHEELAND    ON    DAMAGES. 


[§  T63 


§  763.  Same  subject;  mental  and  physical  suffering;  liability 
for  original  trespass.     If  the  indemnified  party,  for  the  cause 


by  reason  of  the  suit,  together  with 
the  expenses  incurred  in  defending 
it  so  far  aa  they  are  found  'fair  and 
reasonable;'  these  last  being  ex- 
pressly provided  for.  We  think  that 
under  the  latter  clause  in  the  con- 
dition, the  debt  contracted  by  the 
plaintiff  to  counsel  for  services  in 
defending  the  suit  against  him, 
though,  not  yet  paid,  is  a  proper  sub- 
ject for  allowance  in  making  up  the 
damages.  The  course  pursued  was 
undoubtedly  contemplated  by  both 
parties.  The  defendants  do  not  ap- 
pear to  have  employed  any  counsel 
to  defend  the  suit;  and  they  bound 
themselves  to  pay  'all  just  and  rea- 
sonable charges  for  the  expenses  in 
defending.'  Ripley  was  to  be  saved 
harmless,  not  only  from  any  judg- 
ment that  the  Union  Paper  Collar 
Co.  might  recover  against  him  for 
damages  and  costs,  but  also  from  ex- 
pense in  defending  the  suit.  He  has 
not  been  saved  harmless  in  the  mat- 
ter of  these  expenses,  but  has  been 
forced  to  incur  an  indebtedness 
which  the  defendants  should  have 
provided  means  to  discharge.  *  *  * 
Lyman  v.  Lull,  4  N.  H.  495.  *  *  * 
Nor  do  we  think  it  can  be  main- 
tained that  the  depreciation  of  the 
plaintiff's  stock,  while  it  has  been 
necessarily  withheld  from  sale  on 
account  of  the  attachment,  is  not  a 
legitimate  subject  of  damages  re- 
coverable here.  The  attachment  of 
the  stock  was  a  natural  and  com- 
mon incident  of  the  suit.  The 
plaintiff  did  his  best  to  procure  its 
release,  but  was  unable  to  effect  it 
on  any  terms  which  permitted  him 
to  make  sale  of  the  goods.  This  de- 
preciation is  a  matter  capable  of 
being  definitely  ascertained.  The 
loss  is  neither  speculative  nor  de- 


pendent upon  contingencies,  and  is 
one  of  the  natural  and  direct  results 
of  the  suit.  The  plaintiff's  stock 
has  been  talcen  from  him.  In  the 
natural  course  of  things,  it  is  di- 
minished in  value  by  the  lapse  of 
time.  It  is  a  loss  to  him  as  much 
as  if  a  portion  of  it  were  sold.  And 
we  are  of  opinion  that  the  reason- 
able expense  of  himself  and  counsel, 
incurred  by  the  plaintiff  in  the  ef- 
fort to  release  his  property  from  at- 
tachment,, is  also  recoverable;  but 
not  that  which  was  incurred  for  the 
purpose  of  procuring  the  defendants 
to  enter  into  the  contract  of  indem- 
nity. 

"And  with  regard  to  all  the  other 
items  which  go  to  make  up  the  dam- 
ages assessed,  we  think  them  either 
too  remote  and  uncertain,  or  too 
much  complicated  with  other  inter- 
vening efficient  causes  to  be  allowed 
in  this  suit.  They  do  not  seem  to 
us  to  be  either  the  direct  and 
natural  consequences  of  the  suit,  or 
to  be  such  losses  as  may  reasonably 
be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the 
time  the  agreement  was  entered 
into.  No  small  part  of  them  ac- 
crued by  reason  of  other  efficient 
proximate  causes,  the  force  and 
effect  of  which  cannot  be  estimated ; 
nor  can  the  damages  'accruing  from 
the  combination  be  apportioned. 
The  object  of  the  bond  was  to  re- 
imburse the  plaintiff  for  so  much 
property  as  should  be  taken  from 
him  by  reason  of  the  suit  and  for 
the  expenses  of  defending  it.  It 
cannot  be  so  extended  as  to  relieve 
the  plaintiff  from  all  the  conse- 
quences of  his  unfortunate  or  unwise 
management  since,  though  he  may 
have  fallen  into  the  mistakes  or  met 
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indemnified  against,  suffers  judgment  and  makes  a  payment 
upon  it ; '®  if  his  property  becomes  incumbered  and  he  pays 
the  incumbrance;  "  or  is  subjected  to  service  or  trouble  or  any 
expense  *'  within  the  scope  of  the  agreement  he  may  recover 
damages  for  the  same.'^    So  if  the  party  lose  property  by  breach 


witli  the  misfortunes  in  consequence 
of  the  suit  operating  as  a  remote 
cause.  But  the  damages  thence  re- 
sulting are  consequences  of  counse- 
quences,  and  not  legally  computable. 
Very  manifestly,  if  there  were  no 
other  elements  of  uncertainty,  this 
should  prevent  the  allowance  made 
for  loss  of  probable  profits  during 
the  time  the  store  remained  closed 
in  consequence  of  the  plaintiff's  ill- 
ness contracted  on  his  return  from 
New  York;  for  the  diminution  of 
profits  consequent  upon  the  reduc- 
tion of  his  stock;  and  for  the  specu- 
lative damages  arising  from  loss  of 
mercantile  credit.  Much  of  the  rea- 
soning in  Hayden  v.  Cabot,  17  Mass. 
J  69,  is  applicable  in  this  case." 

86  Montgomery  D.  &  S.  Co.  v.  At- 
lantic L.  Co.,  206  Mass.  144;  Valen- 
tine V.  Wheeler,  116  Mass.  478; 
White  V.  French,  15  Gray  339; 
Moule  V.  Garret,  41  L.  J.  (Ex.)  62, 
L.  R.  7  Ex.  101;  Wallace  v.  Gil- 
christ, 24  Up.  Can.  0.  P.  40;  Green 
V.  Brookins,  23  Mich.  48,  9  Am. 
Rep.  74;  Anthony  v.  Percifull,  8 
Ark.  474;  Brooklyn  v.  Brooklyn  E. 
Co.,  57  Barb.  497;  Holdgate  v. 
Clark,  10  Wend.  216;  English  v. 
Grant,  102  Ga.  35 ;  Gamble  v.  Cuneo, 
21  App.  Div.  (N.  Y.)  413,  affirmed 
without  opinion,  162  N.  Y.  634; 
Union  G.  &  T.  Co.  v.  Robinson,  79 
Fed.  420,  24  C.  C.  A.  650  (and  costs 
and  interest). 

87  Covey  V.  Schiesswohl,  50  Colo. 
68;  Webb  v.  Pond,  19  Wend.  423; 
Smith  v.  Compton,  3  B.  &  Ad.  407 ; 
Henry  v.  Hand,  36  Ore.  492. 

88  Hamilton  v.  Hamilton,  162  Ind. 


430  (interest)  ;  United  States  F.  & 
G.  Co.  V.  Hittle,  121  Iowa  352;  Man- 
ning v.  Grinstead,  121  Ky.  802; 
Nutt  V.  Merrill,  40  Me.  237;  Jar- 
vis  V.  Sewall,  40  Barb.  449;  Lyman 
V.  Lull,  4  N.  H.  495 ;  French  v.  Par- 
ish, 14  id.  497;  Smith  v.  Compton, 
3  B.  &  Ad.  407;  Fisher  v.  Fallows, 

5  Esp.  171  Mott  V.  Hicks,  1  Cow. 
513 ;  Short  v.  Kalloway,  11  A.  &.  E. 
28;  Orr  v.  Bigelow,  20  Barb.  21; 
Trustees  of  Newburgh  v.  Galatian,  4 
Cow.  340;  Hayden  v.  Hill,  52  Vt. 
259;  Milk  V.  Waite,  18  Abb.  New 
Cas.  236  (expense  of  arresting  ab- 
sconded defendant)  ;  Stark  v.  Raney, 
18  Gal.  622. 

Attorney's  fees  are  recoverable 
only  to  the  extent  payment  has  been 
made.     Sheard  v.  United  States  F. 

6  G.  Co.,  58  Wash.  29. 

89  In  Scott  v.  Tyler,  14  Barb.  202, 
the  bond  sued  on  recited  that  an  ex- 
ecution had  been  placed  in  the  hands 
of  the  obligee,  the  plaintiff.  As 
sheriff,  and  by  virtue  of  it,  his 
deputy  had  levied  on  certain  goods 
and  chattels  claimed  by  one  Dis- 
brow,  who  was  not  the  execution 
debtor,  and  who  had  replevied  the 
same  from  the  plaintiff,  and  that 
action  was  pending.  The  condition 
was  that  in  case  the  plaintiff  should 
defend  that  suit,  then  if  the  obligors 
should  indemnify  and  save  harmless 
the  obligee  from  "all  costs  charges 
and  expenses  which  he  shall  incur  in 
defending,"  the  obligation  to  be  void. 
It  was  held  to  he  the  intention  of 
the  parties  to  limit  the  obligation  to 
the  expenses  of  the  defense,  strictly, 
and  that  the  damages  and  costs  re- 
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of  the  agreement  to  indemnify  ^^  he  will  be  entitled,  among 
other  damages,  to  recover  its  value.  A  landlord  who  has  bound 
himself  to  pay  his  tenant  any  and  all  losses  occasioned  by  the 
sale  of  the  leased  premises  is  liable  for  the  expenses  and  losses 
of  the  lessee  sustained  in  holding  his  cattle  on  the  commons 
pending  a  diligent  effort  to  secure  a  pasture  in  place  of  that  of 
which  he  has  been  deprived.*^  Indemnity  "from  any  and  all 
loss,  damage  and  liability  whatsoever  arising  from  or  by  reason 
of  any  debts  or  contracts,  maritime  or  otherwise,"  involving 
vessels  sold  by  the  indemnitor,  includes  damages  resulting  from 
one  of  the  vessels  being  libeled,  regardless  of  whether  the  con- 
tract xmder  which  she  was  libeled  was  valid  or  not.'*  Such 
indemnity  was  given  by  the  vendors  of  three  vessels,  which  it 
was  claimed  had  been  and  were  intended  to  be  used  as  consorts, 
•  only  one  of  which  was  libeled.  At  the  time  she  was  libeled  it 
did  not  appear  that  it  was  the  owner's  intention  to  to^  her  with 
the  steamer  purchased  as  one  of  the  three  vessels,  or  that  an- 
other steamer  could  not  have  been  procured  to  tow  her.  Hence 
the  vendee  could  not  recover  damages  for  the  alleged  detention 
of  such  steamer  and  the  other  of  the  three  vessels,  that  not  being 
shown  to  have  been  the  direct,  necessary  and  natural  result  of 

covered  by  Disbrow  were  not  em-  is  an  irreconcilable  conflict  in  the 
braced.  The  plaintiff  incurred  costs  cases  relating  to  it.  It  is  believed 
and  expenses  which  he  had  assumed  that  there  is  a  preponderance  of  au- 
to pay,  but  had  not  paid,  amounting  thority  against  the  above  ruling,  not 
to  $112.25.  These  were  also  disal-  ^^jy  j^  gages  of  indemnity,  but 
lowed  because  they  had  not  been  ^y^^j.  ^^^^^  ^^^^.^  expenses  consti- 
paid.  Strong,  J.,  said:  "If  the  ob-  ^ute  an  item  of  damages, 
ligation  of  the  defendants  is  to  in-  g^  Cumberland  G.  Mfg.  Co.  v. 
demnify  and  save  the  plaintiff  harm-  ^j^  ^08  Mass.  425;  Sanders 
less  from  charge  or  liabiUty,  he  is            „      .,^        •,,     ^     «,    tt 

..^,   ,  ^  ^     ^,         i     i     .  V.   Hamilton,  Mart.   &   Hayw.   458; 

entitled  to  recover  to  the  extent  of  „.  J, 

,,       ,  J!  I.-      i.i.  t,-    1-  Ackerman   v.    King,    29    Tex.    291; 

the  charges  of  his  attorneys,  his  lia-  ° 

u-i-i.      i-x.      c       -u  ■  i  t,T  u  J        Crump  V.  Picklin,  1  Pat.  &  Heath 

bihty    therefor    being    established;  *^ 

201 
but,  if  it  is  to  indemnify  and  save 

harmless  from  loss  or  expenses,  he  "  ^uck  v.   Morrow,   2   Tex.    Civ. 

must  fail,  no  loss  or  expense  with-  -^PP-  ^^l- 

in    the    terms    of    the    bond    being  8"  Niagara  Falls  P.  Co.  v.  Lee,  20 

proved."    This  decision  on  this  point  App.  Div.    (N.  Y.)   217;  Home  Ins. 

covers  debatable  ground;  and  there  Co.  v.  Watson,  50  N.  Y.  390. 
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the  detention  of  the  vessel  libeled."  As  is  elsewhere  ®*  pointed 
out  the  damages  resulting  from  a  trespass  are  sometimes  meas- 
ured by  the  benefit  received  by  the  trespasser.  Indemnitors 
against  a  trespass  have  been  subjected  to  that  measure  of  lia- 
bility. The  bond  sued  on  was  given  by  sureties  for  trespassers 
in  accordance  with  an  order  suspending  a  judgment  restraining 
the  latter  from  floating  logs  upon  a  stream  on  the  plaintiff's 
land.  Such  order  was  granted  as  a  favor  to  the  trespassers  to 
extricate  them  from  a  position  of  peculiar  hardship.  The  in- 
demnity was  against  "any  and  all  damages  and  loss  whatsoever." 
It  covered  the  toUage  or  reasonable  value  of  the  use  of  the  river 
for  the  purpose  of  floating  logs,  and  was  not  limited  to  the 
damage  done  to  the  banks  of  the  river  and  the  property  of  the 
plaintiff  adjacent  thereto.**  The  makers  of  a  bond  given  in  a 
civil  action  for  the  arrest  of  a  person  who  bind  themselves  to 
pay  all  costs  and  damages  sustained  in  consequence  of  the  arrest 
or  imprisonment  are  liable  on  the  rendition  of  judgment  in  favor 
of  the  person  imprisoned  for  the  mental  anguish  and  physical 
illness  caused  by  the  arrest  and  imprisonment,  and  also  for  the 
customary  attorneys'  fees  in  procuring  his  discharge.  It  is 
presumed  that  the  purpose  of  the  bond  was  known  and  that  it 
would  probably  cause  detention  and  imprisonment  "Such 
deprivation  of  liberty,  humiliation,  disappointment,  mortiflca- 
tion  and  disgrace  would  naturally  cause  great  mental  distress, 
and  might  naturally  result  in  sickness.  Such  an  undertaking 
is  not  like  an  attachment  bond  or  a  contract  involving  money 
or  property  considerations  simply.  The  undertaking  involved 
the  liberty  of  a  woman,  and  the  persons  who  made  it  should  have 
anticipated  that  the  consequences  of  their  act  would  be  differ- 
ent from  those  of  a  bond  involving  money  or  property  merely. 
When  a  person  enters  into  a  contract  which,  if  violated,  may 
be  expected  to  cause  mental  distress  and  may  naturally  result 
in  physical  indisposition  and  illness  it  must  be  presumed  that 

98  Niagara   Falls   P.   Co.   v.   Lee,  9B  De  Camp  v.  Bullard,  159  N.  Y. 

supra.  ,-  450,  affirming  33  App.  Div.  (N.  Y.) 

94  §  1014.  627. 
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he  contracted  with  reference  to  the  payment  of  damages  of 
that  character."  ^^ 

The  extent  of  recovery  upon  an  express  indemnity  is  not 
affected  by  the  fact  that  other  parties  than  the  indemnitor 
shared  the  benefits  of  the  act  indemnified  against.  Thus,  a 
sheriff  was  put  to  expense  and  costs,  covered  by  a  bond  of  in- 
demnity, in  a  successful  defense  of  an  action  brought  against 
him  by  a  claimant  of  goods  attached;  and  it  was  held  he  was 
entitled  to  recover  the  whole  amount  upon  the  bond,  and  not 
merely  a  proportional  part,  though  other  creditors  who  did  not 
indemnify  him  received  the  surplus  proceeds  after  satisfying 
the  indemnifying  creditor.^''  The  terms  "damages,  costs  and 
expenses"  in  a  covenant  of  indemnity  against  the  payment  of 
a  demand  do  not  cover  a  premium  or  bonus  which  the  party  is 
compelled  to  pay  to  raise  the  amount  of  the  demand.^'  Where 
indemnitors  are  brought  in  as  parties  by  the  sheriff  in  an  action 
against  him  for  levying  writs  of  attachment  upon  property  not 
owned  by  the  defendant  named  therein  they  will  be  deemed  to 
be  before  the  court  only  for  the  purpose  of  enabling  the  sheriff 
to  enforce  his  rights  against  them ;  in  such  action  their  liability 
cannot  exceed  the  penalty  of  their  bond.^*  In  New  York  the 
execution  of  a  bond  indemnifying  a  sheriff  against  damages  re- 
sulting from  an  unlawful  levy  and  sale  of  property  made  by  him 
presumptively  establishes  the  liability  of  the  obligors  as  prin- 
cipals for  the  original  trespass  committed  by  the  sheriff.  On 
the  substitution  of  the  indemnitors  as  defendants  in  place  of  the 
sheriff  their  liability  is  not  limited  to  the  sum  for  which  they 
would  have  been  liable  in  an  action  by  him  upon  their  bond, 
but  rests  upon  their  participation  in  the  original  trespass.^  The 
mere  fact  that  the  plaintiff  has  commenced  an  action  against 

96  Vanderberg     v.      Connoly,      18       Brotton  v.  Lunkley,  11  Wash.  581, 
Utah  112,  citing  Renihan  v.  Wright,       citing  the  text. 
125    Ind.    536,   21   Am.    St.   249,   9  gg  l^^^  ^_  Archer,  12  N.  Y.  277. 

L.R.A.  514^;  Western  U.  Tel.  Co.  J.  99  Lesher    v.    Getman,    30    Minn. 

321;   Stevens  v.  Wolf,  77  Tex.  215. 

1  Dyett  V.  Hyman,  129 
26  Am.  St.  533;  Cassani  ■ 
berlain   v.    Beller^  18    N.    Y.    115;       App.  Div.    (N.  Y.)   248. 


Broesche,   72  Tex.  654,  13  Am.  St. 
843. 


97  Ocala  F.  &  M.  Works  v.  Lester,  '  D^^"  ^-  ^yman,  129  N.  Y.  351, 

49  Fla.  199,  citing  the  text;  Oham-       26  Am.  St.  533;  Cassani  v.  Dunn,  44 
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tlie  sheriff  for  a  greater  sum  than  is  specified  in  the  undertak- 
ing, it  is  said,  would  seem  to  be  no  reason  why  the  indemnitors, 
the  real  parties  in  interest,  should  not  be  substituted  as  de- 
fendants in  place  of  the  sheriff.  The  sureties  had  knowledge 
of  the  obligation  they  assumed  when  they  executed  the  bond, 
and  they  became  liable  for  the  entire  amount  of  the  damage 
sustained  by  the  claimant  in  consequence  of  the  retention  of 
the  specific  property  levied  upon  by  the  sheriff  under  the  at- 
tachment; and  the  plaintiff  cannot  complain  of  the  substitu- 
tion of  these  defendants  in  place  of  the  sheriif,  as  he  had  notice 
of  the  amount  of  the  undertaking  and  an  opportunity  to  examine 
the  surties  to  see  that  they  were  of  sufficient  responsibility  to 
respond  to  any  damage  he  might  sustain  in  consequence  of  the 
sheriff's  holding  the  property  as  the  property  of  the  defendant 
in  the  attachment  suit.* 

If  there  are  several  writs  and  bonds  and  the  sheriff  is  charged 
as  for  a  conversion  in  a  sum  exceeding  the  gross  amount  of 
the  penalties  in  all  the  bonds  the  obligors  in  each  will  be 
charged  to  the  extent  of  the  penalties  in  their  respective  bonds.' 
The  liability  of  the  indemnitors  of  a  sheriff  who  wrongfully 
seizes  property  under  an  attachment  when  he  held  another 
bond  at  the  time  of  the  levy  and  subsequently  received  other 
bonds  in  other  actions  is  not  limited  to  the  proportion  which 
their  bond  bore  to  the  whole  amount  of  the  bonds  held  by  him. 
The  attachment  debtor  may  regard  the  creditors  in  the  pro- 
ceeding as  joint  trespassers,  and  proceed  against  one,  several 
or  all  of  them  for  his  whole  damages.*  But  such  liability  does 
not  extend  to  cases  in  which  creditors  act  independently  of 
each  other  and  in  which  valid  liens  have  been  obtained  equal 
in  amount  to  the  value  of  the  property,  and  judgments  pur- 
suant thereto  have  been  recovered.  In  such  a  case  the  indem- 
nitor's liability  is  limited  to  the  residue  of  the  property  which 
was  not  subject  to  the  prior  seizures.®     If  property  conveyed 

2  Cassani  v.  Dunn,  supra.  Francis,  7  Pa.  206,  219 ;  Posthofif  v. 

3  Lesher  v.   Getman,  supra.  Bauendahl,  43  Hun  570.     See  Love- 

4  Root  V.  Chandler,  10  Wend.  110,  joy  v.  Murray,  3  Wall.  1,  18  L.  ed. 
25  Am.  Dec.  546;   WaUter  v.  Won-  129. 

derlick,  33  Neb.  504;  Watmough  v.  8  Lee  v.   Maxwell,  98  Mich.  496, 

Suth.  Dam.  Vol.  III.— 28. 
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in  trust  to  indemnify  a  surety  is  wrongfully  sold  his  damages 
are  not  measured  by  the  net  proceeds  of  the  sale  and  interest 
thereon,  but  by  its  market  value  at  the  time  his  right  to  have 
it  sold  accrued.'  One  who  agrees  to  save  another  harmless 
from  any  judgment  that  might  be  rendered  against  him  in  a 
pending  suit  is  not  liable  for  a  sum  offered  by  him  in  com- 
promise of  the  suit,  such  offer  being  refused  and  judgment 
having  gone  in  favor  of  the  other  party.'  A  statute  imposing 
absolute  liability  upon  railroad  companies  for  the  loss  of  prop- 
erty caused  by  fire  set  in  the  operation  of  their  roads  is  based 
on  the  theory  of  indemnity  or  security,  and  an  insurer  of  prop- 
erty so  lost  may  recover  from  such  a  company  the  amount  of 
the  loss  paid  the  insured.'  The  liability  of  sureties  for  damages 
incurred  by  reason  of  the  levy  of  an  attachment  is  not  affected 
because  the  property  was  sold  under  another  writ.'  The  serv- 
ices of  a  building  superintendent  employed  by  the  contractor's 
administrator  are  a  charge  against  the  sureties.^"  Extra  work 
done  in  the  erection  of  a  building  is  not  a  liability  upon  an 
obligation  indemnifying  against  damage  by  delay.  *^  Where 
the  limit  of  liability  is  stated  and  the  obligor  defends  the  action 
at  its  own  cost  in  the  name  and  on  behalf  of  the  obligee  the 
former  is  not  liable,  in  addition  to  the  sum  named  and  the  costs 
and  expenses,  for  interest  on  the  liability  of  the  latter  which 
accrued  during  the  litigation.^* 

§  764.  Contribution  or  indemnity  between  wrong-doers;  basis 
upon  which  made.  Though  it  is  a  well-settled  principle  that 
there  is  no  contribution  or  indemnity  between  wrong-doers,  this 
principle  does  not  apply  where  one  party  induces  another  to  do 
an  act  which  is  not  legally  supportable,  and  yet  is  not  clearly  in 
itself  a  breach  of  the  law;  "  or  where  the  object  is  apparently 

quoting     the     text;      Davidson     v.  9Maxwell-C.    D.    Co.    v.    Singley 

Dallas,  8  Cal.  227,  254;  Posthoff  v.  '(Tex.  Civ.  App.),  152  S.  W.  827.    ' 

Schreiber,  47  Hun  593.    See  §  140.  10  Macdonald  v.  O'Shea,  58  Wash. 

6  Bush  V.  Haeussler,  31  Mo.  App.  169. 

47 ;   Woolner  v.  Spalding,  65  Miss.  H  Sheard  v.   United  States  F.  & 

204.  6.  Co.,  58  Wash.  29. 

1  Bedford  v.  Blythe,  74  Miss.  720.  IZ  Davison  v.  Maryland  Cas.  Co., 

8  British  American  Assur.   Co.  v.  197  Mass.  167. 

Colorado  &  S.  K.  Co.,  52  Colo.  589.  18  Robertson  v.  Trammell,  37  Tex. 
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in  furtherance  of  justice  and  in  the  exercise  of  a  right  and  the 
means  are  not  in  themselves  criminal,  and  not  known  to  the 
person  employed  to  he  wrongful  to  a  third  person."  A  promise 
to  indemnify  another  for  committing  a  wilful  and  wicked  tres- 
pass is  not  binding;  but  a  contract  to  save  harmless  one  who, 
from  good  motives,  did  an  act  for  his  employer  which,  contrary 
to  his  expectations,  happened  to  be  an  injury  to  a  third  person, 
will  be  enforced;  and  any  amount  which  may  be  recovered  by 
the  injured  party  from  such  employer  he  may  recover  on  the 
indemnity.^*  A  person  who  assumes  by  contract  the  duty  of 
another  may  be  called  upon  to  indemnify  him  for  any  damage 
caused  by  its  breach;  the  liability  of  the  former  is  primary; 
the  parties  are  not  equally  guilty.^^  Indemnity  has  been  re- 
covered where  one  tort  feasor  was  only  passively  negligent,  the 
other  being  primarily  liable."  Contribution  may  be  enforced 
between  joint-tort  feasors  as  to  a  judgment  for  costs  in  an  action 
against  them.^*  The  ratio  upon  which  tort  feasors  must  con- 
tribute upon  an  indemnifying  bond  to  an  officer  for  levying 
upon  property  has  been  held  not  to  be  affected  by  the  extent  of 
their  claims  against  it;  they  are  all  equally  liable. ^^  But  this 
view  has  been  strongly  dissented  from,  and  the  rule  of  liability 
based  upon  the  amounts  of  the  respective  claims  of  the  creditors 
favored.*" 


Civ.  App.  53 ;  Spalding  v.  Oalces,  42  Cow.    154 ;    Brooklyn    v.    Brooklyn 

Vt.   343;   Grimes  v.  Taylor,  93  111.  City  R.   Co.,  47  N.  Y.  475,   7  Am. 

App.  494.  Rep.   469;   Hamden  v.  New  Haven, 

Where  two  defendants  have  been  etc.  Co.,  27  Conn.  158 ;  Selz  v.  Guth- 

condemned  in  soUdo  to  pay  a  judg-  man,   62  III.  App.   624;    Farwell  v, 

ment  for  damages  for  personal  inju-  Becker,  129  111.  261,  16  Am.  St.  267, 

ries   one  of  the   defendants   cannot  6  L.R.A.  400.     See  §  755. 
recover  upon  a  contract  of  indem-  15  Id. 

nity  until  he  has  paid  the  judgment  16  Trego  v.  Rubovits,  178  111.  App, 

or     has     suffered     some     damage.  127. 

Louisiana  &  N.  W.  R.  Co.  v.  Athens  17  Pullman  Co.  v.  Hoyle,  52  Tex. 

Lumber  Co.,  134  La.  788.  Civ.  App.  534. 

14  Galveston,  etc.  R.  Co.,  v.  Pigott,  is  Fakes  v.  Price,  18  Okla.  413. 

54    Tex.    Civ.    App.    367;    Ives    v.  19  Vandiver   v.    Pollak,    107.  Ala. 

Jones,     3     Ired.     538;     Miller     v.  547,  54  Am.  St.  118. 
Rhoades,  20  Ohio  St.  494,  17  Am.  20  pirst   Nat.   Bank  v.   Avery   P. 

Neg.  Cas.  135 ;   Stone  v.  Hooker,  9  Co.,  69  Neb.  329,  111  Am.  St.  541. 
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§  765.  Contracts  varying  from  indemnity,  but  intended  as 
such;  when  cause  of  action  arises;  measure  of  recovery.  Con- 
tracts are  often  made,  the  general  purpose  of  which  is  indem- 
nity, but  which  are  not  merely  to  save  harmless  or  to  indemnify 
against  damages,  but  provide  against  the  cause  of  damage ;  they 
are  contracts  for  the  prevention  of  damage.  Of  this  nature  are 
contracts  to  indemnify  against  the  bringing  of  actions,  or  the 
existence  of  debts  or  liabilities,  or  the  occurrence  of  particular 
facts  from  which  injury  is  apprehended.  Such  contracts  may 
relate  to  existing  actions,  debts  and  liabilities,  and  require  their 
discontinuance  or  discharge,  or  to  the  preservation  of  the  rights 
of  the  indemnified  party,  and  be  intended  to  indemnify  or  save 
him  harmless  by  restraining  acts  which  would  impair  or  destroy 
such  rights;  It  is  held  in  England  and  in  the  upper  Canadian 
province  that  where  the  undertaking  is  to  save  harmless  or  pro- 
tect against  all  actions  or  debts  which  the  promisee  may  become 
liable  to  pay  the  consequence  follows  that  where  judgment  has 
been  obtained  against  him  in  such  action  or  upon  any  such  debt 
or  liability,  he  is  entitled  to  recover  the  whole  amount  of  the 
judgment  against  the  covenantor,  although  he  may  not  himself 
have  paid  the  debt  or  any  part  of  it.*^  But  the  rule  supported 
by  the  greater  number  of  cases  in  our  courts  and  which  most 
accords  with  the  sound  principle  of  allowing  compensation  only 
for  actual  loss,  as  well  as  limiting  the  damages  to  the  extent  of 
the  breach  of  contract,  is  that  where  the  contract  is  to  save  harm- 
less from  actions,  debts,  costs  and  expenses  it  is  a  mere  indem- 
nity against  damages,  and  there  is  no  cause  of  action  until  dam- 
ages are  suffered,  and  then  the  recovery  is  limited  to  them.^^ 

81  Smith  V.  Teer,  21  Up.  Can.  Q.  Bean,    43  N.    H.    202;    Douglass   v. 

B.    412;    Spence   v.    Hector,    24    id.  Clark,   14  Johns.  177;    Churchill  v. 

277;  Loosemore  v.  Kadford,  9  M.  &  Moore,  15  Kan.  255;  Jeffers  v.  John- 

W.  657;  Warwick  v.  Richardson,  10  gon,   21   N.  J.  L.  73;   McDonald  v. 

id.  284;  Carr  v.  Roberts,  5  B.  &  Ad.  Bauskett,  10  Ricli.  178;   Selover  v. 
78;   Smith  v.  Howell,   6  Ex.  739. 


Harpending,   54  N.  Y.   Super.   251: 
Sinsheimer   v.    Tobias,   53   id.   508; 


22  Aberdeen   v.   Blackmar,   6   Hill 
324;   Crippin  v.  Thompson,  6  Barb. 

532;   Lott  v.  Mitchell,  32  Cal.  23;  ^"""y  ^^'^'"'^  ^-  Wiggins,  48  N.  Y. 

Donely  v.   Rockfeller,  4   Cow.   253 ;  537 ;  National  Bank  v.  Bigler,  83  id. 

Hussey  v.  Collins,  30  Me.  190;   Coe  51,  61;  Spencer  Sav.  Bank  v.  Cooley, 

v.  Rankin,  6  McLean  354;  Conner  v.  177  Mass.  49. 
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It  has  been  held,  however,  in  some  American  cases  that  a  cove- 
nant to  save  harmless  from  all  suits  is  broken  by  the  commence- 
ment of  a  suit ;  ^  that  -when  a  covenant  is  made  to  indemnify 
against  a  debt  or  duty  which  may  accrue  in  the  future  a  lia- 
bility to  suit  is  a  breach  and  recovery  may  be  had  to  the  extent 
of  the  debt  or  duty  to  which  the  indemnity  applies,**  or  as  ascer- 
tained by  a  judgment,  though  no  part  of  it  has  been  paid  nor 
any  actual  injury  suffered.''* 

Where  the  contract  is  more  than  for  indemnity  against  dkm- 
ages,  as  where  a  party  stipulates  against  the  doings  of  certain 
acts,  or  the  existence  of  certain  conditions,  or  for  payment  or 
performance  of  any  kind,  then  damages  are  not  the  gist  of  the 
action,  and  the  value  of  performance  will  measure  the  amount 
recoverable  for  the  breach.  Thus,  for  example,  a  contract  to 
pay  a  debt  or  to  discharge  a  liability  then  existing,  no  time  be- 
ing specified,  is  a  promise  to  pay  it  when  due,  forthwith  or 
within  a  reasonable  time  if  already  due.*°  The  promisee  on 
breach  of  such  contract  is  entitled  to  recover  the  amount  of  the 
debt  and  interest  though  he  has  not  paid  it  or  any  part  of  it,  if 
it  is  a  debt  the  discharge  of  which  would  be  beneficial  to  him.^' 

*3  Stephens  v.  Pennsylvania  Cas.  Y.  259 ;   Merchants'  &  Mfrs.'  Nat. 

Co.,  135  Mich.  189 ;  Wilson  v.  Bow-  Bank  v.  Cumings,  149  N.  Y.  30. 

ens,  2  T.  B.  Mon.  86.  26  Trinity    Parish   v.    ^tna    Ind. 

2*  Robertson  v.  Morgan,  3  B.  Mon.  Co.,    37    Wash.    515 ;     Campbell    v. 

207;    Chase    v.    Hinman,    8    Wend.  Baker,  46  Pa.  243;  Roberts  v.  Rid- 

452;  Rockfeller  v.  Donnelly,  8  Cow.  die,  79  id.  468;   Furnas  v.  Durgin, 

623;    Oriental  L.  Co.  v.  Blades  L.  119  Mass.   800,   20  Am.   Rep.   34]; 

Co.,  103  Va.  730.  Lathrop  v.  Atwood,  21  Conn.  117 ; 

85  Oriental  L.  Oo.  v.  Blades  L.  Co.,  Wilson  v.  Stillwell,  9  Ohio  St.  468, 
303  Va.  730;  Carmen  v.  Noble,  9  75  Am.  Dec.  477;  Gilbert  v.  Wi- 
Pa.  366;  Fish  v.  Dana,  10  Mass.  46;  man,  1  N.  Y.  550;  Miano  v.  Em- 
Webb  V.  Pond,  19  Wend.  423;  Gil-  pire  State  S.  Co.,  153  App.  Div. 
bert  V.  Wiman,  1  N.  Y.  550;  Jones  423. 

V.  Childs,  8  Nev.  121;  In  re  Negus,  «Id.;  Fairfield  v.  Day,  71  N.  H. 
7  Wend.  499;  Kirksey  v.  Friend,  63;  Klauck  v.  Federal  Ins.  Co.,  131 
48  Ala.  276;  Conkey  v.  Hopkins,  17  App.  Div.  (N.  Y.)  519;  Friend  v. 
Johns.  113;  Jarvis  v.  Sewall,  40  Ralston,  35  Wash.  422;  Helms  v. 
Barb.  449;  Banfield  v.  Marks,  Appleton,  43  Ind.  App.  485;  Banfield 
56  Cal.  185;  McBeth  V.  Mclntyre,  57  v.  Marks,  56  Cal.  185;  Trinity 
id.  48;  Martin  v.  Bolenbaugh,  42  Church  v.  Higgins,  48  N.  Y.  532;  Bel- 
Ohio  St.  508 ;  Conner  v.  Reeves,  103  loni  v.  Freeborn,  63  id.  383 ;  Stout  v. 
N.  Y.  527 ;  Kohler  v.  Matlage,  72  N.  Folger,  34  Iowa  71, 11  Am.  Rep.  138; 
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The  measure  of  damages  on  the  breach  of  an  undertaking  to 
discharge  the  duties  of  a  surviving  partner  is  the  amount  which 
would  have  been  received  if  there  had  been  faithful  perform- 


Jeflfers  v.  Johnson,  21  N.  J.  L.  73; 
Dayton  v.  Gunnison,  9  Pa.  347 ;  Wil- 
son V.  Stillwell,  supra;  Kettle  v. 
Lipe,  6  Barb.  467;  Kaymond  v. 
Cooper,  8  Up.  Can.  C.  P.  388;  Bra- 
man  V.  Dowse,  12  Cush.  227; 
Churchill  v.  Hunt,  3  Denio  321; 
Nutt  V.  Merrill,  40  Me.  237;  Dye 
V.  Mann,  10  Mich.  291;  Hall  v. 
NTash,  id.  303;  Dorsey  v.  Dashiel, 
1  Md.  198;  Conkey.  V.  Popkins,  17 
Johns.  113;  Kip  v.  Brigham,  7  id. 
168;  Sprague  v.  Seymour,  15  id. 
474;  Fish  v.  Dana,  10  Mass.  46; 
Thomas  v.  Allen,  1  Hill  146; 
Lathrop  v.  Atwood,  21  Conn.  117; 
Ketcham  v.  Jauneey,  23  id.  123; 
Merriman  v.  Pine  City  L.  Co.,  23 
Minn.  314;  Gage  v.  Lewis,  68  111. 
604. 

In  Gilbert  v.  Wiman,  1  N.  Y.  550, 
Pratt,  J.,  said:  "Perhaps  there  is  no 
branch  of  law  concerning  which  the 
decisions  of  our  courts  have  been 
more  fluctuating  than  in  relation 
to  damages,  especially  in  relation 
to  the  damages  arising  upon  con- 
tracts in  the  nature  of  contracts  of 
indemnity.  According  to  strict 
legal  principles  a  court  of  law,  it 
would  seem,  should  only  give  actual 
compensation  for  actual  loss;  and 
such  is  the  rule  in  relation  to  con- 
tracts of  indemnity  against  damages 
merely.  Aberdeen  v.  Blackmar,  6 
Hill  324 ;  Jackson  v.  Post,  17  Johns. 
432.  *  *  *  But  in  personal  con- 
tracts, when  the  instrument  deviates 
the  least  from  a.  simple  contract  to 
indemnify  against  damages,  even 
where  indemnity  is  the  sole  object 
of  the  contract,  and  where  in  conse- 
quence of  the  primary  liability  of 
other   persons   actual   loss  may   be 


sustained,  the  decisions  of  our 
courts,  although  by  no  means  uni- 
form, have  gradually  inclined  to- 
wards fixing  the  rule  to  be  one  of 
actual  compensation  for  probable 
loss;  so  that  in  contracts  of  that 
character  it  may  now  be  considered 
a  general  rule,  both  in  this  country 
and  in  England.  Thomas  v.  Allen, 
1  Hill  146;  Holmes  v.  Rhodes,  1  B. 
&  P.  638;  Hodgson  v.  Bell,  7  T.  K. 
97;  Post  V.  Jackson,  17  Johns.  239. 
For  instance,  in  an  action  on  a  cove- 
nant that  a  bond  or  other  debt  upon 
which  a  covenantee  is  liable  shall 
be  paid  when  due  or  on  a  day  cer- 
tain it  has  been  long  settled  that 
the  plaintiff  may  recover  the  full 
amount  of  his  liability,  although  it 
is  evident  from  the  terms  of  the 
contract  that  it  was  intended  mere- 
ly as  an  indemnity  and  although  the 
parties  primarily  liable  are  abun- 
dantly able  to  pay.  Mann  v.  Eck- 
ford,  15  Wend.  502;  Ex  parte  Ne- 
gus, 7  id.  499,  7  T.  R.  97,  2  M.  R. 
181.  Indeed,  the  late  supreme 
court  have  gone  so  far  in  some  re- 
cent cases  as  to  allow  a  full  recov- 
ery when  it  did  not  appear  that  the 
plaintiff  was  liable  at  all,  or  could 
be  injured  by  a  breach  of  the  con- 
tract; the  court  deciding  that  they 
had  a  right  to  infer  that  the  plain- 
tiff had  some  interest  in  having  the 
debt  discharged,  or  he  would  not 
have  made  the  contract.  Thomas  v. 
Allen,  1  Hill  146;  Tyler  v.  Ives, 
MS.  Sup.  Court,  1839.  That  the 
plaintiff  had  some  interest  in  such 
a  case  would  be  probable;  but  that 
he  had  an  interest  to  the  full 
amount  of  the  original  indebtedness 
in   the  absence  of  proof,  seems  to 
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ance.^'  A  promise  to  pay  a  debt  due  a  third  person  is  not  re- 
stricted in  any  way  by  a  further  promise  to  indemnify  such 
person  and  save  him  harmless.*® 

§  766.  Same  subject.  The  amount  of  the  debt  agreed  to  be 
paid  is  not  the  measure  of  damages  if  the  promisee  is  not  liable 
for  the  debt  assumed  and  cannot  gain  by  its  payment  nor  be 
prejudiced  by  its  non-payment.  Where  a  party  owning  land 
which  is  subject  to  a  mortgage  for  the  payment  of  which  he  is 
not  personally  bound  sells  and  conveys  it  subject  to  the  mort- 
gage, which  the  grantee  engages  to  pay,  this  agreement  is  con- 
strued as  a  mere  declaration  that  the  property  was  conveyed  to 
him  subject  to.  the  lien  of  the  mortgage  thereon  and  that  the 
general  covenants  of  seizin  and  warranty  in  the  conveyance  are 
not  intended  to  extend  to  this  particular  incumbrance,  of  which 
the  grantee  assumed  the  payment  in  case  he  should  wish  to  re- 
tain the  title  of  the  land  conveyed  to  him."*  Such  a  grantor, 
to  whom  the  promise  to  pay  such  a  mortgage  is  made,  having 
no  effect  on  its  payment  beyond  the  effect  of  such  payment  on 
the  covenants  for  title,  the  agreement  is  construed  to  accomplish 
what  such  facts  indicate  was  the  intention  of  the  partids ;  and 
is  restricted  to  secure  the  promisee  just  the  benefit  which  would 
accrue  to  him  from  the  payment  agreed  to  be  made — exemption 
as  to  that  debt  from  liability  on  those  covenants.  If,  however, 
the  grantor  of  lands  burdened  with  an  incumbrance  is  personal- 
ly liable  for  the  debt  so  secured  and  the  grantee  agrees  to  pay 
it,  then  an  actual  discharge  of  that  debt  is  necessary  to  the 
grantor's  indemnity;  and  the  agreement  to  pay  it  will  be  con- 
strued to  extend  his  exoneration.    In  the  former  case  the  failure 

be    rather   a    violent   presumption;  same,   yet   the   court   held   that   he 

such,  however,  is  the  eflfect  of  these  was    entitled    to    recover    the    full 

decisions.      In   the    last    case    cited  amount  of  the  bond." 

above,   Ives   covenanted  with   Tyler  28  Miller    v.    Kingsbury,    28    111. 

that  Raynor  should  pay  up  and  dis-  ggg    128  111    45 

charge  a  bond  and  mortgage  upon  ^^^^^^^  ^    ^            ^3^  ^^^^_ 

certain   lands.     There  was   no   evi- 

dence  to  show  that  Tyler  had  any  1°"'  ^^  ^-  ^«P'  ^^^-   Shattuck  v 

interest  in  the  lands,  or  in  the  dis-  Adams,  136  Mass.  34. 

charge  of  the  bond  and  mortgage,  or  '"  Halsey   v.    Reed,    9    Paige    446 

was  in  any  manner  liable  upon  the  Trotter  v.  Hughes,  12  N.  Y.  74. 
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of  the  grantee  to  pay  the  mortgage  would  be  no  actual  injury  to 
the  grantor;  but  in  the  latter  case  it  would,  and  he  is  allowed 
to  recover  damages  measured  by  the  amount  of  the  debt.  In 
that  case  the  mortgagor  may  by  subrogation  in  equity  also  en- 
force the  obligation  in  his  own  favor.'*  Where  the  vendee 
pays  all  the  purchase-money  and  on  an  independent  considera- 
tion, as  a  secured  note  of  the  vendor,  assumes  a  mortgage  debt 
on  the  land,  such  note  is  to  be  considered  as  indemnity  to  the 
vendee  for  any  loss  he  may  sustain  by  paying  the  debt  or  by  the 
foreclosure  of  the  mortgage.  The  amount  for  which  such  note., 
was  given  will  be  treated  as  a  penalty,  and  the  recovery  upon 
it  be  limited  to  the  sum  paid  to  remove  the  incumbrance.'"  One 
who  has  conveyed  land  without  other  covenants  than  to  protect 
and  save  the  grantee  harmless  in  his  possession  and  ownership 
against  a  mortgage  upon  that  and  other  land,  given  by  a  former 
owner,  is  liable  for  the  price  for  which  he  sold  the  land,  and 
his  liability  could  not  be  lessened  because  his  grantee  became 
possessed  of  the  certificate  of  sale,  there  being  no  redemption 
from  the  foreclosure  sale,  and  the  value  of  the  land  included  in 
the  certificate,  other  than  that  conveyed  by  the  grantee  to  his 
grantor,  being  more  than  the  sura  paid  for  the  certificate.''  A 
bona  fide  agreement  between  the  parties  to  the  contract  of  in- 
demnity, made  after  the  action  is  brought,  as  to  the  damages 
resulting  from  its  breach  may  be  proved  against  the  indemnitor ; 
it  is  not  binding  upon  him  except  as  it  fixes  the  maximum 
amount  of  his  liability.'* 

The  recovery  of  damages  to  the  amount  of  the  debt  by  the 
promisee  who  has  not  paid  it,  but  is  only- liable  for  it  or  has  a 
beneficial  interest  in  having  it  paid,  has  sometimes  been  re- 
ferred to  as  compensation  allowed  for  only  probable  injury. 
It  is  not  such  in  any  just  sense.  Such  agreements  must  have  a 
consideration;  the  promisor,  in  contemplation  of  law,  has  re- 
ceived such  value  that  it  is  a  just  and  legal  duty  he  has  assumed 

Slid.;    Blyer    v.    Monholland,    2  33 Dana  v.   Goodfellow,  51  Minn. 

Sandf.  Ch.  478;  Eawson  v.  Copland,  ,7^ 
id.  251. 

32  Citizens'  State  Bank  v.  Pettit,  '*  Oriental  L.  Co.  v.  Blades  L.  Co., 

85  Mo.  App.  499.  103  Va.  730. 
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to  pay  the  debt,  and  the  benefit  of  its  caneelment  by  payment 
to  the  promisee  will  equal  its  amount ;  and  by  necessary  conse- 
quence, its  non-payment  is  a  legal  detriment  and  injury  to  the 
same  amount. 

The  sale  of  land  subject  to  a  mortgage  for  which  the  seller 
is  liable  and  which  the  buyer  agrees  to  pay  is  an  apt  illustration. 
An  owner  of  land  sells  it;  he  owes  a  debt  which  is  secured  on 
the  land.  If  he  gets  the  full  value  of  the  land  he  can  pay  off 
the  debt  and  discharge  the  incumbrance  at  once.  He  is  then 
exonerated  from  that  debt;  his  creditor  has  his  dues,  and  the 
purchaser  has  only  paid  for  the  land.  On  the  other  hand,  if  the 
seller  leaves  so  much  of  the  purchase-money  in  the  hands  of  the 
buyer  as  is  equal  to  the  incumbrance,  on  his  agreement  to  pay 
the  debt,  so  long  as  the  buyer  retains  the  mOney  after  the  debt 
is  due,  he  retains  money  equal  in  amount  to  that  due  for  the 
land  and  which  he  had  agreed  with  the  seller  to  pay  for  his 
beneiit.  In  the  same  sense,  whenever  one  undertakes  by  an 
original  agreement  to  pay  another's  debt  the  latter  suffers  the 
injury  at  once  when  a  default  in  making  the  payment  occurs. 
The  damages  are  to  be  estimated  not  exceptionally,  but  on  the 
general  principle  of  allowing  the  injured  party  compensation 
equal  to  the  benefit  he  would  derive  from  performance.  It  has 
been  suggested  that  in  such  a  case  the  promisee  may  never  be 
compelled  to  pay  the  debt ;  that  is  not  the  proper  test  of  injury 
to  him.  After  such  a  contract  he  has  a  right  to  have  his  debt 
paid,  and  to  be  morally  and  legally  exonerated  by  payment,  not 
merely  to  be  indemnified  in  a  perpetual  delinquency  to  his 
creditor.  Trover  will  lie  by  a  maker  for  conversion  of  his  note 
which  he  has  paid  or  one  tortiously  diverted  from  the  use  for 
which  it  was  made.''  In  such  a  case  it  is  equally  true  that  the 
maker  may  never  be  called  on  to  pay;  but  that  consideration 
does  not  prevent  a  recovery  for  the  face  of  the  note  where  the 
maker  is  exposed  to  injury  to  that  amount.  The  liability  of  one 
who  indemnifies  the  holder  of  a  trust  deed  on  land  against  loss 
by  the  sale  and  removal  of  the  timber  thereon  is  measured  by 

SB  Decker  v.  Mathews,  12  N.  Y.  37  Vt.  594;  Pierce  v.  Gilson,  9  Vt. 
313;  Buck  V.  Kent,  3  Vt.  99,  21  216;  Spencer  v.  Dearth,  43  Vt.  98; 
Am.  Dec.  576 ;   Park  v.  McDaniels,       Stone  v.  Clough,  41  N.  H.  290 ;  Neal 
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the  price  for  whicli  the  timber  was  sold,  and  not  by  the  deficiency 
between  price  obtained  for  the  land  at  a  sale  under  the  trust 
deed  and  the  amount  of  the  indebtedness  secured  thereby.'* 

Courts  of  law  are  not  adapted  like  courts  of  equity  to  do 
complete  justice  to  all  parties  interested  in  such  cases;  that  is, 
to  protect  the  defaulting  party  by  requiring  the  money  so 
recovered  to  be  applied  to  the  debt,  though  its  payment  may 
be  important  to  him.     This,  however,  has  been  done  in  some 

ST 

cases. 

§  767.  Effect  of  judgment.  "The  covenantor  in  an  action 
on  a  covenant  of  general  indemnity  against  judgments  is  con- 
cluded by  the  judgment  recovered  against  the  covenantee  from 
questioning  the  existence  or  extent  of  the  covenantee's  liability 
in  the  action  in  which  it  was  rendered.  The  recovery  of  a  judg- 
ment is  the  event  against  which  he  covenanted,  and  it  would 
contravene  the  manifest  intention  and  purpose  of  the  indemnity 
to  make  the  right  of  thfe  covenantee  to  maintain  an  action  on  ' 
the  covenant  to  depend  upon  the  result  of  the  retrial  of  an  issue 
which  as  against  the  covenantee  had  been  conclusively  deter- 
mined in  the  former  action,  'always,  however,  saving  the  right, 
as  the  law  must  in  every  case  where  the  suit  is  between  third 
persons,  to  contest  the  proceeding  on  the  ground  of  fraudulent 
coUusion,  for  the  purpose  of  charging  the  surety.'  "  '*  A  judg- 
ment by  default  is  covered  by  an  indemnity  against  judgment.*' 
Where  it  is  taken  by  the  consent  of  the  obligee  its  force  as  evi- 
dence against  the  sureties  is  presumptive  only ;  they  may  show 

V.  Hanson,  60  Me.  84;   Otisfield  v.  Martin  v.  Bolenbaugh,  42  Ohio  St. 

Mayberry,  63  Me.  197.     See  May's  508;    Kansas   City,   etc.   E.    Co.   v. 

Est.,  218  Pa.  64.  Southern  R.  News  Co.,  151  Mo.  373, 

86  Curtis  V.  Baugh,  79  III.  242. '  390,  74  Am.  St.  545,  45  L.K.A.  380; 

8T  Martin  v.  Franklin  F.  Ins.  Co.,  Union  G.  &  T.  Co.  v.  Robinson,  79 

38  N.  J.  L.  140,  20  Am.  Kep.  372;  Fed.  420,  24  O.  C.  A.  650;   Lowell 

Wilson  V.  Stillwell,  9  Ohio  St.  467,  v.  Parker,  10  Mete.  (Mass.)  309,  43 

75  Am.  Dee.  477.  Am.  Dec.  436;  United  States  F.  & 

38  Conner   v.   Reeves,    103   N.   Y.  G.  Co.  v.  Howell,  74  Wash.  596. 
527,  530;  Lake  Drummond  C.  &  W.  39  Roth  T.  Co.  v.  New  Amsterdam 

Co.  V.  West  End  T.  &  S.  D.  Co.,  142  C.   Co.,  161  Fed.  709,  88  C.  C.  A. 

Fed.  41,  73  C.  C.  A.  227;  Henry  v.  569;  Lee  v.  Clark,  1  Hill  56;  Aber- 

.^tna    Ind.     Co.,    36    Wash.    553;  deen  v.   Blackmar,   6   id.   324;    An- 

Friend  v.   Ralston,   35   Wash.   422;  nett  v.  Terry,  35  N.  Y.  256. 
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that  it  was  not  founded  upon  any  legal  liability  or  not  to  the 
extent  it  goes.  In  the  absence  of  such  evidence  the  amount  of 
the  judgment  is  the  sum  the  obligee  is  entitled  to  recover.*"  But 
it  has  been  held  a  good  defense  to  a  bond  indemnifying  a  con- 
stable against  damages,  costs  and  judgments  which  he  might 
become  liable  for  on  account  of  the  sale  of  attached  property 
that  through  gross  laches  he  failed  to  inform  the  attaching 
creditor  of  a  suit  by  a  third  party  to  recover  the  attached  goods 
and  permitted  such  party  to  take  judgmeUt  by  default  in  pur- 
suance of  an  understanding  between  them.*^  Good  faith  and 
fair  dealing  require  that  a  person  indemnified,  if  requested, 
should  give  the  indemnitors  a  right  to  present  any  defense  in 
the  action  against  him,  and  if  he  refuses  or  prevents  them  from 
so  doing  he  cannot  say  that  the  indemnitors  have  not  been  in- 
jured or  that  the  judgment  determines  their  liability.**  Notice 
to  defend  an  action  brought  against  one  who  has  assumed  the 
payment  of  a  debt  must  be  given  the  other  in  order  that  there 
may  be  a  recovery  of  counsel  fees  incurred  therein.**  One  who 
is  bound  to  pay  such  a  sum  as  the  obligee  may  obtain  judgment 
for  in  another  action  may  give  evidence  of  the  facts  on  which 
such  action  was  brought  for  the  purpose  of  showing  there  was 
no  substantial  cause  of  action  and  that  the  judgment  was  allowed 
to  be  entered  through  collusion  and  fraud.**  An  indemnitor 
who  has  had  an  opportunity  to  intervene  in  the  suit  is  bound  by 
the  judgment  therein.** 

*<•  Conner  v.  Reeves,  supra;  Lind-  98;  Miano  v.  Empire  State  S.  Co., 

sey  V.  Parker,  142  Mass.  582;  Kan-  153  ^pp  Djy,  ^■^^  y.)  423. 
sas  City,  etc.  R.  Co.  v.  Southern  R.  4S  Fairfield  v.  Day,  71  N.  H.  63. 

mws  Co.,  supra  44  Hutchison    v.    Hooker,    2   New 

41  Armour    P.    Co.    v.    Orrick,    4 

Q^j^   gg^  .  Zeal.  L.  R.   (Sup.  Ot.)   134. 

48  Wheeler   v.   Sweet,   137   N.   Y.  **  Fidelity  &  D.  Co.  v.  Hardnuui, 

435;  Spokane  v.  Costello,  33  Wash.     132  La.  525. 
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CHAPTEK  XVIIL 

AGENCY. 

Section  1. 

peincipal  against  agent. 

768.  The  reciprocal  obligations  of  principal  and  agent;  form  of  action 

against  agent;  must  answer  for  secret  profits. 

769.  Same  subject. 

770.  Agent's    particular    duties    and    liabilities;    principal    entitled    to 

indemnity;  scope  of  agent's  liability. 

771.  Same  subject. 

772.  Neglect  of  duty  or  agreement  concerning  insurance. 

773.  Disregard  of  orders  for  the  purchase,  shipment  and  sale  of  goods; 

loss  of  profits;  highest  value  of  stocks. 

774.  Measure  of   agent's   liability  under   various  circumstances. 

775.  Measure  of  liability  for  defaults  in  regard  to  commercial  paper. 

776.  Same  subject. 

777.  Factor's  duties  as  to  the  sale  of  goods;  neglect  to  care  for  them. 

778.  Same  subject;  measure  of  liability  for  selling  at  unauthorized  price. 

779.  Same  subject. 

780.'  Liability  for  failure  to  sell  at  certain  time. 

781.  Same  subject. 

782.  Liability  for  making  sale  on  unauthorized  terms. 

783.  Recovery  against  factor  whose  commission  is  guarantied. 

784.  Rendering  accounts;  effect  of  misrepresentation. 

785.  Remitting  funds;  consequences  of  failure  to  obey  orders. 

786.  Liability  of  brokers. 

787.  Damages  for  acting  as  agent  without  or  in  disregard  of  authority. 

Section  2. 
agent  against  peincipal. 

788.  Agent's  rights. 

789.  Reimbursement  of  expenditures. 

790.  Factor's  right  to  reimburse  himself  by  sales. 

791.  Agent  may  charge  for  exchange  and  interest. 

792.  How  right  to  reimbursement  affected  by  mode  of  doing  business. 

793.  Agent's  right  to  indemnity. 
,794.  No  indemnity  for  unlawful  act. 
795.  Measure  of  recovery. 
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Section  3. 
third  persons  against  agent. 

§  796.  When  agent  liable  to  third  persona. 

797.  Agent  liable  on  implied  warranty  of  authority;  general  rule  as  to 

liability. 

798.  The  measure  of  damages. 

799.  Recovery  of  money  from  agent. 

800.  Agent  liable  for  his  torts. 

Section  1. 

peincipal  against  agent. 

§  768.  The   reciprocal   obligations   of   principal   and   agent; 
form  of  action  against  agent;  must  answer  for  secret  profits. 

Agency  is  founded  upon  a  contract,  either  express  or  implied, 
by  which  one  party  confides  to  the  other  the  management  of 
some  business  to  be  transacted  in  his  name  or  on  his  account, 
and  by  which  the  other  assumes  to  do  the  business  and  to  ren- 
der an  account  of  it.*  The  contract  embraces  reciprocal  obli- 
gations between  the  parties,  and  either  may  have  redress  in 
damages  for  their  violation.  An  agent  who  has  no  interest  is 
bound  to  obey  the  instructions  of  his  principal  as  a  paramount 
duty  and  do  the  business  placed  in  his  hands  with  d.iligence 
and  fidelity;  he  must  also  exercise  a  reasonable  degree  of  skill 
and  gH)od  judgment,  according  to  the  delicacy  and  importance 
of  his  undertaking.^  Infractions  of  his  contract  are  also  in- 
stances of  failure  in  duty ;  and  the  principal  has  an  election  to 
sue  on  the  contract  or  for  negligence  as  a  tort.^  But  ex- 
cept where  the  dereliction  is  aggravated  by  fraud  the  measure 
of  damages  is  the  same  whether  the  action  is  in  one  form  or 
the  other,  and  is  equally  governed  by  the  contract.*  The  agent 
is  an  employee,  and  therefore  entitled  to  compensation;  he 
acts  in  the  place  of  his  principal  and  to  effectuate  his  purposes, 

12  Kent's  Com.  612;  Meehem  on  Light  &  Water  Co.  v.  Burleson,  42 

Agency,  §  1.  Okla.  748. 

2Redfield  v.  Davis,  6  Conn.  438;  3  Ashley    v.    Root,    4    Allen    504; 

Marshall  v.  Ferguson,  94  Mo.  App.  WolflF  v.  Southern  R.  Co.,  130  Ga. 

175;  §  771;   Continental  Ins.  Co.  v.  251. 

Clark,    126   Iowa  274;    Whitney  v.  *Bank   v.   Brown,  3   Wend.   158; 

Abbott,    191    Mass.    69;    Weleetka  Baker  v.  Drake,  53  N.  Y.  211,  13 
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and  has  a  right  to  indemnity;  his  functions  are  of  a  fiduciary 
nature,  and  he  is  subject  to  the  rigid  rules  which  apply  to  trus- 
tees. In  respect  of  the  matter  of  his  agency  he  can  accept  no 
inconsistent  employment^  nor  act  for  his  own  benefit  to  the 
injury  of  his  principal.  Any  advantage  gained  by  the  agent, 
whether  it  is  the  fruit  of  performance  or  of  violation  of  duty, 
whether  the  agent  acts  by  appointment  or  is  a  mere  volunteer," 
belongs  to  his  principal.*     Thus,  an  agent  charged  with  the 


Am.  Rep.  507;  Pinkerton  v.  Man- 
chester E.,  42  N.  H.  424;  Birdsell 
Mfg.   Co.  V.   Brown,   96   Mich.   213. 

B  Salsbury  v.  Ware,  183  111.  505 ; 
Kevane  v.  Miller,  4  Cal.  App.  598; 
Hay  V.  Long,  78  Wash.  616. 

8  Dean  v.  Roberta,  182  Ala.  221; 
Humburg  v.  Lotz,  4  Cal.  App.  438; 
Matheney  v.  Beasley,  130  Ga.  713; 
Fricker  v.  Americus  Mfg,  &  I.  Co., 
124  6a.  165;  Hinckley  v.  Colvin,  233 
111.  139;  Indiana  T.  Co.  v.  Byram, 
36  Ind.  App.  6;  Merrill  v.  Sax,  141 
Iowa  386;  Borst  v.  Lynch,  133  Iowa 
567;  The  Telegraph  v.  Loetscher, 
127  Iowa  383;  Rogers  v.  French, 
122  Iowa  18;  Krhut  v.  Phares,  80 
Kan.  515;  Albright  v.  Phcenix  Ins. 
Co.,  72  Kan.  591;'  Collins  v.  Me- 
Clurg,  1  Colo.  App.  348;  Bassett  v. 
Rogers,  165  Mass.  377;  Jeflfries 
V.  Robbins,  66  Kan.  427;  Hogle  v. 
Meyering,  161  Mich.  472;  Kingsley 
V.  Wheeler,  95  Minn.  380;  Schick 
V.  Suttle,  94  Minn.  135;  Farmers' 
W.  Ass'n  V.  Montgomery,  92  Minn. 
194;  Van  Raalte  v.  Epstein,  202 
Mo.  173;  Wells  v.  Cochran,  84  Neb. 
278;  Sandovahl  v.  Randolph,  222 
U.  S.  161,  56  L.  ed.  143;  Hair  Co. 
V.  Daily,  161  111.  379;  Judevine  v. 
Hardwick,  49  Vt.  180;  Fish  v.  See- 
berger,  154  111.  30;  Stewart  v. 
Preston,  77  Wash.  559;  Rockford 
W.  Co.  V.  Manifold,  36  Neb.  801; 
Jansen  v.  Williams,  36  Neb.  869, 
20  L.KA.  207;  Nading  v.  Howe,  23 
Ind.  App.  690;  Kinney  v.  Mahoning 
Mills,  13  Pa,  Super.  Ct.  573;  Rich 


V.  Black,  173  Pa.  92;  Helberg  v. 
Nichol,  149  111.  249;  Lyon  v.  Wor- 
cester, 49  111.  App.  639;  Hewitt  v. 
Young,  82  Iowa  224;  Rorebeck  v. 
Van  Eaton,  90  Iowa  82;  Thayer 
V.  Hoffman,  53  Kaii.  723;  Oliver 
V.  Lansing,  48  Neb.  338;  Wheeler  v. 
Bell,  88  Hun  100;  McKinley  v. 
Williams,  74  Fed.  94,  20  C.  C.  A. 
312,  and  cases  cited;  Dodd  y. 
Wakeman,  26  N.  J.  Eq.  484;  Laf- 
ferty  v.  Jelley,  22  Ind.  471;  Mau- 
ran  v.  Warren,  2  Low.  53;  Bruce 
V.  Davenport,  36  Barb.  349;  Morri- 
son V.  Ogdensburgh,  etc.  R.  Co.,  52 
Barb.  173;  Morrison  v.  Thompson, 
L.  R.  9  Q.  B.  480;  Parker  v.  Nicker- 
son,  112  Mass.  195;  Hunsaker  v. 
Sturgis,  29  Cal.  142;  Parkist  v. 
Alexander,  1  Johns.  Ch.  394;  Bain 
V.  Brown,  56  N.  Y.  285;  Greentree 
V.  Rosenstock,  61  N.  Y.  583;  Segar 
v.  Edwards,  11  Leigh  213;  Mechem 
on  Agency,  §§  455-457,  469;  Vree- 
land  V.  Van  Blarcom,  35  N.  J.  Eq. 
530;  Greenfield  Sav.  Bank  v.  Sim- 
ons, 138  Mass.  415 ;  Porter  v.  Wood- 
ruff, 36  N.  J.  Eq.  174;  Gower  v. 
Andrew,  59  Cal.  119,  43  Am.  Rep. 
242;  Adams  v.  Sayre,  70  Ala.  318; 
Davis  V.  Hamlin,  108  111.  39,  48 
Am.  Rep.  541;  Savage  v.  Savage, 
12  Ore.  459;  Kramer  v.  Winalow, 
130  Pa.  484,  17  Am.  St.  782;  Crump 
v.  Ingersoll,  44  Minn.  84;  McNutt 
V.  Dix,  83  Mich.  328,  10  L.R.A.  660. 
See  Mtna,  Ins.  Co.  v.  Church,  21 
Ohio  St.  492;  Ingersoll  v.  Stark- 
weather, Walk.  Ch.  346;   McKinley 
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duty  of  paying  taxes  on  land  cannot  acquire  title  thereto  at  a 
tax  sale  of  itJ  If  he  takes  a  deed  in  his  own  name  he  holds 
the  land  as  trustee  for  his  principal  and  must  account  for  the 
net  profits  he  receives ;  *  he  cannot  recover  for  improvements 
he  made.'  The  treasurer  of  a  bank  was  instructed  to  sell  its 
property  at  not  less  than  a  price  designated.  He  became  the 
purchaser  at  that  price,  which  was  less  than  its  market  value. 
The  differeiice  between  the  two  sums  was  recovered  by  the  bank ; 
but  it  was  not  entitled  to  the  profits  realized  from  the  property 
after  the  sale."  An  agent  who  takes  advantage  of  the  confidence 
reposed  in  him  by  his  principal  to  profit  at  the  expense  of  the 
latter  can  only  be  relieved  of  liability  to  the  extent  to  which  a 
clear  preponderance  of  the  evidence  shows  that  he  ought  to  be 
relieved." 

Where,  by  departing  from  the  instructions  of  his  principal, 
the  agent  obtains  a  better  result  than  would  have  been  ob- 
tained by  following  them  the  principal  may  claim  the  advan- 
tage, though  the  agent  contributed  his  own  funds  or  responsi- 
bility in  producing  that  result  and  the  principal  incurred  no 

v.  Irvine,  13  Ala.  681;  Banks  v.  Hayward,  74  Neb.  157,  5  L.R.A. 
Judah,  8  Conn.  145;  Church  ■  v.  (N.S.)  112;  Dean  v.  Roberta,  supra; 
Sterling,  16  Conn.-  388;  Sturdevant  Collins  v.  Rainey,  42  Ark.  531. 
V.  Pike,'  1  Ind.  277;  Copeland  v.  In  Arkansas  the  deed  will  be  can- 
Mercantile  Ins.  Co.,  6  Pick.  198;  celed  on  the  principal  making  reim- 
Moore  v.  Mandlebaum,  8  Mich.  433;  bursement  to  his  agent.  Id.  But 
Moore  v.  Moore,  5  N.  Y.  256;,  Cum-  in  lowa  the  principal  must  pay  the 
berland  Coal  Co.  v.  Sherman,  30  game  amount  "to  his  agent  on  ac- 
Barb.  553;  Shannon  v.  Marmaduke,  count  of  taxes  paid  by  the  latter 
14  Tex.  217;  Walker  v.  Palmer,  24  subsequently  to  his  purchase,  as  he 
Ala.  358;   Hitchcock  v.  Watson,  18  ^^^^^  ^^^^  ^^^^  ^^j^j^  ^^^   .^  ^^^^ 

111.  289;   Kimber  v.  Barber,  L.  R.  j.  i,  j       ^  i,  j       t^„ 

„  „,      ,'       ,.     „       ,    „        L     ,  payment  had  not  been  made.     Ells- 
8  Ch.  App.  56;  Turnbull  v.  Garden,  ,,         ^     ,  „„  ^ 

oo    T      T      ,r,l  ^     501       n  worth  V.  Cordrey,  63  Iowa  675. 
38    L.    J.     (Ch.)     331;    Duncan    v.  ■' 

Holder,  15  N.  M.  323. 

7  McMahon  v.  McGraw,   26   Wis. 

614;  Fountain  0.  Co.  v.  Phelps,  95  "  Greenfield  Sav.  Bank  v.  Simons, 

Ind.  271;   Ellsworth  v.  Cordrey,  63  1^3  Mass.  415;  Dazey  v.  Roleau,  111 

Iowa   675;    Murdoch   v.   Milner,   84  I^l-  ^PP-  367. 

Mo.  96;  Bell  v.  Germain  Boyd  Lum-  "  Oliver  v.  Lansing,  48  Neb.  338; 

ber  Co.,  134  La.  397.  Farmers'  W.  Asa'n  v.  Montgomery, 

»Snow   v.   Hazlewood,   102   C.    C.  92  Minn.  194;    Collins  v.  MoClurg, 

A.  448,   179   Fed.   182;    Johnson  v.  1  Colo.  App.  348. 


9  Blank  v.  Aronson,  109  C.  C.  A. 
327,  187  Fed.  241. 
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risk  or  expense.  The  plaintifF's  intestate,  T).,  having  a  policy 
of  insurance  upon  his  life,  agreed  with  the  ■  company  for  its 
surrender  and  a  return  to  him  of  the  premium  notes  held  hy 
it,  which  notes  for  that  purpose  had  been  sent  to  the  com- 
pany's agent  to  be  delivered  up.  -  D.  intrusted  the  policy  to 
the  defendant  as  his  agent,  with  instruction  to  surrender  it 
for  cancellation.  Defendant  surrendered  the  policy,  but,  before 
the  notes  had  been  canceled  or  surrendered,  applied  to  have  it 
renewed  for  himself  and  one  G.  The  agent  thereupon  returned 
the  notes  to  the  company  with  the  statement  that  D.  wished 
to  renew  and  that  defendant  and  G.  were  to  help  him.  A 
renewal  policy  was  thereupon  issued  for  the  benefit  of  defendant 
and  G.  The  premiums  were  thereafter  paid  by  them,  as  were 
also  D.'s  premium  notes,  less  the  dividends  credited  thereon. 
G.  assigned  his  interest  to  the  defendant,  and  upon  the  death 
of  D.  the  defendant  collected  and  received  the  amount  of  the 
policy.  In  an  action  to  compel  him  to  account  it  was  held  that, 
by  accepting  the  renewal  policy,  the  defendant  must  be  deemed 
to  have  adopted  the  instrumentalities  by  which  it  was  obtained 
and  was  bound  by  the  representation  made  by  the  agent  to  the 
company;  that,  aside  from  this,  the  defendant  while  acting  as 
agent  having  acquired,  by  departing  from  his  instructions,  a 
benefit,  a  part  of  the  consideration  for  which  proceeded  from 
his  principal,  the  plaintiff  had  a  right  to  adopt  his  acts  and 
to  call  him  to  account  for  the  profits  derived  from  the 
transaction.** 

§  769.  Same  subject.  So  long  as  property  or  money  belong- 
ing to  the  principal  can  be  traced  and  distinguished  in  the  hands 
of  the  agent,  his  representatives  or  assignees  the  principal  is 
entitled  to  recover  it  unless  it  has  been  transferred  for  value 
without  notice.**  In  respect  to  third  persons  the  agent  is  identi- 
fied with  his  principal  and  for  the  most  part  incurs  no  personal 

12  Button    V.    Willner,    52    N.    Y.  13  Ware  v.  Spinney,  76  Kan.  289, 

312.      See    Ackenburgh    v.    McCool,  13  L.E.A.  (N.S.)  267  (though  it  was 

36  Ind.  473;  Bain  v.  Brown,  7  Lans.  to  be  disbursed  for  an  illegal  pur- 

506,  56  N.  Y.  285;  Frances-Mohawk  pose    so    much    as   remains    in    the' 

Mining  &  Leasing  Co.  y.  McKay,  37  agent's   hands   may  be   recovered)  ; 

Nev.  191.  Overseers  of  Poor  v.  Bank,  2  Gratt. 
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responsibility  when  lie  acts,  in  the  making  and  execution  of  con- 
tracts, in  the  latter's  name.  The  agent  may,  however,  make 
himself  a  party  and  assume  liabilities  as  such  by  failing  to  dis- 
close his  principal,  or  to  act  in  his  name  when  a  disclosure  of 
his  identity  has  been  made. 

An  agent  derives  possession  from  his  principal  or  by  virtue 
of  his  employment  and  cannot  dispute  his  title.  ^*  Thus  money 
borrowed  for  a  public  object  and  on  the  credit  of  the  county 
by  an  agent  of  the  board  of  supervisors  under  a  resolution 
passed  by  them  without  authority,  but  not  in  violation  of  public 
policy  or  any  positive  statute,  may  be  recovered  from  the  hands 
of  such  agent  by  the  board,  and  their  want  of  authority  to  make 
the  loan  is  no  defense.^^  An  agent  must  account  to  his  principal 
until  the  true  owner  appears  and  establishes  his  title  or  right.  ^* 
An  auctioneer  sued  for  the  proceeds  of  goods  intrusted  to  and 
sold  by  him  cannot  set  up  title  in  himself  as  a  defense  or  in 
mitigation  of  damages.^''  But  an  agent  is  not  precluded  from 
proving  that  the  principal  obtained  the  goods  by  fraud,  where 
the  rightful  owner  has  given  notice  of  his  rights.^' 

It  is  an  agent's  duty  to  give  the  principal  necessary  informa- 
tion of  what  transpires  in  the  agency  to  enable  him  to  protect 
his  interests,^^  to  keep  proper  accounts  and  to  render  them  on, 
and  under  certain  circumstances  without,  demand.**  The  prin- 
cipal has  a  right  to  act  on  the  assumption  that  the  agent's 

547,   44  Am.  Dec.  399;    Denston  v.  19  Hewitt  v.  Lichty  Mfg.  Co.,  147 

Perkins,    2    Pick.    86;    Atkinson   v.  Iowa   270;    Continental  Ins.   Co.   v. 

Ward,  47  Ark.  533.  Clark,    126    Iowa    274;    Madden   v. 

H  Placer  County  v.  Astin,  8  Oal.  Cheshire   Provident   Inst.,   77   Kan. 

303;  Clark  V.  Moody,  17  Mass.  145;  415;    Jansen  v.   Williams,   36   Neb. 

Hammond  v.  Christie,  5  Robert.  160.  869,  20  L.R.A.  207. 

15  Supervisors  v.  Bates,  17  N.  Y.  20  Sidway  v.  American  M.  Co.,  222 
242.  111.    270;    Sipley    v.    Stickney,    190 

16  Bain  v.  Clark,  39  Mo.  252;  Mass.  43,  5  L.R.A.  (N.S.)  469,  112 
Aubery  v.  Fiske,  36  N.  Y.  47;  Floyd  Am.  St.  309;  Elliott  v.  Walker,  1 
v.  Bovard,  6  W.  &  S.  75;  Bevan  v.  Rawle  126;  Peterson  v.  Poignard, 
Cullen,  7  Pa.  281;  Ledoux  v.  An-  8  B.  Mon.  309;  Brown  v.  Arrott,  6 
derson,  2  La.  Ann.  558;  Ledoux  v.  W.  &  S.  402;  Forrestier  v.  Board- 
Cooper,  id.  586.  man,  1  Story  43 ;  Ruffner  v.  Hewitt, 

n  Osgood  v.  Nichols,  5  Gray,  420.  7  W.  Va.  585 ;  Eaton  v.  Welton,  32 

iSHardman  v.  Willcock,  9  Bing.  N.  H.  352;  Lyle  v.  Murray,  4  Sandf. 

382,  note.  590;    Terwilliger  v.  Beals,   6  Lana. 
Suth.  Dam.  Vol.  IH.— 29. 
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reports  made  and  accounts  rendered  are  correct,  and  the  lat- 
ter -will  not  be  at  liberty  to  dispute  them.^^  Thus  trover  was 
brought  for  two  insurance  policies  by  the  principal,  a  master 
of  a  vessel,  against  his  agents,  who  were  insurance  brokers, 
and  who  had  written  the  plaintiff  that  they  had  got  two  poli- 
cies, one  on  account  of  his  clothes  and  wages,  and  another  o^ 
account  of  the  owners,  underwritten  by  N.  A  loss  having 
happened,  the  defendants  produced  a  policy  underwritten  by 
S.,  insuring  only  the  ship,  in  which  plaintiff  had  no  interest. 
Lord  Mansfield  said:  "I  shall  consider  the  defendants  as 
the  actual  insurers."  The  defense  attempted  was  that  the 
letter  was  written  by  defendants'  clerk  through  mistake  and 
that  trover  would  not  lie  for  that  which  never  existed,  but  it 
was  held  that  the  defendants  could  not  contradict  their  own 
representation.^''  Where,  on  the  proofs  presented,  a  factor,  as 
defendant,  was  liable  for  a  loss  occasioned  by  his  negligence 
the  onus  of  proving  the  actual  loss  was  held  to  be  on  him,  and 
not  upon  the  principal;  in  the  absence  of  such  proof,  the  full 
value  of  the  goods,  or  at  least  of  the  money  produced  by  their 
sale,  might  be  adopted  as  the  measure  of  damages.** 

403;   State  Ing.  Co.  v.  Jamison,  79  he  cannot  show  that  he  is  not  at 

Iowa  245;  Western  Union  C.  S.  Co.  liberty  afterwards  to  say  that  the 

V.   Winona   P.    Co.,   197    111.   457.  money   had   not  ,been   received   and 

*l  Vantries  v.  Richey,  8  W.  &  S.  never  will  be  received,  and  to  claim 

87;   Boston  C.  Co.  v.  Journeay,  36  reimbursement   in   respect   to   those 

N.  Y.  384.  sums   for  which  he  had  previously 

28  Harding   v.   Carter,   11   Peters-  given  credit,  I  think  that  when  an 

dorflf's  Abr.  400.  agent    has    deliberately    and   inten- 

In  Shaw  v.  Picton,  4  B.  &  C.  715,  tionally  communicated  to  a  princi- 

Bayley,  J.,  said:    "It  is  quite  clear  pal  that  the  money  due  to  him  has 

that  if  an  agent    (employed  to  re-  been    received    he   makes    the    com- 

ceive  money,  and  bound  by  his  duty  munication  at  his  peril,  and  is  not 

to  liis  principal  from  time  to  time  at  liberty  afterwards  to  recover  the 

to  communicate  to  him  whether  the  money  back  again." 
money  is  received  or   not)    renders  23  Brown   v.   Arrott,   6    W.   &    8. 

an    account    from    time    to    time,  402;   Beckman  v.   Shouse,  5   Rawle 

which  contains  a  statement  that  the  179,  28  Am.  Dec.  653;  Beardslee  v. 

money  is  received,  he  is  bound  by  Richardson,   11   Wend.   25,   25   Am. 

that    account    unless    he    can    show  Dec.    596,    1    Am.    Neg.    Cas.    811; 

that  that  statement  was  made  un-  Clark  v.  Miller,  4  Wend.  628;   Ker- 

intentionally   and   by   mistake.     If  shaw  v.  Schafer,  88  Kan.  691. 
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§  770.  Agenfs  particular  duties  and  liabilities;  principal  en- 
titled to  indemnity;  scope  of  agent's  liability.  The  particular 
duties  of  agents  are  various,  depending  on  the  nature  of  their 
agency ;  and  breaches  of  duty  will  vary  accordingly.  The  gen- 
eral rules  of  compensation,  however,  are  the  same  as  to  all,  but 
they  have  a  special  application  according  to  the  duty  in  the 
particular  instance  and  the  peculiar  facts  which  constitute  a 
breach.  And  whether  the  duty  is  such  as  is  implied  by  the  situa- 
tion and  the  usages  and  course  of  business,  or  such  as  may  be 
imposed  by  instructions,  the  agent  is  liable  for  all  losses  which 
result  from  his  failure  to  fulfill  his  obligations.  He  is  liable 
for  at  least  nominal  damages  for  any  breach  of  his  agreement 
or  duty;  for  the  law  presumes  some  damage  from  every  viola- 
tion of  contract.** 

Where  the  principal  suffers  actual  injury  he  is  entitled  to  full 
indemnity.*^  An  examination  of  the  cases  will  show  that  the 
general  principle  that  the  injured  party  is  entitled  to  recover 
such  a  sum  in  damages  as  will  place  him  in  as  favorable  con- 
dition as  he  would  have  been  in  had  the  contract  and  duty 
been  fulfilled  is  peculiarly  applicable.**     But  such  damages 

2*  Frothingham    v.    Everton,     12  Ga.  251;   Fricker  v.  Americus  Mfg. 

N.  H.  239 ;  Blot  v.  Boiceau,  3  N.  Y.  &  I.  Co.,  124  Ga.   165 ;   McGaw  v. 

78;    Marzetti  v.   Williams,   1   B.  &  Acker,   111   Md.    153,   134   Am.   St. 

Ad.  415,  ch.  2;   Collier  v.  Pulliam,  592  (liable  for  the  increased  coat  of 

13  Lea  114.  obtaining    a    lease    taken    in    the 

2B  Guernsey  v.  Davis,  67  Ean.  agent's  name  and  legal  expense  of 
378;  Marshall  v.  Ferguson,  101  Mo.  procuring  a  new  one);  Wilson  v, 
App.  653;  Northern  Assur.  Co.  v.  Wernwag,  217  Pa.  82  (liable  for 
Borgelt,  67  Neb.  282 ;  Cribb  v.  profits  which  would  have  been  made 
Dwyer,  Queensland  St.  Eep.  (1910)  if  contract  had  been  performed)  ; 
242;  Brown  v.  Arrott,  6  W.  &  S.  Hinrichs  v.  Brady,  23  S.  D.  250; 
402;  Frothingham  v.  Everton,  12  Magnin  v.  Dinsmore,  62  N.  Y.  35, 
N.  H.  239 ;  Amory  v.  Hamilton,  17  20  Am.  Rep.  442 ;  Blood  v.  Wilkins, 
Mass.  103;  Harvey  v.  Turner,  4  3  Iowa  565.  In  the  last  case  the 
Eawle,  223 ;  Wilson  v.  Greensboro,  grantee  of  lands  agreed  to  discharge 
54  Vt.  533;  Triggs  v.  Jones,  46  tax  liens  thereon  with  money  fur- 
Minn.  277 ;  Bancroft  v.  Scribner,  72  nished  by  the  grantor.  The  latter 
Fed.  988,  21  C.  C.  A.  352;  Marshall  supposed  that  he  had  done  so.  The 
V.  Ferguson,  94  Mo.  App.  175.  damages     were     measured     by    the 

26  George  v.  Ford,  36  App.  D.  C.  value  of  the  land  when  the  time  of 

315;    Mucke   v.    Solomon,   79   Conn.  redemption   from   the   tax   sale   ex- 

297;  Wolff  V.  Southern  E.  Co.,  130  pired. 
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must  be  a  proximate  consequence  of  the  agent's  breach  of  duty 
or  such  as  it  may  reasonably  be  supposed  were  within  the 
contemplation  of  the  parties.  The  injury  need  not  proceed 
directly  from  his  act  or  omission ;  but  if  it  does  not  there  must 
be  an  immediate  practical  dependence  for  exemption  there- 
from on  some  act  which  it  was  his  duty  to  perform;  or  the  ex- 
posure to  the  loss  which  occurs  from  an  independent  cause 
must  proceed  directly  from  some  act  which  was  a  departure 
from  the  line  of  the  agent's  duty,  or  from  his  omission  of  some 
act  which  it  was  his  duty  to  perform  to  avoid  such  exposure  or 
to  provide  indemnity  against  its  possible  consequences.^''  This 
may  be  made  clearer  by  some  illustrations.  A  plaintiff  put 
lime  on  the  defendant's  barge  to  be  conveyed  from  the  Med- 
way  to  London.  The  master  deviated  unnecessarily  from  the 
usual  course,  and  during  the  deviation  a  tempest  wet  the  lime, 
and  the  barge  taking  fire  thereby,  the  whole  was  lost.  It  was 
held  the  law  implied  a  duty  on  the  owner  of  a  vessel,  whether 
a  general  ship  or  one  hired  for  the  special  purpose  of  the 
voyage,  to  proceed,  without  unnecessary  deviation,  in  the  usual 
course.  On 'the  point  whether  the  damage  was  so  proximate 
to  the  defendant's  breach  of  that  duty  as  to  be  the  subject  of 

If   the  principal   knew   that   the  also  that  no  order  would  be  dra/wn 

agent  had  not  paid  the  taxes  the  without  the  defendant  having  in  his 

doctrine     of     preventable     damages  hands  the  full  amount  necessary  to 

would  have  made  it  his  duty  to  pay  meet    it.      While   he   had   sufficient 

them,   in  which  event  the  liability  funds   to   meet  an  order  and  upon 

of  the  agent  would  have  been  for  the   day   it   fell   due   he    absconded 

the    money    received    and    interest  from  G.,  and  the  order  was  diahon- 

thereon.  ored   and   returned   to   D.     It   was 

27  Commonwealth    P.     C.    Co.    v.  proved  that  in  consequence  of  this 

Weber,  3  New  South  Wales  St.  Rep.  the  plaintiff's  trade  in  G.  was  sus- 

516.  pended;  that  his  business  in  D.  was 

In  Boyd  v.  Fitt,  14  Irish  C.  L.  seriously  impaired,  and  that  he  lost 

(N.S.)   43,  the  defendant  agreed  to  the  agency  of   an  Australian  firm, 

act   as   the   Glasgow   agent   of   the  It   was   held,   after   full   considera- 

plaintiff,  who  was  a  cattle  and  pro-  tion,   that  none   of  these  heads   of 

vision  dealer  in  Dublin.     The  con-  damage     were     too     remote.       See 

tract   provided   that   the   defendant  Larios  v.  Bonauy  y  Gurety.     L.  R. 

should   open   a,   cash    account   at    a  5   P.    C.    347;    First   Nat.   Bank   v. 

bank  In  G.  to  the  amount  of  iSOO,  First  Nat.  Bank,  116  Ala.  520,  538, 

to  be  used  at  any  time  in  honoring  stated  in  §  776.     See  Hetherington 

and  retiring  plaintiflf's  cash  orders;  v.  Firth,  210  Mass.  8. 
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an  action,  Tindal,  C.  J.,  said :  "It  was  not  rested,  as  indeed  it 
could  not  be  rested,  on  the  particular  circumstances  which  ac- 
companied the  destruction  of  the  barge;  for  it  is  obvious  that 
the  legal  consequences  must  be  the  same  whether  the  loss  was 
immediately  by  the  sinking  of  the  barge  at  once  by  a  heavy 
sea,  when  she  was  out  of  Ijer  direct  and  usual  course,  or  whether 
it  happened  at  the  same  place,  not  in  consequence  of  an  im- 
mediate death's  wound,  but  by  a  connected  chain  of  causes  pro- 
ducing the  same  ultimate  event.  It  is  only  a  variation  in  the 
precise  mode  by  which  the  vessel  was  destroyed,  which  varia- 
tion will  necessarily  occur  in  each  individual  case.  But  the 
objection  taken  is  that  there  is  no  natural  or  necessary  connec- 
tion between  the  wrong  of  the  master  in  taking  the  barge  out  of 
its  proper  course  and  the  loss  itself ;  for  that  the  same  loss  might 
have  been  occasioned  by  the  very  same  tempest  if  the  barge  had 
proceeded  in  her  direct  course.  But  if  this  argument  were  to 
prevail  the  deviation  of  the  master,  which  is  undoubtedly  a 
ground  of  action  against  the  owner,  would  never,  or  only  under 
very  peculiar  circumstances,  entitle  the  plaintiff  to  recover. 
For  if  a  ship  is  captured  in  the  course  of  deviation  no  one  can 
be  certain  that  she  might  not  have  been  captured  if  in  her 
proper  course.  And  yet  in  Parker  v.  James,*'  where  a  ship  was 
captured  whilst  in  the  act  of  deviation,  no  such  ground  of  defense 
was  even  suggested.  Or,  again,  if  the  ship  strikes  against  a 
rock,  or  perishes  by  storm  in  the  one  course,  no  one  can  predicate 
that  she  might  not  equally  have  struck  upon  another  rock  or  met 
with  the  same  or  another  storm  if  pursuing  her  right  and  or- 
dinary voyage.  The  same  answer  might  be  attempted  to  an  ac- 
tion against  a  defendant  who  had  by  mistake  forwarded  a  parcel 
by  the  wrong  conveyance,  and  a  loss  had  thereby  ensued ;  and  yet 
the  defendant  in  that  case  would  undoubtedly  be  liable.  But 
we  think  the  real  answer  to  the  objection  is  that  no  wrong-doer 
can  be  allowed  to  apportion  or  qualify  his  own  wrong ;  and  that 
as  a  loss  has  actually  happened  whilst  his  wrongful  act  was  in 
operation  and  force  and  which  is  attributable  to  his  wrongful 
act,  he  cannot  set  up  as  an  answer  to  the  action  the  bare  pos- 

«8  4  Camp.  112. 
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sibility  of  a  loss  if  Ms  wrongful  act  had  not  been  done.  It 
might  admit  of  a  different  construction  if  he  could  show  not  only 
that  the  same  loss  might  have  happened,  but  that  it  must  have 
happened,  if  the  act  complained  of  had  not  -been  done."  ^' 

§  771.  Same  subject.  A  factor  is  liable  for  a  loss  arising 
from  his  neglect  to  keep  his  principal  informed  of  matters 
material  to  his  interest,'"  or  from  allowing  moneys  to  remain 
in  the  hands  of  a  sub-agent  after  he  is  informed  of  his  receipt 
of  them.*^  Neither  the  ignorance  of  the  principal  nor  the  omis- 
sion to  call  at  once  on  the  sub-agent  for  money  in  his  hands  is 
the  immediate  cause  of  loss;  but  the  want  of  timely  notice 
prevents  the  principal  exerting  himself  when  exertion  is  neces- 
sary to  prevent  loss,  and  the  failure  to  take  moneys  from  the 
hands  of  a  sub-agent  leaves  them  exposed  to  the  consequences 
of  his  insolvency  or  want  of  fidelity.  An  agent  who  unreason- 
ably neglects  to  inform  his  principal  of  the  receipt  of  money 
is  chargeable  with  interest  although  he  acts  in  good  faith.** 

A  judgment  creditor  agreed,  in  lieu  of  her  judgment,  to  ac- 
cept the  bond  of  another,  conditional  to  provide  for  and  main- 
tain her  during  life  or  to  pay  her,  if  she  preferred  it,  $150  per 
annum;  the  bond  to  be  secured  by  mortgage  on  the  land  of 
the  obligor.  A  person  employed  to  prepare  the  instruments  and 
to  have  the  mortgage  entered  of  record  withheld  it  therefrom 
until  the  property  became  otherwise  incumbered  by  claims  to 
an  amount  beyond  its  value  and  the  debtor  became  insolyent. 
In  an  action  on  the  case  by  the  party  injured  it  was  held  she 
could  recover  from  the  agent  all  she  had  lost  by  his  default, — all 
that  the  mortgage,  if  recorded,  would  have  been  worth  to  her.'* 

zsBavis  V.  Garrett,  6  Bing.  716.  368;  Clark  v.  Moody,  17  Mass.  145; 

See  Wallace  v.  Swift,  31  Up.  Can.  Fish  v.  Seeberger,  154  111.  30. 
Q.  B.  523 ;  Ernest  v.  StoUer,  5  Dill.  An  agent  who  must  keep  money 

438.  to  answer  his  principal's  call  is  not 

so  S,  ite  Ins.   Co.   v.   Jamison,   79  chargeable  with  the  highest  rate  of 

Iowa  245,   quoted  from  infra,  this  interest  because  he  mingles  it  with 

section.  "  his  own  and  uses  it  in  his  business ; 

31  Brown   v.   Arrott,   6    W.    &   S.  the  legal  rate  is  the  limit.     Roch- 

402;   Taylor  v.  Knox,  1  Dana  395;  ester  v.  Levering,  104  Ind.  562.   See 

Clark  V.  Bank,  17  Pa.  322.  Tuers  v.  Tuers,  infra,  this  section. 

88  Cloud   v.    Scarborough,    3    Ga.  88  Nashville,   etc.  R.   Co.   v.  Kar- 

App.  7;   Dodge  v.  Perkins,  9  Pick.  thaus,  150  Ala.  633;  Miller  v.  Wil- 
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The  liability  of  agents  charged  with  the  duty  to  procure  insur- 
ance and  who  fail  therein  is  another  example  of  loss  from  expos- 
ure arising  from  their  omission  to  perform  an  act  to  provide 
indemnity  against  its  possible  consequences.'*  An  agent  who 
neglects  to  pay  taxes  and  misappropriates  money  received  for 
that  purpose  is  liable  for  the  rate  of  interest  imposed  upon  the 
owner  for  their  non-payment  and  for  other  proximate  conse- 
quences, as  the  expense  of  foreclosure  proceedings  begun  by  a 
mortgagee.*^  The  abandonment  of  an  agency  may  entitle  the 
principal  to  recover  the  expense  of  establishing  a  new  agency.^® 
The  acceptance  of  an  agency  is  a  general  undertaking,  among 
other  things,  to  obey  the  direction  of  the  principal,  and  this 
undertaking  becomes  specific  when  instructions  are  from  time 
to  time  communicated.  They  may  be  general,  given  for  the 
accomplishment  of  the  object  for  which  the  agency  is  created, 
or  special  with  a  view  of  some  subordinate  and  subsidiary  de- 
tail in  furtherance  of  that  object.  The  pecuniary  advantages 
which  these  general  or  special  instructions  manifestly  embrace, 
in  the  light  of  other  information  which  the  agent  possesses  in 
common  with  his  principal,  are  thus  brought  within  their  con- 
templation. These  instructions  are,  unless  the  contrary  inten- 
tion is  expressed,  supplemented  by  the  usages  of  trade  and 
business; '''  they  fix  boundaries  of  the  authority,  as  to  subjects 
and  methods,  which  may  be  exercised  in  the  principal's  name, 
at  his  risk  and  on  his  responsibility,  independently  of  any  sub- 
sequent election  on  his  part.  Hence,  if  the  agent  extends  his 
operations  to  subjects  not  within  his  commission  or  conducts 
them  in  a  method  excluded  by  his  instructions,  he  acts  at  his 
peril ;  the  principal  is  not  bound ;  and  if  his  property  is  thus  lost 
or  his  interests  are  sacrificed  or  prejudiced  the  agent  must  make 
good  the  loss, — and  this  loss  is  the  amount  shown  to  be  necessary 

son,  24  Pa.  114;  Howell  v.  Young,  5  84See  §  772. 

B.  &  C.  259;   Shipherd  v.  Field,  70,  35  ^^^^^  ^_  ^^^^^^^  ^qq  j^_  ^    ^gg 

111.    438;     Short    v.    Skipworth,     1 

Brock.   103 ;    Park  v.   Hammond,   4  ^«  Hetherington     v.     Firth,  *  210 

Camp.   344,  6  Taunt.  495;    Charles  Mass.  8. 

V.  Altin,  15  C.  B.  46;   Williams  v. 

Littlefield,    12   Wend.   362;    Caffrey  "^  ^^^  ^^^'^  ^-  ^^'^^y-  *9  ^-   ^• 

V.  Darby,  6  Ves.  488.  464,  10  Am.  Eep.  407. 
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to  place  the  principal  in  as  good  condition  as  a  faithful  perform- 
ance of  the  agent's  duty  would  have  placed  him.  The  in- 
structions may  relate  to  measures  deemed  expedient  by  the 
principal  to  secure  himself  against  a  contingent  or  possible 
loss.  If  these  are  disregarded  the  agent  will  not  be  heard  to 
Siiy  he  is  not  liable  by  reason  of  the  uncertainty  of  the  loss,  if  it 
happens ;  for  it  is  a  loss  in  contemplation  of  the  parties ;  the  in- 
structions were  intended  to  make  exemption  from  such  possible 
loss  certain.  After  the  disregard  of  such  instructions  the  loss 
when  it  occurs  is  normally  and  legally  the  direct  consequence  of 
the  agent's  breach  of  duty,  whatever  may  be  the  immediate  phy- 
sical cause.''  Thus,  an  insurance  agent  who  is  authorized  to 
issue  policies  and  charged  with  the  duty  of  daily  reporting  all 
risks  taken  may  be  liable  on  his  neglect  to  so  report  as  to  prop- 
erty insured  by  him  for  the  loss  paid  thereon  by  the  company.  In 
an  action  against  the  agent  the  insurer  may  show  that  if  he  had 
notified  it  of  the  risk  it  would  have  canceled  the  policy  before  the 
loss,  as  it  might  have  done.  The  establishment  of  that  fact  would 
prove  that  the  agent's  negligence  was  the  proximate  cause  of  the 
principal's  loss.'^     In  a  recent  case  the  conductor  of  a  freight 

88  Stiteler  v.  Ditzenberger,  45  Pa.  canceled,  and  that  this  case  came 
Super.  Ct.  266.  See  Wahl  v.  Tracy,  clearly  within  such  a  rule;  and  let 
139  Wis.  668.  it  be  added  that  this  was  an  extra- 

The  text  is  quoted  with  approval  hazardous  risk;  that  it  was  such  a 

in  Railroad  v.  Greer,  87  Tenn.  698,  risk  as  is  generally  refused  by  in- 

704,  4  L.R.A.  858.  suranee  companies,  and  such  a  one 

89  State  Ins.  Co.  v.  Jamison,  79  as  to  the  ordinary  observer  would 
Iowa  245.  Granger,  J.,  said:  "A  be  unsafe  and  undesirable.  Hun- 
question  in  the  case  is,  how  can  it  dreds  of  facts  are  established  be- 
be  established  that  the  company  tween  litigants  upon  evidence  less 
would  have  canceled  the  policy  if  it  satisfactory  and  conclusive.  In 
had  been  duly  reported?  Of  course,  judicial  proceedings  it  is  often 
the  fact  under  the  testimony  must  necessary  and  proper  to  establish 
be  determined  by  the  jury.  But  what  a  party  would  have  done  under 
suppose  it  should  appear  in  testi-  certain  facts  in  fixing  the  liability 
mony  that  the  company  had  an  in-  of  another.  Suppose  A.,  as  the 
variable  business  rule  that  it  would  agent  of  B.,  is  stationed  in  Iowa  to 
carr^  only  a  certain  number  of  risks  purchase  and  forward  horses  to  B. 
in  a  single  block  or  row  of  build-  in  New  York,  to  be  sold  on  the 
ings,  and  that  in  many  or  all  cases  market,  and  his  instructions  are  to 
where  a  risk  in  excess  of  the  num-  forward  the  purchases  of  each  week 
ber  had  been  reported  it  had  been  on    the    Monday    following.      After 
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train  allowed  a  person  to  ride  thereon  in  violation  of  the  com- 
pany's rules.  While  so  riding  the  passenger  was  injured  as  the 
result  of  an  accident  caused  by  the  negligence  of  other  servants  of 
the  company.  It  was  held  that  the  conductor's  act  was  the 
proximate  cause  of  the  injury,  and  he  was  liable  to  the  com- 
pany.*" But  in  order  that  the  agent  shall  be  liable  for  not  obey- 
ing instructions  the  principal  must  make  them  clear.  If  they 
are  susceptible  of  two  constructions,  the  meaning  given  them  in 
good  faith  by  the  agent  will  be  regarded  as  correct  and  he  will 
not  be  liable  for  any  loss  resulting,  regardless  of  the  principal's 
belief  of  the  agent's  understanding  of  the  instructions.*^  A 
principal  who  has  sold  goods  to  irresponsible  parties  on  credit  as 
the  result  of  his  agent's  failure  to  obey  instructions  respecting 
the  responsibility  and  standing  of  persons  from  whom  he  takes 
orders  may  recover  the  resulting  loss.**  An  agent  who  violates 
his  instructions  must  reimburse  his  principal  for  the  expense  of 
defending  a  resulting  suit  and  for  the  other  disbursements  nec- 
essarily following.*'  An  attorney  who  fails  to  follow  his  client's 
instructions  must  answer  for  the  value  of  property  lost  there- 
by ;  **  and  if  he  unauthorizedly  settles  a  claim  for  less  than  its 
face  value  is  liable  for  the  loss.  The  validity  of  the  claim  and 
its  value  must  be  shown.*'  An  agent  who  fails  to  obey  instruc- 
tions as  to  the  price  to  be  bid  for  property  sold  at  foreclosure 
and  thereby  releases  the  mortgagor  from  liability  for  any  de- 
several  weeks  he  neglects  to  forward  41  Minnesota  L.  0.  Co.  v.  Mon- 
as  directed  for  a  particular  week,  tague,  65  Iowa  67;  Coquard  v. 
and  before  the  horses  are  received  Weinstein,  16  Mont.  312,  317,  and 
there  is  a  decline  in  the  market  and  cases  cited,  ^ee  Vienna  v.  Barclay, 
a  loss  of  $500.     Must  B.  lose  the      3  q^^   231. 

$500  because  it  could  not  be  shown  jg  j^j,j,j.jg   ^    Bradley,    20    N.    D. 

that  he  would  have  sold  the  horses  g^g.  ^^.^^  ^  Earned,  50  Kan.  776. 
if  they  had  been  forwarded?     If  it      ^^^  ^.^^^^^j  ^^   ^   ^  ^^ 

should  appear  in  evidence  that  he 

had  from  week  to  week  been  selling  "^  _  '  „.  , ,  ,  ,,„  ,  „, 
under  the  same  circumstances,  and  *'  ^awes  v.  Birkholz  (Misc.),  114 

he  should  testify  that  if  the  horses      N-  Y-  Supp.  765. 
had  been  there  he  would  have  sold  **  Whitney  v.  Abbott,   191  Mass. 

them,  would  not  the  testimony  jus-       59. 

tify  a  finding  of  the  fact?"  46Vooth  v.  McEachen,  181  N.  Y. 

40  Railroad  v.  Greer,  supra.  28. 
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ficiency  is  liable  for  the  difference  between  tHe  value  of  the  land 
and  the  sum  bid  for  it.*^ 
§  772.  Neglect  of  duty  or  agreement  concerning  insurance. 

An  agent  who  is  in  any  case  required  to  insure  the  property  of 
his  principal  and  fails  to  do  so  or  does  it  defectively,  or  in  case 
of  his  inability  fails  to  give  his  principal  timely  notice  that  he 
may  thereby  be  warned  to  do  it  himself,  will  be  liable  for  the 
loss,  if  one  occurs,  which  would  be  covered  by  the  required  in- 
surance ;  and  this  loss  is  equal  to  the  indemnity  which  it  was  the 
agent's  duty  to  procure.*''  By  issuing  a  policy  for  a  foreign 
company  which  has  not  complied  with  the  laws  of  the  state  in 
which  the  contract  is  made  and  the  property  is  situated,  an  in- 
surance agent  makes  himself  personally  liable  for  the  loss  of 


*6  Minneapolis  T.  Co.  v.  Mather, 
181  N.  Y.  205. 

«  Latham  M.  &  C.  Co.  v.  Harrod, 
71  Kan.  565;  Everett  v.  O'Leary,  90 
Minn.  154;  Criswell  v.  Riley,  5  Ind. 
App.  496,  503 ;  Hartford  ¥.  Ins.  Co. 
V.  Reynolds,  36  Mich.  502;  Marland 
V.  Royal  Ins.  Co.,  71  Pa.  393;  Wil- 
der V.  Williamsburg  City  F.  Ins.  Co., 
122  N.  Y.  439,  19  Am.  St.  498; 
Pottsville,  etc.  Ins.  Co.  v.  Minne- 
qua  Springs,  etc.  Co.,  100  Pa.  137; 
Sun  Mut.  Ins.  Co.  v.  Saginaw  B.  Co., 
114  111.  99;  Thomas  v.  Funkhouser, 
91  6a.  478;  Lindsay  v.  Pettigrew, 
5  S.  D.  500;  Washington  F.  &  M. 
Ins.  Co.  V.  Chesebro,  35  Fed.  477; 
Campbell  v.  American  F.  Ins.  Co., 
73  Wis.  100;  Park  v.  Hammond,  4 
Camp.  344,  6  Taunt.  495;  Perkins 
V.  Washington  Ins.  Co.,  4  Cow.  645, 
664;  Morris  v.  Summerl,  2  Wash.  C. 
C.  203 ;  De  Tastett  v.  Crousillat,  id. 
132;  Thorne  v.  Deas,  4  Johns.  84; 
Wilkinson  v.  Coverdale,  1  Esp.  75; 
Webster  v.  De  Tastett,  7  T.  R.  157 ; 
Miner  v.  Tagert,  3  Bin.  204;  Mal- 
lough  V.  Barber,  4  Camp.  150; 
Shoenfeld  v.  Fleisher,  73  111.  404; 
Beardsley  v.  Davis,  52  Barb.  159; 
Callander  v.  Oelriohs,  5  Bing.  N.  C. 


58 ;  Smith  v.  Lasoelles,  2  T.  R.  187 ; 
Gray  v.  Murray,  3  Johns.  Oh.  167; 
Smith  V.  Price,  2  F.  &  F.  748.  See 
Lancaster  Mills  v.  Merchants'  C.  P. 
Co.,  89  Tenn.  155. 

As  to  liability  for  unauthorized 
settlement  of  loss,  see  §  774. 

A  carrier  is  liable  for  the  net 
value  oi  a  life  policy  which  lapses 
because  of  its  negligence  in  deliver- 
ing the  money  to  pay  the  premium. 
See  §  914. 

Under  a  contract  requiring  an 
agent  to  insure  property  delivered 
to  him  for  sale  for  the  benefit  of 
his  principal  and  which  provided 
that  if  any  of  it  remained  unsold 
eight  months  after  its  consignment 
it  should  be  subject  to  the  owner's 
order,  the  agent  is  not  bound  to  in- 
sure for  any  length  of  time  exceed- 
ing eight  months.  Milburn  W.  Co. 
V.  Evans,  30  Minn.  89.  See  New 
York  T.  Co.  v.  French,  154  Pa.  273 ; 
Deming  v.  Merchants'  C.  P.  etc.  Co., 
90  Tenn.  306,  13  L.R.A.  518. 

Subsequent  events  may  show  that 
the  loss  is  less  than  the  amount  of 
insurance  which  was  to  have  Deen 
obtained— as  where  the  insurer  be- 
comes insolvent.     In  that  event  the 
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such  property.*'  Upon  an  undertaking  to  effect  an  insurance 
according  to  special  instructions  a  part  of  the  duty  implied  is 
the  giving  of  notice  to  the  employer  in  case  of  failure;  and  an 
actual  promise  to  that  effect,  though  averred  in  the  declaration, 
need  not  be  proved.*'  A  like  duty  to  give  notice  was  held  to  be 
imposed  on  a  foreign  merchant  who  had  been  accustomed  to 
effect  insurances  for  his  correspondent  abroad.  It  was  held 
that  he  was  answerable  for  his  neglect  because  he  thereby  de- 
prived the  principal  of  any  opportunity  of  applying  elsewhere 
to  procure  the  insurance.'"  If  the  custom  of  a  factor  has  been 
to  insure  consignments  of  produce  and  this  has  been  brought 
to  the  knowledge  of  the  consignor  by  uniform  charges  therefor 
in  his  accounts  rendered,  he  will  be  deemed  to  have  continued 
that  custom  until  he  gives  notice  of  a  change  and  is  responsible 
for  any  loss  consequent  upon  his  failure  to  insure  before  such 
notice  reaches  his  principal.*^ 

An  insurance  broker  received  instructions  to  effect  a  policy 
for  5501.  on  a  ship  and  freight  at  and  from  T.  to  L.  at  ten 
guineas  per  cent.  He  effected  it  in  the  words  of  the 'order  to 
him  without  having  subscribed  a  liberty,  as  was  customary  in 
such  policies,  "to  touch  and  stay  at  all  or  any  of  the  Canary 
Islands."  It  was  held  that  the  broker  was  liable  for  not  hav- 
ing inserted  the  clause  in  question,  and  the  principal  recovered 
for  the  sum  directed  to  be  insured  less  the- premium.'*  If  an 
agent  neglects  to  obey  instructions  to  procure  insurance  he  is 
not  entitled  to  charge  his  principal  the  premium  on  account 
of  his  liability  to  answer  for  the  loss,  if  one  should  occur,  if  no 
loss  happens.'^  Where  the  agreement  to  insure  is  general  and 
there  is  no  difficulty  in  procuring  full  insurance,  and  such 
is  the  general  practice  in  the  particular  matter  embraced  in  the 

recovery  will  be  on  the  basis  of  the  ^  Callander  t.  Oelriehs,  5  Bing. 

dividends    which   would   have    been      N^-  C.  58. 

paid  on  the  policy  agreed  to  be  pro-  «»  S-ith  v.  LaecelleB  2  T  E.  187. 

61  Area  v.  Milliken,  35  La.  Ann. 


cured.     See  §  862. 
48  Morton  v.  Hart,  88  Tenn.  427 j 


1150. 


62  Mallough   V.    Barber,   4   Camp. 
Drummond      v.      White-Swearingen       jgQ 

Realty  Co.,  —  Tex.  Civ.  App.  — ,  165  63  storer   v.   Eaton,   50   Me.   219, 

S.  W.  20.  79  Am.  Deo.  611. 
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contract,  the  fair  and  reasonable  construction  of  it  is  that  the 
party  undertakes  to  procure  a  contract  for  full  indemnity. 
In  the  absence  of  any  evidence,  aside  from  the  general  agree- 
ment, the  court  in  fixing  the  amount  of  damages  would  not,  it 
seems,  stop  short  of  a  full  insurance.  The  contract  of  insurance 
is  one  of  indemnity ;  and  the  party  whose  property  is  destroyed 
will  not  obtain  that  unless  he  recovers  its  full  value.  In  an 
action  against  an  agent  for  not  procuring  full  insurance  the 
measure  of  damages  is,  therefore,  the  value  of  the  property 
destroyed,  to  be  reduced  by  any  amount  received  under  a  partial 
insurance.** 

If  the  insurance  directed,  however,  would  be  invalid,  an  action 
against  the  agent  would  not  be  maintainable  for  substantial  dam- 
ages ;  nor  would  it  be  any  answer  to  that  defense  that  by  usage 
and  courtesy  such  insurances  were  usually  paid.**  The  insolv- 
ency of  the  insurer  when  the  right  of  action  accrues  may  mate- 
rially affect  the  liability  of  the  agent.*^  As  to  costs  incurred  by 
the  principal  in  an  unsuccessful  suit  against  the  underwriters, 
where  the  broker  had  been  in  fault  in  respect  of  his  principal's 
orders  to  procure  insurance,  the  costs  of  that  action  were  dis- 
allowed. Lord  Eldon  saying  there  was  no  necessity  to  bring  it 
to  entitle  the  plaintiff  to  recover  against  the  broker,  and  as  it 
did  not  appear  that  the  action  on  the  policy  was  brought  by  the 
desire  or  with  the  concurrence  of  the  broker,  he  was  not  liable 
for  the  costs.*''  An  agent  who  disobeys  an  order  to  cancel  a 
policy  of  insurance  is  liable  to  his  principal  for  the  damages  re- 
sulting ;  **  which  are  measureable  by  the  amount,  with  interest, 
the  principal  was  obliged  to  pay  in  excess  of  what  it  would  have 

64Beardsley   v.    Davis,    52    Barb.  Fed.  290;  Phoenix  Ins.  Oo.  v.  Fris- 

159 ;    Ex    parte    Bateman,    20    Jur.  sell,  142  Mass.  513 ;  Phoenix  Ins.  Co. 

365 ;   Betteley  v.  Stainsby,  12  C.  B.  v.  Pratt,  36  Minn.  409 ;  Germania  F. 

(N.S.)  477;  Douglass  V.  Murphy,  16  Ins.   Co.  v.  Harra'den,  90   111.  App. 

Up.  Can.  Q.  B.  113;  Ela  v.  French,  250;    Royal   Ins.    Co.   y.    Clark,    61 

11  N.  H.  356.  Minn.    476;    Kraber   v.   Union   Ins. 

65  Webster  v.  De  Tastett,  7  T.  E.  Co.,  129  Pa.  8 ;  London  Assur.  Co. 
157.  V.    Russell,    1   Pa.    Super   Ct.    320; 

66  Sawyer  v.  Mayhew,  51  Me.  398.  American  Central  Ins.  Co.  y.  Burk- 

67  Seller  v.  Work,  cited  in  Marsh.  ert,  11  id.  427;  Condon  v.  Exton- 
on  Ins.  243.           '  Hall  Brokerage  &  Vessel  Agency,  80 

68  Franklin  Ins.  Co.  v.  Sears,  21  Misc.  (N.  Y.)  369. 
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been  liable  for  if  its  instructions  had  been  obeyed.*®  Where  a 
local  agent  was  instructed  to  procure  a  reduction  of  the  amount 
insured  by  a  policy  he  had  issued,  which  policy  was  silent  as  to 
a  compulsory  reduction  of  the  amount  stipulated  for,  but  pro- 
vided that  it  might  be  canceled,  and  the  agent  did  not  comply 
with  such  instruction  nor  give  his  principal  any  notice  concern- 
ing his  action  it  was  ruled  that  it  might  be  shown  by  parol  that 
the  instruction  meant  the  agent  should  endeavor  to  agree  with  the 
insured  on  a  reduction  of  the  amount  of  the  insurance;  that,  if 
he  was  unsuccessful,  he  should  have  reported  the  fact;  in  the 
absence  of  a  report,  the  principal  might  conclude  that  the  reduc- 
tion had  been  made,*"  and  that  the  agent  was  liable  for  the  dif- 
ference between  the  sum  for  which  his  principal  was  liable  and 
the  sum  for  which  it  would  have  been  liable  if  the  instruction 
had  been  obeyed.*^  An  agent  who  disregards  his  instructions  as  to 
the  class  of  risks  he  may  insure  by  taking  risks  of  the  prohibited 
class  is  liable  to  his  principal  for  a  judgment  obtained  against 
it  after  a  loss  on  a  risk  so  taken,  he  having  been  given  an  oppor- 
tunity to  defend,  the  defense  being  made  with  his  knowledge  and 
he  having  selected  the  counsel ;  and  also  for  the  costs  and  inter- 
est on  the  judgment.  He  was  not  liable  for  the  counsel  fees 
paid  by  his  principal  in  the  suit  against  it,  nor  for  the  expense 
of  an  appeal  unless  it  was  requested  or  was  actively  supported 
by  him.®^    An  agent  who  has  issued  a  policy  in  violation  of  his 

69  Queen  City  F.  Ins.  Co.  v.  First  The  recovery  of  counsel  fees  was 

Nat.  Bank,  18  N.  D.  603,  22  L.E.A.  not  allowed  on  the  theory  that  the 

(N.S.)   5P9.  action   was   analogous   to   that   for 

60  Halsey  v.  Adams,  63  N.  J.  L.  breach  of  warranty,  in  which  the  re- 
330.  covery  of  such  fees  has  been  denied. 

61  Id.,  64  N.  J.  L.  724.  Armstrong  v.  Percy,  5  Wend.  535 ; 
Where     an     insurance     company      Eeggio  v.   Braggiotti,  7  Cush.   166. 

makes  an  alternative  demand  on  its  Respecting  the  costs  of  the  appeal 
agent  to  collect  an  additional  the  court  said :  It  was  not  only  use- 
premium  or  cancel  a  policy,  the  less,  as  the  result  proved,  but  un- 
agent's  liability  will  be  limited  to  necessary  in  order  to  fix  the  liability 
the  amount  of  the  additional  prem-  of  defendant  to  plaintiff.  A  defend- 
ium.  Phcenix  Ins.  Co.  of  Hartford,  ant  should  not  be  punished  for  the 
Conn.  V.  A.  B.  Banks  &  Co.,  114  erroneous  advice  of  plaintiff's  coun- 
Ark.  18,  L.R.A.1915A  860.  sel,  unless  it  be  at  least  shown  that 

62  Sun  F.  Office  v.  Ermentrout,  2  he  actively   supported   it   and  him- 
Pa.  Dist.  77.  self  demanded  or  requested  the  re- 
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instructions  and  failed  to  report  the  fact  may  be  liable  for  the 
loss  thereon  if  the  principal  shows  that  it  would,  if  notified,  I 
have  canceled  the  contract.  The  establishment  of  that  fact 
would  show  that  the  agent's,  negligence  was  the  proximate  cause' 
of  the  loss.®*  An  agent  who  procures  insurance  on  property  of 
his  principal  in  his  possession  as  agent,  whether  there  was  a 
duty  upon  him  to  do  so  or  not,  cannot  be  heard  to  say  the 
principal  is  not  entitled  to  the  money  paid  by  the  insurer; 
neither  can  he  avoid  paying  the  money  to  his  principal  though 
there  was  no  loss  of  the  latter's  property.®*  The  principal  is 
chargeable  with  the  duty  of  exercising  reasonable  diligence  to 
protect  himself  against  the  consequences  of  the  neglect  of  his 
agent.  If  he  knows  the  amount  of  insurance  obtained  by  the 
latter  and  does  not  procure  enough  additional  to  bring  the  total 
up  to  the  amount  the  agent  was  instructed  to  obtain  he  cannot 
have  a  substantial  remedy  against  the  latter.®*  The  duty  to  so 
act  as  to  mitigate  the  liability  of  an  agent  applies  where  he  fails 
to  pay  the  premium  on  a  life  policy.  The  measure  of  datnages  is 
the  cash  value  of  the  policy  at  the  time  it  lapses,®®  but  the  in- 
sured, in  the  absence  of  want  of  knowledge  of  the  default,  fail- 
ure in  health  or  other  like  circumstances,  should  take  steps  to 
reinstate  himself.®''  \ 

§  773.  Disregard  of  orders  for  the  purchase,  shipment  and 
sale  of  goods;  loss  of  profits;  highest  value  of  stocks.  If  an 
agent  abroad  is  directed  to  invest  funds  furnished  him  in  goods 

moval  of  the  cause  to  the  court  of  Where  an  agent  insures  property 

last  resort.  mortgaged   to   a   bank  making  the 

63  State  Ins.   Co.  v.  Jamison,  79  logs  payable  to  the  mortgagee,  the 

Iowa  245,   18  Am.  St.   366;    Conti-  fact  that  the  agent  is  the  cashier  of 

nental  Ins.  Co.  v.  Clark,  126  Iowa  the    bank    will    not    invalidate    the 

274- 
'  policy.      Citizens'    State    Bank    of 

It  is  the  duty  of  an  agent  of  an  Chautauqua  v.   Shawnee   Fire   Ins. 

insurance  company  who  insures  his  „      qi  ir        IS 

own  property  for  his  own  benefit  to  '  _ 

4.-f    iC^    •               t  r.-               ,,•  85 Brant  v.  Gallup,  111  111.  487, 

notify  the  insurer  of  his  ownership  *^'                         ' 

as  an  element  of  the  risk.    Wood  v.       ^^  ^^-  ^^P-  ^^^■ 

Spring  Garden  Ins.  Co.  of  Philadel-  ®®  Vaughan  v.  Eeddick,  32  Ky.  L. 

phia.   Pa.,   131    C.    C.   A.   497,   215       Kep.  531;   Grindle  v.  Eastern  Exp. 

Fed.  355.  Co.,  67  Me.  317,  24  Am.  Rep.  31. 

6*  Fish  V.  Seeberger,  154  111.  30.  ;..     ^7  Grindle  v.  Exp.  Co.,  supra. 
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of  a  certain  description  and  ship  them  to  another  place  or 
country,  and  disobeys  such  order,  the  principal  is  thus  de- 
prived of  a  gain  or  profit  if  the  goods  would  be  worth  more  at 
the  place  to  which  they  were  required  to  be  sent  than  at  the 
place  of  shipment,  after  paying  the  cost  of  transportation,  and 
would  have  reached  their  destination  had  the  order  been  execu- 
ted. The  right  of  the  principal  to  recover  damages  for  this 
breach  of  duty,  measured  by  that  gain  or  profit,  is  obvious  if 
the  difference  of  market  value  and  the  safe  arrival  of  the  goods 
can  be  established  with  the  requisite  certainty.  It  is  a  well- 
established  rule  that  the  damages  to  be  recovered  for  the  breach 
of  a  contract  must  be  shown  with  certainty,  and  not  left  to 
speculation  or  conjecture.  The  former  fact,  although  sometimes 
mentioned  as  an  insuperable  objection,*'  has  ceased  to  be  a  legal 
obstacle.  Market  values  are  susceptible  of  proof  as  a  legal 
proposition;  though  in  a  particular  instance  it  may  be  practi- 
cally impossible.  The  time  and  place  being  fixed  with  reasonable 
certainty,  the  state  of  the- market  is  but  an  ordinary  inquiry  by 
evidence — it  is  a  practical,  not  a  legal,  difficulty.®*  A  court  or 
jury  may  take  cognizance  of  the  fact  when  it  is  proved,  and 
whether  it  is  a  foreign  or  domestic  market  can  make  no  differ- 
ence. That  the  property  would  have  reached  its  destination  if 
the  agent  had  obeyed  his  instructions  will,  in  many  cases,  be 
capable  of  the  most  satisfactory  proof;  as  where  directions  are 
given  to  send  by  a  particular  vessel  and  that  vessel  actually 
makes  the  voyage  in  safety."  Where  the  agent  disobeys  such  an 
order  the  burden  should  rest  on  him  to  show  that  if  he  had  not 
disobeyed  a  loss  would  have  occurred;  or,  in  other  words,  that 
no  injury  has  resulted  from  his  breach  of  duty;  and  it  is  not 
enough  that  if  he  had  obeyed  instructions  a  loss  might  have 
occurred ;  he  must  show  that  it  must  have  happened.''^ 

68  The  Amiable  Nancy,  3  Wheat.  v.   Cleveland,   etc.   R.   Co.,   20   Ind. 
646,   4  L.   ed.   456;    L'Amistad  de  App.  192,  200.    See  §§  445,  447. 
Eues,  5  id.  385,  5  L.  ed.  115.  "">  Bell  v.  Cunningham,  3  Pet.  69, 

69  "The    law    presumes    that    the  7  L.  ed.  606,  5  Mason  161. 
market  value  of   a  commodity  can  71  Davis  v.  Garrett,  6  Bing.  716; 
be  obtained;   a  market  price,  is  not  Ryder  v.  Thayer,  3  La.  Ann.   149; 
speculative  nor  conjectural."    Tebba  Farwell    v.    Price,     30    Mo.    587;. 
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A  merchant  in  ITew  York  directed  his  correspondent  in  China  | 
to  invest  money  furnished  him  in  silks  for  the  New  York! 
market;  he  disregarded  the  order,  and  it  appearing  that  the 
silks  could  have  been  sold  at  a  profit,  it  was  deemed  profijC 
which  was  within  the  contemplation  of  the  parties,  and  bein^ 
such  as  the  proof  showed  with  reasonable  certainty  would  l|e 
realized,  it  was  properly  taken  into  consideration  in  the  esti- 
mate of  damages.'^  In  this  case  Rapallo,  J.,  said:  "It  is  not 
necessary  now  to  decide  what  is  the  proper  rule  of  damages; 
but  we  are  not  prepared  to  sanction  the  idea  that  the  rule  adopted 
in  cases  of  marine  trespass,  which  is  the  prime  cost  or  value 
of  the  property  at  the  time  of  the  loss,  with  interest,''^  is  neces- 
sarily applicable  to  the  case  of  the  violation  of  a  contract, 
entered  into  for  the  express  purpose  of  procuring  goods  for  sale 
at  their  place  of  destination,  when  their  market  value  at  that 
place  can  be  shown.  The  fact  that  damages  have  been  sustained 
must  be  proved  with  reasonable  certainty ;  but  even  a  loss  of  prof- 
its, if  within  the  contemplation  of  the  parties  at  the  time  of 
entering  into  the  contract  and  a  direct  consequence  of  the  breach, 
and  not  speculative  or  contingent,  may  be  recoverable.''*  The  cer- 
tainl;y  of  the  loss  must  depend  upon  the  evidence ;  but  to  apply 
to  such  contracts  the  rules  settled  in  cases  of  capture  and  col- 
lision would,  in  the  generality  of  cases,  exempt  foreign  agents 
from  all  responsibility  for  breaches  of  their  contract  with,  or 
violation  of  their  duty  to,  their  principals  in  respect  to  the  pur- 
chase and  shipment  of  goods,  whether  arising  from  negligence 
or  fraud."  '' 

The  measure  of  damages  indicated  does  not  apply  where  the 
goods  purchased  by  an  agent  are  not  of  the  description  ordered. 
In  such  a  case  he  is  liable  to  his  principal  for  all  damages  he 
sustains.     If  some  of  the  goods  have  been  sold  and  liability 

Schmertz  v.  Dwyer,  53  Pa.  335;  Eby  74  Griffin  v.  Colve'r,  16  N.  Y.  494; 

V.  Schumacher,  29   id.   40;   Wilkin-  Masterton  v.  Mayor,  7  Hill  61;  Bell 

son  V.  Laughton,  8  Johns.  213;  Wal-  ^    Cunningham,  3  Pet.  85,  7  L.  ed. 

lace  V.  Swift,  31  Up.  Can.  Q.  B.  523.  ^ 

72Heinemann  v.  Heard,  50  N.  Y.  ^■^^• 

27.  75  See  Saffprd  v.  Kinsley,  40  Vt 

73  3  Wheat.  560,  4  L.  ed.  460.  506. 
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incuRi'ed  by  tlie  principal  to  their  purchaser  the  agent  must 
respond  to  that  extent  and  also  for  expenses  necessarily  made 
because  of 'the  defect  in  the  quality  of  the  goods.  He  is  not 
liable  for  the  difference  between  the  price  he  paid  for  them  and 
the  market  value  of  the  goods  he  was  directed  to  buy;  in  other 
words,  the  agent  who  buys  after  instructions  does  not  occupy 
the  position  of  a  vendor.'* 

An  agent  who  buys  property  for  his  principal  and  refuses  to 
deliver  it,  but  holds  it  as  his  own  for  the  purpose  of  making  a 
profit  on  it,  is  liable  for  the  profit  the  principal  would  have 
made  if  the  property  had  been  delivered  to  him."  One  who 
culpably  fails  to  find  a  purchaser  for  goods  is  liable  for  the  dif- 
ference in  their  market  value  and  the  sum  they  were  to  have 
been  sold  for,  with  interest.'" 

Where. an  agent  receives  and  retains  stocks  without  his  prin- 
cipal's knowledge  and  in  violation  of  his  trust,  they  having  come 
to  him  for  his  principal,  he  will  be  chargeable  with  their  highest 
market  value  between  the  time  of  their  conversion  and  such 
reasonable  time  after  the  principal's  knowledge  of  it  as  will 
allow  him  to  place  himself  in  statu  quo.  In  answering  the  con- 
tention that  this  rule  of  damages  was  inapplicable  because  the 
stocks  which  the  agent  obtained  never  became  the  property  of 
the  principal  and  hence  could  not  have  been  converted  it  was 
said  that  this  measure  of  damages  is  as  applicable  to  actions 
upon  contracts  as  to  those  upon  torts.'*  Moreover,  the  reasons 
for  its  application  to  actions  for  the  appropriation  by  a  trustee 
of  property  impressed  with  a  trust  are  peculiarly  cogent  and 
seem  to  us  conclusive.  In  such  cases  this  measure  of  damages 
rests  upon  the  ordinary  rule  that  the  trustee  shall  not  put  into 
his  pocket  any  of  the  profits  arising  from  the"  trust.  He  is 
bound  either  to  deliver  the  specific  property  on  the  day  when 
the  cestui  que  trust  is  entitled  to  its  delivery  or  to  pay  him,  in 
lieu  of  it,  the  highest  market  value  which  it  attains  between 

76 Cassaboglou  v.  Gibb,  11  Q.  B.  ing  this  section;   Magnolia  M.  Co. 

Div.  797,  9  id.  220.  v.  Gale,  189  Mass.  124. 

TTNading  v.  Howe,  23  Ind.  App.  79  Barnes  v.  Brown,  130  N.  Y.  372, 

690.     See  §  768.  382;    Maynard  v.   Pease,  99   Mass. 

78  George  v.  Lane,  80  Kan.  94,  cit-  555.  , 
Suth.  Dam.  Vol.  III.— 30. 
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that  time  and  the  expiration  of  a  reasonahle  time  after  the 
cestui  que  trust  is  notified  of  the  acts  of  the  trustee.'"  But  it/ 
has  heen  held  that  one  who  has  directed  stockbrokers  to  buyj 
stock  for  him  upon  margin,  no  purpose  being  indicated  th 
they  should  carry  the  stock  for  a  rise  in  value  and  sell  it  wheil 
directed,  cannot  recover  the  diiference  between  the  market  value 
of  the  stock  on  the  day  when  it  was  to  have  been  bought  and 
such  value  within  such  reasonable  time,  in  the  judgment  of  the 
jury,  after  the  plaintiff  knew  that  the  stock  had  not  been  bought 
as  would  have  enabled  him  to  have  bought  it.  The  recovery  can- 
not exceed  such  damage  as  directly  and  naturally  resulted  from 
the  broker's  default.*^  Though  the  breach  of  duty  was  inexcus- 
able, exemplary  damages  may  not  be  allowed.'^ 

§  774.  Measure  of  agent's  liability  under  various  circum- 
stances. The  primary  obligation  of  an  agent  whose  authority 
is  limited  by  instructions  is  to  adhere  faithfully  to  them;  if  he 
unnecessarily  exceeds  his  commission  he  renders  himself  re- 
sponsible for  the  consequences.'*  Where  a  carrier  or  other  agent 
has  charge  of  goods  consigned  C.  0.  D.,  and  delivers  them  with- 
out collecting  moneys  charged  thereon  he  will  be'liable  for  the 
amount  he  was  required  to  collect.'*  In  such  cases  the  agent 
disposes  of  the  principal's  property,  though  it  is  special,  con- 


so  McKinley  V.  Williams,  74  Fed. 
94,  20  C.  C.  A.  312,  referring  to  Wil- 
son V.  Whitaker,  40  Pa.  114,  117.  In 
re  Swift,  114  Fed.  947,  is  in  ac- 
cord; a  reasonable  time  to  replace 
the  stocks  was  allowed  as  the  basis 
of   computing  the  damages. 

81  Gurley  v.  MacLennan,  17  App. 
Cas.  (D.  C.)  170. 

82  Ryder  v.  Thayer,  3  La.  Ann. 
149. 

83  Adams  v.  Robinson,  65  Ala. 
586;  Fuller  v.  Ellis,  39  Vt.  345,  94 
Am.  Dec.  327;  Eundle  v.  Moore,  3 
Johns.  Cas.  36;  Hutchinga  v.  Ladd, 
16  Mich.  493;  Goodrich  v.  Thomp- 
son, 4  Robert  75;  Schmertz  v. 
Dwyer,  53  Pa.  335;  Johnson  v.  New 
York   Cent.   R.   Co.,   31   Barb.   196; 


Scott  V.  Rogers,  31  N.  Y.  676;  Lev- 
erick  v.  Meigs,  1  Cow.  668;  Peters 
V.  Ballistier,  3  Pick.  495;  Kingston 
V.  Wilson,  4  Wash.  0.  C.  310;  Whit- 
ney V.  Merchants'  Exp.  Co.,  104 
Mass.  152,  6  Am.  Rep.  207;  Sheeran 
V.  Ford  G.  Co.,  71  Wash.  604. 

84  Walker  v.  Smith,  4  Dall.  389, 
1  L.  ed.  878 ;  Laverty  v.  Snethen,  68 
N.  Y.  522,  23  Am.  Rep.  184; 
Wheelock  v.  Wheelwright,  5  Mass. 
103;  Scott  V.  Rogers,  31  N.  Y.  676; 
McMorris  v.  Simpson,  21  Wend. 
610;  Syeds  v.  Hay,  4  T.  R.  260; 
Stearine,  etc.  Co.  v.  Heintzmann,  17 
C.  B.  (N.S.)  56;  Hutchings  v.  Ladd, 
16  Mich.  493;  Thompson  v.  Gwyn, 
46  Miss.  522. 
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trary  to  his  instructions,  and  therefore  is  chargeable  as  upon  an 
appropriation  to  his  own  use.^'  Any  disposition  of  the  princi- 
pal's property  or  choses  in  action  contrary  to  duty  by  which  he 
is  divested  of  it  and  suffers  injury  entitles  him  to  recover  of  the 
agent  as  for  a  wrongful  appropriation  or  conversion  to  the  extent 
of  his  interest  and  rights  in  the  same.'®  Where  the  insured  em- 
ployed a  factor  or  agent  to  settle  with  the  insurers  as  for  a  total 
loss,  and  an  abandonment  was  duly  made,  and  the  agent  after- 
wards, through  mistake  or  misapprehension  of  a  letter  of  the  in- 
sured or  from  negligence,  adjusted  the  claim  as  an  average  loss  at 
twenty  per  cent,  and  canceled  the  policy,  he  was  responsible  for 
the  whole  amount. *''  An  auctioneer  who  failed  to  accept  the 
highest  bid  made  for  land,  the  sale  of  which  he  was  intrusted 
with,  was  liable  for  the  costs  of  the  abortive  sale  and  for  the 
difference  between  the  amount  of  such  bid  and  the  value  of  the 
property  at  the  time  of  a  subsequently  attempted  sale.'*  An 
agent  who  makes  no  effort  to  obtain  the  market  value  of  land 
with  the  sale  of  which  he  is  charged  is  liable  for  the  difference 
between  the  price  obtained  for  it  and  that  which  could  have 
been  obtained  by  reasonable  effort,  which  is  presumed  to  be  its 
market  value. '^  By  failing  to  sell  securities  at  not  less  than  a 
designated  minimum  price  one  who  has  undertaken  their  sale 
becomes  liable  for  the  difference  between  such  price  and  their 

8BId.;  Le  Guen  v.  Gouverneur,  1    '  of  sale  and  not  for  the  invoice  price. 

Johns.  Cas.  436,  1  Am.  Dec.  121.  Glockner  v.  Jacobs,  40  Okla.  641. 

86  Id.;   Hancock  v.  Gomez,  50  N.  An  agent  who  sells  goods  to  him- 

Y.  668;   Tuite  v.  Wakelee,  19   Gal.  self    for    less    than    the    authorized 

692 ;  Taussig  v.  Hart,  58  N.  Y.  425 ;  price  under  pretence  that  they  are 

Jackson   r.   Baker,   1   Wash.    C.   C.  goj^  to  another  must  answer  for  the 

394;    Parsons   v.   Martin,   11   Gray  difference    between    the    price    paid 

111;  Gray  v.  Murray,  3  Johns.  Ch.  ^^^    ^^^    ^^.j^g    ^^    ^^^^^^    ^^^   ^^^^ 

167;  Eundle  v.  Moore,  3  Johns.  Cas.  ^^^^^^  ^^^^  ^^^^  ^^^^      pj^^^^  ^ 

36;   Allen  v.  Brown    51  Barb    86;  ^^^  ^^^^^    ^gg 

Trigga  .  Jones,  46  Mmn.  277 ;  Jack-  ^               ^                ^  ^^^^^   ^^^ 

son  V.  Pleasonton,  101  Va.  282.  „„     xr        i              ij  w          on   t 

An  agent  selling  property  of  his  36;    Kempker  v.   Eoblyer,  29   Iowa 

principal  and  applying  the  proceeds  ^74. 

to  the  reduction  of  his  claim  against  ''  Logie  v.  Gillies,  4  New  Zeal.  I. 

the   prirtcipal   will,   in  the   absence  E-   (Sup.  Ct.)    65. 

of  bad  faith,  be  held  for  the  market  89  Storms  v.  Storms,  21  Ind.  App, 

value  of  the  property  at  the  time  191. 
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value  at  the  expiration  of  the  time  fixed  for  making  the  sale.^*] 
The  sale  of  a  competing  article  in  lieu  of  one  for  whidi  the 
agent  had  the  exclusive  right  and  in  violation  of  the  contract 
with  his  principal  carries  liability  for  the  sum  stipulated  tp 
be  paid  by  the  latter,  based  on  the  quantity  sold.'^  Eesponsji- 
bility  for  injuries  sustained  by  property  in  the  possession  of  an 
agent  attends  the  refusal  to  deliver  its  possession  to  the  prin- 
cipal.®* An  agent  who  takes  title  to  land  bought  for  his 
principal,  refuses  to  convey  it  to  him  and  enjoys  it  under  a 
claim  of  right  must  respond  for  the  reasonable  annual  value  of 
its  use  and  occupation,  less  the  taxes  paid  and  less  the  value  of 
the  rent  for  the  part  of  the  year  preceding  the  recovery  by  the 
principal  of  the  land  and  the  crops  on  it.®'  In  such  a  case 
the  agent  is  not  liable  for  remote  or  speculative  damages,  as 
for  the  difference  in  the  cost  of  building  on  the  land  at  the  time 
of  the  purchase  and  the  time  of  bringing  the  action,  it  not 
appearing  that  he  knew  the  plaintiff  was  to  build  within  a  given 
time,  or  that  the  cost  of  the  building  vs^ould  be  increased.®* 

An  agent  has  no  right  to  mix  the  funds  of  his  prineipal  with 
his  own  and  hold  him  liable  for  their  depreciation.  If  he  would 
keep  the  money  at  the  risk  of  his  principal  for  losses  on  bank 
failures  or  other  losses  on  the  money  itself  he  must  keep  it 
separate  and  distinct  from. his  own,®*  otherwise  the  principal 
will  be  entitled  to  the  whole  unless  the  agent  shows  the  propor- 
tion which  was  his.®® 

Where  grain  was  delivered  to  wharfingers  to  be  shipped  to 
a  certain  party  in  New  Orleans  and  before  shipment  they  were 
notified  not  to  ship  to  such  party  but  to  another,  which  they 
neglected  to  do  and  shipped  according  to  the  first  direction,  the 
price  of  the  grain  being  lost  in  consequence  of  the  insolvency  of 
the  consignees,  the  wharfingers  were  liable  to  the  shipper  for 

90  Gause  v.  Commonwealth  T.  Co.,  9S  Jackson  v.  Pleasonton,  101  Va. 
Ill  App.  Div.   (N.  Y.)   530.  282. 

91  standard  F.  Co.  v.  St.  Louis  E.  94  Harrison    v.    Craven,    188    Mo. 
M.  F.  Co.,  177  Mo.  559.  590. 

92  San  Francisco  &  S.  H.  B.  Soe,  96  Webster  v.  Pierce,  35  111.  158, 
y.  Leonard,  17  Cal.  App.  254.  96  Atkinson  v.  Ward,  47  Ark.  533; 
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its  value.'''  A  commission  merchant  tooli  a  bond  for  a  simple 
contract  debt  due  to  him  for  goods  sold  on  commission  and  in- 
cluded in  the  instrument  a  debt  due  to  himself.  It  was  held 
that  by  thus  extinguishing  the  simple  contract  debt  of  his  prin- 
cipal and  depriving  him  of  the  means  of  pursuing  his  claim 
against  his  debtor  the  agent  was  at  once  answerable  to  him  for 
the  value  of  the  goods. ''  If  a  principal  direct  his  agent  to  ship 
goods  by  a  particular  steamer  or  mode  of  conveyance  and  the 
agent  unnecessarily  sends  by  another  and  they  are  lost,  the 
directed  method  having  been  departed  from,  the  goods  are  dis- 
posed of  contrary  to  the  duty  of  the  agent  and  he  must  bear  the 
loss.'*  An  agent  who  is  directed  to  remit  money  by  mail  in 
bank  notes  of  a  large  denomination  is  responsible  for  a  loss  if  he 
remits  notes  of  a  smaller  denomination  and  a  greater  number  of 
them.*  And  one  who  accepts  property  in  payment  of  a  note 
sent  him  for  collection  and  sells  the  same  at  a  loss  must  account 
for  the  iuU  sum  due  on  the  note.*  If  an  agent  who  has  a  claim 
for  collection  disregards  the  principal's  instructions  as  to  the 
person  to  whom  it  shall  be  forwarded  he  does  so  at  his  peril 
and  cannot  be  permitted  to  show  that  the  person  he  employed 
used  reasonable  diligence  to  secure  the  claim.' 

An  agent,  in  matters  left  to  his  discretion,  must  exercise  a 
reasonable  judgment,  and  especialy  must  act  in  good  faith.  One 
appointed  to  settle  a  claim  against  a  third  party  received  from 
the  debtor  promissory  notes  for  the  amount,  payable  at  a  future 

Bate  V.  McDowell,  49  N.  Y.  Super,  a  deviation  from  the  course  marked 

Ct.-  106.  out  by  the  principal  which  is  ren- 

97  Howell  V.  Morlan,  78  111.  162;  dered  necessary  by  the  circumstances 
Cutler  V.  Bell,  4  Camp.  184;  Bes-  of  the  case,  not  foreseen  by  the 
sent  V.  Harris,  63  N.  C.  542;  Marr  principal,  is  justifiable  if  the  agent 
V.  Barrett,  41  Me.  403.  exercises  the  care  and  skill   which 

98  Jackson  V.  Baker,  1  Wash.  C.  j^j^  ^^^^^^  ^^^^^  ^^^^  ^^j^^^  the  in- 

C.   394.     See  Wilkinson  v.  Clay,   6  ^^^^^^^^^^  ^^„^^t  in  substance  to  a 

Taunt.  110;  Brown's  Estate  v.  Stair,  ^^^^^.^^  „f  ^he  act  in  any  other 

25  Colo.  App.  140.  f,         ,,  .,    ,        iu  1     n 

'^'^       ■         ,-,    1    „     .    T,  than  the  prescribed  method.    Green- 

99  Johnson  v.  New  York  Cent.  R.  /  ,,    .,,       ,-.o     ■■? 
Co.,    31    Barb.    196;     Goodrich    v.  ^'^^^  ^-  ^^f^'  ^^  ^"«^  ^63;   For- 
Thompson,   4   Robert.   75;   Hand  v.  "^^^^ler  v.  Bordman,  1  Story  51. 
Baynes,  4  Whart.  204.                                   »  Wilson  v.  Wilson,  26  Pa.  393. 

In  Johnson  v.  New  York  Cent.  E.  «  Rush  v.  Rush,  170  111.  623. 

Co.,  supra,  it  was  considered  that  »  Butts  v.  Phelps,  79  Mo.  302. 
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day,  which  were  perfectly  good  and  were  in  fact  paid  when 
due.  Before  maturity  the  agent  sold  them  for  less  than  their  i' 
face,  without  consulting  with  or  informing  his  principals  or! 
making  any  inquiries  of  parties  with  whom  money  had  heen' 
deposited  for  their  payment.  Upon  being  called  upon  to  ac- 
count he  denied  that  he  had  received  anything  on  the  notes  for 
which  he  was  liable.  It  was  held  that  their  sale  was  a  clear 
violation  of  duty  and  warranted  a  finding  that  it  was  made 
without  authority;  that  the  principals  were  entitled  to  recover 
as  for  money  had  and  received  to  the  full  amount  of  the  notes.* 
An  agent  is  bound  to  exercise  his  powers  or  proceed  in  doing 
the  business  of  his  agency  according  to  usage,  or  in  the  ordinary 
course  of  the  business  he  is  employed  in ;  that  he  will  do  so  is  to 
be  assumed  as  the  tacit  direction'  of  his  principal  from  the 
absence  of  express  directions.  Hence,  in  such  matters  as  are 
regulated  by  usage,  they  are  at  once  his  commission  and  a  chart 
for  his  guidance.'  Thus,  it  was  held  that  an  agent  of  an  ifl.surance 
company,  from  the  nature  of  the  power  to  receive  payment,  hav- 
ing authority  to  receive  payment  of  premiums,  necessarily  had 
power  to  accept  whatever  was  generally  used  for  the  purpose  of 
making  payments  in  the  locality  where  the  debts  were  to  be  col- 
lected. The  actual  currency  of  that  locality  soon  after  the  direc- 
tion to  collect  premiums,  being  supplanted  by  confederate  notes, 
and  thenceforth  these  being  the  financial  means  used-  in  buying 
and  selling  property  and  in  creating  and  discharging  debts,  he 
was  held  authorized  in  his  discretion  to  receive  such  notes ;  hav- 
ing received  them  in  good  faith  the  payments  were  also  valid  as 
between  the  assured  and  the  insurer.®  But  where  debts  in  the 
hands  of  an  agent  are  payable  in  a  particular  currency  he  is 
not  authorized  to  accept  a  different  one,  and  cannot  do  so  except 
at  his  peril.     During  the  years  1861-2  a  party  placed  in  the 

4  Allen   V.    Brown,   51   Barb.    86 ;  6  Robinson  v.  International  L.  Ins. 

Kountz    V.     Gates,     78    Wis.    415 ;  Co.,  52  Barb.  450 ;  'Baird  v.  Hall,  67 

Meade  v.  Brotliers,  28  Wis.  689.  N.  C. '230;  Rodgers  v.  Bass,  46  Tex. 

6  Story  on  Agency,  §  96;  Phillips  505.      See  Turner    v.   Beall,   22  La. 

V.  Moir,  69  111.  155;  13  Petersdorflf's  Ann.  490;  Richardson  v.  Futrell,  42 

Abr.  751,  752,  and  notes;   Frick  T.  Miss.   525;    Bernard   v.   Maury,   20 

Lamed,  50  Kan.  776."  Gratt.  434. 
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hands  of  his  agent  for  collection  a  number  of  notes  and  drafts 
by  their  terms  payable  in  United  States  currency,  with  no  in- 
structions as  to  the  currency  in  which  the  collections  should  be 
made ;  the  agent  was  left  to  exercise  his  discretion  as  to  the  pro- 
cedure to  be  taken  to  enforce  payment ;  he  accepted  confederate 
currency  in  payment  and  surrendered  the  notes  and  drafts;  it 
was  held  that  his  action  was  wrongful  as  to  his  principal,  with- 
out authority,  actual  or  presumptive;  he  was  liable  to  pay  his 
principal  the  full  amount  of  the  notes  and  drafts  in  United 
States  currency,  although  confederate  money  was  at  the  time 
and  place  of  payment  the  only  currency  in  circulation.'  If  a 
factor  be  directed  to  sell  for  gold  he  cannot  discharge  his  lia- 
bility to  his  principal  in  a  depreciated  currency.*  So  a  bank 
which  receives  an  uncertified  check  in  payment  of  a  draft  held 
for  collection  will  be  liable  for  the  amount  of  the  draft,  whether 
the  check  is  paid  or  not,  the  draft  having  been  surrendered;  a 
local  custom  to  receive  such  checks  is  no  defense.®  An  agent 
who  takes  a  different  security  from  that  he  is  authorized  to 
receive  is  liable  for  the  difference  between  the  value  of  that 
accepted  and  that  he  was  directed  to  receive,  with  interest.^"  If 
an  agent  for  the  sale  of  logs  allows  the  purchaser  to  scale  them, 
instead  of  employing  the  ofEcial  scaler  for  that  purpose,  he 
must  respond  for  the  loss  which  results  from  an  incorrect 
measurement.^^  If  he  falsely  represents  that  the  purchase  price 
of  property  bought  for  his  principal  was  more  than  he  paid  for 
it  ^^.  he  is  liable  for  the  difference  between  the  amount  in  fact 
paid  and  the  sum  received  from  his  principal  or,  if  he  has  re- 
ceived compensation  for  making  the  purchase,  the  amount  of 
it.  The  principal  cannot  by  surrendering  the  property  to  the 
agent,  recover  its  value, ^^  nor  can  the  agent  mitigate  his  liability 

TPoindexter  v.  King,  22  La.  Ann.  01  Am.  St.  175;  New  Haven  T.  Co. 

697;  Symington  v.  McLin,  1  Dev.  &  v.  Doherty,  75  Conn.  555,  96  Am.  St 

Bat.  291.  239. 

8  Nunnemaker  v.  Lanier,  48  Barb.  n  Crawford  v.  Cochran,  2  Wash. 
234.     But  see  Jlusseli  v.  Hankey,  6  Terr.  117. 

T.  E.  12.  12  Great  Western  G.  Co.  v.  Cham- 

9  Mangum  V.  Ball,  43  Miss.  288,  5       bers,    155    Cal.    364,   153   CaL   307; 
Am.  Eep.  488.  McMillan  v.  Arthur,  infra. 

W  Lunn  V.  Guthrie,  115  Iowa  501,  13  McMillan  v.  Arthur,  98  N.  Y. 
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by  offsetting  the  expenses  incurred  in  making  the  purchase  for 
his  principal."  By  secretly  buying  property  for  himself  an 
agent  becomes  liable  for  the  loss  sustained  by  his  principal.^' 
An  agent  whose  instructions  are  not  to  deliver  his  principal's 
consent  to  the  assignment  of  a  lease  until  the  assignor  had  paid 
rent  in  arrears  makes  himself  liable  for  such  rent  by  accepting 
the  assignor's  check  therefor,  that  being  dishonored. ^^  An 
agent  who  makes  false  statements  to  his  principal  respecting  the 
value  of  property  for  which  he  trades  is  liable  for  the  damages 
.sustained  and  forfeits  his  right  to  the  commission  paid  him." 
A  false  report  as  to  the  value  of  land  inspected  by  an  agent,  if 
relied  and  acted  upon,  is  cause  for  charging  him  with  the  dif- 
ference between  its  fair  market  value  as  he  represented  it  and 
its  real  value ;  regardless  of  the  nature  of  the  consideration  paid 
for  it  by  the  principal.*'  The  amount  paid  or  lost  because  of 
negligence  in  failing  to  discover  an  incumbrance  upon  property 
may  be  recovered  by  the  purchaser.**  A  false  statement  by  an 
agent  respecting  the  conclusion  of  a  contract  for  his  principal 
gives  the  latter  the  right  to  recover  the  resulting  loss,  but  not 
the  profits  which  might  have  accrued  if  the  statement  was  true. 
The  loss  may  include  expenses  incurred  in  reliance  on  the 
representation,  and  compensation  for  trouble  and  inconven- 
ience.*" The  refusal  of  an  agent  to  act  for  his  principal  in  the 
sale  of  goods  is  cause  for  awarding  damages  against  him  to  the 
extent  of  establishing  another  agency.  The  loss  of  profits 
resulting  is  ordinarily  too  uncertain,  especially  if  the  duration 
of  the  agency  and  other  elements  which  might  enter  into  that 
loss  are  not  specified  in  the  contract.**' 

167;    Roberts   v.   Oates,   146  Mich.  18  Durward  v.  Hubbell,  149  Iowa 

169 ;  Jameson  v.  Kempton,  52  Wash.  722. 

jQg  19  Whiteman  v.  Hawkins,  4  C.  P. 

14  Jameson  v.  Kempton,  swpra.  ^i^-  13;  Harrison  v.  Brega,  20  Up. 

15  Mucke    V.    Solomon,    79    Conn.  Can.  Q.  B.  324. 

■  20  Salvesen  v.  Rederi  Aktielbolaget 

Nordsteierman,    [1905]    App.    Cas. 

16  Rape  T.  Westacott,  [1894]  1  Q.      ^^^ 

B.  272.  aiHetherington     v.      Firth,     210 

IT  Palmer  v.  Piraon,  4  Misc.    (N.      Mass.  8;  Cannon  C.  Co  v.  Taggart, 
y.)    455.  1  Colo.  App.  60. 
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§  775.  Measure  of  liability  for  defaults  in  regard  to  com- 
mercial paper.  The  same  general  rule  as  to  the  measure  of  dam- 
ages which  has  been  stated  **  applies  to  agents  having  in  charge 
for  the  owners  commercial  paper  or  other  securities  for  the  pay- 
ment of  money.  If  through  the  negligence  or  unauthorized  act 
of  the  agent  the  paper  or  security  becomes  worthless  or  its  value 
impaired  the  principal  will  have  a  right  of  action  against  him 
for  damages  equal  to  the  loss.  In  respect  to  checks  and  bills  of 
exchange  diligence  is  required  not  only  to  preserve  the  liability 
of  the  drawer  and  indorsers,  but  to  have  the  advantage  of  such 
diligence  as  will  be  immediately  productive.  If  an  agent  to 
procure  acceptance  of  a  bill,  or  for  collection  of  a  bill,  check,  or 
note,  by  neglect  seasonably  to  present  the  paper  to  the  drawee  or 
maker  discharges  the  other  parties  he  is  liable  for  the  damages 
which  ensue.  Where  the  debt  is  thus  lost  the  delinquent  agent 
will  be  liable  for  the  amount.*'  Where  a  debtor  transferred  a 
note  as  collateral  security  for  the  payment  of  a  sum  of  money 
owing  by  him,  the  amount  of  the  note,  when  paid,  to  be  applied 
toward  the  satisfaction  of  the  creditor's  demand,  and  if  not 
paid  to  be  returned  to  the  debtor,  the  latter  was  entitled  to 
maintain  an  action  in  his  own  name  for  breach  of  duty  against 
a  bank  with  which  the  note  was  left  by  the  creditor  for  coUec- 

e8§  770.  Dee.    59;    Bidwell    v.    Madison,   10 

23  First  Nat.  Bank  v.  Bank,  221  Minn.  13  ;■  Hamilton  v.  Cunningham, 

111.    319;    Lord    v.    Hingham    Nat.  2  Brock.  367;  Bank  v.  Smith,  3  Hill 

Bank,  186  Mass.  161   (failure  to  re-  560;  Dern  v.  Kellogg,  54  Neb.  560; 

turn    note) ;    First    Nat.    Bank    v.  Omaha  Nat.  Bank  v.  Kiper,  60  Neb. 

Fourth  Nat.  Bank,  77  N.  Y.  320,  33  33;  Kelley  v.  Phenix  Nat.  Bank,  17 

Am.  Eep.  618    (see  this  case  as  to  App.  Div.   (N.  Y.)   496;  Merchants' 

the  measure  of  diligence  required).  State  Bank  v.  State  Bank,  94  Wis. 

89  N.  Y.  412;  Chapman  v.  McCrea,  444;  First  Nat.  Bank  v.  First  Nat 

63    Ind.   360;    Bank   v.   Triplett,    1  Bank,  4  Bill.  290;  Second  Nat.  Bank 

Pet.  25,  7  L.  ed.  37;  Tyson  v.  State  v.  Bank,  99  Ark.  386. 
Bank,  6   Blackf.  225,   38   Am.   Dec.  The  courts  usually  allow  interest. 

139;    Allen  ;V.   Suydam,   20   Wend.  In  Missouri,  however,  interest  is  not 

321,  32  Am.  Dec.  555,  17  Wend.  371;  recoverable  in  actions  of  tort  based 

Montgomery  County  Bank  v.  Albany  on   negligence  where   no   pecuniary 

City   Bank,   7   N.   Y.    459;    Smedes  benefit  has  or  could  have  accrued  to 

V.   Bank,   20    Johns.    372;    Bank  v.  the   defendant.      Gray's   Harbor    C. 

Smedes,  3  Cow.  662;  Fabens  v.  Mer-  Co.   v.   Continental  Nat.   Bank,   74 

cantile  Bank,  23  Pick.  330,  34  Am.  Mo.  App.  633,  638. 
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tion,  the  bank  having  neglected  to  give  notice  of  non-payment, 
whereby  the  debt  v^as  lost,  and  he  was  entitled  to  recover  the 
whole  amount  of  the  note  and  interest.^*  The  duty  of  the  bank 
to  exercise  diligence  in  such  a  case  need  not  be  founded  on  any 
express  contract  with  the  person  depositing  the  note  for  col- 
lection ;  it  will  be  implied  from  the  custom  of  banks  in  favor  of 
such  person  as  may  be  beneficially  interested  in  having  the  duty 
performed.** 

The  owner  of  a  bill  has  an  interest  in  having  it  presented 
for  acceptance  without  delay,  although  such  presentment  is 
not  necessarily  in  the  case  of  a  bill  payable'  on  a  day  certain,  to 
enable  him  to  retain  his  claim  against  the  drawer  or  indorser  of 
it ;  and  if  the  agent  who  has  been  intrusted  vsdth  the  bill  for  the 
purpose  of  getting  it  accepted  and  paid,  or  accepted  only,  neg- 
lects to  comply  with  the  direction  of  the  owner  without  unnec- 
essary delay  he  will  be  liable  to  him  for  the  damage  which  he 
sustains  by  such  negligence.*®  Nor  does  it  require  special 
instruction  from  the  principal  to  impose  this  duty.*'  If  pro- 
tested for  non-acceptance  the  holder  is  not  obliged  to  delay 
suit  until  the  maturity  of  the  bill;  he  may  proceed  at  once 
against  the  drawer  or  indorser.**  An  immediate  presentment 
not  only  determines  the  question  whether  the  security  of  the 
drawees,  or  an  acceptance  supra  protest,  is  to  be  added,  but, 
on  protest,  it  leads  directly  to  inquiry  and  explanation,  and 
enables  the  holder  to  take  such  prudential  measures  against  all 
other  parties  as  their  character,  circumstances  or  the  general 
state  of  the  times  may  demand.**    There  may,  therefore,  be  a 

24  McKinster  v.  Bank,  9  Wend.  46,  2'  Allen    v.    Suydam,    Chitty    on 

afSrmed,  11  id.  473.  Bills,  supra. 

SB  Id..    Jagger   v.   National   Ger-  zg^^alker  v.  Bank,  9  N.  Y.  582 

man- Am.  Bank,  53  Minn.  386;  West  „  .,,    ^   ,„, 

V.   St.   Paul  Nat.   Bank,   54  Minn.  Ballmgalls  v.  Gloster,  3  East  481 

466.  Allan    v.    Mawson,    4    Camp.    115 

«6  Allen  V.  Suydam,  20  Wend.  321,  Mason  v.   Franklin,   3  Johns.   202 

32  Am.   Dec.   556,   17   Wend.   371;  Eobinson  v.  Ames,   20   id.   146,   11 

Chit,  on  Bills,  273;  West  ..  St.  Paul  ^^  ^^^  259;  Watson  y.  Loring,  3 
Nat.    Bank,    supra;    Hitchcock    v.  „     .  „  „   tt... 

Bank,  57   App.  Div.    (N.  Y.)    458;  ^^««-   S"'    ^^""^  ^-   ^'^^'   ^   ^^" 

First  .Nat.  Bank  v.  First  Nat.  Bank,  227;  Hitchcock  v.  Bank,  supra. 
4  Dill.  290.  89  Allan  v.  Suydam,  17  Wend.  371. 
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case  where  there  is  not  such  negligence  of  the  agent  as  would 
discharge  a  drawer  or  indorser,  and  yet  be  such  as  would  en- 
title the  principal  to  damages.  These  are  not  necessarily  the 
amount  of  the  bill,  for  the  recovery  will  be  limited  to  compensa- 
tion for  the  actual  injury.  Prima  facie,  if  the  parties  to  the 
bill  are  discharged,  the  debt  is  lost;  it  cannot  be  presumed  to 
exist  in  any  other  available  form,  and  in  that  case  its  amount  is 
the  measure  of  damages.  If  the  fact  is  otherwise,  of  course  it 
may  be  shown.  Where  A.,  being  indebted  to  B.,  sent  him  O.'s 
bill  on  D.  for  the  amount,  and  was  not  a  party  to  it,  and  D., 
having  no  funds  of  C,  refused  acceptance,  of  which  no  notice 
was  given  by  the  negligence  of  B.'s  agent,  in  an  action  by  B. 
against  his  agent  it  was  held  that  inasmuch  as  A.  had  not 
indorsed  the  bill  he  was  not  entitled  to  notice  and  must  still 
remain  liable  to  B.  for  his  debt,  and  that  the  drawer  was  not 
entitled  to  notice  because  he  had  no  funds  in  the  hands  of  the 
drawee;  therefore  B.  was  entitled  to  such  damages  as  he  had 
suifered,  but  was  not  entitled  to  recover  the  whole  amount  of 
the  bill,  but  only  such  damages  as  he  had  sustained  in  conse- 
quence of  having  been  delayed  in  the  pursuit  of  his  remedy 
against  the  drawer.'"  So  if  there  is  negligent  delay  by  an  agent 
in  presenting  a  bill  for  acceptance  and  the  antecedent  parties, 
though  not  thereby  discharged  from  their  legal  liability,  in  the 
meantime  become  insolvent,  the  amount  of  the  bill  is  prima  facie 
the  loss.'*    This  prima  facie  loss,  moreover,  while  no  more  than  a 

30  Van  Wart  v.  Wooley,  3  B.  &  0.  September  2d,  when  he  transmitted 
439.  See  Van  Wart  v.  Smith,  1  it  to  the  cashier  of  a  bank  in  an- 
Wend.  219.  other  state,  where  the  drawee  was 

31  Commercial  Bank  v.  Red  River  doing  business,  and  it  was  received 
Valley  Nat.  Bank,  8  N.  D.  382;  by  such  cashier  on  the  6th  of  Sep- 
Merchants'  State  Bank  v.  State  tember  and  presented  for  acceptance 
Bank,  supra;  Gray's  Harbor  C.  Co.  on  the  following  day.  The  drawees 
V.  Continental  Nat.  Bank,  74  Mo.  said  they  were  not  ready  to  ac- 
App.  633.  cept — that  they  did  not  accept  for 

In  Allen  T.   Suydam,  supra,  the  the    drawer    without    instructions, 

action  was  brought  against  an  agent  and  they  had  none,  but  expected  to 

for  collection  of  a  draft  drawn  July  hear   from   the   drawer  soon.     The 

21,  1833,  payable  sixty  days  after  cashier  called  again  on  the  10th,  and 

date,  received  by  such  agent  August  the   drawees   were   then   instructed 

16th.     The  agent  retained  it  until  not  to  accept,  and  refused;  where- 
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rebuttable  presumption  as  between  the  negligent  agent  and  the 
holder,  takes  on  a  more  conclusive  aspect  if  antecedent  parties  are 


upon  the  draft  was  protested.  On 
the  9th  of  October  the  drawer  died 
insolvent.  When  the  draft  was 
drawn  he  had  funds  in  the  hands  of 
the  drawees,  but  the  amount  was 
not  shown ;  they  testified,  however, 
that  the  lateness  of  the  day  of  pre- 
sentment for  accepance  made  n,o  dif- 
ference in  regard  to  acceptance,  as 
it  was  an  invariable  rule  with  them 
not  to  accept  without  previous  ad- 
vice. It  appeared  that  subsequent 
to  the  16th  of  August  the  drawees 
accepted  other  drafts  to  the  amount 
of  $2,000;  and  it  appeared  also  that 
the  drawer  conducted  business  as  a 
merchant  in  the  city  of  New  York 
down  to  the  time  of  his  death; 
whilst  on  the  other  hand  it  was 
shown  that  on  the  24th  of  July, 
1833,  his  note  to  the  plaintiffs  for 
$606.77  was  protested  at  Concord, 
and  remained  unprovided  for  until 
the  draft  in  question  was  drawn  for 
the  amount.  The  trial  court  charged 
the  jury  in  the  action  for  negligence 
in  not  presenting  the  draft  for  ac- 
ceptance, that  the  jury,  having  no 
other  knowledge  of  the  amount  of 
the  damage  than  from  the  proof  of 
the  amount  of  the  draft,  should  find 
a  verdict  in  favor  of  the  plaintififs 
for  the  amount  of  the  draft  and  in- 
terest. The  delay  of  the  agent  to 
present  for  acceptance  was  negli- 
gence. Cowen,  J.,  said  (17  Wend. 
371)  :  "I  have  examined  Van  Wart 
V.  Wooley  as  reported  in  the  differ-, 
ent  books  referred  to  by  Chitty.  In 
5  Dowl.  &  Kyi.  and  3  Barn.  &  Cress., 
Lord  Tenterden,  C.  J.,  delivers  the 
opinion  of  the  court  that  mere  de- 
lay of  the  agent  to  give  notice  to 
his  principal,  though  the  drawer 
were  not  therefore  discharged,  would 


subject  him  to  damages.  In  Mood 
&,  Malk.  N.  P.  reporters,  the  dam- 
ages were  assessed  before  the  same 
judge  at  one  shilling.  The  small- 
ness  of  the  sum  was  because,  in  the 
meantime,  the  plaintiff  had  recov- 
ered the  full  amount  with  damages 
and  costs,  by  an  action  in  this  state 
against  Irving  &  Co.,  who  trans- 
mitted the  bill  to  England.  Camp- 
bell, for  the  defense,  strenuously 
contended  that  the  mere  delay  of 
the  remedy  against  an  insolvent 
drawer  who  never  had  funds,  and 
that,  too,  where  the  amount  of  the 
whole  bill  had  been  recovered  from 
another,  would  not  maintain  an 
action.  Lord  Tenterden,  however, 
was  clearly  of  a  contrary  opinion. 

"We  may  certainly  assume  upon 
such  authority  that  the  object  of  no- 
tice is  not  confined  to  the  saving  of 
the  ultimate  legal  remedy.  Such  a 
view,  too,  is  justified  by  the  nature 
of  the  business.  And  immediate 
presentment  not  only  determines  the 
question  whether  the  security  of  the 
drawees,  or  an  acceptance  supra 
protest,  is  to  be  added;  but,  on  pro- 
test, it  leads  directly  to  inquiry  and 
explanation,  and  enables  the  holder 
to  take  such  prudential  measures 
against  all  other  parties  as  their 
character,  circumstances,  or  general 
state  of  the  times  may  demand.  In 
the  case  at  bar  there  was  not  only 
a  want  of  funds  in  the  hands  of  the 
drawees,  but  a  positive  fraud  by  the 
drawer,  who  countermanded  the  ac- 
ceptance; neither  of  which  was 
known  to  the  plaintiffs  below,  nor 
could  be,  until  the  demand  made  at 
Concord.  A  demand  before  maturity, 
almost  certainly  leading  to  discov- 
eries  very   important  to  the  prin- 
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concerned.    It  follows,  therefore,  that  where  the  negligent  fail- 
ure of  the  agent  to  present  for  acceptance,  even  to  a  known  bank- 


cipal,  is  not  so  unusual  as  to  leave 
agents  in  ignorance  that  an  accept- 
ance should  be  sought  for  through 
the  earliest  practicable  means  of 
communication.  A  knowledge  of  the 
truth,  a  few  days  or  even  a  few 
hours  earlier  or  later,  is  many  times 
decisive.  On  the  whole,  we  think 
the  court  below  were  right  in  hold- 
ing, as  a  matter  of  law,  that  the 
delay  of  the  defendants  was  imrea- 
sonable,  and  that  they  were  there- 
fore liable  in  this  action." 

The  court  of  errors  reversed  the 
judgment  below  on  the  question  of 
damages.  At  the  maturity  of  the 
bill  the  drawer  was  insolvent,  but 
he  had  continued  to  do  business  as 
a  merchant.  There  was  no  actual 
proof  that  had  the  bill  been  pre- 
sented without  delay,  after  the  de- 
fendant received  it  and  notice  of 
non-acceptance  given,  payment  could 
have  been  obtained,  and  the  ques- 
tion was  not  submitted  to  the  jury; 
the  liability  of  the  defendant  for  the 
amount  of  the  bill  was  decided  as  a 
matter  of  law.  The  negligence  com- 
plained of,  though  it  did  not  dis- 
charge the  drawer,  prevented  any 
attempt  to  obtain  payment  or  se- 
curity; prevented  the  very  endeavor 
that  diligence  in  presentment  of 
such  paper  is  intended  to  afford  op- 
portunity for.  Should  it  not  de- 
volve on  the  party  whose  negligence 
is  the  obstacle  to  exertion  in  the 
direction  of  obtaining  payment  to 
show  that  it  would  have  been  unsuc- 
cessful? Senator  Verplanck,  in  his 
dissenting  opinion  (20  Wend.  334), 
said:  "I  can,  therefore,  find  no 
sounder  rule  of  damages,  nor  one 
better  for  protecting  and  reconciling 
all  these  claims  of  policy  and  jus- 


tice, than  that  pointed  out  by  the 
decisions  in  a  large  class  of  cases 
of  agency,  and  by  the  analogy  of  the 
measure  of  damages  in  trover.  In 
those  cases  the  presumption  is,  in 
the  first  instance,  to  the  full  nomi- 
nal amount  of  the  loss,  as  it  appears 
on  the  face  of  the  transaction 
against  the  agent  wanting  in  dili- 
gence, or  the  party  guilty  of  the 
tortious  conversion.  Thus,  where  an 
agent  or  factor  neglects  to  insure 
for  his  principal,  according  to  order, 
he  is  held  responsible  for  the  de- 
fault, prima  facie,  to  the  total 
amount  which  he  ought  to  have  cov- 
ered by  insurance.  But  at  the  same 
time  he  is  allowed  to  put  himself 
in  the  place  of  the  underwriter  and 
to  prove  fraud,  deviation,  or  any 
other  defense  which  woUld  have  been 
good,  had  the  insurance  been  made, 
or  which  would  go  to  show  that 
nothing  at  all,  or  how  much,  was 
actually  lost  by  the  neglect.  De- 
lany  v.  Stoddart,  1  T.  E.  22;  Wal- 
lace V.  Tellfair,  2  T.  E.  188;  Web- 
ster V.  De  Tastett,  7  T.  E.  157.  In 
the  courts  of  this  state,  Eundle  v. 
Moore,  3  Johns.  Cas.  36;  and  in  the 
courts  of  the  United  States,  Morris 
V.  Summerl,  2  Wash.  C.  C.  203.  See, 
also,  1  Phil,  on  Ins.  521.  So,  too, 
in  actions  against  sheriffs,  where 
those  ofBcial  public  agents  become 
chargeable  with  the  debt  of  another, 
by  their  own  negligence  or  miscon- 
duct. When  the  default  is  estab- 
lished the  amount  due  the  plaintiff 
in  the  original  suit  is  the  prima 
facie  evidence  of  the  measure  of 
damages.  This  presumption  may  be 
controlled  or  rebutted,  and  the  sher- 
iff may  give  in  evidence  any  fact 
showing  either  that  the  party  has 
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rupt,  has  stayed  tlie  hand  of  one  responsible  to  the, holder,  the 
law  presumes  damage  from  the  failure  to  present.     It  is,  however, 


not  been  actually  injured,  or  to  how 
much  less  amount.  He  may  show, 
for  instance,  the  insolvency  of  the 
original  debtor.  But  the  burden  of 
proof  is  upon  him;  if  he  leaves  the 
presimiption  uncontradicted,  that 
establishes  the  measure  of  damages. 
This  has  been  frequently  ruled  at 
our  circuits,  nor  can  I  find  that  it 
has  ever  been  questioned  in  our 
supreme  court,  and  is  substantially 
recognized  in  Potter  v.  Lansing,  1 
Johns.  215,  3  Am.  Dec.  310;  Russell 
v.  Turner,  7  Johns.  189,  5  Am.  Dec. 
254.  The  Massachusetts  decisions 
are  particularly  full  on  this  point. 
See  10  Mass.  470;  11  id.  89;  id. 
183;  13  id.  187.  Similar  decisions 
may  be  found  in  the  reports  of  other 
states.  So  again  in  trover.  In 
Ingalls  V.  Lord,  1  Conn.  240,  in 
trover  for  a  note,  it  was  held  that 
the  prima  facie  measure  of  damages 
was  the  face  of  the  note;  but  that 
evidence  might  he  given  to  reduce 
the  amount  by  proving  payment  in 
part,  or  the  insolvency  of  the  maker, 
or  any  other  fact  invalidating  the 
note  or  lessening  its  value.  It  is 
true  that  Lord  Tenterden,  in  Van 
Wart  V.  Woolley,  *  *  *  held  that 
damages  must  be  shown,  and  that 
the  face  of  the  bill  is  not  the  con- 
clusive measure;  but  this,  I  think, 
is  not  in  contradiction  to  the  view 
that  I  have  taken.  I  therefore  take 
the  cases  before  mentioned  to  point 
out  the  sound  doctrine  here.  The 
face  of  the  bill  is  the  prima  facie 
measure  of  damages.  These  may  be 
reduced  by  any  positive  evidence 
proving  the  real  damage  to  be  less; 
but  the  burden  of  that  proof  must 
be  upon  that  negligent  agent,  and 
not  on  the  party  who  suffers  by  his 


negligence.  Circumstances  like  those 
of  the  present  case  may  often  render 
it  difBcult  or  impossible  for  either 
party  to  prove  or  even  to  form  a 
probable  estimate  of  the  precise 
damages  Incurred  by  the  agent's 
neglect.  In  such  cases  is  it  not  just 
that  those  chances  of  loss  which 
must  fall  upon  one  or  the  other 
should  be  thrown  upon  the  party  in 
default  and  not  upon  the  innocent 
sufferer?  It  was  then  for  the  de- 
fendants here  to  show  that  "the  debt 
would  not  have  been  paid  had  due 
diligence  been  used,  or  that  there 
were  any  other  circumstances  to 
diminish  the  actual  damages  below 
the  nominal  amount." 

In  the  majority  opinion  by  the 
chancellor  it  was  said:  "In  relation 
to  the  amount  of  damages,  *  *  »  I 
think  the  charge  of  the  judge  who 
tried  the  cause  was  clearly  wrong, 
and  that  it  has  unquestionably  pro- 
duced great  injustice  in  this  case. 
*  *  *  The  relation  between  the 
drawer  and  indorser  of  the  bill  and 
the  person  to  whom  it  is  transferred 
for  the  mere  purpose  of  negotiation 
or  collection  is  not  the  relation  of 
indorser  and  indorsee,  so  as  to  throw 
the  loss  of  the  whole  amount  of  the 
bill  upon  the  latter  if  he  neglects  to 
present  the  same  for  acceptance  and 
payment  in  time,  or  to  give  notice 
of  its  dishonor  to  the  indorser,  as 
required  by  law.  Nor  will  the  pay- 
ment of  damages  by  the  agent  have 
the  effect  to  subrogate  him  to  all 
the  rights  and  remedies  of  the  per- 
son from  whom  he  received  the  bill, 
as  against  other  parties  who  may  be 
liable  for  the  payment  thereof;  but 
it  is  a  mere  contract  of  agency 
which  leaves  the  indorser  to  all  his 
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in  all  cases  held  to  he  competent  for  the  defendant  to  mitigate  the 
damages  by  showing  either  the  insolvency  of  the  maker  or  in- 


rights  and  remedies  for  the  recovery 
of  his  debt  as  against  other  parties, 
and  only  renders  the  indorser  liable 
as  agent  for  the  actual  or  probable 
damages  which  his  principal  has 
sustained  in  consequence  of  the  neg- 
ligence of  such  agent.  This  principle 
was  distinctly  recognized  by  the 
court  of  king's  bench  in  England,  in 
the  case  of  Van  Wart  v.  WooUey,  5 
Dowl.  &  Ryl.  374,  where  the  plain- 
tiff had  not  lost  his  remedy  against 
the  drawers  of  the  bill,  or  the  per- 
son from  whom  he  received  it,  by 
reason  of  the  neglect  of  the  agents 
to  present  it  for  acceptance  in  due 
time;  the  drawers  of  the  bill  in  that 
case  having  drawn  without  author- 
ity when  they  had  no  funds  in  the 
hands  of  the  drawees,  and  Irving  & 
Co.,  who  sent  the  bill  to  the  plain- 
tiffs in  payment,  not  standing  in  the 
situation  of  indorsers  of  the  bill,  as 
their  names  did  not  appear  upon  it. 
In  that  case,  however,  if  there  had 
been  any  evidence  to  warrant  the 
belief  that  the  bill  would  have  been 
accepted  if  an  immediate  acceptance 
or  rejection  of  the  bill  by  the 
drawees  had  been  insisted  on,  ac- 
cording to  the  decision  in  the  case 
of  the  Bank  of  Scotland  v.  Hamil- 
ton (Glen  on  Bills,  109)  ;  the  loss 
which  had  arisen  from  the  neglect  of 
the  defendant  in  not  pressing  for  an 
acceptance,  or  in  not  giving  due  no- 
tice of  the  dishonor  of  the  bill 
immediately,  if  it  could  then  prob- 
ably have  been  collected  from  the 
drawees,  should  have  fallen  upon 
Woolley  &  Co.  instead  of  Irving  & 
Co.,  who  had  remitted  the  same  to 
Van  Wart;  and  the  plaintiff  would 
then  have  been  permitted  to  re- 
cover  whatever   damages   had   been 


sustained  by  such  negligence  for  the 
benefit  of  Irving  &  Co.  In  that  re- 
spect Irving  &  Co.  stood  in  the  same 
relative  situation  to  Van  Wart  as 
Dunlop  did  to  the  Bank  of  Scotland 
in  the  case  before  referred  to,  and 
Woolley  &  Co.  occupied  the  situa- 
tion of  Hamilton  &  Co.,  who  were 
held  liable  in  that  case  in  exonera- 
tion of  Dunlop's  liability.  The  only 
difference  in  principle  which  I  can 
see  between  the  two  cases  is  that  in 
the  Scotch  case  it  was  evident  that 
the  bill  would  probably  have  been 
accepted  and  saved  if  it  had  been 
presented  for  acceptance  on  Satur- 
day, when  it  was  received  in  Glas- 
gow, instead  of  being  kept  back  un- 
til Tuesday  evening,  when  the  news 
of  the  drawer's  failure  had  reached 
that  place;  and,  therefore,  to  exon- 
erate Dunlop,  who  remitted  the  bill, 
the  agents  in  Glasgow  were  very 
properly  discharged  with  the  amount 
of  the  bill,  the  whole  of  which  had 
been  lost  through  their  negligence, 
except  the  small  amount  of  dividend 
which  the  bank  would  be  entitled  to 
out  of  the  drawer's  estate  under  the 
commission  of  bankruptcy  against 
him;  whereas,  in  the  case  of  Van 
Wart  V.  Woolley,  there  was  no  rea- 
son to  believe  that  the  bill  would 
have  been  accepted  if  the  agent  had 
insisted  upon  an  answer  immediate 
ly,  and  there  was  as  little  probabil- 
ity that  anything  would  have  been 
obtained  from  the  drawers  if  Van 
Wart  or  Irving  &  Co.  had  received 
notice  of  the  dishonor  of  the  bill 
immediately  after  it  was  received 
by  the  agents  in  London.  In  the 
latter  case,  therefore,  the  damage 
which  either  Van  Wart  or  those  who 
had  transmitted  him  the  bill  in  pay- 


293G 


SUTHEELAND    ON    DAMAGES. 


[§  m 


dorser  or  that  the  paper  was  partially  or  wholly  secured,  or  any 
other  fact  that  will  lessen  the  actual  loss  to  the  plaintiff;  the 


ment  had  sustained  was  merely 
nominal.  Besides,  the  supreme  court 
of  this  state  having  decided  that 
neither  the  drawer  nor  Irving  &  Co. 
were  discharged  from  their  liability 
to  the  plaintiff  by  this  neglect  of 
his  agent,  neither  of  them,  in  fact, 
having  been  injured  by  such  neglect, 
the  plaintiff,  upon  the  second  trial, 
was,  of  course,  only  held  to  be  en- 
titled to  such  damages  as  he  had 
sustained,  and  which  were  nominal 
only.  If  the  rule  laid  down  by  the 
judge  who  tried  the  present  case 
was  correct,  that  the  principal  was 
entitled  to  recover  the  whole  amount 
of  the  bill  and  interest,  because 
there  was  no  other  evidence  to  en- 
able the  jury  to  discover  what  the 
damage  was,  then  the  plaintiff  in 
the  case  of  Van  Wart  v.  Woolley 
should  have  been  permitted  to  retain 
his  verdict  upon  the  first  trial,  as  it 
did  not  then  appear  whether  he 
could  actually  succeed  in  collectiUg 
the  money  either  from  the  drawers 
of  the  bill  or  from  Irving  &  Co.; 
neither  did  it  then  appear  whether, 
by  the  laws  of  this  state,  where  they 
resided,  they  were  not  actually  dis- 
charged from  liability,  so  that  no 
judgment  could  be  recovered  against 
them  in  consequence  of  the  negli- 
gence of  the  agent. 

"The  granting  of  the  new  trial  in 
that  case,  therefore,  proceeded  upon 
the  principle  that  the  agent  was  not- 
liable  for  the  whole  amount  of  the 
bill,  unless  damages  to  that  extent 
had  been  sustained  by  his  neglect; 
and  that  to  recover  damages  to  that 
extent  it  was  incumbent  on  the 
party  claiming  to  give  sufficient  evi- 
dence to  satisfy  the  court  and  jury 
that  it  was  at  least  probable  that 


he  had  sustained  damages  to  that 
amount.  Neither  the  Scotch  nor  the 
English  case,  therefore,  is  an  au- 
thority to  sustain  the  charge  of  the 
judge  in  relation  to  the  amount  of 
damages  in  the  present  case;  on  the 
contrary,  the  case  of  Van  Wart  v. 
Woolley  is  a  direct  authority  to 
show  that  the  agent  ought  not  to  be 
charged  with  the  whole  amount  of 
tke  bill,  unless  there  is  sufficient 
evidence  to  render  it  at  least  prob- 
able that  the  whole  amoimt  of  the 
debt  would  have  been  saved  if  the 
agent  had  discharged  the  duty  which 
his  situation  imposed  upon  him. 
Where  there  is  a  reasonable  prob- 
ability that  the  bill  would  have 
been  accepted  and  paid  if  the  agent 
had  done  his  duty ;  or  where  by  the 
negligence  of  the  agent  the  liability 
of  a  drawer  or  indoser  who  was  ap- 
parently able  to  pay  the  bill  has 
been  discharged,  so  that  the  owner 
of  the  bill  cannot  legally  recover 
against  such  drawer  or  indorser,  I 
admit  the  agent  by  whose  negligence 
the  loss  has  occurred  is  prima  facie 
liable  for  the  whole  amount  thereof 
with  interest  as  damages,  unless  he 
is  able  to  satisfy  the  court  and  jury 
that  the  whole  amount  of  the  bill 
has  not  been  actually  lost  to  the 
owner  in  consequence  of  such  negli- 


gence. 


»    *    * 


Under   the   circum- 


stances of  this  case,  therefore,  I 
think  the  jury  should  have  been  in- 
structed that,  upon  the  evidence,  the 
plaintiffs  were  only  entitled  to  nomi- 
nal damages ;  or  at  least  they  should 
have  been  told  to  find  only  such 
damages  as  they  should,  from  the 
evidence,  believe  it  probable  the 
plaintiff  might  have  sustained  by 
the  delay  in  presenting  the  draft  for 
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real  loss  occasioned  by  tlie  improper  conduct  of  the  defendant 
being  the  fact  for  the  jury  to  arrive  at  in  measuring  the  plain- 


acceptance  immediately;  for  I  do 
not  see  how  it  is  possible  for  any 
one  to  believe,  or  even  to  suppose  it 
probable  from  this  evidence,  that  the 
whole  amount  of  this  draft  was  in 
fact  lost  to  the  plaintiff  below  by  the 
delay  of  the  Aliens  in  presenting  it 
to  the  drawees,  and  giving  notice  of 
the  dishonor  thereof  immediately  to 
the  drawer,  who  never  intended  that 
it  should  be  accepted  and  paid." 

It  is  manifest  that  "Van  Wart  v. 
Woolley  was  correctly  decided;  for 
Irving  &  Co.  were  properly  assumed 
to  be  still  liable  for  the  debt  which 
the  bill  was  remitted  to  pay;  and 
there  was  no  evidence  to  rebut  the 
presumption  of  their  ability  to  dis- 
charge that  debt.  Hence  the  delay 
of  measures  against  the  drawer  in 
consequence  of  the  agent's  negli- 
gence did  not  endanger  its  ultimate 
collection.  The  exemption  of  Van 
Wart  from  loss  did  not  depend  on 
the  acceptance  of  the  bill,  nor  on 
his.  recourse  to  the  drawer.  Allen  v. 
Suydam  presents  no  such  features; 
the  holder's  only  dependence  in  that 
case  for  payment  was  immediate  re- 
course to  the  drawer.  It  is  there- 
fore not  a  parallel  case.  If  he  had 
received  the  timely  notice  he  was 
entitled  to  from  the  agents,  there 
was  a  reasonable  probability  that  he 
could  have  obtained  payment  or 
security  from  the  drawer.  As  the 
agents'  negligence  precluded  any  ef- 
fort of  this  kind  at  a  time  that  was 
vitally  important  for  that  purpose, 
were  they  entitled  to  have  their 
wrong  qualified  by  what  is  equiv- 
alent to  a  presumption  that  had  the 
agents'  duty  been  performed,  the 
same  loss  would  have  been  sus- 
tained? As  between  the  holder  of 
Suth.  Dam.  Vol.  III.— 31. 


commercial  paper  and  antecedent 
parties,  the  law  presumes  damage 
from  the  omission  to  present  for 
payment.  Heylyn  v.  Adamson,  2 
Burr.  669;  Cowley  v.  Dunlop,  7  T. 
R.  581.  This  is  so  though  the  party 
to  whom  such  presentment  must  be 
made  is  bankrupt  or  insolvent.  Eus- 
sel  V.  Langstaffe,  2  Doug.  515;  War- 
rington v.  Furbor,  8  East  245 
Nicholson  v.  Gouthit,  2  H.  Bl.  609 
Easdaile  v.  Sowerby,  11  East  114 
Bowes  V.  Howe,  5  Taunt.  30;  Ex 
parte  Bignold,  1  Deac.  712;  Holland 
V.  Turner,  10  Conn.  308;  Jackson  v. 
Richards,  2  Cai.  343;  Crossen  v. 
Hutchinson,  9  Mass.  205,  6  Am.  Dec. 
55;  Garland  v.  Salem  Bank,  9  Mass. 
408,  6  Am.  Dec.  86;  Sandford  v. 
Dillaway,  10  Mass.  52,  6  Am.  Dec. 
99;  Earnum  v.  Foule,  12  Mass.  89, 
7  Am.  Dec.  35;  Groton  v.  Dallheim, 
6  Me.  476;  Shaw  v.  Reed,  12  Pick. 
132;  Greely  v.  Hunt,  21  Me.  455; 
Hunt  V.  Wadleigh,  26  Me.  271,  45 
Am.  Dec.  108.  Between  such  par- 
ties it  is  a  conclusive  presumption, 
to  the  extent  of  the  face  of  the 
paper,  and  discharges  from  liability 
to  pay  it;  between  the  agent  and 
the  holder,  whenever  the  former  is 
guilty  of  actionable  negligence  in  re- 
spect to  the  same  acts,  it  would 
seem  just  that  there  should  be  a 
rebuttable  presumption  of  a  like 
amount  of  injury.  See  Murray  v. 
Judah,  6  Cow.  484;  Syracuse,  etc. 
R.  Co.  v.  Collins,  3  Lans.  29;  Brad- 
ford V.  Fox,  38  N.  Y.  289;  Hoard 
V.  Garner,  3  Sandf.  179;  Ingalls  v. 
Lord;  1  Cow.  240;  Caffrey  v.  Darby, 
6  Ves.  496;  Davis  v.  Garrett,  6  Bing. 
716;  Beardslee  v.  Piichardson,  11 
Wend.  25,  25  Am.  Dec.  596:  Brown 
V.  Arrott,  6  W.  &  S.  402;  Beckman 
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tiff's  damages.'^  The  same  rule  applies  in  an  action  for  failure 
to  sue  upon  an  account;  the  plaintiff  must  show,  in  order  to 
recover  more  than  a  nominal  sum,  to  what  extent  it  was  coUect- 
ible.'*  The  value  of  the  property  lost,  less  the  freight  charges 
thereon,  is  the  extent  of  the  liability  of  a  banls  which  received 
from  the  consignor  of  it  a  draft  on  the  consignee  for  the  price 
and  delivered  the  bill  of  lading  to  the  latter  in  exchange  for  a 
non-collectible  draft  drawn  by  him.'* 

-For  negligence  in  not  protesting  a  note  the  damages  are  the 
difference  between  the  amount  realized  by  the  foreclosure  sale 
under  the  mortgage  securing  the  note — that  is,  the  amount  for 


V.  Shouse,  5  Rawle  189,  28  Am.  Dec. 
053. 

In  an  action  for  the  price  of  goods 
it  appeared  that  the  same  were  sold 
at  York  on  Saturday,  the  10th  of 
December,  1825,  and  on  the  same 
day  at  3  P.  M.  the  vendee  delivered 
to  the  vendor,  as  and  for  a  payment 
of  the  price,  certain  promissory 
notes  of  the  bank  of  D.  &  Co.,  at 
Huddersfieldi  payable  on  demand  to 
bearer.  D.  &  Co.  stopped  payment 
on  the  same  day  at  11  A.  M.,  and 
never  afterwards  resumed;  but 
neither  of  the  parties  knew  of  the 
stoppage  or  of  the  insolvency  of  D. 
&  Co.  The  vendor  never  circulated 
the  notes,  or  presented  them  to  the 
bankers  for  payment.  But  on  Sat- 
urday, the  17th,  he  required  the 
vendee  to  take  back  the  notes,  and 
to  pay  him  the  amount,  which  the 
latter  refused.  Held,  under  these 
circumstances,  that  the  vendor  of 
the  goods  was  guilty  of  laches,  and 
Iiad  thereby  made  the  notes  his  own, 
and  consequently  that  they  operated 
as  a  satisfaction  of  the  debt.  Cam- 
idge  V.  Allenby,  6  B.  &  C.  373.  In 
this  case  Bayley,  J.,  said :  "The  neg- 
lect *  *  *  on  the  part  of  the  plain- 
tiff to  give  to  the  defendant  notice 
of   the    insolvency    of   the    bankers 


may  have  been  prejudicial  to  the 
defendant.  The  law  requires  that 
the  party  on  whom  the  loss  is  to  be 
thrown  should  have  notice  of  non- 
payment in  order  to  enable  him  to 
exercise  his  judgment  whether  he 
will  take  legal  measures  against 
other  parties  to  the  bill  or  note. 
Now  here,  if  the  notes  had  been  re- 
turned on  the  Tuesday  to  the  de- 
fendant he  might  have  taken  steps 
against  the  bankers,  and  he  had  a 
right  to  exercise  his  judgment 
whether  he  would  do  so  or  not,  al- 
though they  had  stopped;  or  he 
might  have  a  remedy  aigainst  the 
person  who  paid  him  the  notes." 

82  Becker  v.  First  Nat.  Bank,  15 
N.  D.  279;  Second  Nat.  Bank  v. 
Bank,  99  Ark.  386;  Borup  v.  Nin- 
inger,  5  Minn.  523 ;  First  Nat.  Bank 
V.  Fourth  Nat.  Bank,  77  N.  Y.  320, 
33  Am.  Eep.  618;  1  Dan.  Neg.  lust., 
§  329;  West  V.  St.  Paul  Nat.  Bank, 
54  Minn.  466 ;  Jefferson  County  Sav.  • 
Bank  v.  Hendricks,  147  Ala.  670, 
1  L.R.A.(N.S.)  246;  Hendricks  v. 
Jefferson  County  Sav.  Bank,  153 
Ala.  636,  14  L.R.A.(N.S.)   686. 

S3  Collier  v.  Pulliam,  13  Lea  114. 

84  Peoples  Nat.  Bank  v.  Brogden, 
98  Tex.  360. 
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which  the  plaintiff  bid  off  the  property,  less  the  proper  ex- 
penses to  be  deducted  therefrom — and  the  amount  of  the  note ; 
the  fact  that  the  land  may  have  been  worth  more  than  the  plain- 
tiff bid  for  it  is  not  material  to  the  defendant's  liability.^*  The 
solvency  of  the  maker  of  an  indorsed  note  is  a  material  question 
in  an  action  against  a  collecting  agent  for  negligence  in  not  pro- 
testing it  for  non-payment.  While  a  general  condition  of  insol- 
vency is  not  inconsistent  with  the  ability  of  the  debtor  to  pay 
a  particular  debt,  or  on  the  part  of  the  creditor  to  enforce  pay- 
ment, it  is  prima  facie  evidence  on  the  last  proposition ;  and  the 
mere  possibility  that  the  creditor  could  have  enforced  collection 
of  the  note  from  the  maker  does  not  forbid  a  recovery  for  neg- 
ligence in  allowing  the  indorser,  admitted  to  have  been  solvent, 
to  become  discharged.'®  The  evidence  of  damages  resulting 
from  negligence  in  presenting  a  draft  for  collection  need  not 
show  with  certainty  that  if  due  care  had  been  observed  the  col- 
lection could  have  been  made.  It  is  sufficient  to  show  a  reason- 
able probability  that  such  would  have  been  the  result.*'' 

§  776.  Same  subject.  It  is  not  only  the  duty  of  an  agent  em- 
ployed to  procure  acceptance  to  apply  promptly  for  it  and  to 
give  his  principal  notice  of  refusal,  but  also  to  obtain  an  ab- 
solute and  valid  acceptance  or  to  treat  the  bill  as  dishonored. 
If  he  takes  an  acceptance  which  does  not  bind  the  drawee,  re- 
poses upon  it  and  gives  no  notice  that  acceptance  has  been 
refused  he  will  be  held  to  the  same  responsibility  as  though  he 
had  presented  the  bill  for  acceptance  and  on  refusal  had  not 
given  notice.*'  If  a  bill  is  duly  accepted  when  presented  the 
duties  of  an  agent  for  its  collection  are  similar  to  those  of  an 
agent  for  the  collection  of  a  note.  The  holder  in  either  case  is 
entitled  to  have  the  paper  presented  at  maturity  to  the  party 
primarily  liable  for  payment  and  to  prompt  notice  of  non-pay- 

86  West  V.  St.   Paul  Nat.   Bajik,      Eiver  Valley  Nat.   Bank,   8   N.   D. 


supra. 


382. 


36  West  V.  St.  Paul  Nat.  Bank,  54  38  Walker  v.  Bank,  9  N.  Y.  582 ; 

Minn.  466.  Kirkeys  v.  Crandall,  90  Tenn.  532. 

87Dern  v.  Kellogg,  54  Neb.  560;  See  Wingate  v.  Mechanics'  Bank,  10 

Omaha  Nat.  Bank  v.  Kiper,  60  Neb.  Pa.    104;     McKinster    v.    Bank,    9 

33.     See  Commercial  Bank  v.  Eed  Wend.  46. 
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ment  to  enable  him  to  take  immediate  measures  ggainst  that 
party  on  his  own  judgment  of  the  exigencies,  and  to  notify  the 
indorsers  and  drawer  to  preserve  his  right  of  recourse  to  them. 
Of  course,  where  such  presentment  is  not  made  for  any  of  the 
reasons  which  in  law  constitute  an  excuse  for  non-presentment 
the  agent  is  not  liable  for  neglect.  But  in  such  cases  only  is 
non-presentment  excused;  he  is  bound  to  the  same  diligence  in 
notifying  the  principal  of  the  facts  to  enable  him  to  protect  his 
rights  as  in  other  cases  of  dishonor. 

The  duties  of  a  bank  or  other  collecting  agent  receiving  a 
check  for  collection  are  more  exigent  and  complicated  than  in 
respect  to  other  negotiable  paper;  and  for  negligence  the  same 
rule  of  damages  applies, — that  of  making  good  any  loss  that 
ensues  to  the  principal  in  respect  to  moneys  for  which  the  check 
is  drawn.  A  check  is  for  money  presently,  and  to  obtain  it  at 
once  is  the  obvious  right  of  the  holder  and  the  clear  intention 
of  the  drawer  if  it  is  made  in  good  faith.  This,  as  the  primary 
purpose,  can  only  be  adequately  subserved  by  diligence  stimu- 
lated by  this  view;  and  it  will  sometimes  exceed  that  required 
for  the  preservation  of  the  liability  of  the  drawer  and  in- 
dorsers.** The  duty  of  a  collecting  agent  devolves  on  a  party 
who  receives,  as  collateral  security  for  a  debt,  commercial  paper 
or  any  securities  for  the  payment  of  money  from  his  debtor ;  he 
makes  the  paper  his  own  or  subjects  himself  to  equivalent  dam- 
ages by  any  act  or  negligence  which  deprives  the  debtor  thereof 
or  involves  a  loss  of  the  moneys  represented  by  such  collaterals.*" 
In  Koberts  v.  Thompson  *^  Scott,  J.,  said :  "The  general  rule  is 
that  where  a  party  receives  a  note  as  collateral  security  for  an 
existing  debt,  without  any  special  agreement,  the  party  receiv- 
ing such  note  must  use  ordinary  care  and  diligence  in  collecting 
it ;  and  if  any  loss  should  happen  to  the  other  party  by  reason  of 

39  Morse  on  Banks,  etc.   (4th  ed.),  39   Barb.   203,   16   Abb.   Pr.   51,   38 

§  237.  N.  Y.  289;  Heartt  v.  Rhodes,  66  III. 

MPbcenix   Ins.    Co.   v.   Allen,    11  351.  gt^ry  on  Prom.  Notes,  §  498; 

Mich.  501;   Little  v.  Phoenix  Bank,  p^j^^^  ^    Holland,   51  N.  Y.  416; 


2  Hill  425,  7  Hill  359;  Dayton  v. 
Trull,  23  Wend.  345;  Copper  v. 
Powell,  Anthon  49;  Jennisonv.  Par-       S.  Bank,  35  Okla.  434.    See  §  79. 


St.  Louis  C.  &  Mfg.  Co.  v.  Lookeba 
S.  Bank,  35  Okla. 
ker,  7  Mioh.  355;  Bradford  v.  Fox,  4114  Ohio  St.  1. 
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a  want  of  such  care  and  diligence  tlie  law  will  compel  him  to 
make  good  the  loss.  Such  cases  are  not  governed  by  the  strict 
rules  of  commercial  law  applicable  to  commercial  paper,  but 
fall  under  the  general  law  of  agency,  which  must  determine  the 
rights  and  liabilities  of  the  parties."  It  was  held  that  where  a 
debtor  assigned  to  his  creditor  as  collateral  security  a  negotiable 
note  of  a  third  person  before  maturity,  and  by  the  terms  of  the 
assignment  waived  demand  and  notice  of  non-payment,  such 
creditor,  acting  in  good  faith,  is  not  bound  to  demand  or  insist 
upon  payment  of  the  security  before  its  maturity  though  he  may 
know  at  the  time  that  payment  would  be  made  if  insisted  upon. 
Where  the  defendant  covenanted  to  take  proper  means  to 
collect  the  amount  secured  by  a  mortgage  of  real  estate  and 
was  guilty  of  negligent  delay,  and  still  retained  the  security, 
Sandford,  J.,  said,  in  answer  to  the  position  that  the  mortgage 
was  either  good  or  bad,  if  bad  he  could  collect  nothing,  and  if 
good  the  plaintiff  had  lost  nothing:  "This  we  think  is  not 
sound.  The  mortgage,  however  good  it  may  be,  avails  the  plain- 
tiff nothing  so  long  as  the  defendant  retains  and  neglects  to 
collect  it.  He  sustained  his  damage,  if  it  were  good,  two  or 
three  years  since,  when  he  was  entitled  to  receive  his  share  of 
the  security  and  received  nothing.  His  injury  is  the  same  as 
if  he  held  the  defendant's  note,  payable  at  that  time,  and  it  had 
remained  unpaid.  As  to  the  amount,  the  amount  of  the  bond 
and  mortgage  is  its  presumptive  value.  It  belongs  to  the  de- 
fendant to  prove  it  to  be  a  doubtful  or  worthless  security."  ** 
Where  a  bank  lost  transfers  of  land  certificates  sent  to  it  for 
collection  by  one  who  held  them  as  collateral  the  damages  were 
measurable  by  their  value  as  security,  not  exceeding  the  amount 
of  the  debt  secured,  if  the  certificates  could  not  be  replaced ;  if 
they,  could  be  replaced  the  expense  of  replacing  them,  not 
exceeding  their  value  as  a  security,  was  the  measure  of  the 
damages.  Such  expenses  consisted  of  legal  advice,  investiga- 
tion of  the  records  of  a  land  ofiice,  a  trip  to  a  distant  city  to 
obtain  a  portion  of  the  transfers  from  the  only  person  able  to 
give  them,  and  the  costs,  expenses  and  attorneys'  fees  paid  in 

42  Hoard  v.  Garner,  3  Sandf .  179 ;      Grant  v.  Ludlow,  8  Ohio  St.  1. 
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conducting  litigation  to  establish  the  other  portion  of  the 
transfers.  These  results  accomplished,  the  plaintiff  was  placed 
as  nearly  in  the  position  it  had  occupied  before  the  loss  of  the 
certificates  as  it  was  practicable  for  it  to  be.  It  could  not  there- 
after hold  the  defendant  for  the  expense  incurred  in  foreclosing 
a  mortgage  on  a  part  of  the  land  covered  by  the  lost  certificates. 
This  was  clearly  not  a  proper  element  of  the  plaintiif's  dam- 
ages necessarily  incurred  by  reason  of  the  loss  of  the  certificates, 
notwithstanding  that  other  persons  had  asserted  claims  against 
the  land  foreclosed.** 

Where  a  debt  was  lost  by  the  negligence  of  the  attorney, 
through  the  insolvency  of  the  debtor,  in  an  action  for  the  neg- 
ligence the  court  loosely  told  the  jury  they  might  find  what 
amount  of  damages  they  pleased.  As  the  debtor  was  not  totally 
insolvent  the  jury  found  a  verdict  for  a  part  of  the  plaintiff's 
demand.**  An  agent  who  negligently  fails  to  collect  notes  due 
his  principal  is  liable  for  their  face  value  and  interest  if  the 
makers  are  solvent;  **  and  if  he  receives  property  in  payment 
of  a  note  sent  him  for  collection  and  unauthorizedly  sells  the 
same  to  a  person  he  knows  to  be  insolvent  is  responsible 'for  the 
value  of  such  property.*^  The  loss  sustained,  not  the  whole 
amount  of  the  debt  undertaken  to  be  collected,  measures  the  lia- 
bility of  one  who  undertook  its  collection.*''  The  loss  of  a  note 
is  not  necessarily  the  loss  of  the  amount  due  upon  it ;  it  may  be 
shown  that  the  debt  evidenced  by  it  had  been  paid  or  that  an- 
other party  was  liable  for  it.*'  The  neglect  to  properly  prove 
a  judgment  against  the  estate  of  the  judgment  debtor  must  be 
answered  for  to  the  extent  of  the  ipro  rata  share  of  it  which 
might  have  been  obtained.**  An  attorney  who  fails  to  defend 
a  suit  may  limit  his  liability  to  nominal  damages  by  showing 

43  First  Nat.  Bank  v.  First  Nat.  nington  v.  Yell,  11  Ark.  212,  52  Am. 
Bank,  116  Ala.  520,  541.  Dec.   262;    Eccles   v.   Stephenson,   3 

44  Russell  V.  Palmer,  2  Wils.  325.      gj^j,  g^y.  Qrooker  v.  Hutchinson,  2 
4B  Dickson  v.  Screven,  23  S.  O.  212. 

46  Griffin   v.   Gorman,   13   Ky.   L.  "  „    '^\ .     '  „         •„    ,  t^ 
Rep.  879   (Ky.  Super.  Ct.).                  '       48 Huntington  v.  EumniU,  3  Day 

47  Cox  V.  Sullivan,  7  Ga.  144;  Col-      390. 

lier  V.  Pujliam,   13  Lea  114;   Pen-  49  Stevens  v.  Walker,  55  111.  151. 
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that  the  defense  he  could  have  made  was  not  a  good  one.^" 
Money  collected  for  a  client  must  be  paid  to  him  unless  he  gives 
directions  to  the  contrary;  so  that  where  the  person  who  col- 
lected it  entrusted  it  to  another  for  delivery  to  the  client  and  it 
is  stolen  from  the  person  to  whom  it  was  delivered,  without 
fault  of  his,  the  collector  must  make  good  the  loss.*^  An  at- 
torney may  be  liable  to  a  mortgagee  for  incorrectly  advising 
him  that  the  mortgage  he  is  to  take  is  a  first  lien,  though  the 
mortgagor  is  to  pay  the  fee;  the  damages,  measured  by  the 
difference  in  the  value  of  the  security  contracted  for  and  that 
received,  may  be  recovered  without  waiting  for  the  mortgage  to 
be  foreclosed.^*  The  liability  of  a  title  and  trust  company  as  a 
conveyancer  is  not  covered  by  its  separate  contract  insuring  the 
title.  If  it  negligently  fails  to  discover  a  covenant  in  a  deed 
making  the  land  subject  to  the  perpetual  maintenance  of  a 
fence  the  cost  of  the  fence  and  such  sum  as  it  will  cost  -to  per- 
petually maintain  and  keep  it  in  repair  may  be  recovered.'* 
The  sum  necessary  to  acquire  the  title  a  purchaser  was  advised 
he  was  getting,  with  interest,  and  without  deduction  for  rent, 
liability  existing  for  mesne  profits,  may  be  recovered  where 
there  was  negligence  in  investigating  the  title.^* 

An  express  company  having  received  from  the  drawer  for 
collection,  with  instructions  to  return  it  at  once  if  not  paid,  a 
draft  for  a  sum  overdue  from  the  drawee  to  the  drawer,  with 
interest,  presented  it  for  payment,  when  the  drawee  declined  to 
pay  $1.20  included  therein.  Thereupon  the  company,  without 
collecting  anything  on  the  draft,  agreed  with  him  that  they 
would  hold  it  until  he  could  inquire  of  the  drawer  as  to  the  dis- 
puted part;  and  the  agent  wrote  the  same  day  making  such 
inquiry  and  adding:  "The  parties  will  hold  the  draft  until  I 
hear  from  you."  Upon  receiving  a  reply  in  due  course  of  mail 
from  the  drawer  that  the  additional  simi  was  for  interest  the 

BO  Grayson  v.  Wilkinson,  5  Sm.  &  68  Bodine  v.  Wayne  T.  &  T.  Co., 

61  Grayson  v.  Wilkinson,  5  Sm.  &       ^^  Pa.  Super  Ct.  68. 

M.  268.  Bt  Allen  v.  Clark,  11  Week.  Rep. 

62  Lawall  V.  Groman,  180  Pa.  532, 

57  Am.  St.  662.  304. 
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drawee  was,  and  for  two  days  continued  to  be,  ready  to  pay  the 
draft  which  the  express  company  continued  to  hold  but  neglected 
again  to  present.  The  third  day  was  Sunday,  and  on  the  fourth 
day  he  became  insolvent.  It  was  held  that  the  express  company 
were  liable  for  the  drawer's  loss  on  the  draft  by  the  drawee's 
insolvency.^'  In  New  York,  where  the  collecting  bank  is  liable 
for  the  default  of  a  notary  employed  by  it,  the  measure  of  dam- 
ages which  the  holder  of  the  paper  can  recover  from  the  bank 
on  the  ground  of  such  default  is  the  amount  of  the  note  and 
interest.  If  the  holder  has  sued  an  indorser,  and  failed  to  re- 
cover by  reason  of  the  default  of  the  notary,  he  cannot  increase 
the  damages  by  adding  the  expenses  of  that  suit ;  for  the  action 
against  the  bank  is  based  upon  its  implied  undertaking  to  give 
the  notice,  and  not  upon  any  false  representation  that  it  has  been 
duly  given.'^ 

Keference  has  been  made  to  cases  illustrating  the  responsi- 
bility of  agents  in  respect  to  the  currency  they  collect  for  their 
principals,  and  losses  afterwards  by  bank  failures  or  depre- 
ciation." An  agent  has  no  authority  to  receive  anything  but 
money  unless  authorized  to  do  so.°*  If  he  is  empowered  to 
receive  depreciated  currency  and  does  so,  the  loss  by  deprecia- 
tion is  that  of  the  principal.^'  But  if  on  making  collections  the 
bank  or  other  agent  receiving  the  money  merely  gives  the  prin- 
cipal credit  for  the  amount  and  uses  the  funds  or  blends  them 
with  others  of  his  own  he  assumes  the  risk  of  subsequent  depre- 
ss-Whitney  V.  Merchants'  Union  Nat.  Bank  v.  Ashworth,  123  Pa. 
Exp.  Co.,  104  Mass.  152.  212;  Paul  v.  Grimm,  165  Pa.  139. 

66  Downer     v.     Madison     County  The  last  case  applied  the  rule  to 

Bank,  6  Hill  648;  Hitchcock  v.  an  attorney  in  fact  with  power  to 
Bank,  57  App.  Div.  (N.  Y.)  458.  ^^^  1^"^'  ^^^  authority  given  being 

to  sell  for  such  sum  or  price  and  on 


67  See  §  774. 

68  Drain  v.  Doggett,  41  Iowa  682 ; 
Aultman  v.  Lee,  43  id.  404;   Web- 


such  terms  as  to  him  seemed  meet, 
and  to  ask,  receive,  etc.,  all  sums  of 
money  which  shall  become  due.  The 
ster  V.  Whitworth,  49  Ala.  201;  ^^^^^  ^^^^.^^^  corporate  bonds 
Turner  v.  Turner,  36  Tex.  41;  Mud-  ^j^j^j^  j^^  j^gj^  „„til  they  became 
gett  V.  Day,  12  Cal.  139;  Catterall  ^rthless.  He  was  liable  for  the 
V.  Hindle,  L.  E.  1  C.  P.  186;  Under-  pj-j^e  for  which  the  land  was  sold, 
wood  V.  Nichols,  17  C.  B.  239;  Mc-  69  Marine  Bank  v.  Fulton  Bank, 

CuUoch  V.  McKee,  16  Pa.  289;  Fifth      2  Wall.  252. 
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ciation.**"  So  if  he  deposits  it  with  his  hanlcer  in  his  own  name 
and  a  loss  occurs  from  the  banker's  insolvency.*^  By  violating 
his  instructions  to  remit  money  by  express  and  sending  a  check 
on  parties  of  good  standing  and  credit,  who  became  insolvent 
before  his  principal  could  have  the  check  cashed,  the  agent  made 
himself  liable  for  the  loss.*'  An  agent  to  collect  money  is 
bound  to  make  immediate  payment  to  his  principal.*'  He  is  not 
obliged  to  incur  the  risk,  in  the  absence  of  instructions,  of  select- 
ing the  mode  of  remittance  to  a  distant  principal ;  but  it  is  his 
duty  in  such  case,  when  he  has  collected  money  on  account  of 
his  principal,  to  give  him  prompt  notice  of  the  fact.**  He  will 
be  chargeable  with  interest  if  he  unreasonably  neglect  or  delay 
giving  such  notice,*^  or  if  he  converts  the  money  to  his  ovm 
use.** 

§  777.  Factor's  duties  as  to  the  sale  of  goods;  neglect  to  care 
for  them.  In  the  absence  of  special  directions  as  to  price  a 
factor  must  sell  for  the  fair  value  or  market  price;  if  he  dis- 
regards this  duty  and  sells  at  a  less  price  he  will  be  compelled  to 
account  for  the  goods  at  the  prices  which  his  duty  required  him 
to  realize  for  them.*''  He  has  a  reasonable  time  to  make  sale 
and  in  case  of  neglect  is  liable  for  the  market  value  during  that 
period ;  and  this  price  the  plaintiff  has  the  burden  of  proving.** 

60  Id.;   Webster  v.  Pierce,  35  111.  60  Walker  v.  Walker,  5  Heisk.  425. 

158.     See  Bartlett  v.  Hamilton,  46  63  Merchants'  Bank  v.  Eawls,   21 

Me.  425;  Pinckney  v.  Dunn,  2  S.  C.      q^    289;   Lyle  v.  Murray,  4  Sandf. 


314. 


590;  Yon  v.  Blanehard,  75  Ga.  519. 


61  Story  on  Agency,  §  208;   Cart-  ,             ^     .^,        ^,      .^    ^        „    ^ 

■;,,      ,    „  T.     ,     .nn     TT  An  aefent  with  authority  to  collect 

mail  V.  Allard,   7  Bush  482;   Ham-  ^                                ■' 

mon    V.    Cottle,    6    S.    &    E.    290;  «■  "°te  does  not  have  authority  to 

MacDonnellv.  Harding,  7  Sim.  178;  assign  it.    Wade  v.  Boone,  184  Mo. 

Webster  v.  Pierce,  35  111.  158 ;  Wren  App.  88. 

V.  Kirton,  11  Ves.  377;   Caffrey  v.  64  id. 

Darby,  6  Ves.  496;  Massachusetts  L.  66  Dodge  v.  Perkins,  9  Pick.  368; 

Ins.  Co.  V.  Carpenter,  2  Sweeny  734;  ^^^^^  ^    ^^^^^^  ^^  ^^^^_  ^^^ 

Norris  v.   Hero,   22  La.  Ann.   605;  „  „.„        -a     t-    n  r^ 

Sargeant  v.  Downey,  49  Wis.  524.  '''^'''  ^-  ^""*'  '  "^""^  ««• 

See    Wood    v.     Cooper,    2    Heisk.  ^  Bigelow  v.  Walker,  24  Vt.  149 ; 

441;  Hale  v.  Wall,  22  Gratt.  424;  ^^inslj  "f-  Carpenter,  4  Eobert.  200. 

Bellinger  v.  Gervais,  1  Desaus.  174,  ^'  Graham  v.  Maitland,  37  How, 

2  Am.  Dec.  686.  Pr.  307, 
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He  thus  niEukes  himseK  responsible  for  the  goods  at  the  price 
for  which  it  was  his  duty  to  sell  them,  when  a  reasonable  time 
for  making  a  sale  has  elapsed.®'  He  is,  however,  only  hound  to 
ordinary  diligence.  When  his  instructions  leave  the  manage- 
ment of  the  property  to  his  discretion  he  is  hound  only  to  good 
faith  and  reasonable  conduct.'™  He  is  required  to  act  with 
reasonable  care  and  prudence;  to  exercise  his  judgment  after 
proper  inquiry  and  precaution-''*  The  failure  to  care  for  prop- 
erty entrusted  to  him  is  attended  with  liability  for  the  differ- 
ence in  its  value  when  it  was  received  and  when  delivery  was 
made  to  the  owner.''* 

§  778.  Same  subject;  measure  of  liability  for  selling  at  un- 
authorized price.  Like  other  agents,  a  factor  must  obey  the 
orders  of  his  principal  and  is  liable  for  losses  which  result  from 
any  deviation.  If  he  is  directed  to  hold  for  sale  till  a  particular 
day  and  then  sell  and  disobeys  by  selling  before,  he  is  liable  for 
the  difference  between  the  price  on  that  day  and  the  price 
obtained ;  ''^  and  if  directed  not  to  sell  below  a  certain  price,  and 
he  sells  for  a  less  price,  for  the  actual  damage  sustaiiied,''*  which 

69  Atkinson    v.    Burton,    4    Bush.  Taylor  v.  Ketchum,  5  Robert.  507 ; 

299 ;  Whelan  v.  Lyncli,  60  N.  Y.  469,  White  v.  Smith,  6  Lans.  5 ;  Thomp- 

19  Am.  Rep.  202.  son  v.  Gwyn,  46  Miss.  522;  Loraine 

TO  Wynne  v,  Schnabaum,  78  Ark.  v.  Cartwright,  3  Wash.  C.  C.  151; 

402;    Evans  v.   Potter,   2  Gall.   13.  Gray  v.   Bass,  42   Ga.  270;    Porter 

See  Guy  v.  Oakley,  13  Johns.  332.  v.  Wormser,  94  N.  Y.  431;  Blot  v, 

TlLeverick  v.  Meigs,  1  Cow.  645;  Boiceau,  3  N.  Y.  78;   Frothingham 

Gheen  v.  Johnson,  90  Pa.  38.  v.   Evertson,   12  N.  H.  239;   Dalby 

'2  Union  S.  Y.  Co.  v.  Hovencamp  v.    Stearns,    132    Mass.,  230;    Ains- 

(Tex.  Civ.  App.),  144  S.  W.  704.  worth  v.  Partillo,  13  Ala.  461.    See 

ra  Brown  v.  McGran,  14  Pet.  479,  Knowlton  v.  Fitch,  48  Barb.  593,  52 

10  L.  ed.  550;  Evans  v.  Root,  7  N.  N.  Y.  288. 

Y.  186,  57  Am.  Dec.  512;   Courcier  The   breach   of  an   agreement  to 

V.  Ritter,  4  Wash.  C.  C.  549;  John-  order  goods  only  when  they  could  be 

sou  V.  Wade,  2  Baxt.  280;  Hornsby  sold  at  a  designated  price  makes  the 

V.    Fielding,    10    Heisk.    367.      See  factor  liable  for  the  difference  be- 

Kelly  V.  Smith,  1  Blatoh.  290;  Lou-  tween    the    best   market    price    for 

garre  v.  Haas,  131  La.  871.  which  they  could  have  been  sold  and 

74  Betts  V.  Southern  California  F.  what  the  principal  in  fact  received. 

E.,  144  Cal.  402;  Dazey  v.  Roleau,  Rollins  v.  Duffy,  18  111.  App.  398. 
Ill  111.  App.  367,  citing  the  text;  A    sale    made    contrary    to    the 

Wilson  v.  Imperial  F.  Co.,  67  S.  C.  instructions  of  the  principal  author- 

467;  Hinde  v.  Smith,  6  Lans.  464;  izes  him  to  treat  the  agent  as  a  pur- 
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are  ascertainable  by  tbe  difference  between  tbe  price  received 
and  the  highest  price  like  goods  brought  up  to  the  time  of  the 
trial,  within  the  limit  the  principal  fixed  for  making  the  sale.'* 
In  an  action  to  recover  for  the  negligence  of  a  factor  in  failing 
to  obtain  the  best  market  price  for  goods  consigned  to  him  for 
sale  in  a  particular  market  the  price  there  is  the  basis  of  his 
liability,  the  existence  of  a  market  price  being  shown.''^  The 
same  rule  governs  when  a  sale  is  made  without  orders  from  the 
principal." 

It  was  once  held  in  New  York  that  where  an  agent  sells 
below  the  limit  fixed  in  his  instructions  the  measure  of  dam- 
ages is  the  difference  between  the  price  obtained  on  the  sale  and 
the  minimum  price  fixed  by  the  instructions.'"  This  decision 
was  reversed,  the  appellate  court  holding  that  the  principal  was 
only  entitled  to  compensation  for  the  injury  actually  sustained ; 
that  it  was  competent  for  the  factor  to  show  in  reduction  of 
damages  that  the  goods  at  the  time  of  sale  and  down  to  the  time 
of  trial  were  worth  no  more  than  the  price  at  which  they  were 
sold ;  that  he  takes  the  risk  by  such  a  sale  of  a  rise  in  their  value 
at  any  time  before  the  action  is  brought,  and  perhaps  down  to 
the  time  of  trial.  The  invoice  price,  or  that  fixed  by  the  prin- 
cipal in  the  instructions,  is  prima  facie  their  value;  and  as  to 
articles  having  no  market  value  the  principal  may  insist  on  the 
price  annexed  to  the  instructions.'"  In  a  Massachusetts  case, 
where  a  factor  agreed  he  would  not  sell  a  consignment  of  tobacco 

chaser  of  the  goods  and  to  recover  79  Blot  v.   Boiceau,  3  N.  Y.  78; 

their  value.    Woodward  v.  Suydam,  Hinde  v.  Smith,  6  Lans.  464. 

11  Ohio  361.  This  measure  of  damages  is  ap- 

VBGoesling  v.  Gross,  15  N.  M.  721.  proved'  in  Massachusetts   (Dalby  v. 

76  Wynne  v.  Schnabaum,  78  Ark.  Stearns,  132  Mass.  230),  and  was  es- 
402.  tablished  in  New  Hampshire  at  an 

77  Weidner  v.  Olivit,  108  App.  early  day.  Chief  Justice  Parsons 
Div.  (N.  Y.)  122;  Pugh  v.  Porter  said:  "Had  these  goods  been  de- 
Bros.  Co.,  118  Cal.  628;  Phillips  v.  stroyed  by  the  negligence  of  the 
Scott,  43  Mo.  86,  97  Am.  Dec.  369;  plaintiffs  they  would  have  been  an- 
Phy  V.  Clark,  35  111.  377 ;  Kauifman  swerable  for  their  value,  and  the 
V.  Beasley,  54  Tex.  563.  damages   could   not   have  been   ex- 

78  Blot  V.  Boiceau,  1  Sandf.  Ill ;  tended  beyond  that  merely  because 
Switzer  v.  Connett,  11  Mo.  88.  See  the  defendant  had  ordered  them  to 
Nelson  v.  Morgan,  2  Mart.  (La.)  sell  for  a  certain  price,  and  not  for 
256;  Rollins  v.  DuflFy,  supra.  less.    If,  instead  of  a  loss  by  negli- 
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« 

for  less  than  forty  cents  a  pound,  but  did  sell  for  less,  the  trial 
court  refused  to  charge  that  the  defendant  would  not  be  liable 
above  its  fair  market  value  at  the  time  it  was  sold,  but  was  liable 
on  the  basis  of  its  value  when  a  return  of  it  was  demanded. 
This  ruling  was  affirmed.  The  court  said:  "The  sale  of  the 
tobacco  below  the  limit  of  their  authority  was  a  breach  of  their 
agreement,  and  they  cannot  restrict  the  damages  to  the  market 
value  at  that  precise  point  of  time.  The  injury  may  have  con- 
sisted not  in  selling  below  the  existing  market  price,  but  in 
choosing  a  time  for  sale  when  the  market  was  depressed  and  a 
favorable  price  could  not  be  realized.  The  consignor  had  a 
right  to  insist  that  his  goods  should  be  held  until  his  price  coidd 
be  obtained.  We  do  not  find  it  necessary  to  decide  what  rule  of 
damages  is  absolutely  correct.  It  has  sometimes  been  said  that 
the  highest  market  price  before  action  brought  is  the  standard ; 
at  others,  that  the  highest  value  before  the  trial  may  be  awarded. 
It  is  safe  to  say  that  the  factor  is  at  least  liable  for  the  highest 
market  value  of  the  goods  within  a  reasonable  time  after  the 
sale  in  violation  of  instructions."  '"  This  measure  of  damages 
has  recently  been  applied  by  the  supreme  court  of  the  United 
States,'^  and,  after  much  discussion,  by  the  court  of  appeals  of 
New  York.'*  The  subject  is  more  particularly  considered  in 
the  chapter  on  conversion.'*  Where  a  factor  guarantees  that 
goods  consigned  to  him  for  sale  shall  yield  not  less  than  a  fixed 
price  on  the  breach  of  his  guaranty  he  is  liable  for  the  amount 
which  he  has  engaged  they  shall  bring  regardless  of  the  value 
of  the  goods  or  of  the  price  at  which  they  were  sold.  His  lia- 
bility becomes  absolute  upon  making  a  sale  for  cash,  or,  if  it  is 
made  upon  credit,  upon  expiration  of  the  term  of  credit.'* 

§  779.  Same  subject.  The  limit  by  agreement  or  instructions 
may  be  fixed  with  reference  to  the  selling  price  of  other  similar 

gence,  the  loss  be  by  a  disobedience  82  Baker  v.  Drake,  53  N.  Y.  211, 

of  orders,  without  fraud,  the  result  13  Am.  Rep.  507 ;  Gruman  t.  Smith, 

must  be  the  same."    Frothingham  v.  81  N.  Y.  25;   Colt  v.  Owens,  90  id. 

Everton,  12  N".  H.  239.  368;   Wright  v.  Bank,  110  id.  237, 

80  Maynard    v.    Pease,    99    Mass.  1  L.R.A.  289. 
555 ;  Austin  v.  Crawford,  7  Ala.  335.  83  Qh.   28. 

81  Galigher  v.  Jones,  129  U.  S.  192,  84  Pugh  v.  Porter  Bros.  Co.,  su- 
32  L.  ed.  645.            _.  pra.    See  Rollins  v.  Duffy,  supra. 
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goods ;  wlien,  in  case  of  a  sale  for  less,  damages  will  be  given  on 
the  basis  of  that  limit;  such  selling  price  may  be  determined 
either  by  offers  to  sell  the  goods  referred  to  in  the  ordinary 
course  of  business  or  by  actual  sales.'^  In  Brown  v.  McGran  '^ 
it  is  laid  down  as  a  general  doctrine  that  "whenever  a  consign- 
ment is  made  to  a  factor  for  sale  the  consignor  has  a  right  gen- 
erally to  control  the  sale  thereof  according  to  his  own  pleasure 
from  time  to  time,  if  no  advances  have  been  made  or  liabilities 
incurred  on  account  thereof;  and  the  factor  is  bound  to  obey 
his  orders.  This  arises  from  the  ordinary  relation  of  princi- 
pal and  agent.  If,  however,  the  factor  makes  advances  or  incurs 
liabilities  on  account  of  the  consignment,  by  which  he  acquires 
a  special  property  therein,  then  the  factor  has  a  right  to  sell  so 
much  of  the  consignment  as  may  be  necessary  to  reimburse 
such  advances  or  meet  such  liabilities  unless  there  is  some  ex- 
isting agreeemnt  between  nimself  and  consignor  which  controls 
or  varies  this  right.  Thus,  for  example,  if  contemporaneous 
with  the  consignment  and  advances  or  liabilities  there  are 
orders  given  by  the  consignor,  which  are  assented  to  by  the 
factor,  that  the  goods  shall  not  be  sold  until  a  fixed  time,  in 
such  a  case  the  consignment  is  presumed  to  be  received  by  the 
fiaxitor  subject  to  such  orders ;  and  he  is  not  at  liberty  to  sell  the 
goods  to  reimburse  the  advances  or  liabilities  until  after  that 
time  has  elapsed.  The  same  rule  will  apply  to  orders  not  to 
sell  below  a  fixed  price;  unless,  indeed,  the  consignor  shall, 
after  due  notice  and  request,  refuse  to  provide  any  other  means 
to  reimburse  the  factor.  And  in  no  case  will  the  factor  be  at 
liberty  to  sell  the  consignment  contrary  to  the  orders  of  the  con- 
signor, although  he  has  made  advances  or  incurred  liabilities 
thereon,  if  the  consignor  stands  ready  and  offers  to  reimburse 
and  discharge  such  advances  and  liabilities.  On  the  other  hand, 
where  the  consignment  is  made  generally  without  any  specific 
orders  as  to  the  time  or  mode  of  sale  and  the  factor  makes  ad- 
vances or  incurs  liabilities  on  the  footing  of  such  consignment, 
then  the  legal  presumption  is  that  the  factor  is  intended  to  be 

SB  Harrison  v.   Glover,   72  N.  Y,  86  u  Pet.  479,  10  L.  ed.  550. 

451. 
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clothed  with  the  ordinary  rights  of  factors  1*  sell  in  the  exercise 
of  a  sound  discretion  at  such  time  and  in  such  mode  as  the 
usage  of  trade  and  his  general  duty  require,  and  to  reimburse 
himself  for  his  advances  and  liabilities  out  of  the  proceeds  of 
the  sale;  and  the  consignor  has  no  right  by  any  subsequent 
orders,  given  after  advances  have  been  made  or  liabilities  in- 
curred by  the  factor,  to  suspend  or  control  this  right  of  sale, 
except  so  far  as  respects  the  surplus  of  the  consignment,  not 
necessary  for  the  reimbursement  of  such  advances  or  liabili- 
ties." '''  This  doctrine  was  approved  in  Field  v.  Farrington." 
The  rule  in  'New  York  is  that  a  factor  is  bound  to  obey  the  sub- 
sequent instructions  of  his  principal  as  to  the  sale,  although  he 
has  made  advances,  unless  the  principal,  after  reasonable  notice, 
fails  to  reimburse  him.*'  The  fact  that  advances  have  been 
made  will  not  protect  a  factor  from  the  consequences  of  neglect- 
ing to  sell  according  to  orders  unless  compliance  therewith 
would  have  prejudiced  him.'" 

§  780.  Liability  for  failure  to  sell  at  certain  time.  Where 
a  factor  is  directed  to  sell  at  a  particular  time,  it  is  his  duty  to 
sell  then  or  within  a  reasonable  time  thereafter  for  the  best 
price  he  can  then  obtain.  If  he  omits  to  do  so  the  principal  may 
treat  the  property  as  appropriated  by  the  factor  and  is  entitled 
to  recover  the  amount  the  goods  could  have  been  sold  for  if  the 
order  had  been  complied  with.®*    In  such  a  case  the  principal 

8'  After  demand  and  refusal  of  re-  Butterfield    v.    Stephens,    59    Iowa 

payment  of  advances  the  factor  may  556;  Campbell  Co.  v.  Angus,  91  Va. 

sell  the  property  for  less  than  the  438. 

stipulated  price,  and  such  right  is  89  Marfield  v.   Goodhue,   3  N.  Y. 

not  waived  by  an  agreement  to  wait  62;  Hilton  v.  Vanderbilt,  82  id.  591; 

longer  for  reimbursement,  the  prin-  Casson  v.  Field,  52  N.  Y.  Super.  196. 

cipal  promising  that  the  factor  shall  90  Howland    v.    Davis,    40    Mich, 

lose  nothing  thereby.    Blaisdale  Co.  545;  Butterfield  v.  Stephens,  supra. 

V.  Lee,  127  N.  C.  365.  91  Whelan  v.  Lynch,  65  Barb.  326, 

88    10  Wall.   141,  19   L.  ed.  923.  60  N.  Y.  469,  19  Am.  Rep.  202;  Al- 

See  Weed  v.  Adams,,  37  Conn.  37S;  len   v.   McConihe,   124   N.   Y.   342; 

Whitney   v.   Wyman,   24   Md.   134;  Frost  v.  Powell,  10  Ga.  App.  95. 

Marfield  v.  Douglass,  1  Sandf.  360  The   principal   is  not   bound,   on 

(reversed,  3  N.  Y.  70)  ;  Phillips  v.  learning  that  his  direction  to  sell 


Scott,  43  Mo.  86,  97  Am.  Deo.  369 
Blair  v.  Childs,  10  Heisk.  199 
Beadles  v.  Hartmus,  7   Baxt.  476 


has  not  been  executed,  to  notify  the 
factor  that  he  abandons  all  claim  to 
the  property  and  will  hold  him  re- 
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is  obviously  entitled  to  tlie  price  which  would  have  heen  received 
if  the  agent  had  followed  the  instructions.  So  where  the  in- 
structions are  to  hold  until  a  certain  price  can  be  realized  and 
the  market  advances  to  that  price,  but  the  agent  has  sold  before, 
it  is  manifestly  just  to  hold  the  agent  for  the  diiferenoe  between 
what  he  received  and  the  limit  fixed.^^  But  where  the  instruc- 
tions fix  a  limit  which  is  at  the  time  and  continues  to  be  in 
advance  of  the  market  value,  where  the  agent  sells  after  his 
power  to  sell  has  ceased  and  when  it  was  his  duty  to  forward 
the  goods  to  another  market,  or  merely  to  hold  them,  and  there- 
fore by  selling  in  violation  of  instructions  he  may  be  charged 
with  a  conversion,  the  question  at  what  time  the  value  shall  be 
estimated  in  the  assessment  of  damages  is  one  of  considerable 
difficulty,  on  which  there  is  a  conflict  of  decision.  Such  cases 
will  often  differ  from  ordinary  cases  of  trover  in  the  circum- 
stance that  the  defendant  knew  the  ovsmer's  intentions  and  was 
under  obligation  to  obey  instructions  to  effectuate  them;  hence 
the  profits  or  ultimate  advantage  which  the  principal  had  in 
view,  and  which  subsequent  events  showed  would  have  been 
realized,  were  in  a  legal  sense  contemplated  by  the  parties.  But 
it  is  a  question  whether  this  should  place  an  agent  in  a  situation 
to  answer  by  a  severer  standard  than  any  wrong-doer  who  tor- 
tiously  converts  another's  property,  ignorant  and  reckless  of 
the  owner's  intentions.  The  violation  of  an  agent's  conven- 
tional duty  is  no  more  culpable  than  is  the  violation  of  the 
owner's  right  of  property  by  the  other;  it  was  the  duty  of  the 
agent  to  obey  the  instructions  of  his  principal ;  and  it  is  no  less 
the  solemn  duty  of  others  to  abstain  from  the  violation  of  the 
rights  of  ownership.  Where  a  factor  was  instructed  by  his 
principal  to  sell  wheat  on  consignment  at  a  specified  price  on  a 
given  day,  and  if  not  sold  on  that  day  to  ship  the  same  to  ISTew 
York,  he  was  held  bound  to  obey  the  instructions  or  be  liable  as 
for  a  conversion.  On  the  day  mentioned  for  the  sale  in  the  in- 
structions the  factor,  by  giving  a  refusal  until  the  morning  of 

sponsible  for  its  value,  nor  to  take  distinguishing    Whelan    v.    Lynch, 

the  property  ■and  pay  the  purchase  supra. 

price  of  it  in  order  to  protect  the  92  Fordyce  v.  Peper,  16  Fed.  Eep. 

factor.     Allen  v.  McConihe,  supra,  516. 
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the  following  day  and  then  perfecting  the  sale  for  the  required 
price,  was  held  to  have  violated  his  instructions  and  to  have  in- 
curred that  liability.^^  Upon  these  facts  Hogeboom,  J.,  said: 
"The  question  is  one  of  complete  indemnipy  to  the  party  in- 
jured. It  is  not  stated  in  terms,  and  perhaps  not  in  effect,  that 
the  sale  by  the  defendant  was  fraudulent  or  in  bad  faith;  and 
therefore  no  damages  founded  specially  on  j;hat  groiind  ought  to 
be  recovered.  But  it  is  stated  that  the  sale  i  was  without  author- 
ity and  in  violation  of  instructions,  and  therefore  every  damage 
consequent  upon  such  a  sale  should  be  allowed.  It  is  not  stated 
that  the  instructions  to  ship  to  New  York  i  were  with  a  view  to 
the  immediate  sale  of  the  wheat  on  its  arrival  at  'New  York,  and 
therefore  the  plaintiff  should  not  be  limited  to  the  price  of  the 
wheat  immediately  after  it  would  have  arrived  in  New  York, 
if  forwarded  according  to  the  plaintiff's  instructions.  But  it  is 
stated,  inferentially  at  least,  that  the  order  to  ship  to  New  York 
was  with  a  view  to  an  ultimate  sale  there.  *  *  *  *  Perhaps, 
if  this  would  involve  a  more  restricted  rule  of  damages  than 
would  otherwise  obtain,  the  plaintiff  is  not  limited  to  it,  inas- 
much as  there  is  in  the  complaint  an  allegation  of  an  illegal 
conversion  of  the  property  entitling  the  plaintiff  to  such  dam- 
ages as  belong  to  such  a  cause  of  action.  *  *  *  There  is 
nothing  in  the  case  or  in  the  evidence  by  which  we  can  precisely 
ascertain  what  the  plaintiff  would  have  done  with  the  property 
if  he  had  retainqi  it;  and  this  presents  one  of  the  chief  diffi- 
culties in  ascertaining,  in  point  of  fact,  the  damages  which  the 
plaintiff  has  sustained.  If  he  designed  an  immediate  sale  there- 
of on  its  arrival  in  New  York,  the  price  at  which  he  could  have 
sold  it  at  that  time  as  compared  with  the  price  which  the  de- 
fendant got  for  it,  and  which  from  a  stipulation  in  the  case  we 
are  authorized  to  infer  has  been  paid  over  to  the  plaintiff,  would 
show  the  loss  sustained  by  him.  But,  as  before  stated,  neither 
the  allegations  in  the  complaint  nor  the  evidence  in  the  case 
discloses  any  clear  proof  of  an  intent  to  make  an  immediate 
sale ;  and  I  think,  as  well  under  well  settled  rules  of  law  as  the 
reason  and  spirit  of  the  case,  the  plaintiff  ought  not  to  be  limi- 

93  Scott  y.  Rogers,  31  N.  Y.  676.    '' 
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ted  to  such  damages.  He  may  be  supposed  to  be  reasonably 
conversant  with  the  market  and  with  the  prospects  of  a  rise  in 
the  price,  which  subsequent  events  verified.  *  *  *  If  at 
some  subsequent  time,  within  a  reasonable  period  after  the  con- 
version, he  had  notified  the  defendants  of  his  election  to  adopt 
the  price  at  that  period,  I  think  that  would  have  fixed  a  reason- 
able and  lawful  standard  for  the  estimate  of  damages.  It  would 
have  been  saying,  in  substance,  I  elect  to  consider  the  property 
as  mine  up  to  this  period ;  I  now  elect  to  make  a  sale  of  it,  and 
I  hold  you  responsible  for  the  present  value  of  the  property. 
But  no  such  course  was  taken.  *  *  *  '^q  g^it  was  com- 
menced until  years  afterwards ;  and  it  is  now  claimed  to  be  the 
legal  rule,  that  the  aggrieved  party  may  make  price  at  any  time 
after  the  conversion  and  before  the  trial  of  the  cause,  or,  at  least, 
that  he  may  do  so,  provided  the  suit  is  commenced  within  a 
reasonable  time  after  the  conversion.  *  *  *  It  is  obviously 
a  rule  of  doubtful  justice  to  give  to  the  plaintiff  the  whole  period 
until  the  statute  of  limitations  would  attach  for  the  commence- 
ment of  his  action,  and  the  whole  period  intervening  between 
the  conversion  and  the  trial  to  select  his  standard  of  price  with- 
out ever  having  given  notice  of  his  intention  to  adopt  the  price 
of  any  particular  period.  A  much  more  just  and  equitable  rule, 
independent  of  adjudications  upon  this  question,  would  seem  to 
be  to  allow  the  plaintiff  some  reasonable  period  within  the  stat- 
ute of  limitations  for  fixing  the  price  of  the  property,  provided 
he  notifies  the  adverse  party  at  the  time  of  such  act  on  his  part ; 
but  never  to  allow  him  unlimited  liberty  of  selection  as  to  the 
price  of  which  he  will  avail  himself  at  the  trial  of  the  cause. 
If  he  does  not  make  and  notify  his  election  of  time  then  to  fix 
the  time  by  the  day  of  the  commencement  of  the  action." 

§  781.  Same  subject.  The  rule  adopted  in  the  case  last  stated 
was  based  on  the  assumed  fact  that  the  plaintiff  did  not  intend 
to  sell  his  wheat  in  New  York  at  once  after  its  arrival,  and  the 
legal  right  to  the  benefit  he  had  impliedly  reserved  to  himself, 
by  his  instructions,  of  any  rise  in  that  market  which  might  take 
place  in  the  near  future ;  and  this  was  construed  to  embrace  the 
remainder  of  the  season,  from  July  13th  to  November  29th, 
when  navigation  closed.  The  fact  that  he  did  not  intend  to  sell 
Suth.  Dam.  Vol.  III.— 32. 
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immediately  after  the  arrival  of  the  wheat  iij  New  York  was 
inferred  apparently  from  the  absence  of  proof|  that  he  intended 
an  immediate  sale.  As  the  fact  was  importaijt  on  the  question 
of  damages  it  may  admit  of  question  whether  the  party  asserting 
it  and  claiming  an  increase  of  damages  in  consequence  of  it, 
should  not  have  been  required  to  prove  it.  The  injury  to  the 
plaintiff  by  the  sale  made  by  the  defendant  was,  prima  facie, 
the  differenbe  between  the  amount  obtained  by  that  sale  and  the 
value  of  the  wheat  in  New  York  when  it  should  have  arrived 
there,  after  deducting  the  cost  of  transportation.®*  Since' the 
opinion  was  given  from  which  the  above  extract  was  taken  there 
has  been  an  important  change  declared  in  New  York  in  the 
rule  of  damages  for  conversion,  as  well  as  for  non-delivery  of 
goods  on  a  contract  of  sale  where  the  price  has  been  paid.  In 
the  absence  of  special  circumstances  it  is  now  the  value  of  the 
property  at  the  time  and  place  of  conversion,  or  breach  of  the 
contract,  or  a  reasonable  time  after  the  owner  has  knowledge  of 
the  wrongful  act,  with  interest.^*  And  this  is  believed  "to  be  the 
general  rule  in  this  country,  though  it  does  not  prevail  uni- 
formly in  all  states.  The  same  rule  ought  to  govern  between 
principal  and  agent;  there  are  the  same  considerations  to  sup- 
port it.®°  The  measure  of  damages  stated  is  not  to  be  increased, 
as  a  matter  of  law,  by  the  loss  of  advances  made  by  the  broker.*' 
It  is  the  duty  of  the  owner  of  stocks  which  have  been  converted 
by  a  broker,  acting  in  good  faith  and  under  an  honest  mistake, 

94  Bell  V.  Cunningham,  3  Pet.  69,  Lynch,  60  id.  469,  19  Am.  Rep.  202; 
7  L.  ed.  606;  Schmertz  v.  Ihvyer,  Wintermute  v.  Cooke,  73  N.  Y.  107; 
53  Pa.  335;  Eby  v.  Schumacher,  29  §§  773^  777.  gmith  v.  Savin,  141  N. 
id.  40;  Sturgess  v.  Bissell,  46  N.  Y.  y.  315. 

462;  Magnin  v.  Dinsmore,  62  id.  35,  gg  g^g  Wagner  v.  Peterson,  83  Pa. 

20  Am.  Rep.  442;   Sisaon  v.  Cleve-  ggg.  pi„kerton  v.  Manchester  R..  42 

land,  etc.  R.  Co.,  14  Mich.  489.        ,  „   „     „.         ^-. 

95  Baker  v.  Drake,  53  N.  Y.  211,  V  "  .  '  ^  ,  ^  ,  , 
13  Am.  Rep.  507;  Ormsby  v.  Ver-  ^"^  ^^^^^^  ^-  ^^"^^'^^  ^^'^'  ^ 
mont  C.  M.  Co.,  56  N.  Y.  623;  Mer-  O"*"  ^^^'  *^«  ^^S^^^*  P"<=«  ^^^^^^"^ 
chants'  &  T.  Bank  v.  Farmers'  &  M.  ^"^-^  t™^  of  the  sale  and  that  of  de- 
Nat.  Bank,  60  id.  40;  Wehle  v.  fault  was  accepted  as  the  rule  of 
Haviland,    69    id.    448;     Matthews  damages. 

V.  Coe,  49  id.  57 ;  Tyng  v.  Commer-  97  Minor  v.  Beveridge,  141  N.  Y. 

cial    W.,    58    id.    308;     Whelan    v.       399,  38  Am.  St.  804. 
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by  an  unauthorized  sale  thereof,  followed  by  a  refusal  to  re- 
place the  stocks,  and  to  replace  them  himself  within  a  reasonable 
time  after  notice  of  the  sale.  This  rule  applies  whether  the 
stock  was  carried  on  a  margin  for  the  owner,  or  whether  he  had 
paid  for  it  in  full  and  was  holding  it  as  an  investment.^' 

The  special  circumstances  which  warrant  an  increase  of  dam- 
ages beyond  the  value  at  the  time  and  place  of  conversion  are 
those  which  on  general  principles  justify  the  allowance  of  con- 
sequential damages;  and  sometimes  the  courts  proceed  on  prin- 
ciples analogous  to  those  which  a  court  of  equity  applies  to 
unfaithful  trustees.  Where  property  is  disposed  of  by  an  agent 
contrary  to  instructions  or  without  authority  it  is  often  property 
purchased  and  directed  to  be  held  for  a  particular  purpose. 
When  that  happens,  and  the  object  is  thwarted  by  the  act  or 
omission  complained  of,  the  injury  is  properly  estimated  with 
reference  to  the  special  value  of  the  property  for  the  particular 
use  intended. 

§  782.  Liability  for  making  sale  on  unauthorized  terms.  The 
acceptance  of  a  consignment  is  an  implied  acceptance  of  the 
accompanying  terms  stated  by  the  consignor.  Thus,  where  the 
consignor  informed  his  factor  that  he  had  made  a  consignment 
to  him  and  should  anticipate  the  avails  by  drawing  certain  bills 
of  exchange  on  him,  by  accepting  the  consignment  it  was  con- 
sidered that  he  became  bound  to  pay  the  bills;  that,  having 
failed  to  pay  them,  he  was  liable  to  the  drawer  for  the  damages 
and  costs  which  he  had  necessarily  paid  by  reason  of  the  bills 
having  been  protested. ^^  A  factor  is  authorized  to  sell  on  credit 
where  it  is  justified  by  the  usages  of  trade  and  the  credit  is  not 
beyond  the  usual  period.^     If  his  instructions  are  to  sell  for 

98  Wright  V.  Bank,  110  N.  Y.  237,  Bordman,  1  Story  43 ;   Daylight  B. 

1  L.K.A.  289;  Sanger  v.  Price,  114  Co.  v.  Odlin,  51  N.  H.  56,  12  Am. 

App.  Div.  (N.  Y.)  78.  jjep.   45;    Story  on  Agency,   §§   60, 

99Urquhart  v.   Mclver,  4  Johns.  ^^g.    ^^^^^^    ^„    ^^^^^^^    g    990 . 

•^'^^-                    „  ,     .         „    T,  T,,  Pinkham  v.  Crocker,  77  Me.  563. 

1  Byrne   v.    Schwmg,    6    B.  Mon.  ^     i,     ,    ^           L 

,„„    %^     T         J-         Ti„„-i*  T   ;a  In  the  last  case  the  rule  apphed 

199;    De   Lazardi  v.  Hewitt,  7   id.  '^'^ 

697;  Greely  v.  Bartlett,  1  Me.  172,  is  that  it  will  be  presumed,  nothing 
10  Am.  Dec.  54;  Clark  V.  Van  North-  appearing  to  the  contrary,  that  a 
wick,    1    Pick.    343 ;    Forrestier    v.      credit  sale  is  according  to  usage. 
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cash,  or  the  sale  is  made  on  credit  contrary  tp  the  usage  of  the 
place  the  factor  makes  himself  liable  for  the  purchase  price.' 
Where  the  principal  consigns  for  sale  without  instructions  and 
the  factor  sells  for  cash  on  delivery  without  Igiving  credit  it  is 
his  duty  to  obtain  payment  before  he  allows  the  property  to  go 
out  of  his  control.  If,  through  negligence  or  carelessness  on 
his  part  or  as  a  matter  of  favor  to  the  vendee  he  is  allowed 
to  get  possession  without  making  payment  the  factor  is  liable 
to  the  consignor  for  the  price.*  So  if,  on  the  expiration  of  a 
credit,  he  extends  it  without  the  assent  of  his  principal  he  is 
responsible  for  any  loss  which  results  from  such  extension.^ 
In  selling  on  credit  the  factor  must  exercise  skill  and  prudence, 
and  if  without  consulting  his  principal  he  gives  credit  to  a 
customer  known  to  be,  or  whom  due  inquiry  would  have  shown 
to  be,  of  doubtful  responsibility,  he  will  be  chargeable  with  any 
consequent  loss.^  Where  goods  sold  were  not  paid  for  or  de- 
livered, but  remained  in  a  warehouse,  and  the  factor  failed  for 
a  month  after  the  sale  to  give  the  purchaser's  name  to  his  prin- 
cipal, the  latter  being  thereby  rendered  unable  to  protect  him- 
self, the  factor  was  liable  for  the  value  of  the  goods  at  the  price 
for  which  they  were  sold  by  him.  For  three  days  following  thg,t 
on  which  the  factor  should  have  given  his  principal  definite  in- 
formation respecting  the  sale  the  goods  could  have  been  resold 
for  the  contract  price ;  hence  it  was  presumed  that  the  principal 

2  Hall  V.  Storra,  7  Wis.  253 ;  Cat-  Tlie  failure  cxf  an  agent  to  take 
lin  V.  Smith,  24  Vt.  85;  Sheffield  v.  the  notes  of  the  purchaser  for  the 
Linn,  62  Mich.  151;  Walker  v.  price  of  goods  does  not  make  him 
Smith,  4  Dall.  389,  1  L.  ed.  878.  liable    to    his    principal    for    their 

3  Harlan  v.  Ely,  68  Cal.  522;  price,  but  only  for  compensation 
Stearins,  etc.  Go.  v.  Heinzmann,  17  to  the  extent  of  the  injury.  Bird- 
C.  B.   (N.  S.)   56.  sell   Mfg.   Co.   v.    Brown,   96   Mich. 

*  Deshler  v.  Beers,  32  111,  368,  83  213. 

Am.  Dec.  274.     See  Stollenwerck  v.  6  Hairston  v.  Medley,  1  Gratt.  98 ; 

Thacher,  115  Mass.  224;  Phillips  v.  Amory  v.  Hamilton,   17  Mass.  103. 

Moir,  69  111.  155;  Morrison  v.  Cole,  6  Ernest  v.   Stoller,   5   Dill.   438; 

30  Mich.  102;  Johnson  v.  Totten,  3  Howe  v.  Sutherland,  39  Iowa  484; 

Gal.  343,  58  Am.  Dec.  412;  Lubert  Foster  v.  Waller,  75  111.  464;  Bur- 

V.  Chauviteau,  3  Cal.  458,  58  Am.  rill  v.  Phillips,  1  Gall.  360;  Housel 

Dec.  415;  Fick  v.  Eimnels,  48  Mich.  v.   Thrall,    18   Neb.   484.     See   Gor- 

302.  man  v.  Wheeler,  10  Gray  362. 
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would  have  ordered  a  resale  had  be  known  all  the  facts  he  ought 
to  have  been  in  possession  of,  and  the  factor  was  liable  to 
account  from  the  last  date  at  which  such  price  could  have  been 
obtained^  Factors  may  conduct  business  either  wholly  or  in 
part  without  disclosing  their  principals,  take  notes,  judgments 
and  insurance  policies  in  their  own  names,  without  being  charge- 
able with  conversion,  on  those  forms  having  the  effect  to  exclude 
their  principals.'  They  are  entitled  to  a  general  lien  on  the 
goods  or  their  proceeds  in  their  hands  for  their  demands  against 
the  principal,  not  only  for  commissions,  advances  and  disburse- 
ments, but  for  their  liabilities  in  behalf  of  their  principals  not 
yet  matured.'  An  auctioneer  who  misdescribes  the  land  sold  is 
not  responsible  to  the  owner,  the  successful  bidder  having  re- 
fused to  complete  his  purchase,  for  the  vacation  of  the  premises 
by  the  plaintiff's  tenant,  nor  for  injury  to  them  while  they  were 
unoccupied,  the  damages  being  too  remote." 

§  783.  Recovery  against  factor  whose  commission  is  guar- 
anteed. Where  a  factor  receives  a  del  credere  or  guaranty  com- 
mission there  is  a  diversity  of  views  as  to  his  undertaking: 
whether  it  is  absolute,  as  that  of  the  primary  debtor,  to  pay  the 
principal  the  amount  to  which  he  is  entitled  for  the  goods  sold 
on  the  expiration  of  -the  buyer's  credit,  irrespective  of  his  sol- 
vency or  insolvency ;  ^*  or  whether  it  is  a  guaranty  which  binds 
the  factor  like  a  surety  to  pay  on  the  purchaser's  default.^*  On 
either  view  when  the  event  transpires  which  entitles  the  prin- 
cipal to  apply  to  the  factor  for  payment  recovery  may  be  had 
against  him  for  the  goods  sold  of  the  amount  which  would  be 

7  Western    Union    C.    S.    Co.    v.  12  Gall  v.  Comber,  7  Taunt.  558 
Winona  P.  Co.,   197   111.   457.  Hornby   v.   Lacy,   6   M.   &   S.   566 

8  Story  on  Agency,  §   111.  Peele  v.  Northeote,   7   Taunt.   478 

9  Stevens  v.  Robins,  12  Mass.  180;  Morris  v.  Cleasby,  4  M.  &  S.  566 
Story  on  Agency,  §§  351,  377,  378.  gtory  on  Agency,  §  215;  Thompson 

lODranow      v.      MacDonald,      76  ^    pgrkins,  3  Mason  232;   Mechem 

N.  J.  L.  259.  on  .Agency,  §  1014.    See  Bradley  t. 

11  Sherwood  v.    Stone,    14   N.   Y.  jjj^j^g^^dson,   23  Vt.   721,  2   Blatch. 

267;  Wolfe  v.  Koppel.  2  Denio  368,  ^^^.^  ^   ^              ^^  ^^ 

43  Am.  Dec.  751,  5  Hill  458;  Cart-  ,       ^        ,„«     nv^r  „           t,  ,., 

Wright  V.  Greene,  47  Barb.  9;  'Grove  3  Am.  Eep.  190;  MuUer  v.  Bohlens, 

V.  Dubois,  1  T.  R.  112;  Bize  v.  Dick-  2  Wash.  C.  C.  378;  3  Pars,  on  Cont. 

ason,  id.  285.  92. 
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recoverable  in  an  action  for  money  had  and  received  if  the  pur- 
chaser had  in  fact  paid.^'  If  the  money  be  paid  to  the  factor 
that  generally  fulfills  the  guaranty,  which  does  not  extend  to 
assure  its  safe  arrival  to  the  hands  of  the  principal,  though  such 
factor  is  bound,  to  the  care  and  prudence  due  from  an  agent  in 
sending  it.^*  But  if  the  guaranty  evinces  an  intention  to  cover  a 
safe  remittance  the  responsibility  may  be  thus  enlarged.^* 

§  784.  Rendering  accounts;  effect  of  misrepresentation. 
Keeping  and  rendering  accounts,  and  giving  the  principal 
seasonable  information  concerning  his  interests,  are  especially 
duties  of  this  class  of  agents, ^^  and  they  are  very  strictly  re- 
sponsible for  the  truth  of  their  accounts  and  reports."  In  Penn- 
sylvania it  has  been  held  that  vrhere  the  information  transmitted 
is  such  as  may  induce  the  principal,  in  the  adaptation  of  his 
operations  to  his  means,  to  rely  on  an  otitstanding  debt  as  a 
fund  on  which  he  may  confidently  draw,  the  agent  makes  the 
debt  his  own.  The  representation  has  the  effect  of  an  estoppel. '' 
In  that  case  the  agent  credited  the  principal  in  his  annual  ac- 
count current  with  a  debt  outstanding  that  afterwards  proved 

15  Swan  V.  Nesmith,  7  Pick.  220,  cancellation  of  an  order  given  him 
19  Am.  Dec.  282;  Wolfe  v.  Koppel,  because  he  delayed  for  fourteen  days 
5  Hill  458,  2  Denio  368,  43  Am.  to  send  the  order  to  his  principal; 
Dec.  751.  See  Dunnell  v.  Mason,  1  ^he  damage  to  the  latter  was  not 
btory  54d.  gyjjjj  g^g  might  have  been  reasonably 

1*  1  Pars,  on  Cont.  92 ;   Lucas  v.  i.  j    i.  j  i  ■  c  j.x. 

v^i^uu.  17   ,   ^u^  expected   to    occur,   delivery  of  the 

Groning,   7   Taunt.'  164;    Muller   v.  ,         ...  .     ,        ,.,   , 

°  „    ,      ,         „   ,,  goods  not  bemg  required  until  two 

Bohlens,  supra:  Heubaeh  v.  Rother,  ,        ,    _  ,^        ..       .,  , 

„   .r,         «„»     -r         •  ,  -.r  ■        ■,  ^id  3,  half  mouths  after  the  order 

2  Duer  227;    Levenck  v.  Meigs,   1  .  ^^     ,  .„,■,,„„ 

„  ._._,  T  .  Tjv  was  given.  Hurley  v.  Packard,  182 
Cow.  654.    But  see  Lewis  v.  Brehme,  ^  •'  ' 

Mass.  216. 
supra. 

iSMcKenzie  v.  Scott,  6  Bro.  P.  C.  "«   ^   f^^to'   i»*°''">s  his   prin- 

280  eipal  of  the  sale  of  his  property  and 

16  Dodge  V.  Hatchett,  118  Ga.  does  not  comply  with  a  request  for 
883;  Haight  v.  Haight,  46  Misc.  details  he  thereby  raises  a  presump- 
( N.  Y. )  501  ■  Arrott  v.  Brown,  6  tion  which  authorizes  the  strictest 
Whart.  9;  Brown  v.  Arrott,  6  W.  &  construction  of  the  evidence  against 
S.  402;  Elliott  v.  Walker,  1  E&wle  him  as  to  amount,  value  and  price. 
126;  Forrestier  v.  Bordman,  1  Bate  v.  McDowell,  49  N.  Y.  Super. 
Story  43;  Clark  v.  Moody,  17  Mass.  106.     See   §   782. 

245.  18  Harvey    v.    Turner,    4    Rawle 

An  agent  employed  to  take  orders  223;  Arrott  v.  Brown,  supra.  See 
for  goods  is  not  responsible  for  the       §  769. 
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bad,  and  because  tbe  agent  neglected  to  give  notice  of  that  fact 
within  a  reasonable  time  he  was  held  responsible  as  an  insurer 
of  it.  There  would  seem  to  be  none  of  the  qualities  of  an  estop- 
pel in  the  facts  of  such  a  case,  and  no  ground  for  making  the 
agent  so  liable.  He  incurred  no  liability  for  selling  on  credit, 
because  he  sold  to  a  purchaser  then  in  good  credit,  or  apparently 
so;  he  credited  the  debt  as  one  against  such  a  purchaser,  but 
not  acting  on  a  guaranty  commission  he  did  not  insure  its  col- 
lection. His  omission  to  give  notice  of  a  subsequent  failure 
was  mere  negligence,  as  the  insolvency  is  not  considered  as  im- 
peaching the  good  faith  or  prudence  of  the  sale.  Such  negli- 
gence, on  general  principles,  rendered  him  liable  for  the  actual 
injury  resulting  therefrom, ^^  by  the  principal  not  having  early 
information  to  warn  him  against  any  operations  proceeding 
upon  that  credit  as  a  fund.  The  existence  of  the  credit  is  a  cir- 
cumstance in  the  situation  requiring  greater  diligence  in  com- 
municating any  fact  affecting  it ;  it  is  also  a  fact  material  on  the 
question  of  damages,  if  in  the  absence  of  notice  the  principal 
was  subjected  to  any  sacrifice  by  acting  upon  such  credit  as 
real.  The  assumption  that  such  negligence  caused  a  loss  equal 
to  the  amount  of  the  debt  and  that  the  agent  should  therefore 
be  responsible  for  it  as  an  insurer,  independent  of  the  conse- 
quences in  the  particular  case,  is  treated  as  an  exception  in  that 
state  to  the  general  rule  and  has  been  criticised  as  such.*" 
Whether  a  factor  assumes  an  uncollected  debt  on  report  of 
which  he  gives  the  principal  credit,  assumes  liabilities  or  makes 
payments  is  a  question  of  intention.  When  the  factor  pays  or 
gives  his  note  or  a  credit  to  his  principal  for  such  a  debt  in  a 
final  account  it  has  been  considered  that  he  intended  to  make 
the  debt  his  own.*^  But  giving  credit  to  the  principal  for 
unmatured  debts  in  an  account  current,  or  giving  notes  made 
payable  when  funds  from  such  debts  are  expected  is  not  a  con- 
clusive assumption  of  them  by  the  factor ;  such  credit  is  but  a 

19  Elliott  V.  Walker,  1  Rawle  126.  250.     SSe  Hapgood  v.  Batoheller,  4 

80  1    Am.   L.    Cases   661,   note   to  Mete.     (Mass.)     573;    Eobertson    v. 

Goodenow  v.  Tyler.  Livingston,  5  Cow.  473;   Harvey  v. 

21  Oakley    V.    Crenshaw,    4    Cow  Turner,  4  Eawle  223. 
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liquidation  of  the  account  and  does  not  alter  his  responsibility.** 
He  is  entitled  to  charge  back  to  the  principal  such  of  the 
credited  debts  as  prove  bad,*^  or  to  defend  against  the  principal's 
action  on  a  note  given  for  such  credits  in  the  same  event  on  the 
ground  of  a  failure  of  consideration.** 

§  785.  Remitting  funds;  consequences  of  failure  to  obey 
orders.  A  factor  or  consignee,  after  apprising  his  principal  of 
the  sale  of  goods  consigned  to  him,  may  v^aiit  to  receive  direc- 
tions as  to  the  mode  of  remitting  the  net  proceeds;  he  is  not. 
liable  to  an  action  until  he  is  in  some  default  in  remitting  or 
paying  according  to  the  orders  of  his  principal.*'  He  is  not 
liable  for  interest  until  he  is  in  default.*^  He  must  make 
remittance  in  the  manner  directed  by  the  principal.  If  in- 
structed to  remit  by  draft  and  he  remits  in  a  different  manner 
and  the  money  is  lost,  he  must  bear  the  loss.*''  In  February, 
183.7,  S.,  a  resident  of  JSTew  York,  received  a  sum  of  money  of 
H.,  M^ho  resided  in  Liverpool,  and  was  directed  to  remit  by  pur- 
chasing and  forwarding  a  bill  of  exchaaige.  S.  thereupon  pur- 
chased a  bill  on  his  own  credit  at  a  premium  of  eleven  and  one- 
half  per  cent.,  which  he  forwarded  to  H.  at  ten  per  cent.,  that 
being  the  rate  at  which  similar  bills  were  then  selling  for  cash. 
H.  kept  the  bill  until  November,  1839,  having  in  the  meantime 
made  various  unsuccessful  efforts  to  collect  it,  and  was  then  first 
informed  that  it  had  not  been  purchased  with  his  money.  He 
immediately  wrote  to  S.  that  the  bill  would  not  be  regarded  as 
payment,  and  shortly  afterwards  brought  an  action  for  money 
had  and  received,  and  it  was  held  that  the  action  was  maintain- 
able.*' It  is  not  less  than  that  because  the  land  was  sold  at  an 
advance  which  more  than  covered  the  incumbrance.*'     If  a 

88  Robertson  v.  Livingston,  5  Cow.  28  EUery  v.  Cunningham,  1  Mete. 

473 ;  Eeily  V.  Lamar,  2  Cranch  343 ;  (Mass.)     112;    Pope   v.    Barrett,    1 

Hapgood    V.     Batcheller,     4    Mete.  Mason  117.    See  Fulkerson  v.  White, 

(Mass.)   573.  22  Tex.  674. 

23  Eeily  v.  Lamar,  supra.  27  Foster  v.  Preston,  8  Cow.  198; 

24  Hapgood  V.  Batcheller,  supra.  Kerr  v.  Cotton,  23  Tex.   411. 
2B  Ferris  v.  Paris,  10  Johns.  285 ;  28  Hays  v.  Stone,  7  Hill  128. 

Halden  v.   Crafts,   4   E.   D'.   Smith  29  Harrison  v.  Brega,  20  Up.  Can. 

490;  Cooley  v.  Betts,  24  Wend.  203;  Q.  B.  324   (action  against  an  officer 

Brink  v.  Dolsen,  8  Barb.  337 ;  Green-  for  negligently  omitting  an  incum- 

tree  v.  Kosenstock,  61  N.  Y.  583.  brance  from  his  certificate). 
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factor  refuses  to  deliver  goods  in  his  possession  on  the  termi- 
nation of  his  agency  he  is  chargeable  with  their  market  value  at 
the  time  of  his  refusal.'"  A  sub-agent  intrusted  with  the  col- 
lection of  a  debt  from  a  third  party  may  not  apply  the  proceeds 
thereof  to  the  payment  of  a  claim  due  himself  from  the  prin- 
cipal agent  from  whom  it  came,  or  in  any  way  divert  the  funds 
from  a  quick  transmission  to  his  principal.  If  the  latter  directs 
the  sub-agent  to  make  any  other  use  of  the  funds  and  such 
direction  is  complied  with,  the  sub-agent  knowing  that,  so  far 
as  his  principal  is  concerned,  the  fimds  are  trust  funds,  is  liable 
therefor  to  the  principal.'^  An  agent  must  remit  funds  to  his 
principal  without  a  demand  therefor;  but  is  not  liable  for  in- 
terest unless  they  are  detained  without  consent.'*  The  refusal 
to  remit  them  as  directed  by  their  owner  makes  the  managing 
agents  of  a  trust  company  liable  for  their  loss  irrespective  of 
intent  to  deprive  him  of  them.'' 

§  786.  Liability  of  brokers.  Brokers  constitute  a  distinct 
class  of  agents,  and  are  employed  in  a  great  variety  of  com- 
mercial transactions.  Breaches  of  their  duty  are  compensated 
on  the  same  fundamental  rules  as  apply  between  principal  and 
agent  generally.  Though,  strictly,  a  broker  is  a  mere  nego- 
tiator of  bargains  between  other  parties,  without  any  trust  or 
bailment  of  the  subject  of  his  agency,  still  the  name  is  some- 
times applied  to  agents  who  have  actual  or  symbolical  posses- 
sion of  the  thing  which  is  the  subject  of  their  negotiations.'*  A 
broker  must  make  full  satisfaction  to  his  principal  for  any  loss 
sustained  by  his  fault ;  the  principal  has  recourse  upon  him  for 
damages  which  will  be  equivalent  in  amount  to  the  advantages 
which  would  have  resulted  from  a  due  discharge  of  duty.  Thus, 
a  loan  broker  who  undertook  to  obtain  ample  security  for  his 
principal's  money  by  mortgage  of  real  estate  and  took  a  mortgage 
which  proved  insufficient  in  consequence  of  prior  incumbrances, 
was  liable  for  the  loss,'°  which  was  measured  by  the  difference 

80  Monnet  v.  Merz,  127  N.  Y.  151.  83  Sweet  v.  Montpelier  Sav.  Bank 

81  Milton    V.    Johnson,    79    Minn.      &  T.  Co.,  73  Kan.  47. 

170,   47   L.R.A.   529.  34  See    Story    on    Agency,    §    32: 

82  Young  V.  Kimber,  44  Colo.  448,       Mechem  on  Agency,   §   13. 

28  L.R.A.(N.S.)   626.  SSShipherd  v.  Field,  70  111.  438; 
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between  the  amount  loaned  and  the  value  of  the  security.'® 
If  a  broker  directed  to  loan  money  on  a  particular  property,  if 
unincumbered,  makes  the  loan  with  a  pre-existing  mortgage  still 
on  it,  his  liability  cannot  exceed  the  amount  of  such  mortgage.^' 
Where  the  action  was  based  upon  a  complaint  in  three  counts, 
for  breach  of  contract  to  invest  the  plaintiff's  money  safely, 
for  negligence  in  making  the  investment  and  for  fraudulent 
representations  as  to  the  securities,  the  measure  of  damages  was 
held  to  be  the  difference  between  the  securities  delivered  and  safe 
securities,  the  assessment  to  be  made  under  the  first  two  counts 
as  of  the  time  the  plaintiff  acquired  the  security ;  the  same  rule 
as  to  the  time  of  making  the  assessment  applied  to  the  count 
for  fraud  unless  the  facts  justified  the  application  of  a  different 
rule.  The  facts  which  would  justify  the  assessment  as  of  the 
time  when  the  plaintiff  should  have  been  led  to  inquire  into  the 
condition  of  the  security,  as  by  default  in  the  payment  of  inter- 
est, are  thus  indicated :  If  the  plaintiff  was  aged  and  inexper- 
ienced and  confided  in  the  defendant  because  of  his  friendship 
and  his  position,  and  because  she  had  before  trusted  him  with 
the  making  of  investments,  and  took  the  mortgages  because  of 
his  false  representations  that  the  loans  were  not  in  excess  of  one- 
third  of  the  value  of  the  mortgaged  property,  that  the  appraisers 
were  fair  men,  and  that  he  was  himself  holding  similar  mort- 
gages as  investments  of  his  own  property,  and  she  held  the  mort- 
gages as  investments  without  anything  to  put  her  upon  guard 
until  interest  was  defaulted,  the  damages  should  be  assessed  as 
of  the  time  subsequent  to  that  date  when  reasonable  inquiry  as 
to  the  circumstances  of  the  default  would  have  disclosed  the  true 
condition  and  value  of  the  mortgages.  "The  only  partciular  in 
which  damages  so  assessed  could  exceed  the  damages  as  of  the 

McFarland  v.  McClees  (Pa.),  5  Atl.  Sup.  Ct.  51.    One  judge  thought  the 

50;  Bank  V.  Western  Bank,  13  Bush  plaintiff,     having     repudiated     the 

526,  26  Am.   Rep.   211;   Bannon  v.  mortgage,   was   entitled   to   recover 

Warfield,   42   Md.   22;    Whitney   v.  ^.j^^  f^jj   ^^   ^^^^^^  ^jt^   interest 

Martine,  88  N.  Y.  535;  Rochester  v.  ,,  j-j.-         i       j.        t 

,„,    .,    ,     „'        ,_„      ,,  thereon  on  condition  of  a  transfer 
Levering,    104   Ind.    562,    576;    Mc- 
Farland V.  McCrees,   17   W.  N.  C.  °^  ^^^  mortgage. 
547.  37  Welsh  v.   Brown,   8  Ind.   App. 
SSLowenburg  v.  Walley,  25   Can.  421. 
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time  when  she  had  first  suffered  an  actionable  wrong,  in  conse- 
quence of  the  defendant's' fraud,  would  be  the  depreciation  in 
value  in  the  meantime  due  to  the  depreciation  in  value  of  the 
mortgaged  property  during  the  same  period.  While  we  do  not 
say  that  the  ordinary  investor  who  buys  mortgages  is  not  ex- 
pected to  exercise  from  time  to  time  when  he  acquires  them  rea- 
sonable diligence  to  see  whether  the  value  of  the  mortgaged  prop- 
erty is  depreciating,  we  do  think  that  if  the  plaintiff  was 
induced,  by  the  fraudulent  representations  which  the  evidence 
tended  to  prove,  to  take  these  investments  and  to  hold  them  with- 
out further  inquiry  until  interest  was  defaulted,  she  was  doing 
only  what  under  the  circumstances  was  the  natural  consequence 
of  the  defendant's  wrongful  conduct,  and  that  it  is  just  that  he, 
and  not  she,  should  bear  such  loss  as  was  the  natural  consequence 
of  keeping  the  investments,  as  the  defendant  must  have  been 
aware  from  the  circumstances  she  probably  would  do,  and  as  he 
must  have  expected  her  to  do."  ^' 

As  we  have  seen,  an  insurance  broker  who  neglects  his  duty 
to  effect  insurance  or  performs  that  duty  defectively,  is  made 
liable  in  respect  to  the  loss  in  place  of  the  insurance  as  the  in- 
surer would  have  been  had  the  policy  been  duly  effected.*®  A 
house  agent  who  charges  a  commission  to  a  landlord  for  letting 
his  house  is  bound  to  due  and  reasonable  care  in  ascertaining 
the  solvency  of  the  tenant;  and  if  in  default  in  this  respect  to 
make  compensation  for  the  rent  lost  by  the  tenant's  insolvency.*" 

Stock  brokers  are  employed  in  respect  to  stocks,  bonds  and 
things  of  that  nature  to  make  sales  and  purchases  very  nearly 
as  factors  are  in  respect  to  merchandise,  and  their  liabilities 
are  governed  by  the  same  principles.  They  are  as  agents  bound 
to  obey  the  instructions  of  their  customers,  and  must  not  only 
answer  for  any  loss  or  damage  which  results  from  any  devia- 
tion,*^ but  may  be  made  liable  as  for  conversion  whenever  they 

88  Coffing  V.  Dodge,  167  Mass.  231.      afterward    becomes    insolvent    the 

89  §  772.  owner's  measure  of  damages  is  not 

40  Heys  v.  Tindall,  1  B.  &  8.  296.  the  amount  of  depreciation  in  price 

41  Where  a  broker  employed  to  after  failure  to  accept,  but  the 
sell  stock  fails  to  make  a  binding  amount  of  dividends  the  owner  could 
contract    with    the    purchaser    who  have  collected  as  a  creditor  of  the 
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make  any  disposition  of  the  subjects  of  their  agency  contrary 
to  their  duty.    Where  a  certificate  of  shares  in  a  corporation  was 
intrusted  to  a  broker  with  directions  to  sell  under  circumstances 
specified,  it  was  held  that  he  had  no  right  to  transfer  the  shares 
for,  any  other  purpose  to  the  name  of  another  person  or  to  his 
own  name  J   and  that  evidence  of  a  custom  or  usage  among 
brokers  so  to  do  was  not  admissible;  that  the  owner  might  treat 
such  a  transfer  as  a  sale,  and  recover  the  market  price  of  the 
shares  on  the  day  of  the  transfer  although  the  broker  afterwards 
tendered  to  him  another  certificate  of  an  equal  number  of  such 
shares.**    And  he  is  subject  to  the  same  rule  of  damages  if  he 
converts  stock  or  bonds  deposited  with  him  as  a  pledge  or  se- 
curity.**   Where  a  broker  undertakes  to  sell  stock  for  a  customer 
and  to  carry  it  on  the  payment  of  margin  and  commission,  he  is 
bound  to  make  both  a  sale  and  a  purchase.     Every  short  sale 
is  made  by  the  seller  with  the  contemplation  of  covering  it  by  a 
purchase  when  the  market  shall  have  declined,  and  for  the  pur- 
pose of  making  a  profit  by  the  decline.     When  the  broker  has 
made  the  short  sale,  delivered  the  stock  to  the  purchaser  and  re- 
ceived the  price  he  is  said  to  carry  it  for  his  principal  until  he  is 
bound  by  his  contract  to  purchase  stock  to  cover  it,  and  the 
margin  is  the  broker's  security  against  any  loss  by  advance  in 
the  market  during  that  time.     If  this  time  is  not  fixed  by  the 
contract  the  law  implies  from  his  agreement  to  make  a  short 
sale  for  his  customer  on  a  commission  that  it  is  part  of  the  bar- 
gain that  the  broker  shall  carry  the  stock  for  a  reasonable  time, 
for  in  no  other  way  can  the  object  of  the  parties  be  effectuated. 
A  short  sale  to  be  covered  immediately  would  be  a  very  idle 
proceeding.     The  broker  can,  however,  close  the  transaction  at 
any  time  if  the  margin,  upon  his  demand  and  notice,  is  not  kept 
good.    After  he  has  carried  the  stock  for  a  reasonable  time,  thus 
affording  his  customer  an  opportunity  to  realize  his  expectations, 
he  iliay,  upon  proper  notice,  terminate  his  relations  with  him. 

purchaser.      Minnear    v.    Gay,    217  Hart,  49  N.  Y.   301.     See  Ames  v. 

Mass.  403.  Sutherland,   11   Ont.   L.   R.   417,   9 

42  Parsons    v.    Martin,    11    Gray  id.  631. 

Ill;   Taylor  v.  Ketchum,   35  How.  « Wagner    v.    Peterson,    83    Pa. 

Pr.  289,  5  Robert.  507;   Taussig  v.  238;  Neiler  v.  Kelly,  69  id.  403. 
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He  is  his  agent,  and  must  obey  his  orders  both  in  mating  the 
sale  and  covering  it.  If  he  acts  without  orders  or  against  them, 
he  commits  a  breach  of  duty,  and  becomes  liable,  like  any  other 
agent,  for  the  loss  he  may  occasion  his  principal.  Where  a  bro- 
ker, after  a  short  sale  of  stock  made  for  his  principal  without 
notice  to  him,  or  any  default  on  his  part,  or  any  authority  from 
him,  bought  in  the  stock  and  covered  the  short  sale  and  after- 
wards, on  receiving  the  principal's  direction  to  cover  the  short 
sale,  did  not,  as  he  could  not,  comply,  having  previously  disabled 
himself  from  doing  so  by  his  own  purchase,  he  was  held  liable 
to  his  principal  for  the  difference  between  the  price  at  which 
the  stock  was  sold  short  and  the  market  price  on  the  day  when  the 
order  was  received  to  purchase,  with  interest,  deducting  com- 
missions and  revenue  stamps.**  If  a  broker  violates  his  contract 
to  carry  grain  for  his  principal  by  selling  without  notice  or 
demand  for  margins  and  at  a  sacrifice  he  cannot  recover  his 
commissions  or  advances  in  an  action  upon  the  contract,  even 
subject  to  the  principal's  right  to  recoup  damages,*^  and  the 
latter  may,  under  the  common  counts  in  assumpsit,  recover  all 
moneys  advanced  as  margins.*^  There  may  be  such  recovery 
if  purchases  are  not  made,  fictitious  reports  of  transactions  be- 
ing made  to  the  principal.  It  is  immaterial  in  such  a  case 
whether  loss  was  sustained  or  not.*'  In  a  late  English  case  a 
broker  on  the  London  stock  exchange  wrongfully  closed  a  cus- 
tomer's account  which  he  had  agreed  to  keep  open  until  the  next 
account.  The  case  was  tried  before  Wills,  J.,  who  regarded  the 
question  of  the  measure  of  damages  as  a  difiicult  one.     He 

**  White  V.  Smith,  54  N.  Y.  522 ;  price  specified,  which  they  did  not 

Knowlton  v.  Fitch,  48  Barb.  593,  52  do.     The  purchase  might  have  been 

N.   Y.   288;    Cothran  v.   Ellis,   107  made  at  the  price  named.     It  was 

111.  413;  Denton  v.  Jackson,  106  id.  ruled  that  plaintifl''s  damages  were 

433;  Barber  v.  EUingwood,  144  App.  the     amount     the     brokers     would 

Div.   (N.  Y.)   512.  have  owed  him  had  they  made  the 

In  Campbell  v.  Wright,  118  N.  Y.  purchase. 
594,  brolcers  sold  wheat  short  for  a  4S  Ball  v.  Clark,  28  Fed.  179. 

customer  on  a  margin  and  bought  in  ,   *6  Larminie    v.    Carley,    114    111. 

without  authority  on  his   account.  196;  Jones  v.  Marks,  40  111.  313. 
He    repudiated    the    purchase    and  ^  Praut  v.  Chisolm,  21  App.  Div. 

directed  them  to  buy  for  him  at  a-  (N.  Y.)   54. 


2966  SUTHEKLAND  ON  DAMAGES.  [§  Y86 

thought  that  the  plaintiff  was  entitled  to  all  the  advantages  that 
might  have  been  his  had  the  contract  been  carried  out,  including 
the  right  to  sell  the  shares  whenever  he  chose.  At  different  times 
different  prices  might  have  been  realized.  Although  it  was 
perfectly  certain  that  the  best  prices  ruling  during  the  time 
would  not  have  been  realized,  exactly  the  same  thing  took  place 
in  other  cases  in  which  persons  withholding  property  from  the 
owner  had  been  liable  for  the  best  prices  during  the  time  the 
property  was  withheld.  It  was  a  case  in  which  the  wrong-doer 
suffered  because  he  was  a  wrong-doer,  and  the  plaintiff  was 
entitled  to  the  best  prices  of  the  shares  during  the  time  it  was  in 
his  option  to  sell  or  not  to  sell.**  The  reviewing  court  dis- 
agreed with  this  view,  and  ruled  that  the  damages  were  to  be 
arrived  at  by  the  price  of  the  stocks  at  the  end  of  the  time  agreed 
upon  for  settlement,  they  having  been  higher  then  than  the 
contract  price,  but  not  so  high  as  during  the  interval.**  The 
case  was  regarded  as  similar  to  one  for  the  delivery  of  mer- 
chandise. 

A  broker  purchased  stock  for  a  customer,  not  as  an  invest- 
ment, but  upon  speculation ;  the  latter  furnishing  a  small  amount 
as  a  margin  and  the  former  supplying  the  residue.  It  was 
held  that  if,  upon  being  advised  of  an  unauthorized  sale  of  the 
stock,  the  principal  desires  further  to  prosecute  the  adventure, 
he  has  a  right  to  disaffirm  the  sale  and  to  require  the  broker 
to  replace  the  stock,  and  upon  failure  or  refusal  to  do  this  the 
remedy  of  the  principal  is  to  replace  it  himself;  and  the 
advance  in  the  market  price  from  the  time  of  the  sale  up  to  a 
reasonable  time  to  replace  it,  after  notice  of  the  unauthorized 
sale,  affords  a  complete  indemnity  and  is  the  proper  measure 
of  damages.^"     This  rule  applies  whether  the  broker  neglects 

48  Michael  v.  Hart,  17  T.  L.  Rep.  13  Am.  Eep.  507 ;  Markham  v. 
761  (1901),  affirmed,  on  further  Jaudon,  41  N.  Y.  235;  Gruman  v. 
consideration    by    the    same    judge,       ^^^^^^   g^   ^     gg.    ^.^j^.   ^    q^^^^^ 

'■^!»ll-V^;^'  ^^llr    ^      nnnon     i       90   id-    368;    Wright   V.   Banlc,    110 

49  Michael    v.     Hart,     [1902]     1  ,       '  ^ 

jj   g   4g2  id.  237,  1  L.R.A.  289;   Galigher  v. 

60  Baker  v.  Drake,  53  N.  Y.  211,      Jones,  infra. 
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to  execute  orders  for  the  sale  or  the  purchase  of  stocks.^^  In 
California  it  is  held  that  if  a  broker  binds  himself  to  make  a 
sale  of  property  at  a  specified  price  and  sells  for  less  he  is  liable 
for  the  difference  between  the  value  of  the  property  at  the  ex- 
piration of  the  time  in  which  the  sale  was  to  be  made  and  the 
price  he  was  to  sell  for/^  But  in  Illinois  the  damages  are 
measured  by  the  difference  between  the  highest  attainable  sell- 
ing price  and  the  amount  guarantied,  with  interest  from  the  time 
the  sale  was  to  have  been  made.'^  A  broker  is  liable  for  interest 
on  funds  of  his  principal  if  they  are  not  used  for  the  purpose  for 
which  they  were  supplied.  °* 

A  custom-house  broker  who  undertakes  to  secure  the  qptry  of 
dutiable  goods  before  a  new  tariff  law  takes  effect  must  ex- 
ercise reasonable  diligence  to  that  end;  failing  to  do  so,  he 
will  be  liable  for  the  difference  in  the  duties  imposed  by  the 
old  law  under  which  they  might  have  been  entered,  but  for 
his  default,  and  the  higher  duties  imposed  by  the  new  law.  It 
will  not  be  presumed  in  his  favor,  the  goods  having  been  im- 
ported for  sale,  that  the  owner  would  take  them  out  of  bond 
and  re-export  them  without  paying  the  duties.*'  The  amount  of 
the  money  realized  on  a  sale  and  unpaid  to  the  principal  is  the 
measure  of  his  recovery  r^ardless  of  the  value  of  the  property 
sold.*« 

§  787.  Damages  for  acting  as  agent  without  or  in  disregard 
of  authority.  A  party  may  suffer  injury  from  the  assump- 
tion by  another  to  act  as  his  agent  without  authority,  as  well 
as  by  acts  of  an  agent  contrary  to  private  instructions,  but  in 
the  exercise  of  such  apparent  authority  that  the  principal  can- 
not repudiate  the  acts  done.  In  such  cases  the  pretended  or 
disobedient  agent  is  liable  to  the  principal  for  the  loss  he  suf- 

BiGaligher   v.   Jones,    129   U.    S.  (N.  Y.)  501,  112  App.  Div.  (N.  Y.) 

193,  32  L.  ed.  658.  475. 

62  Dunn  V.  Mackey,  80  Cal.  104.  65  Vernier  v.  Knauth,  7  App.  Div. 

63  Plumb    V.    Campbell,    129    111.  (N.  Y.)   57. 

101,  110.  66  Duncan   v.    Holder,    15    N.    M. 

6*Haight    V.    Haight,_    46    Misc.      323. 
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fers  from  sucli  misconduct."  Where  a  person  falsely  pretending 
to  be  the  agent  of  the  owner  of  land  to  sell  the  same  executed 
a  contract  for  its  sale,  which  was  recorded,  and  upon  which 
the  purchaser  brought  suit  for  specific  performance,  thereby 
putting  the  owner  to  trouble  and  expense,  he  was  held  liable 
to  the  latter  in  an  action  on  the  case  for  the  damages  sustained 
by  him  in  defending  the  suit.^'  So  where  an  agent  so  miscon- 
ducted that  his  principal  was  obliged  to  go  into  chancery  to 
be  relieved  from  his  act,  the  agent  was  required  to  pay  the 
costs.^*  But  where  the  principal  is  not  bound  and  has  the  op- 
tion to  repudiate  the  act  done  in  his  behalf  he  will  ratify  it 
as  to  the  agent  by  ratifying  the  act  as  to  the  other  party,  and 
will  thus  exonerate  the  agent  from  liability  for  acting  without 


.  B7  Hoffman  v.  Farmers'  Co-op.  S. 
Ass'n,  78  Kan.  561;  Stiteler  v. 
Ditzenberger,  45  Pa.  Super.  Ct.  266. 

58Philpot  V.  Taylor,  75  111.  309, 
20  Am.  Eep.  241. 

If  an  agent  delivers  a  deed  in  vio- 
lation of  his  instructions  and  the 
land  is  conveyed  to  an  innocent  pur- 
chaser, the  former  is  liable  for  the 
value  of  the  land  at  the  date  of 
such  delivery  and  interest  thereon 
to  the  time  of  trial.  Triggs  v. 
Jones,  46  Minn.  277. 

B9  Jones  V.  Aronaon,  45  Pa.  Super. 
Ct.  148;  Eespass  v.  Morton,  Hard. 
226. 

In  an  English  case  the  plaintiff 
was  seized  in  fee-simple  of  here- 
ditaments; he  employed  the  defend- 
ant as  his  solicitor  to  procure  money 
on  a  mortgage  thereof.  A  first 
mortgage  was  given  a  third  person, 
and  the  defendant  took  a  second 
mortgage  which  he  himself  pre- 
pared, and  which  contained  a  power 
of  sale  without  the  usual  condition 
that  the  sale  should  not  be  made 
except  in  default  of  payment.  A 
sale  was  made  without  notice  to  the 
mortgagor,  although  at  a  price 
which    was    not    inadequate.      The 


court  found  that  there  was  no  proof 
that  the  plaintiff  had  had  the  pecu- 
liarity of  the  form  of  the  power  of 
sale  properly  explained  to  him; 
and  awarded  him  damages  which  in- 
cluded, first,  such  costs  as  he  had 
been  put  to  by  reason  of  the  sale 
being  made  without  his  knowledge; 
second,  a  sum  estimated  to  cover 
the  costs  which  he  would  be  put  to 
in  making  new  investments  of 
money  realized  from  the  sale  in 
property  of  a  similar  description  to 
that  which  was  sold;  third,  a  sum 
to  represent  the  probable  prospec- 
tive increase  of  value  of  the  here- 
ditaments since  the  time  of  sale  to 
the  trial;  fourth,  tlie^  difference 
between  the  solicitor  and  client 
costs  which  he  incurred  and  the 
party  and  party  costs  which  he 
was  entitled  to  recover  from  the 
defendant.  Cockburn  v.  Edwards, 
16   Ch.  biv.  393    (1880). 

An  agent  who  violated  his  in- 
structions has  been  held  liable  to 
his  principal  for  the  expenses  of 
defending  a  resulting  suit  and  other 
expenditures.  Hawes  v.  Birkholz 
(Misc.),  114  N.  Y.  Supp.  765. 
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or  in  excess  of  his  authority.®"  An  agent  who  has  employed  a 
sub-agent  under  such  circumstances  that  the  latter  is  respon- 
sible directly  to  him,  instead  of  the  principal,  is  as  to  such  sub- 
agent  a  principal ;  he  may  sue  in  his  own  name  for  any  breach 
of  duty  by  such  sub-agent ;  he  will  be  entitled  to  recover  for  the 
benefit  of  his  principal  such  damages  as  he  has  suffered  or  will 
suffer  therefrom;  or  to  an  amount  which  will  indemnify  him- 
self if  the  principal  has  recovered  from  him  the  damages  result- 
ing from  such  sub-agent's  fault, ®^  including  costs  where  it  was 
reasonable  to  defend  and  the  defense  was  conducted  in  a  ju- 
dicious manner.**  An  alternative  judgment  in  favor  of  a  prin- 
cipal to  compel  the  surrender  by  an  agent  of  negotiable  bonds 
for  the  payment  of  money  may  provide  that  if  a  surrender  can- 
not be  made  their  face  value  and  interest  shall  be  recovered  in 
the  absence  of  proof  of  the  inability  of  the  maker  to  pay  in 
whole  or  in  part.'' 

Sectioit  2. 

AGENT    AGAIliTST    PRINCIPAL. 

§  788.  Agent's  rights.  An  agent  is  not  only  entitled  to; 
compensation  for  his  services  in  the  business  of  the  agency,  but 
also  to  be  reimbursed  moneys  paid  by  him  therein  and  to  be  in- 

60  Winpenny  v.   French,   18   Ohio  principal  if  the  latter,  with  knowl- 

St.  469;   Woodward  v.  Suydam,  11  edge  of  the  facts,   ratifies  what  is 

Ohio  360;  jEtna  Ins.  Co.  v.  Sabine,  done;  and  such  ratification  may  be 

6  McLean,  393;    Bray  v.  Qunn,  53  express  or  implied.    Title  Guaranty 

Ga.     144;    Towle    v.    Stevensan,    1  &  Surety  Co.  v.  Drennon,  181  Mo. 

Johns.  Cas.  110;   Beall  v.  January,  App.  198. 

62  Mo.   434;   Nesbitt  v.  Helser,  49  61  Van  Wart  v.  Woolley,  5  Dowl. 

Mo.  383;  Bean  v.  Drew,  15  La.  Ann.  &  R.  374;  Story  on  Agency,  §  201; 

461;    Watson    v.    Bigelow,    47    Mo.  Mainwaring  v.   Brandon,    8    Taunt. 

413.  202.    See  Allen  v.  Suydam,  20  Wend. 

As  between   principal  and   agent  321,  328,  32  Am.  Dec.  555. 

much    more    is    necessary   to    show  62  Mors  le  Blanch  v.  Wilson,  L.  E. 

ratification  than  is  required  to  con-  8  C.  P.  227.     See  §  82;   Baxendale 

stitute    ratification    as    between    a  v.  London,  etc.  E.  Co.,  L.  E.  10  Ex. 

principal  and  third  persons  dealing  35;    Richardson   v.   Dunn,   8   C.   B. 

with  the  agent.     But,  even  though  (N.S.)    655. 

an  agent  has  violated  his  instruc-  68  Western  E.   Co.   v.   B'ayne,   75 

tions,  he  will  not  be  liable  to  the  N.  Y.  1. 
Suth.  Dam.  Vol.  III.— 33. 
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demnified  in  respect  to  any  liabilities  he  has  incurred  within 
his  authority  to  third  persons  in  behalf  of  his  princip'al,  or  by 
obeying  his  lawful  orders.  The  subject  of  compensation  for 
services  has  been  sufficiently  discussed  in  the  ch&pter  on  that 
subject,  and  so  of  the  principal's  liability  for  a  wrongful  ter- 
mination of  the  employment.^* 

§  789.  Reimbursement  of  expenditures.  The  agent's  right  to 
be  repaid  moneys  he  has  expended  for  his  principal  pursu- 
ant to  his  authority  rests  upon  a  clear  legal  ground;  they  are 
paid  at  the  principal's  request  and  the  law  implies  a  duty  and 
promise  to  refund.^'  Thus,  where  a  principal  orders  his  agent  to 
purchase  a  commodity  and  to  draw  on  him  for  the  amount, 
when  the  agent  has  complied  with  such  direction  the  principal 
is  bound  to  accept  and  pay  his  bills ;  if  he  fails  to  do  so  the  agent 
is  entitled  to  recover  from  him  not  only  the  amount  of  the  bills, 
but  damages  and  costs  of  protest.  If  the  agent  has  paid  these  he 
may  recover  upon  a  count  for  money  paid  and  the  bills  may 

64  §  677  et  seq.  13  C.  B.   (N.S.)   459;  Ciipp  v.  Top- 

65  In  re  Titus,  86  Miac.  (N.  Y.)  ham,  6  East  392;  Blackmar  v. 
375;  Shearer  v.  Guardian  T.  Co.,  Thomas,  28  N.  Y.  67;  Hidden 
136  Mo.  App.  229;  Joseph  v.  Sulz-  ^-  Waldo,  55  N.  Y.  294;  Gihon  v. 
berger,  136  App.  Diy.  (N.  Y.)  499;  Stanton,  9  N.  Y.  476;  Monnet  v. 
^,^'  ^^  T.  /  ..  „  Merz,  127  N.Y.  151;  Glover  V.  Hen- 
Montgomery    V.    Lmdsay,     44    Pa  ^^^                       ^^   ^^    ^^ 

Super.  Ct.  516;  Wilson  y.  Clark,  35  ^^      ^^^.^^^^  ^   ^^^^^^^^_  3^  ^pp_ 

Tex.  Civ.  App.  92;  Ramsay  y.Gard-  ^.^      ^^^     ^^     228;     McEwen    v. 

ner,  11  Johns.  439;  Packard  v.  Lie-  Lo^eheim,   115  N.  C.   348;   Bibb  v. 

nowi  12  Mass.  11;  Euffner  v.  Hew-  ^^g^^  ^49  -g.  S.  481,  498,  37  L.  ed. 

itt,     7     W.     Va.     585;     Powell     v.  819,'  826. 

Newburgh,    19   Johns.   284;    Elliott  jn  Moore  v.  Remington,  34  Barb. 

V.    Walker,    1    Rawle    125,    18    Am.  427,  it  was  held  that  where  an  agent 

Dec.   602;    D'Arcy  v.   Lyle,   5   Bin.  is  entitled  to  charge  for  expenses  he 

441 ;  Brown  v.  Clayton,  12  Ga.  564 ;  may  recover  for  the  fair  worth  of 

Warren  v.  Hewett,  45  id.  501 ;  Wade  his  board,  even  though  he  actually 

V.   Roberts,  6  Humph.   124 ;    Shear-  paid  nothing  for  it.     But  the  better 

man  v.   Akins,   4  Pick.  283;    Yeat-  authority  is  to  the  effect  that  an 

man   v.   Corder,   38   Mo.   339;    Bas-  agent  has  no  cla.im  for  reimburse- 

table  V.  Denegre,  22  La.  Ann.  124;  ment   until   he   has    actually   made 

Greely   v.   Bartlett,   1   Me.    172,   10  payment.     Brand  v.  Hendersoft,  107 

Am.  Dec.  54;  Vandyke  v.  Brown,  8  111.   141;   Ware  v.  Heias,  133  Iowa 
N.  J.  Eq.  657;  Sentance  v.  Hawley,  5  285.     See  §  683.     , 
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be  given  in  evidence  on  that  count.^°  This  right  of  action  will  not 
be  affected  if  the  agent  sells  the  commodity  without  orders  after 
the  protest  of  the  bills  although  he  has  rendered  no  account  of 
the  sales. ^^  An  agent  who  insures  his  principal's  property  may 
recover  the  premiums  paid  although  the  policies  were  voidable 
because  issued  by  himself  as  the  agent  of  the  insurer.^'  On  an 
accounting  between  principal  and  agent  to  recover  the  excess 
over  the  actual  price  of  land  purchased,  which  the  latter  had 
appropriated,  the  sum  paid  by  him  to  a  third  party,  who  had  no 
knowledge  of  the  deception  practiced  by  the  agent,  for  informa- 
tion that  the  land  was  for  sale  is  a  proper  credit  in  favor  of  the 
agent.®'  Sums  paid  for  storage  and  insurance  may  be  recovered 
though  incurred  after  the  expiration  of  the  time  the  broker  was 
directed  to  sell  if  the  delay  has  been  ratified  by  the  consignor 
and  the  broker  acted  in  good  faith  and  with  reasonable  care. 
Agreed  interest  on  advances  should  be  computed  to  the  time 
fixed  for  the  sale  of  the  property,  or  until  it  was  actually  sold 
if  the  consignor  waived  the  delay.'"'  The  sale  by  a  broker,  with- 
out proper  notice,  of  stock  purchased  by  him  for  a  customer  on 
a  margin  and  held  in  pledge  to  secure  the  advance  made  does 
not,  as  matter  of  law,  extinguish  the  claim  against  the  customer 
for  the  advance.'^  The  principal  cannot  avoid  liability  to  his 
agent  for  commission  and  for  reimbursement  for  his  outlays, 
after  the  services  have  been  performed,  because  the  contract  un- 
der which  the  agent  acted  was  voidable,  not  being  in  writing.''^ 
To  entitle  himself  to  recover  for  disbursements  the  agent  must 
keep  within  the  instructions  given  him.  Where  the  principal 
specially  directed  his  agent  to  employ  certain  persons  to  make 
repairs  on  his  property  and  the  agent  employed  other  persons  to 
make  them,  he  was  not  entitled  to  an  allowance  for  the  expense 

66Eiggs    V.    Lindsay,    7    Crancli  70  Willis  v.  Thacker,  20  Tex.  Civ. 

500.  App.  233. 

67  Id  71  Minor  v.  Beveridge,  141  JST.  Y. 

68  Rochester  v.  Levering,  104  Ind.  399,  38  Am.  St.  804. 

662,  572.  73  Bibb  v.  Allen,   149   U.   S.  481,. 

69  Salsbury  v.  Ware,  183  111.  505.       498,  37  L.  ed.  819,  826. 
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SO  incurred.^*  A  statute  fixing  the  commission  of  auctioneers 
for  services  does  not  include  the  expense  necessary  to  insure  a 
successful  sale^-such  as  is  incurred  for  the  customary  advertis- 

74 

§  790.  Factor's  right  to  reimburse  himself  by  sales.  A  fac- 
tor who  has  purchased  property  for  his  principal  and  paid 
for  it  with  his  own  funds  may  sell  it  for  the  best  price  obtainable 
and  charge  the  loss  to  his  principal ;  this  may  be  done  to  secure 
advances  and  also  the  general  balance  of  the  factor's  account-'* 
Where  the  goods  or  assets  of  the  principal  in  the  hands  of  the 
factor  or  agent  are  a  primary  fund  for  the  payment  of  moneys 
due  him  it  is  necessary  for  him  to  show  that  such  fund  is  ex- 
hausted, and  the  remedy  against  the  principal  personally  is 
limited  to  the  deficiency.''^  But  in  Massachusetts  it  has  been 
held '"  that  advances  made  by  a  factor  on  receipt  of  goods  con- 
signed to  him  for  sale  are  presently  due,  and  suit  may  be 
brought  therefor  vsdthout  waiting  for  the  avails  of  the  consign- 
ment. The  principal  consigned  to  a  factor  parcels  of  cotton 
for  sale  and  immediately  drew -drafts  on  him  which  were  ac- 
cepted and  paid.  The  cotton  was  sold  by  him  to  persons  in  good 
credit  for  their  notes  payable  to  him  on  time.  Before  their 
maturity  some  of  the  makers  became  insolvent  and  the  factor 
brought  suit  for  the  moneys  advanced  on  the  drafts.  The  court 
said,  by  Shaw,  C.  J.,  that  "the  payment  of  the  drafts  by  the 
plaintiffs,  and  the  time  of  their  payment,  were  not  at  all  de- 
pendent upon  the  sale  of  the  cotton.  The  consignment  of  the 
cotton  for  sale,  upon  which  the  plaintiffs  would  have  a  lieUj  not 
only  for  the  repayment  of  the  amount  of  the  particular  drafts, 
but  for  their  general  balance,  no  doubt  emboldened  the  con- 
signors to  draw  more  freely  upon  their  correspondents  than 
they  otherwise  would,  and  operated  as  an  inducement  to  the 

'SBurby     v.     Eoome,     7      Misc.  Gihon  v.  Stanton,  9  N.  Y.  476;  Hid- 

(N.  Y.)    167.  den    v.    Waldo,    55    id.    294.      See 

MKussell  V.  Miner,  25  Hun  114.  p^.^^j^  ^_  Dickson,  1  Mason  9;  Bar- 

76  Couturie  v.  Roensoh   (Tex.  Civ. 

App.),  134  S.  W.  413.  "11  "■  ^I'^ll'P^'  ^  <'^"-  ^«°- 

veCorlisv.  Gumming,  6  Cow.  181;  T'' Beckwitli    v.    Sibley,    11    Pick. 

Montgomerie  v.  Ivers,  17  Johns.  38;  482. 
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latter  to  accept  and  pay  their  drafts.  But  that  circumstance  has 
very  little  tendency  to  prove  that  the  plaintiffs  relied  exclusively 
upon  that  fund,  or  had  agreed  to  await  reimbursement  until 
such  particular  fund  was  realized  or  had  failed.  *  *  *  The 
legal  relation  of  the  parties  then  was  this :  The  defendants  were 
indebted  to  the  plaintiffs  for  money  due  presently;  they  had  a 
lien  on  the  cotton  before  the  sale  and  on  the  notes  taken  for  it 
after  the  sale  as  security  for  the  debt  due  them.  And  although 
they  took  the  notes  in  their  own  name,  it  was  in  trust  for  the 
consignors;  the  property  in  the  notes  remained  beneficially  in 
the  defendants  and  the  plaintiffs  had  only  a  lien.™  But  where 
a  creditor  has  a  collateral  security  for  his  debt  he  is  not  confined 
to  rest  exclusively  upon  such  security  for  repayment;  but  not- 
withstanding the  pledge  or  collateral  security  may  look  to  the 
general  credit  of  the  debtor  and  have  his  action  unless  there  is 
some  agreement  or  contract,  express  or  implied,  to  give  time  or  to, 
look  to  a  particular  fund.  In  the  present  case  the  burden  is  upon 
the  defendants,  and  no  such  agreement  is  proved  and  no  usage, 
course  of  dealing  or  other  circumstances  from  which  such  a  con- 
tract can  be  implied."  In  a  later  case  '^  the  defendant  applied 
to  the  plaintiffs  to  make  and  they  made  sundry  advances  in. 
cash  and  in  their  acceptances  to  enable  him  to  purchase  sheep- 
skins upon  an  agreement  that  he  would  pull  the  wool  and  con- 
sign the  same  as  security  for  such  advances,  and  for  sale  upon 
a  guaranty  commission.  Hubbard,  J.,  said:  "The  facts,  as 
they  are  stated,  do  not  furnish  evidence  that  the  plaintiffs  agreed 
to  give  the  defendant  credit  until  the  property  consigned  to 
them  was  sold.  The  plaintiffs  stand  like  other  commission  mer- 
chants. They  have  no  right,  in  the  absence  of  directions,  imme- 
diately to  sell  the  goods  consigned  to  them  if  the  interest  of  the 
consignors  will  be  sacrificed  by  such  a  sale.  The  receiving  of 
the  goods  under  an  agreement  like  the  present  carries  with  it, 
also,  the  obligation  to  give  a  reasonable  credit ;  and  to  force  the 
goods  into  market  as  soon  as  received,  without  regard  to  the 

w  Denston  v.  Perkins,  2  Pick.  86 ;  79  Upham   v.   Lefavour,   11   Mete. 

Chesterfield  Mfg.    Co.   v.   Dehon,   5 
Pick.  7,  16  Am.  Dee.  367.  (Mass.)    174. 
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interests  of  the  owner  and  merely  to  turn  them  into  money  as 
early  as  practicable,  would  be  such  a  breach  of  duty  as  to  expose 
them  to  a  claim  of  damages  if  the  goods  were  sacrificed  by  the 
sale.  On  the  other  hand,  they  are  only  required  to  give  a  rea- 
sonable time  and  then,  if  the  goods  are  not  sold,  they  may  call 
for  payment  or  further  security  and  may  sue  for  the  amount  due 
them." 

The  factor's  right  to  sell  a  sufficient  quantity  of  the  property 
of  his  principal  to  reimburse  himself  for  advances  made  or  ex- 
penses incurred  in  caring  for  such  property  is  not  revoked  by 
the  principal's  death.  Such  sale  must  be  made  according  to  the 
usages  of  trade  and  in  the  exercise  of  a  sound  discretion.  If  so 
made  the  factor  will  not  be  liable  as  an  executor  de  son  tort, 
though  the  sale  was  made  without  a  strict  legal  right.*"  Where 
advances  have  been  made  a  factor  may  exercise  his  discretion  as 
to  the  time  of  sale  and  disregard  the  directions  of  his  principal 
on  reasonable  grounds  personal  to  himself.'*  The  principal's 
right  to  the  proceeds  of  the  sale  of  property  in  the  hands  of  his 
factor  is  secondary  only  to  the  latter's  lien  for  commissions,  ad- 
vances and  charges.  A  factor  cannot  defeat  or  diminish  his 
principal's  claim  therefor  by  purchasing  the  claims  of  third 
persons  and  interposing  them  as  a  counter-claim.'* 

§  791.  Agent  may  charge  for  exchange  and  interest.  Under 
an  agreement  to  collect  debts  and  apply  the  proceeds  to  the  pay- 
ment of  a  principal's  indebtedness  to  the  agent  he  is  entitled  to 
deduct  the  rate  of  exchange  between  the  place  of  collection  and 
the  place  where  the  debt  from  the  principal  is  payable,  and  also 
his  reasonable  commissions.''  A  factor  who  has  advanced  funds 
for  the  benefit  of  the  principal  is  entitled  to  interest  thereon.'* 

§  792.  How  right  to  reimbursement  affected  by  mode  of 
doing  business.  Where  an  agent  employed  to  subscribe  stock 
in  a  railroad  company  for  his  principal  and  in  his  name  sub- 
scribed and  paid  calls  in  his  own  name  the  principal  was  not 

80  Willingham    v.    Eushing,    105  88Britton   v.   Ferrin,    171   N.   Y. 

Ga.  72.  2^^- 

83  Howe  V.  Wade,  4  McLean  319. 

81  Frost  V.  Powell,  10  Ga.  App.  84  Couturie  v.  Eoensch  (Tex.  Civ. 
95.                                                               App.),  134  S.  W.  413. 
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bound ;  and  on  tender  of  a  transfer  of  the  certificate  the  agent 
was  not  entitled  to  recover  the  money  paid ;  he  should  have  pur- 
sued the  instructions  and  subscribed  in  his  principal's  name." 
But  where  the  order  was  general  to  buy  stock  for  the  principal 
and  the  brokers  bought,  paid  for  it,  and  took  the  certificate  in 
their  own  names,  after  an  offer  to  transfer  the  certificate,  a 
demand  of  payment  and  neglect  by  the  principal  to  pay,  they 
recovered  the  price  paid,  and  not  merely  the  difference  between 
that  and  the  market  value  of  the  stock  on  the  day  of  their  de- 
mand.'^ Where  the  principal  is  liable  for  moneys  paid  by  the 
agent  he  is  liable  also  for  interest  if  a  stipulation  therefor 
exists  or  may  be  presumed  from  the  nature  of  the  business  or 
the  usage  of  trade,  or  if  he  is  in  default  in  the  performance  of 
his  obligation  to  reimburse  the  agent.*'  To  give  rise  to  this 
obligation  to  reimburse  on  the  part  of  the  principal  the  dis- 
bursement must  be  with  the  agent's  authority  and  the  money 
must  have  been  reasonably  and  in  good  faith  paid.'*  He 
should  pursue  his  principal's  instructions,  and  cannot  recover 
for  extra  expenses  caused  by  departing  therefrom.'*    No  allow- 

ssShrack    v.    McKnight,    84    Pa.  to  $445.23.     On  account  of  the  un- 

26.  settled  state  of  the  country  it  waa 

86  Giddinga   v.    Seara,    103    Masa.  imposaible     for     the    defendant    to 
311.    See  Dodge  v.  Tilston,  12  Pick.  bring    back    the    horse     after     he 

328.  reached  Wilmington,  N.  C.     It  waa 

87  Story  on  Agency,  §  338;  §§  326,      held    that   the    defendant    exceeded 

329,  ante.  his    instructiona    and   was   not   en- 

88  Euffner   v.   Hewitt,   7   W.   Va.      ti^g^  ^^  p^y  for  his  expensea  after 

he  left  the  place  to  which  his  in- 

In  Fuller  v.  Ellis,  39  Vt.  345,  94      .tructions  directed  him  to  go.    An* 
Am.    Dec.    327,    the    plaintiff    had  j-        ^,• 

,    ,      ,  ,     ,      ,       ,  ,  .,,   ,       regarding  him  as   a  general   agent 

hired  the  defendant,  who  was  skilled      ,       ,.,        .  .  ,    ,. 

,       .    ,  .he  did  not  exercise  a  sound  discre- 

m    the   management    of    horses,    to 

take  two  horses  to  Richmond,  Va.,  *^°°  ^""^  ^'^  ^^^^  '=°°^'"°''  prudence, 

for  exhibition  at  the  state  fair,  and  ^""^  ""^  ^^"^  ^""""^  ^^«  "«>*  «'^*i"^'i 

to    sell    them,    if    possible,   for    the  ^o  recover.     Brown  v.   Clayton,   12 

most  he  could  get  for  them.  While  C^a.  564;  Story  on  Agency,  §  336. 
at  Richmond  he  sold  one,  and  after  89  Ranger    y.    Harwood,    39    Tex. 

ineffectual  efforts  to  dispose  of  the  139;    Keys    v.    Westford,    17    Vickj. 

other,  without  consulting  his  prin-  273;  Carr  v.  Hills  A.  L.  M.  Co.,  12 

cipal,    he    took    it    to    Charleston,  Daly   332;    Godman  v.  Meixsel,   65 

S.  C,  and  finally  siicceeded  in  sell-  Ind..  32 ;  Maitland  v.  Martin,  86  Pa, 

ing  it;   but  his  expenses  amounted  120. 


585. 
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ance  will  be  made  for  expenses  incurred  in  attempting  to  per- 
petrate a  fraud  on  the  principal.^" 

§  793.  Agent's  right  to  indemnity.  An  agent  is  entitled  to 
indemnity  for  losses  or  damages  sustained  in  transacting  the 
business  of  his  agency  and  against  liabilities  incurred  therein. 
Where  an  agent  acting  bona  fide  and  without  fault  in  the  proper 
service  of  the  principal  is  subjected  to  expense,  or  sued  on  any 
contract  made  by  him,  or  for  any  act  done  pursuant  to  his  auth- 
ority the  law  implies  that  the  principal  will  indemnify  and 
reimburse  him.*^  This  is  the  general  principle  arising  from  the 
relation  of  the  parties,  and  applies  not  only  to  entitle  him  to  re- 
cover full  compensation  where  the  loss  has  already  happened, 
but  also,  quia  timet,  in  giving  him  the  right  to  retain  funds  or 
securities  as  indemnity  for  outstanding  liabilities  which  have 
not  matured  or  been  enforced.®^  To  afford  ground  for  compensa- 
tion the  loss  must  occur  without  the  agent's  fault, ^*  naturally 
and  directly  from  the  execution  of  the  agency ;  this  must  be  the 
cause  and  not  merely  the  occasion  of  the  damage.^*    Thus,  if  he 

90  Jameson  v.  Kempton,  52  Wash.  93  Elliott  v.  Walker,  1  Eawle  126. 
106.  94  Duncan  v.  Hill,  L.  E.  8  Ex.  242. 

91  Henderson  v.  Eckern,  115  Minn.  A  broker  who  on  behalf  of  a 
410;  Powell  v.  Newburgh,  19  Johns.  principal  buys  stock  upon  the  ex- 
284;  lyArcy  v.  Lyle,  5  Bin.  441;  change  for  the  next  settling  day 
Stocking  V.  Sage,  1  Conn.  519;  and,  without  authority  from  his 
Saveland  v.  Green,  36  Wis.  612;  principal  and  contrary  to  his  con- 
Whitehead  v.  Darling,  9  Ky.  L.  Rep.  tract  obligation  with  him,  sells  the 
340 ;  Guirney  v.  St.  Paul,  etc.  R.  stock  before  that  day  at  a  loss,  can- 
Co.,  43  Minn.  496,  19  Am.  St.  256;  not  claim  Indemnity.  Ellis  v.  Pond, 
Ellis  V.  Pond,   [1898]    1  Q.  B.  426.  [iggg]  i  Q.  B.  427. 

See  Evansville,  etc.   R.   Co.  v.  Mc-  ^  ^^.^ker   authorized   to  sell   the 

Kee,  99  Ind.  519;   Herrman  v.  I^         ^^^^  ^^  j^j^  principal  for  him  on 

land,  84  Misc.    (N.   Y.)    82;   In  re  .     .  j.  .         ^, 

'  ^  „    „  commission  cannot  recover  from  the 

Lathrop,  Haskms  &  Co.,  132  C.  C.  ,  ^^        ,.  ^  ^  j     .      u 

A.  346,  216  Eed.  102.  ^^"^''  disbursements  made  in  buy- 

92  Id.;  Story  on  Ageniy,  §  339;  '"^  goods  at  an  advanced  price  over 
Bastahle  v.  Denegre,  22  La.  Ann.  t^^*  ^*  ^^'"^  ^^^  principal  was  to 
124;  Drummond  v.  Humphreys,  39  supply  them  where  the  contracts  of 
Me.  347;  Poole  v.  Adklsson,  1  Dana  ^^^^  ^^^  ^^^^  V  *^«  broker  in  his 
115 ;  Yeatman  v.  Corder,  38  Mo.  own  name  and  the  principal  has  re- 
337;  Howe  v.  Buffalo,  etc.  E.  Co.,  fused  to  supply  the  goods.  Dela- 
37  N.  Y.  297 ;  Mechem  on  Agency,  field  v.  Smith,  101  Wis.  664,  70  Am. 
§   653.  St.  938. 


§^793]  AGBKOT.  2977 

is  compelled  to  pay  damages  to  a  third  person  for  a  false  repre- 
sentation of  the  quality  of  the  principal's  goods,  made  inno- 
cently in  pursuance  of  directions  from  the  principal  and  in 
consequence  of  a  deception  practiced  by  him,**  or  for  convert- 
ing the  property  of  a  third  person  by  direction  of  the  principal, 
claiming  to  be  the  owner,  the  agent  having  no  notice  of  any  ad- 
verse title,**  or  to  pay  the  price  of  property  purchased  for  his 
principal  and  the  expenses  of  a  suit  consequent  upon  the  pur- 
chase," the  injury  proceeds  from  the  execution  of  the  agency 
and  the  agent  is  entitled  to  indemnity  from  the  principal.'*  An 
agent  may  pay  damages  for  which  he  is  clearly  liable  without 
being  sued  therefor  and  recover  to  the  extent  that  they  were  ac- 
tually sustained,  but  no  further,  although  he  may  have  paid 
more."  He  may  also  discharge  a  liability  for  which  his  princi- 
pal is  liable  without  compulsion  and  recover  therefor.^  Where  a 
broker  sells  stocks  in  obedience  to  the  directions  of  his  customer, 
on  the  refusal  of  the  latter  to  deliver  he  will  be  liable  for  the 
losses  which  the  broker  may  sustain  in  fulfilling  the  contract.* 
An  agent  who  is  sued  for  an  act  done  in  pursuance  of  his  prin- 
cipal's employment  is  not  bound  to  let  judgment  be  entered 
against  him,  but  may  defend  and  recover  the  expenses  of  a 
defense  Jo?m  fide  made,*  and  may  prosecute  an  appeal  from  an 
adverse  judgment.*  In  order  to  recover  for  a  sum  paid  by  way 
of   compromise   of  a   claim   against   his   principal  the   agent 

95  Paley  on  Agency,  152,  301.  169.     See  Sistare  v.  Best,  88  N.  Y. 

9S  Adamson  v.  Jarvis,  4  Bing.  66;  527. 

Coventry  v.  Barton,  17  Johns.  142,  *  Hoggan  v.  Cahoon,  26  Utah  444, 

8  Am.  Dee.  376;   Avery  v.  Halsey,  99  ^™-  St.  837;  First  Nat.  Bank  v. 

14  Pick.  174;  Allaire  v.  Ouland,  2  .  "^e^^^^,  43  111.  App.  544,  referring 

_  ,         p        , .  to  Howe  V.  Buffalo,  etc.  E.  Co.,  37 

„ ';  T^-  ^*-         ,.  ,       ,„  N.   Y.    297;    Stocking   v.    Sage,   11 

97  Clark  V.  Jones,  16  Lea  351.  ^^^^             Maitland  v.  Martin    86 

98  In  re  Titus,  86  Misc.   (N.  Y.)  p^   ^g,.  ^^^^^^^  ^  Tayliaferro,  34 

Eng.  L.  &'Eq.  27;  Powell  v.  New- 
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99Saveland    v.    Green,    36    Wis.  ,j,urgh,  19  Johns.  283;   Saveland  v. 

612.  Green,  36  Wis.  612;  Herrman  v.  Le- 

1  Curry  v.  Curry,  87  Ky.  667.  land,  84  Misc.  (N.  Y.)   82. 

2  Bank    v.    Graf,    12    Ariz.    156;  4  First    Nat.     Bank  %.    Tenney, 
Baily   v.    Carnduff,    14    Colo.    App.  supra. 
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must  show  that  the  principal  authorized  or  took  part  in  the 
compromise.* 

§  794.  No  indemnity  for  unlawful  act.  If  one  request  or 
direct  another  to  do  an  act  which  he  knows  at  the  time  will  be  a 
trespass  and  promise  to  indemnify  him  the  promise  is  void; 
but  if  the  person  who  does  the  act  at  the  instance  or  by  the  com- 
mand of  another  does  not  know  at  the  time  that  he  is  committing 
a  trespass  the  promise  of  indemnity  is  valid.* 

§  795.  Measure  of  recovery.  If  a  third  person  has  recov- 
ered a  judgment  against  the  agent  which  he  has  satisfied,  the 
amount  which  he  has  been  so  compelled  to  pay  is  the  measure  of 
damages  in  his  action  for  recovery  over  against  the  principal.' 
In  such  case  if  the  third  person  so  recovering  judgment  against 
the  agent  accepts  his  note  in  discharge  of  it,  it  is  equivalent  to 
payment  for  the  purpose  of  recovery  against  the  principal.* 

Sectioit  3. 

third  peesons  against  ageitt. 

§  796.  When  agent  liable  to  third  persons.  In  matters  of 
contract  a  third  person  may  in  many  cases  recover  against  one 
who  is  in  fact  an  agent  acting  within  the  scope  of  his  authority, 
as  well  as  against  one  exceeding  his  authority,  or  acting  as 
agent  without  being  such  at  all.  Where  one  who  is  in  truth  an 
agent  does  not  disclose  his  principal,  but  makes  a  contract  in 

6  Monnet  V.  Merz,  61  N.  Y.  Super.  rick   v.   Adams,   20   Fed.   287;    Na- 

Ct.  120,  127  N.  Y.  151.  tional  Bank  v.  Cunningham,  75  Ga. 

6  Coventry   v.   B&rton,   17   Johns.  366;    Irwin   v.   Williar,   110   U.    S. 

142,  8  Am.  Dec.  376;   Betts  v.  Gib-  499,  28  L.  ed.  225. 

bins,  2  A.  &  E.  57 ;  Adamson  v.  Jar-  7  In  re  Lathrop,  Haskins  &  Co., 

vis,  4  Bing.  66,  72;   Ives  v.  Jones,  132    C.    C.   A.   346,   216    Fed.   102; 

3  Ired.  538;  Hays  v.  Stone,  7  Hill  Howe   v.    Buffalo,    etc.    E.    Co.,    37 

128;   Howe  v.  Buffalo,  etc.  B.  Co.,  N.  Y.  297;  Kip  v.  Brigham,  6  Johns. 

37  N.  Y.  297.  158;   Blasdale  v.  Babcock,  1  id.  17. 

An      agent      employed     to     buy  See  §  83;  Cox  v.  Borstadt,  49  Colo, 

"futures"    cannot    recover    his    ad-  83. 

vances  if  the  dealings  are  void  as  8  Howe    v.    Buffalo,    etc.    R.    Co., 

gambling     transactions.       Kirkpat-  supra. 
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,his  own  name;  or  discloses  his  principal,  and  yet  contracts  in 
his  own  name  because  credit  is  given  to  him  personally  or  his 
personal  responsibility  is  relied  upon  he  becomes  the  principal 
and  his  agency  in  no  way  affects  his  liability.  There  is  another 
class  of  cases  where  written  contracts  are  made  by  persons  as- 
suming to  be  agents,  but  who  have  not  the  requisite  authority, 
and  the  contract  is  so  framed  that  when  the  name  of  the  prin- 
cipal and  the  words  indicating  agency  are  rejected  because  not 
used  or  inserted  by  authority  a  complete  contract  remains  in  the 
name  of  the  agent.  In  such  cases  the  pretended  agent  has  been 
held  liable  as  the  principal.  The  cases,  however,  are  in  conflict 
on  the  question  whether  the  agent  can  be  made  liable  as  princi- 
pal on  such  an  instrument.®  But  where  he  is  treated  as  such 
and  liable  accordingly,  the  element  of  agency  is  wanting  as  in 
the  preceding  class. 

A  person  who  assumes  to  act  as  an  agent  without  authority 
or  in  excess  thereof  is  liable  in  some  form  of  action  ^^  to  the 
person  with  whom  he  deals  in  that  assumed  character.^^  And 
he  is  responsible  not  only  where  he  so  assumes  to  act  and  fraud- 
ulently asserts  he  has  authority,  but  also  where  he  misleads  by 
knowingly  acting  without  authority  although  intending  no 
fraud.'^    So,  also,  where  he  undertakes  to  act  as  agent  in  good 

9  story   on   Agency,    §   204a   and  mends   v.    Long,    80    Kan.   155,   23 

notes.  L.R.A.(]Sr.S.)    553;    Kroeger  v.  Pit- 

18  In  Massachusetts  the  remedy  is  cairn,  101  Pa.  311,  47  Am.  Rep.  718 ; 

by  action  of  tort.    Jefts  v.  York,  10  Baltzen  v.  Nicolay,   53  N.  Y.   467 ; 

Cush.     392.      And    so    in    Illinois,  Mechem  on  Agency,  §  543 ;  Paley  on 

Nebraska,   Wisconsin    and    Florida.  Agency,  by  Dunlop,  p.   387;    Story 

Hancock   v.    Yunker,    83    III.    208;  on  Agency,  §  264;  Learn  v.  Upstill, 

Cole  V.  O'Brien,  34  Neb.  68,  33  Am.  52   Neb.   271 ;    Lewis   v.   Tilton,    64 

St.  616;  McCurdy  V.  Rogers,  21  Wis.  Iowa  220,  52  Am.  Rep.  436;  Blake- 

199,    91    Am.    Dec.   468;    Ledder   v.  ley    v.     Bennecker,     59     Mo.     193; 

Riggin,  65  Fla.  153.     In  New  York  Winona  L.  Co.  v.  Church,  6  S.  D. 

it  is  by  action   for   breach  of  con-  498;    Codding  v.  Munson,   52   Neb. 

tract.     Baltzen  v.  Nicolay,  53  N.  Y.  580;    Edwards   v.    Armour    P.    Co., 

467 ;  Taylor  v.  Nostrand,  134  N.  Y.  190  111.  467. 

108.    And  so  in  Oregon.    Cochran  v.  1*  Id. ;  Dovnman  v.  Jones,  9  Jur. 

Baker,  34  Ore.  555.     And  in  Iowa.  454-458;  Mahoney  v.  Kent,  7  Misc. 

MeCann  v.  Clark,  166  Iowa  705.  (N.    Y.)     726;    Mills    v.    Hunt,    20 

11  First    Nat.     Bank    v.     Church  Wend.   431;    Underwood  v.   Jordan, 

Federation,    129    Iowa    268;     Sim-  —  Tex.  Civ.  App.  — ,  106  S.  W.  88; 
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faith  believing  lie  lias  due  authority  -when  he  has  not,  and  acts 
under  an  innocent  mistake.^'  Mr.  Baron  Alderson,  in  Smout  v. 
Ilbery,  said:  "There  is  no  doubt  that  in  the  case  of  a  fraud- 
ulent misrepresentation  of  his  authority  with  an  intention  to 
deceive  the  agent  would  be  personally  responsible.  But,  in- 
dependently of  this,  which  is  perfectly  free  from  doubt,  there 
seem  to  be  still  two  other  classes  of  cases  in  which  an  agent  >who, 
without  actual  authority,  makes  a  contract  in  the  name  of  his 
principal  is  personally  liable  even  where  no  proof  of  such 
fraudulent  intention  can  be  given.  First,  where  he  has  no 
authority  and  knows  it,  but  nevertheless  makes  the  contract  as 
having  such  authority.  In  that  case,  on  the  plainest  principles 
of  justice,  he  is  liable.  For  he  induces  the  other  party  to  enter 
into  the  contract  on  what  amounts  to  a  misrepresentation  of  a 
fact  peculiarly  within  his  knowledge;  and  it  is  but  just  that  he 
who  does  so  should  be  considered"  as  holding  himself  out  as  hav- 
ing competent  authority  to  contract  and  as  guarantying  the  con- 
sequences arising  from  the  want  of  such  authority.  But  there 
is  a  third  class  in  which  the  courts  have  held  that  where  a  party 
making  the  contract  as  agent  hona  fide  believes  that  such  author- 
ity is  vested  in  him,  but  he  has  in  fact  no  such  authority,  he  is 
still  personally  liable.  In  these  eases,  it  is  true,  the  agent  is 
not  actuated  by  any  fraudulent  motives;  nor  has  he  made  any 
statement  which  he  knows  to  be  untrue.  But  still  his  liability 
depends  on  the  same  principles  as  before.  It  is  wrong,  differing 
only  in  degree,  but  not  in  its  essence,  from  the  former  case,  to 
state  as  true  what  the  individual  making  such  statement  does 
not  know  to  be  true,  even  though  he  does  not  know  it  to  be  false, 
but  believes,  without  sufficient  grounds,  that  tiie  statement  will 
ultimately  turn  out  to  be  correct.  And  if  that  wrong  produces 
injury  to  a  third  person  who  is  wholly  ignorant  of  the  grounds 
on  which  such  belief  of  the  supposed  agent  is  founded  and  who 

Williams  v.   De  Soto  Oil  Co.,   129  to  Thompson  v.  Davenport,  9  B.  & 

C.  C.  A.  538,  213  Fed.  194;  Caiman  C.  78;  McCurdy  v.  Rogers,  21  Wis. 

V.  Kreipke,  40   Okla.  516.  197,  91  Am.  Dec.  468;   Meehem  on 

13  Story  on  Agency,  §  264;  Smout  Agency,  §  545;  Trust  Co.  v,  Floyd, 

V.  Ilbery,  10  M.  &  W.  1,  9,  10;   2  47  Ohio  St.  525,   21  Am.   St.   846; 

Smith's  Lead.  Cas.  222-227,  in  note  Scaling  v.  KnoUin,  94  111.  App.  443. 
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has  relied  on  the  correctness  of  his  assertion,  it  is  equally  just 
that  he  who  makes  such  assertion  should  be  personally  liable  for 
its  consequences.  On  examination  of  the  authorities,  we  are 
satisfied  that  all  the  cases  in  which  an  agent  has  been  held 
personally  responsible  will  be  found  to  arrange  themselves  under 
one  or  the  other  of  these  classes.  In  all  of  them  it  will  be  found 
that  he  has  either  been  guilty  of  some  fraud,  has  made  some 
statement  which  he  knew  to  be  false,,  or  has  stated  to  be  true 
what  he  did  not  know  to  be  true ;  omitting,  at  the  same  time,  to 
give  such  information  to  the  other  contracting  party  as  would 
enable  him,  equally  with  himself  to  judge  as  to  the  authority 
under  which  he  proposed  to  act."  ^* 

A  public  oiScer  who  does  not  interpose  his  own  credit  is  not 
liable  on  a  contract  executed  by  him  on  behalf  of  the  state,  even 
in  cases  where  he  might  have  been  liable  had  he  represented  an 
individual.  Where  it  is  sought  to  charge  him  personally  the 
facts  and  circumstances  ought  to  show  clearly  that  both  parties 
acted  upon  the  assumption  that  a  personal  liability  was  in- 
tended.^* Such  liability  does  not  attach  when  he  contracts 
ostensibly  for  his  principal  without  authority,  the  want  of  power 
being  known  to  the  other  party. ^*  If  an  agent's  authority  is 
given  by  statute  all  who  contract  with  him  are  conclusively  pre- 
sumed to  know  its  extent  and  limitations.^''  But  if  such  an 
officer  executes  a  contract  ostensibly  in  behalf  of  the  public  and 
it  is  known  to  him  and  the  other  party,  as  a  matter  of  fact  and 
law,  that  he  was  not  authorized  to  execute  it  and  was  at  the 
time  acting  as  the  representative  of  another  he  wiU  be  con- 

MCollen  V.  Wright,   8   El.   &,  B.  16  Newman  v.   Sylvester,  42   Ind. 

647;    Weeks    v.    Profert,    L.    R.    8  106;  Murray  v.  Carothers,  1  Mete. 

C.    P.    427.      See    also    Chieppo    v.  (Ky.)    71;    Baltimore  v.   Reynolds, 

Chieppo,    88    Conn.    233;     People's  20  Md.  1,  83  Am.  Dec.  535;   State 

Nat.  Bank  of  Boston  v.  Dixwell,  217  v.   Hastings,   10   Wis.  518 ;   Hull  v. 

Mass.  436.  Marshall   County,  12  Iowa  142. 

16  Gill  V.  Brown,  12  Johns.  385;  "Perry  v.  Hyde,  10  Conn.  329; 

King  V.  Butler,  15  id.  281;  Murray  Murray  v.  Carothers,  1  Mete.  (Ky.) 

V.  Kennedy,  15  La.  Ann.  385,  77  Am.  71;    McCurdy   v.    Rogers,    21    Wis. 

Dec.  189;   Parks  v.  Ross,  11  How.  199,    91    Am.    Dec.    468;    Ogden   v. 

362,  13  L.  ed.  730;  Sanborn  v.  Neal,  Raymond,  22  Conn.  384,  58  Am.  Deo. 

4  Minn.  126,  77  Am.  Dec.  502.  429. 
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sidered  the  real  principal  and  cannot  avoid  liability  because'  lie 
assumed  to  contract  in  his  public  capacity.^'  In  some  courts 
the  doctrine  is  more  broadly  stated  and  applied:  If  an  agent, 
either  public  or  private,  exceeds  his  authority  in  making  a  con- 
tract, he  is  personally  liable  for  its  performance,  for  the  law 
will  esteem  him  as  acting  in  his  individual  capacity  rather  than 
suffer  the  contract  to  fall." 

The  general  rule  is,  as  we  have  seen,  that  an  agent  does  not 
incur  liability  to  third  persons  so  long  as  he  acts  within  the 
scope  of  his  authority,  and  where  he  does  incur  it  he  has 
recourse  to'  his  principal.  Hence  an  agent  who,  pursuant  to 
instructions,  pays  away  his  principal's  money  with  knowledge, 
when  he  pays  it,  but  without  when  he  received  it,  that  the  pay- 
ment will  amolmt  to  an  act  of  bankruptcy  on  his  principal's 
part  is  not  liable  to  the  trustee,  on  the  subsequent  bankruptcy  of 
the  principal,  for  the  money  so  paid.^" 

§  797,  Agent  liable  on  implied  warranty  of  authority;  gen- 
eral rule  as  to  liability.  An  agent  is  liable  as  upon  a  warranty 
of  his  authority,*^  and  for  the  reason  that,  where  he  exceeds  his 
authority  or  acts  without  any,  and  so  has  not  bound  his  prin- 
cipal, he  has  misled  the  party  with  whom  he  has  dealt.  There- 
fore, the  rule  does  not  apply  where  it  appears  that  he  fully 
communicated  his  authority  before  the  dealings  in  question 
were  concluded.  In  that  case  the  other  party  acts  upon  his  own 
judgment  of  the  agent's  power.**    And  so  where  an  agency  had 

18  New  York  &  C.  S.  Co.  v.  Har-  v.  Knollin,  94  111.  App.  443;  Coch- 
rison,    16    Fed.    688.  ran  v.  Baker,  34  Ore.  555;  Lewis  v. 

19  Bay  V.  Cook,  22  N.  J.  L.  343;  Nicholson,  18  Q.  B.  502;  Taylor  v. 
Timken  v.  Tallmadge,  54  N.  J.  L.  Nostrand,  134  N.  Y.  108;  Patter- 
117.  son  V.  Lippincott,  47  N.  J.  L.  457, 

20  Ex  parte  Helder,  24  Ch.  Div.  54  Am.  Rep.  178;  Starkey  v.  Bank 
339.  of  England,   [1903]   App.  Caa.  114, 

SlGroeltz  V.  Armstrong,  125  Iowa  [1902]   1  Ch.  610   (reported  as  Oli- 

39;  American  S.  Co.  v.  Morton,  32  ver   v.   Bank   of   England)  ;    Knoeh 

Okla.  687,  39  L.EA.(N.S.)    702;  In  v.  Haizlip,  163  Cal.  146;   Williams 

re  National  C.  P.  Co.,  24  Ch.  Div.  v.   De   Soto  Oil   Co.,   129   C.   Q.   A. 

367;    White  v.   Madison,   26   N.   Y.  538,     213     Fed.     194;     Chieppo     v. 

117,    26    How.    Pr.    481;    Collen    v.  Chieppo,   88   Conn.  233;    Tedder   v. 

Wright,   8    El.    &.   B.    647;    Baltzen  Eiggin,  65  Fla.  153. 
V.   Nicolay,  53  N.  Y.  467;    Scaling  28  Kroeger  v.  Good,  13  Idaho  184; 
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existed,  but  had  been  determined  by  tbe  deatb  of  tbe  principal 
abroad  unknown  to  either  party.*'  The  liability  rests  upon 
fraud  or  warranty,  and  extends  to  the  whole  loss  or  injury 
which  the  party  dealt  with  sustains  in  consequence  of  the  con- 
tract as  made  not  being  binding  upon  the  supposed  principal. 
Thus,  where  an  agent  employed  to  purchase  property  at  auction 
at  a  limited  price  exceeded  his  authority  he  was  considered  as 
purchasing  on  his  own  account^*  By  unauthorizedly  executing 
a  bond  of  indemnity  to  an  officer  holding  attachments  against 
property  thereby  inducing  him  to  sell  the  same,  there  may  be 
considered,  in  arriving  at  the  damages  sustained  by  the  officer 
for  selling  it,  the  amount  of  the  judgments  against  him  because 
of  attachments  made  in  reliance  on  the  bond,  or  if,  because  of 
the  levy  of  attachment  not  covered  by  the  bond,  that  amount 
could  not  be  ascertained,  the  amount  of  the  judgments  in  favor 
of  the  parties  whose  names  had  been  signed  to  the  bond  by  the 
defendant,  and  which  had  been  satisfied  by  the  application  of 
the  proceeds  of  the  sales  of  the  property;  interest  on  such  sums 
as'  the  plaintiff  found  it  necessary  to  pay  because  of  what  he  did 
in  reliance  on  the  bond,  the  expenses  incurred  in  prosecuting 
his  suit  against  the  supposed  obligors,  and  in  defending  a  suit 
by  another  party,  and  a  reasonable  compensation  for  his  time 
and  services,  other  than  as  a  witness,  in  defending  and  conduct- 
ing these  suits.**     So  where  an  agent  of  a  bank,  by  means  of 

Barry   v.   Pike,   21    La.   Ann.   221;  Where   the   agent   of   an    express 

Aspinwall  v.  Torrance,  1  Lans.  381 ;  company  told  a  shipper  whose  goods 

Clark  V.  Foster,  8  Vt.  98;  Ogden  v.  had   been   lost   by   the   company  to 

Raymond,  22  Conn.  379,  58  Am.  Dec.  replace   them   and   charge   them   to 

429;    Sinclair    v.   Jackson,    8    Cow.  tlie  company;  held  that  tliis  was  a 

585;   Hall  v.  Lauderdale,  46  N.  Y.  method   of   settling   the   claim   and 

70;    Jefts   V.   York,   10   Cush.   392;  that  the   agent   could   not   be   held 

Story  on  Agency,  §  265;  Michael  v.  personally   liable    as   for   an   unau- 

Jones,    84    Mo.    578;     Mechem    on  thorized  contract  for  the  purchase 

Agency,  §  546.     See  Lander  v.  Gas-  of  goods.     Mathews  v.  Martin,  177 

tro,  43  Cal.  497;  Clarke  v.  Watt,  83  Mo.  App.  379. 

Misc.    (N.    Y.)    404;    Le   Vette   v.  83Smout  v.  Ilbery,  10  M.  &  Vi''.  1. 

Hardman    Estate,    77    Wash.    320;  8*  Hampton  v.  Specknagle,  9  S.  & 

Little  Eock  Furniture  Mfg.   Co.  v.  E.  212;  Garrett  v.  Sparks,  61  Wash. 

Kavanaugh,  111  Ark.  575,  51  L.R.A.  397  (fraud  is  the  basis  of  liability). 

(N.S.)    406.  25  Jones  v.  Wolcott,  2  Allen  247. 
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false  representations  as  to  his  authority  to  employ  attorneys 
for  his  principal,  secured  professional  ser\'ices  for  the  bank  in 
sundry  attachment  proceedings  and 'on  suit  against  the  bank  by 
the  attorney  for  the  value  of  his  services  it  turned  out  that  the 
agent  had  no  such  authority,  and  so  the  bank  could  not  be  made 
responsible,  the  attorney  had  his  action  against  the  agent  per- 
sonally for  the  value  of  his  services  as  attorney,  together  with 
the  amount  of  his  costs  incurred  in  the  suit  against  the  bank.^' 
The  same  doctrine  has  been  applied  in  other  cases.  Where  a 
broker  applied  to  a  bank  for  a  power  of  attorney  for  the  sale 
of  consols,  believing  himself  to  be  instructed  by  the  stockholder 
and  bona  fide  induced  the  bank  to  transfer  the  consols  to  a  pur- 
chaser upon  a  power  of  attorney  to  which  the  stockholder's 
signature  was  forged,  the  broker  was  liable  to  indemnify  the 
bank  against  the  claim  of  the  stockholder  for  restitution.^''  The 
damages  proper  include  the  value  of  the  property  sold  or  of  the 
services  rendered  by  the  procurement  of  the  agent  unqualified  to 
bind  the  supposed  principal;  and  if  an  abortive  suit  has  been 
prosecuted  on  the  contract  on  the  faith  of  its  being  binding 
against  such  principal  the  costs  of  it  are  recoverable  as  part  of 
the  damages.*'     It  is  the  ordinary  result  of  falsely  pretending 

Some  of  the  foregoing   items  were  agreement  deseribing  himself  in  the 

not     challenged     in     the     appellate  signature  as   agent  of  G.,   whereby 

court.  he    agreed    with    C.    that    a    lease 

26  Wright    y.     Baldwin,    51    Mo.  should  be  granted  to  C.  of  a  farm 

269.  belonging   to   G.      G.   and   W.   both 

87  Starkey   v.   Bank    of   England,  believed  that  W.  had  authority  from 

supra.       See    Fairbank's     Ex'rs    v.  G.  to  make  fhe  agreement;   but  in 

Humphreys,   18    Q.   B.   Div.   54,   56  fact  W.  had  no  such  authority.     G. 

t.  J.  (Q.  B.)  57,  and  18  Law  Quart.  refusing  to  grant  the  lease,  C.  filed 

Rev.  364.  a  bill  against  him  for  specific  per- 

28  Groeltz  v.  Armstrong,  125  Iowa  formance  and,  after  G.  had  put  in 

39;  Jones  v.  Wolcott,  2  Allen  247;  his  answer  denying  W.'s  authority. 

White  V.   Madison,   26   N.  Y.  117;  C.  gave  W.  notice  of  the  suit  and 

Eckstein  v.  Whitehead,  10  Up.  Can.  ground    of    defense,     and    that    C. 

C.    P.    65;    Eandell   v.    Trimen,    18  would  proceed  with  the  suit  at  W.'a 

C.   B.  786,  37  Eng.  L.  &  Eq.  275;  expense  unless  W.  gave  him  notice 

Spedding  v.   Nevell,   L.  R.  4  C.   P.  not  further  to  proceed;  and  that  C. 

212;    Goodwin  v.   Francis,  L.   E.   5  would  bring  an   action  against  W. 

0.  P.  295;   Collen  v.  Wright,  7  El.  for  damages  in  the  event  either  of 

&  B.  301.  the    bill    being    dismissed    on    the 

In   the   last   case   W.   signed   an  ground  of  the  defense  set  up  or  ol 
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to  be  tlie  agent  of  the  owner  of  land  and  executing  a  contract 
for  its  sale,  \vliicli  is  recorded  by  the  purchaser,  that  the  owner 
shall  incur  trouble  and  expense  in  defending  his  title,  and  for 
such  damage  the  pretended  agent  must  answer.^'  A  principal 
who  has  bought  goods  from  a  broker  on  terms  not  within  his 
authority  may  reasonably  insist  upon  the  advantage  derived 
from  his  bargain  and  go  into  a  court  of  chancery  to  enforce  the 
specific  performance  of  the  contract  against  the  seller;  if  his 


W.  requiring  C.  not  to  further  pro- 
ceed. W.  answered  repudiating  his 
liability  to  C.  The  bill  was  dis- 
missed on  the  ground  of  the  defense 
set  up.  It  was  held  that  C.  was 
entitled  to  maintain  an  action 
against  W.  as  for  breach  of  a  prom- 
ise that  W.  had  the  authority;  and 
that  C.  might  recover  in  such  action 
damages  for  the  expense  of  the 
chancery  proceedings,  it  not  appear- 
ing that  he  had  instituted  them  in- 
cautiously, and  they  being  there- 
fore damages  naturally  resulting 
from  the  misrepresentation  made  by 
W.  Lord  Campbell,  G.  J.,  said: 
"We  are  to  consider  whether  the 
plaintiff  is  entitled  to  recover  in  re- 
spect of  the  expenses  of  the  chan- 
cery suit.  I  think  he  is.  He  acted 
as  a  reasonable  man  would  who 
gave  faith  to  the  representation 
that  a  contract  had  been  made  by 
the  alleged  principal;  he  required 
that  that  contract  should  be  spe- 
cifically performed.  The  case  can- 
not differ  from  that  of  a  sale  of 
goods  by  a  party  alleging  himself 
to  be  a  broker.  The  purchaser  says 
that  the  alleged  broker's  contract 
is  broken,  because  he  had  no  au- 
thority to  sell.  If,  before  the  action 
was  brotight,  the  alleged  broker 
had  explained  the  mistake,  tiie  pur- 
chaser could  not  have  recovered 
damages  incurred  by  subsequently 
prosecuting  the  action.  But  if  the 
Suth.  Dam.  Vol.  III.— 34. 


assertion  was  made  and  never  re- 
tracted, I  could  not  blame  him  for 
bringing  the  action.  If  the  pur- 
chaser could  not  know  that  the  al- 
leged broker  had  no  authority  to 
make  the  contract,  the  loss  arising 
from  the  contract  seems  to  me 
naturally  to  result  from  the  allega- 
tion. I  cannot  distinguish  the  case 
of  such '  an  action  from  the  case  of 
a  Mil  for  specific  perfermance  filed 
in  the  belief  that  the  contract  was 
authorized  on  the  part  of  the  al- 
leged principal." 

A  broker  who  buys  bank  shares 
for  an  undisclosed  principal  and 
does  not  accept  them  himself,  but, 
pursuant  to  a  general  power  to 
transfer  given  by  the  vendor,  trans- 
fers them  to  his  principal,  is  not 
liable  to  indemnify  the  vendor 
against  the  statutory  "double  lia- 
bility" which  the  principal  has 
failed  to  pay.  Boultbee  v.  Gzowski, 
24  Ont.  App.  502,  reversing  28  Ont. 
285. 

Where  the  plaintiff  employed  a 
broker  to  sell  stock  which  was  sold 
on  the  exchange  and  in  accordance 
with  its  rules  to  the  defendant,  also 
a  broker,  acting  for  an  undisclosed 
principal,  and  the  plaintiff  after  the 
sale  paid  calls  due  on  the  stock  the 
defendant  was  personally  liable 
therefor.  Wilcox  v.  Clarke,  21  Vict. 
L.  E.  694. 

29  Philpot  V.  Taylor,  75  111.  309. 
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bill  is  dismissed  with  costs  because  of  the  agent's  lack  of  authori- 
ty the  latter  is  liable  for  the  taxed  costs  of  the  suit  and  the  coats 
of  the  plaintiff  taxed  as  between  him  and  his  solicitor.^"  But 
there  cannot  be  a  recovery  of  costs  in  defending  a  suit  based  on 
facts  not  within  the  warranty,  though  the  agent  advised  that  the 
defense  be  made.^^ 

§  798.  The  measure  of  damages.  The  same  sum  which  the 
agent  without  authority  had  agreed  for  in  behalf  of  his  solvent 
principal  will  be  the  sum  recoverable  against  him/*  or,  as  other- 
wise expressed,  "the  person  who  contracts  with  the  agent  is 
entitled  to  be  put  in  the  same  position  as  if  the  representations" 
made  by  the  agent  concerning  his  authority  were  true.^*  In 
other  words,  where  upon  an  executed  consideration  a  certain 
sum  would  be  due  from  the  supposed  principal  if  he  had  been 
bound  by  the  contract  and  solvent  that  sum  is  recoverable  from 
the  unqualified  agent.^*  Thus,  by  issuing  a  policy  for  a  foreign 
insolvent  insurance  company  not  authorized  to  do  business  in 
the  state  in  which  the  property  covered  by  it  was  situated  an 
agent  becomes  liable  to  the  holder,  in  case  of  loss,  for  the  amotint 
named  therein.^' 

Where  the  agent  has  exceeded  his  authority  the  party  with 
whom  the  contract  is  made  is  not  bound  to  look  to  the  prin- 
cipal for  so  much  of  the  contract  as  the  agent  was  authorized 
to  make,  but  may  hold  the  agent  responsible  to  the  amount 

so  Hughes    V.    Graeme,    33    L.    J.  Blaekf.    250,    33    Am.    Dec.    469; 

(Q.  B-)    335.  Bowen  v.  Morris,  2  Taunt.  385;  Pol- 

3iPow  V.  Davis,  1  B.  &  S.  221.  hill   v.   Walter,    3    B.   &   Ad.    114; 

32  American  S.  Co.  v.  Morton,  32  Woodes  v.  Dennett,  9  N.  H.  55; 
Okla.  687,  39  L.E.A.(]Sr.S.)  702;  Grafton  Bank  v.  Flanders,  4  N.  H. 
Hughes  V.  Graeme,  33  L.  J.  (Q.  B.)  239;  Feeter  v.  Heath,  11  Wend.  477. 
335;  Taylor  v.  Nostrand,  134  N.  Y.  88  Le  Roy  v.  Jacobosky,  136  N.  C. 
108  (recovery  for  services  and  dis-  443,  67  L.R.A.  977;  In  re  National 
bursements)  ;  Trust  Co.  v.  Floyd,  47  Coffee  P.  Co.,  24  Ch.  Oiv.  367;  Ted- 
Ohio  St.  525,  21  Am.  St.  846;  Kroe-  der  v.  Biggin,  65  Fla.  153. 
ger  V.  Pitcairn,  101  Pa.  311,  47  Am.  34  Vertrees  v.  Head,  138  Ky.  83; 
Eep.  718 ;  Sumner  v.  Williams,  8  Maneer  v.  Sanford,  15  Manitoba 
Mass.  162,  5  Am.  Dec.  83;  Meech  181,  and  cases  cited  in  first  note  to 
V.    Smith,    7    Wend.    315;    Duesen-  this  section. 

bury  V.   Ellia,   3  Johns.   Cas.   70,  2  3B  Morton  v.  Hart,  88  Tenn.  427; 

Am.  Dec.  144;  Palmer  v.  Stephens,  Hartman    v.    Hollowell,    126    Iowa 

1  Denio  471;  Pitman  v.  Kintner,  5  643. 
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of  the  contract.*®  It  seems,  however,  that  the  holder  of  such 
a  contract  may  resort  to  the  principal  for  so  much  as  the  agent 
had  authority  to  promise  in  his  behalf,  where  it  is  severable.''' 
If  one  pretending  to  be  an  agent  has  contracted  as  such  with- 
out authority  from  the  principal  the  party  contracted  with, 
on  learning  the  facts,  may  repudiate  the  contract  and  hold  the 
person  who  assumed  to  be  agent  immediately  responsible  for 
damages  on  his  warranty  of  authority  without  waiting  for  the 
time  when  an  action  might  be  maintained  on  the  contract 
itself.  Damages  in  such  a  case,  it  is  said,  are  measured  not  by 
the  contract  but  by  the  injury  resulting  from  the  agent's  want 
of  power.  *'  But  these  damages  must  ordinarily  be  such  as 
could  be  recovered  against  the  party  for  a  total  breach  or  a 
breach  co-extensive  with  the  principal's  repudiation  of  the  sup- 
posed agent's  act.  The  auctioneer  who  sells  real  property  with- 
out sufficient  authority  so  that  the  purchaser  can  get  no  title  will 
be  liable  to  pay  his  expenses  of  investigating  the  title,  with 
interest  on  the  deposit  and  also  on  the  purchase-money,  if  kept 
in  readiness  and  unproductive."  He  is  also  liable  to  make  good 
the  loss  the  purchaser  sustains  by  the  loss  of  his  bargain  though 
the  contract  of  purchase  might  have  been  avoided  by  the  owner.*" 
In  Louisiana  a  broker  who  contracts  to  sell  land  with  knowledge 
that  he  is  authorized  to  sell  only  a  part  of  it  and  that  the  pro- 
posed purchaser  desired  to  secure  the  whole  of  the  land  acts  in 
legal  bad  faith  within  the  meaning  of  the  code,  and  must  re- 
spond for  the  difference  between  the  price  he  agreed  to  sell  for 
and  that  the  plaintiff  was  compelled  to  pay  for  the  part  he  un- 
authorizedly  assumed  to  sell.** 

If  a  special  agent  employed  to  sell,  with  orders  not  to  wai*- 
rant,  nevertheless  warrants,  the  principal  will  not  be  bound 
and  the  agent  will  be   answerable;   for  otherwise  the  buyer 

86  Feeter  v.  Heath,  11  Wend.  477.      Wallace  v.  Bentley,  77  Cal.  19,  11 

87  Johnson  v.   Blasdale,   1   Sm.   &      Am.  St.  231;   Senter  v.  Monroe,  77 
M.  17,  40  Am.  Deo.  85.     See  Gordon       Cal.  347. 

V.   Buohannan,   5  Yerg.   71;    1  Par.  39  2  Sedgw.  Dam.  (8th  ed.),  §  838. 

on  Cont.  69.  « McCarthy    v.    Young,    3    "The 

38  White  V.  Madison,  26  How.  Pr.  Argus"  L.  R.  89   (Australia) . 

481,  26  N.  Y.  117.    SeeHall  v.  Cran-  *i  Tulane      Educational      Fund's 

dall,  29  Cal.  567,  89  Am.  Dec.  64;  Adm'rs  v.  Baccich,  129  La.  469. 
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would  be  without  remedy.*^  By  tJie  contract,  so  far  as  the 
agent  is  concerned,  the  other  contracting  party  is  entitled  to 
the  same  compensation  as  upon  a  total  breach  of  a  valid  con- 
tract. If  the  principal  is  not  bound  by  and  does  not  adopt  the 
contract  the  consequential  loss  to  the  other  party  is  the  same 
that  he  would  suffer  if  the  principal  had  bound  himself 
according  to  the  tenor  of  the  contract  and  then  refused  to  ful- 
fill. In  the  latter  case  the  injured  party  may  obtain  his  dam- 
ages by  action  directly  upon  the  contract;  this  may  not  always 
or  generally  be  done  in  an  action  against  the  agent;  but  in  an 
.action  on  his  express  or  implied  warranty  of  authority  or  for 
the  deceit  the  same  rule  of  compensation  which  would  be 
applicable  to  the  defaulting  party  would  be  the  only  adequate 
measure  of  redress  against  the  agent  who  had  caused  the  same 
injury  through  a  want  of  assumed  power  to  bind  the  party 
who  refused  to  ratify  and  perform.  ^This  is  well  illustrated  by 
a  series  of  English  cases.  In  Spedding  v.  E^evell  *'  the  defend- 
ant falsely  assumed  to  be  the  agent  of  his  brother  and  made 
a  contract  with  the  plaintiff  for  the  renewal  of  her  lease  for  a 
term  of  twenty-one  years.  Subseqyently  the  plaintiff  made  an 
agreement  to  dispose  of  her  interest  in  the  property  at  a 
profit.  The  owner  refused  to  recognize  the  brother's  authority 
and  declined  to  renew  the  lease.  The  plaintiff's  vendee,  who 
had  been  put  in  possession  at  the  expiration  of  the  original 
term,  was  turned  out  and  a  lease  made  to  another  person. 
Plaintiff  and  her  vendee  brought  a  suit  against  the  owner  to 
enforce  specific  performance  of  the  agreement  to  lease.  Until 
the  trial  of  that  siiit  plaintiff  had  no  knowledge  of  the  agent's 
lack  of  authority.  After  it  was  dismissed  the  plaintiff's  vendee 
brought  an  action  against  her  upon  the  agreement  made  be- 
tween them  and  recovered  damages  and  costs.  In  the  case 
against  the  assumed  agent  it  was  ruled  that  the  plaintiff  was 
entitled  to  recover  the  costs  she  was  compelled  to  pay  in  the 
suit  brought  for  the  specific  performance  and  damages  commen- 
surate with  the  value  of  the  lease  which  she  would  have  had  if 

48  Paley  on    Agency,    by   Dunlop,  43  L.  R.  4  C.  P.  212.    See  last  note 

386;  Fenn  v.  Harrison,  3  T.  E.  757.      to  §  797. 
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the  defendant  had  authority  to  enter  into  the  agreement  he 
made.  A  recovery  of  the  costs  incurred  and  damages  assessed 
in  the  action  hrought  against  the  plaintiff  by  her  vendee  was 
denied  on  the  ground  that  it  could  not  be  taken  to  be  in  the  con- 
templation of  the  parties  to  this  action  at  the  time  the  agreement 
for  the  renewal  of  the  lease  was  ma,de  that  the  lease  should  be 
sold;  and  besides  that  resale  was  made  without  entering  into 
any  communication  with  the  defendant  and  without  his  knowl- 
edge or  the  knowledge  of  the  owner  of  the  reversion.  In  an- 
other case  **  one  of  four  joint  owners  of  an  estate  which  they 
advertised  for  sale  represented  that  he  was  authorized  to  sell  it 
and  made  a  contract  of  sale,  and  sent  the  plaintiff  an  abstract 
of  the  title.  The  co-owners  repudiated  the  contract  and  sold 
at  a  greater  price  to  another  person.  Plaintiff  brought  suit 
against  them  all  for  breach  of  the  contract  and  continued  it 
until  the  three  swore  that  the  agreement  was  made  without  au- 
thority. In  an  action  against  him  who  made  the  contract  the 
proper  measure  of  damages  was  the  cost  of  investigating  the 
title;  the  costs  incurred  and  paid  by  the  plaintiff  down  to  the 
time  when  it  became  apparent  the  defendant  was  not  authorized 
to  act  in  the  way  he  did;  the  difference  between  the  contract 
price  and  the  market  price  of  the  land;  the  sum  for  which  it 
was  afterwards  sold  was  prima  facie  evidence  of  the  latter. 
Damages  incurred  by  the  resale  of  animals  bought  for  the  pur- 
pose of  use  on  the  land,  without  notice  to  the  defendant  and 
before  the  title  had  been  investigated  or  possession  given,  were 
too  remote. 

A  further  illustration  of  the  application  of  the  rule  of  dam- 
ages stated  is  furnished  by  a  later  English  case,  the  facts  *^  of 

44  Godwin    t.    Trancis,    L.    E.    5  ranty   that    in    purchasing    a    ship 

C.  P.  296.    See  Maxwell  v.  Parnell,  from  the  plaintiff  he  had  authority 

Irish  Rep.  1  Com.  L.  234.  to  make  the  contract  for  the  sup- 

46  In  re  National  Coffee  P.  Co.,  24  posed  principal.  It  appeared  at  the 
Ch.  Div.  367  (1883)  ;  followed  in  trial  that  the  principal  having  re- 
Meek  V.  Wendt,  21  Q.  B.  Div.  126  fused  to  adopt  the  defendant's  con- 
(1888).  tract,  the  plaintiff  resold  the  ship 

In  Simons  v.  Patchett,  7  El.  &  B.  at  less  than  the  contract  price.    The 

568,    the    action    was    against    the  resale  was  taken  to  be  reasonably 

agent   for   breach   of   implied   war-  made  for  the  best  price  that  could 
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which  were  that  a  broker  was  instructed  to  obtain  fifty  shares 
of  stock  at  $1  each  in  a  designated  company.  By  his  mistake 
the  shares  were  allotted  to- the  principal  in  another  company; 
the  allotment  was  repudiated,  but  the  proper  entry  was  pre- 
viously made  on  the  company's  register.  The  shares  were  in 
fact  unsalable,  and  soon  after  the  order  was  placed  the  company 
was  wound  up  and  the  principal  was  released  from  liability  as 
a  contributor.  The  official  liquidator  claimed  the  value  of  the 
shares  from  the  broker  by  way  of  damages  for  his  misrepresenta- 
tion of  authority.  Referring  to  the  cases  already  considered, 
Brett,  M.  R.,  said :    "In  all  these  cases  the  court  laid  down  that 


be  obtained,  and  it  was  taken  tliat 
the  principal  was  perfectly  solvent, 
and  it  was  held  that  a  verdict  was 
properly  taken  for  damages  meas- 
ured by  the  difference  between  the 
contract  price  and  that  obtained  on 
the  resale.  Ixjrd  Campbell,  C.  J., 
said:  "What  was  the  contract  in 
this  case?  That  the  defendant  had 
authority  from  •  *  *  (his  princi- 
pals ) ,  *  *  *  so  that  the  bargain  he 
had  made  in  their  name  was  bind- 
ing on  them.  What  then  has  the 
plaintiflp  suffered  from  this  bargain 
not  being  binding  on  (them)  ?  It 
is  not  disputed  that,  if  the  bargain 
had  been  binding,  and  had  not  been 
fulfilled,  the  plaintiff  would  have 
recovered  against  *  *  *  (the  prin- 
cipals) ♦  *  *  damages  for  not  ful- 
filling the  contract;  and  if  they  had 
fulfilled  the  contract,  the  plaintiff 
would  have  had  from  them  the  full 
price.  The  loss  of  the  damages, 
therefore,  which  he  would  have 
recovered  from  *  *  *  (the  princi- 
pals) *  *  *  is  the  direct  conse- 
quence of  the  breach  of  the  defend- 
ant's contract.  Viewing  the  matter 
in  another  light,  the  result  is  much 
the  same.  It  is  not  to  be  disputed 
that,  if  direct  evidence  had.  been 
given  of  a  fall  in  the  market  price 
of    ships   between   the   time   of   the 


making  of  the  supposed  bargain  and 
the  time  at  which  the  plaintiff 
might  reasonably  resell  the  ship, 
that  fall  in  the  price  would  be  re- 
coverable. Might  not  the  jury  rea- 
sonably infer  such  a  fall  in  price 
from  the  difference  in  price  actually 
obtained  in  this  ease?  If  so,  the 
case  would  be  brought  within  the 
general  rule  as  to  the  measure  of 
damages  for  not  accepting  goods." 
This  case  proceeded  upon  the  as- 
sumption of  the  solvency  of  the 
principal.  On  that  assumption  the 
same  rule  was  applied  which  would 
have  applied  to  the  principal  if  he 
had  been  bound  by  the  contract  and 
refused  to  accept  and  pay  for  the 
property.  The  damages  to  be  recov- 
ered against  the  false  agent,  how- 
ever, are  what  was  lost  by  the 
plaintiff  by  not  having  the  valid 
contract  which  the  agent  warranted 
he  had.  Though  if  there  had  been 
such  a  binding  contract,  the  pur- 
chaser would  have  been  liable  to  the 
plaintiff  in  damages,  yet  if  the  pur- 
chaser was  not  solvent,  the  jury 
would  say  that  the  loss  in  conse- 
quence of  not  having  a  binding  con- 
tract was  not  the  sum  for  which  he 
would  in  that  case  have  had  judg- 
ment against  the  purchaser.  Simons 
v.  Patchett,  supra,  per  Crompton,  J. 
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the  measure  of  damages  was  what  the  plaintiff  actually  lost  by 
losing  the  particular  contract  which  was  to  have  been  made  by 
the  alleged  principal  if  the  defendant  had  had  the  authority  he 
professed  to  have ;  in  other  words,  what  the  plaintiff  would  have 
gained  by  the  contract  which  the  defendant  warranted  should 
be  made.  If  that  be  the  measure  of  damages  it  does  not  depend 
upon  the  amount  which  would  have  been  awarded  to  him  in  an 
action  against  the  alleged  principal  if  the  contract  had  been 
broken  by  him;  that  may  not  be  the  same  amount  as  what  the 
plaintiff  has  entirely  lost.  We  may  test  it  in  this  way.  If  the 
action  were  brought  against  the  principal  because  he  had  broken 
the  contract,  the  amount  actually  recovered  would  be  quite  dif- 
ferent if  he  were  solvent  and  if  he  were  insolvent;  if  he  were 
solvent  the  plaintiff  would  recover  the  whole  loss;  if  he  were 
insolvent  he  might  not  recover  a  shilling.  Therefore  it  is  what 
the  plaintiff  actually  lost,  not  what  the  verdict  of  the  jury  would 
have  given  him,  for  the  execution  might  have  produced  noth- 
ing. Again,  the  defendant  might  be  in  such  a  position  that 
you  would  not  have  to  consider  the  question  of  breach  of  con- 
tract at  all.  In  the  present  case  [the  brokers]  are  probably 
people  who  would  never  break  their  contracts,  and  therefore 
you  must  come  back  to  consider  what  the  plaintiff  has  actually 
lost  by  losing  this  particular  contract.  .What  then  did  the 
company  lose?  *  *  *  In  this  particular  case  what  would 
they  have  got  by  the  contract  [with  the  alleged  principal]  if 
he  had  given  authority  to  make  it  ?  If  he  had  been  insolvent 
they  would  not  have  got  a  farthing;  but  he  was  not  insolvent, 
and  therefore  in  this  particular  case  they  would  have  got  £50 
from  him  on  the  allotment  of  his  shares  and  they  would  not 
have  given  him  anything;  it  would  not  have  been  like  an  or- 
dinary vendor  handing  over  goods.  They  would  only  have 
handed  over  a  piece  of  paper.  In  return  for  his  £50  in  money 
they  would  only  have  given  him  a  phantasy.  The  company 
had  a  nominal  capital  of  two  hundred  and  fifty  thousand  shares, 
of  which  they  had  only  allotted  a  very  small  number ;  therefore 
the  phantasy  which  they  gave  him  cost  them  nothing.  The  sum 
of  £50  was  'prima  facie  the  measure  of  damages  and  there  is 
nothing  to  displace  it." 
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A  rule  of  liability  prevails  in  California  whicli  varies  very 
materially  from  that  laid  down  in  the  cases  stated.  It  is  there 
held  that  one  who  undertakes  to  sell  land  for  the  owner  with- 
out authority  from  him,  if  the  contract  does  not  contain  apt 
words  to  charge  the  agent  personally,  is  not  liable  for  the  loss 
of  the  bargain.  His  liability  does  not  extend  beyond  the  re- 
covery of  money  paid  him,  or  for  labor  performed  under  the 
contract,  or  special  damages  resulting  to  the  plaintiff  by  rea- 
son of  the  defendant's  wrong.  The  failure  of  the  intended 
purchaser  of  land  to  negotiate  with  the  owner  is  not  a  neces- 
sary consequence  of  the  assumed  agent's  represeijtation  of  his 
authority  to  make  the  sale  of  it.**  In  Minnesota  it  has  been 
held  that  the  value  of  the  bargain  lost  because  of  the  lack  of 
authority  of  an  agent  who  assumes  to  sell  land  is  measurable  by 
the  difference  between  the  price  at  which  he  agreed  to  sell  and 
its  value  when  the  agreement  was  made.*''  In  Florida  an  un- 
authorized agreement  made  by  an  agent  is  not  ground  for  the 
recovery  of  the  benefits  which  would  ha.ve  been  derived  from  it 
if  'the  party  the  agent  assumed  to  represent  had  performed.** 
Liability  for  instituting  an  unauthorized  action  or  taking  an 
appeal  without  authority  is  the  subject  of  a  section  in  the  chapter 
on  Malicious  Prosecution.*®  • 

§  799.  Recovery  of  money  from  agent.  An  agent  will  be 
liable  on  his  contracts,  though  made  as  agent,  where  there  is 
no  responsible  principal  to  resort  to;  that  is,  where  he  repre- 
sents a  principal  not  suable,  other  than  the  government.*"  So 
where  money  has  been  paid  to  an  agent  for  the  use  of  his 
principal  under  such  circumstances  that  the  party  paying  it 
might  recover  it  from  the  latter,  as  long  as  the  money  has  not 
been  paid  over  by  the  agent  nor  his  situation  altered,  as  by 

48  Wallace  v.  Bentley,  77  Cal.  19,  principal.     Knoch   v.   Haizlip,    163 

11  Am.  St.  231;   Senter  v.  Monroe,  Cal.  146. 

77   Cal.   347;   Hall  v.   Crandall,   29  «  Skaaraaa  v.  Finnegan,  31  Minn. 

Cal.  567,  89  Am.  Dec.  64.  48. 

An    agent    sued   for    the   implied  *»  Ledder  v.  Riggin,  65  Fla.  153. 

breach  of  warranty  of  his  authority  *9  §  1236. 

must  answer  for  any  detriment  sus-  50  Paley  on  Agency,  374 ;  Story  on 

tained  by  th«  other  party  accord-  Agency,  §  280;   Hills  v.  Bannister. 

Ing  to   the   same   standard    as   his  8  Cow.  31. 
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giving  his  principal  fresh  credit  upon  the  faith  of  it,  it  may  be 
recovered  from  the  agent.^^ 

An  action  may  be  brought  against  an  agent  who  has  re- 
ceived money  to  which  his  principal  has  no  right  if  the  agent 
has  had  notice  not  to  pay  it  over;  and  in  some  cases  without 
such  notice,  if  it  has  not  been  actually  paid  over.^^  Where  an 
agent  has  settled  with  his  principal  by  retaining  his  own  fees 
and  costs  and  paying  over  the  balance  he  has  so  closed  his 
account  as  not  to  be  liable  to  repay  the  money  paid  to  him 
by  mistake. ''  But  it  is  not  sufficient  that  he  has  passed  the 
sum  received  to  the  principal's  account,  giving  him  credit  for 
it  in  discharge  of  a  debt  to  himself.'*  Where  the  payment  to 
the  agent  has  been  compulsory,  and  not  expressly  for  the  use 
of  the  principal,  or  has  been  obtained  by  the  agent  fraudu- 
lently or  illegally  no  notice  not  to  pay  it  over  to  the  principal 
is  necessary;  and  the  action  may  be  maintained  against  the 
agent  notwithstanding  he  may  have  paid  the  money  over  to 
his  principal.**  Attorney's  fees  are  not  recoverable  as  .actual 
damages.*^ 

§  800.  Agent  liable  for  his  torts.  An  agent  is  also  liable 
for  torts  committed  by  himself  although  done  in  the  business 
of  another ;  *''  that  is,  for  acts  of  misfeasance,  whether  done  in- 
tentionally or  ignorantly,  in  pursuance  of  the  agency,  he  is 
directly  liable  to  the  person  injured ;  and  the  latter  is  not  limited 
to  an  action  against  the  principal.*'    But  for  negligence  of  duty 

BlMechem  on  Agency,  §§  561,  454;  La  Farge  v.  Eneeland,  7  id. 
562;  Paley  on  Agency,  388;  BuUer  456;  Carew  v.  Otis,  1  Johns.  418. 
V.  Harrison,  2  Cowp.  565 ;  Cox  v.  B5  Snowdon  v.  Davis,  1  Taunt. 
Prentice,  3  M.  &  S.  344 ;  Hearsey  359 ;  Ripley  v.  Gelston,  9  Johns.  201, 
V.  Pruyn,  7  Johns.  179 ;"  Langley  v.  6  Am.  Dec.  271 ;  Edwards  v.  Hod- 
Warner,  1  Sandf.  209;  Mowatt  v.  ding,  1  Marsh.  377,  5  Taunt.  815; 
McClelan,  1  Wend.  173;  Story  on  Hardacre  v.  Stewart,  5  Esp.  103; 
Agency,  §  300.  See  Bank  of  United  Miller  v.  Aris,  1  Selw.  N.  P.  103. 
States  T.  Bank,  6  Pet.  8,  18,  8  L.  See  Elliott  v.  Swartwout,  10  Pet. 
ed.  299,  304.  137,  9  L.  ed.  373. 

68  Hearsay  v.  Pruyn,  supra.  66  Thouron    v.    Skirvin,    57    Tex. 

63  Mowatt  V.  McClelan,   1  Wend.  Civ.  App.  105. 

173.  67  Horner  v.  Lawrence,  37  N.  J.  L. 

64  Buller    V.    Harrison,    2    Cowp.      46. 

565 ;   Paley  on  Agency,  by  Dunlop,  68  Crane  v.   Onderdonk,  67   Barb. 

389.    See  Frye  v.  Lockwood,  4  Cow.      47;   Erwin  y.  Davenport,   9  Heisk. 
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imposed  by  his  employment  an  agent  or  servant  is  not  liable  to 
a  third  person,  but  only  to  the  employer.  There  is  no  privity 
of  consideration  between  the  servant  and  the  person  who  em- 
ploys his  master;  and  non-feasance  alone  will  not  support  an 
action  without  consideration. °^  A  word  of  caution  may  be  neces- 
sary here  as  to  the  signification  of  the  word  "misfeasance," 
which  has  not  always  been  given  the  scope  it  is  entitled  to.  The 
late  Justice  Gray,  when  chief  justice  of  the  Massachusetts  court, 
expressed  what  is  believed  to  be  the  better  doctrine:  "It  is 
often  said  in  the  books  that  an  agent  is  responsible  to  third  per- 
sons for  'misfeasance'  only,  and  not  for  'non-feasance.'  And 
it  is  doubtless  true  that  if  an  agent  never  does  anything  towards 
carrying  out  his  contract  with  his  principal,  but  wholly  omits 
or  neglects  to  do  so,  the  principal  is  the  only  person  who  can 
maintain  any  action  against  him  for  the  non-feasance.  But  if 
the  agent  actually  undertakes  and  enters  upon  the  execution  of 
a  particular  work  it  is  his  duty  to  use  reasonable  care  in  the 
manner  of  executing  it  so  as-  nol  to  cause  any  injury  to  third 
persons  which  may  be  the  natural  consequence  of  his  acts ;  and 
he  cannot  by  abandoning  its  execution  midway,  and  leaving 
things  in  a  dangerous  condition,  exempt  himself  from  liability 
to  any  person  who  suffers  injury  by  reason  of  his  having  so 
left  them  without  proper  safeguards.  This  is  not  'non-feasance,' 
or  doing  nothing;  but  it  is  'misfeasance,'  doing  a  thing  improp- 

44 ;  Elmore  v.  Brooks,  5  id.  45 ;  Mc-  A  solicitor  who  neglects  to  make 
Pheters  v.  Page,  83  Me.  234,  23  Am.  an  investment  of  money  paid  into 
St.  772;  Labadie  v.  Hawley,  61  court  pursuant  to  an  order  acts  as 
Tex.  177,  48  Am.  Rep.  278;  Green-  an  officer  of  the  court  and.  is  liable 
berg  v.  Whitcomb  L.  Co.,  90  Wis.  to  the  party  for  whose  benefit  the 
225,  17  Am.  Neg.  Cas.  922,  28  order  was  made  for  the  loss  of  in- 
L.  R.  A.  439;  Ranch  v.  Brunswig,  terest.  If  there  had  been  a  decline 
155  Mo.  App.  367;  Carson  v.  Quinn,  in  the  price  of  the  securities  in 
127  Mo.  App.  525.  which  the  investment  was  to  be 
B9  Kimbrough  v.  Boswell,  119  Ga.  made  between  the  time  the  order 
201;  Paley  on  Agency,  by  Dunlop,  was  made  and  that  at  which  the 
396,  399;  Delaney  v.  Rochereau,  34  solicitor  was  called  to  account  the 
La.  Ann.  1123,  44  Am.  Rep.  456;  amount  of  the  decline  will  be  de- 
Carey  V.  Rochereau,  16  Fed.  87.  ducted  from  the  interest  which 
See  Baird  v.  Shipman,  33  111.  App.  would  have  been  received.  >>aiten 
503,  132  111.  16,  7  L.R.A.  128;  v.  Wedgwood  C.  &  I.  Co.,  31  a..' Div. 
Mechem  on  Agency,  §  569  et  seq.  346. 
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erly."  ^^  The  neglect  of  an  agent  to  have  a  machine  upon  which 
he  set  an  inexperienced  person  to  work  made  safe  or  to  instruct 
him  as  to  its  use  is  "nonfeasance,"  setting  such  person  to  work 
on  such  a  machine,  knowing  it  to  be  dangerous,  is  "misfeasance," 
and  that,  being  the  efficient  cause  of  the  resulting  injury,  made 
the  agent  responsible.®'  An  agent  in  complete  control  of  a 
building  with  authority  to  keep  it  in  repair  and  \\'ho  has  under- 
taken to  do  so,  is  liable  to  a  third  person  for  his  negligence  in 
that  respect.®^  One  who  superintends  the  construction  of  a 
building  as  agent  of  the  contractor  is  jointly  liable  with  the 
latter  in  a,n  action  on  the  case  for  an  injury  to  a  third  person 
which  resulted  from  culpable  negligence  -in  the  erection  there- 
of.*^ But  the  liability  of  the  agent  does  not  extend  to  the  neglect 
of  a  sub-agent.  "The  general  rule  of  law  is  that  an  agent  is  not 
responsible  for  the  negligence  or  want  of  skill  of  a  sub-agent 
employed  by  him,  where  such  employment  was  necessary  to 
the  transaction  of  the  business  intrusted  to  him,  and  he  has  used 
reasonable  diligence  in  his  choice  as  to  the  skill  and  ability  of 
the  sub-agent."  ** 

60  Osborne  v.  Morgan,  130  Mass.  63  Mayer  v.  Thompson-H.  B.  Co., 
102,  39  Am.  Eep.  437,  15  Am.  Neg.  104  Ala.  611,  53  Am.  St.  88,  28 
Cas.    655,    followed    in    Kenney    v.       L.E.A.   433. 

Lane,   9   Tex.  Civ.  App.   150;    Hag-  64  Kuhnert  v.  Angell,  10  N.  D.  59, 

erty  v.  Montana  0.  P.  Co.,  38  Mont.     _  gg   ^^    g,.     g^-    ^^^.        ^j^^^^^^  ^_ 

69,  25  L.R.A.(N.S.)  356.  See  Commercial  Bank,  7  How.  (Miss.) 
Mechem  on  Agency^  §572.  ^^   ^^    ^^^^  ^^^^^^^    ^ 

61  Greenberg  v.  Wnitcomb  L.  Co., 

^  Voorhees,  13  Ohio,  523,  42  Am.  Deo. 

supra. 

62  Lough  V.  Davis,  30  Wash.  204;  206;  Baldwin  v.  Bank,  1  La.  Ann. 
Baird  V.  Shipman,  132  111.  16,  22  13,  45  Am.  Dec.  72;  Barnard  v. 
Am.  St.  504,  7  L.R.A.  128;  Camp-  ,  Coffin,  141  Mass.  37,  .55  Am.  Rep. 
bell  V.  Portland  S.  Co.  63  Me.  552,  443.  See,  on  the  general  subject, 
15  Am.  Neg.  Cas.  301.  3  Col.  L.  Rev.  116. 
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CHAPTEK  XIX. 


INSURANCE. 

801.  Growth  and  importance  of  insurance  contracts. 

802.  Kinds  of  insurance. 

Section  1. 
mabinb  instjbancb. 

803.  Cause  of  damage  must  be  proximate. 

804.  Extent  of  injury;  manner  of  ascertainment. 

805.  Interpretation  of  contract. 

806.  Valued  policies,  admiralty  and  fire. 

807.  What  constitutes  a  total  loss;  wholly  destroyed  in  the  law  of  fire 

insurance;  constructive  total  loss. 

808.  Contract  methods  for  ascertainment  of  damages. 

809.  When  proofs  of  loss  a  condition  precedent. 

810.  Manner  and  time  of  making  proofs;  waiver. 

811.  Preliminary  proofs  for  information  only. 

812.  Pleadings. 

813.  Kule  of  damages  on  open  policies, 

814.  Same  subject. 

815.  Loss  in  excess  of  sum  fixed  in  policy. 

816.  Damages  in  case  of  partial  loss. 

817.  Losses  adjusted  on  the  principle  of-  indemnity. 

818.  General  average. 


819.  Same  subject. 


Section  2. 


FIBE  INSUBANCE. 


820.  Nature  of  contract;  how  made. 

821.  General  rule  of  damages. 

822.  Contribution  if  there  is  more  than  one  policy 

823.  Mitigation  of  liability. 

824.  What  jury  may  consider. 

825.  Proof  of  damages. 

826.  General  average  in  fire  insurance 

827.  Recoveries  in  special  cases. 

828.  Insurance  on  commission  goods. 

829.  Insurance  by  mortgagee. 

830.  Contracts  to  replace  or  rebuild. 
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Section  3. 

tlFE  AND  ACCIDENT  INSUBANOE. 

§  831.  Definition  of  life  insurance. 

832.  Cliaracter  of  the  contract. 

833.  Same  subject. 

834.  When  life  insurance  collateral  security;  violation  of  condition  by 

insured. 

835.  Accident  policies. 

836.  Difference  between  English  and  American  decisions  as  to  scope  of 

recovery. 

837.  Restatement  of  the  measure  and  elements  of  damage. 

838.  Insurer's  liability  for  terminating  the  contract;   recovery  of  pre- 

mium on  unaccepted  policy;  expense  of  procuring  other  policy. 

839.  Refusal  to  issue  paid-up  policy. 

840.  Liability  of  re-insurer. 

Section  4. 
title  instieance. 
840a.  Nature  of  contract. 

Section  5. 
indemnity  and  sueetx  insueancs, 
840b.  Rule  of  construction. 

§  801.  Growth  and  importance  of  insurance  contracts.     The 

law  of  insurance  has  no.w  arrived  at  such  a  condition  of  im- 
portance that  it  occupies  a  very  large  share  of  the  attention  of 
the  courts  and  the  legal  profession.  A  hundred  years  ago  it  had 
scarcely  an  existence,  and  its  growth  has  been  entirely  out  of 
proportion  to  that  of  other  branches  of  the  commercial  law, 
great  as  these  have  been.  A  glance  at  the  modem  reports  re- 
veals the  fact  that  the  adjudged  cases  involving  the  consideration 
of  the  law  of  insurance  are  very  numerous.  And  when  we  re- 
flect that  not  a  ship  hoists  her  anchor  for  a  voyage  on  the  ocean, 
nor  a  river  steamer  casts. her  lines  loose  from  her  wharf  without 
this  protection  from  the  results  of  disaster ;  that  not  a  village  on 
the  continents  of  Europe  and  America  has  failed  to  take  its 
"bonds  of  fate"  against  the  ravages  of  flood  and  fire  equally  with 
the  great  commercial  cities  of  the  world;  and  that  solicitous 
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affection  has  in  many  thousands  of  instances  demanded  pro- 
vision against  the  edicts  of  death  itself  by  a  ransom  in  favor  of 
the  living  we  need  not  be  surprised  at  the  almost  overshadowing 
proportions  to  which  this  topic  of  the  law  has  grown  in  so  short 
a  period.  Against  the  perils  of  storm  and  wreck,  treachery  and 
public  enemies  on  sea  and  river;  against  accidents  by  fire, 
whether  kindled  by  God  in  the  lightning's  flash  or  by  the  im- 
prudence or  viciousness  of  men  on  land  or  ocean;  against  the 
inevitable  decree  of  death  itself,  to  whose  hand  all  must  yield, 
the  law  of  insurance  has  provided  indemnity,  if  not  consolation. 
The  business  itself  demands  and  absorbs  an  amount  of  capital 
and  capacity  commensurate  with  the  vastness  of  the  field  it 
occupies,  and  the  discussions  to  which  it  has  given  rise  are 
second  in  magnitude  to  none  that  claim  the  attention  of  the 
forum.  The  comparatively  restricted  portion  of  this  vast  field 
appropriate  for  consideration  in  this  treatise  would  seem  to 
lighten  the  writer's  labors;  but  a  very  little  reflection  will  sat- 
isfy the  reader  that  the  extent  and  application  of  the  remedies 
for  wrongs  can  never  be  thoroughly  explained  or  understood 
until  the  elements  of  the  broken  contract  have  been  carefully 
studied  and  analyzed ;  and  while  the  remedy  is  but  an  insignifi- 
cant part  of  the  whole  subject  its  useful  presentation  pre- 
supposes a  careful  examination  of  all  that  precedes  it.  While, 
therefore,  the  present  chapter, will  be  devoted  to  the  question  of 
the  damages  arising  upon  contracts  of  insurance,  the  prepara- 
tion for  that  discussion  is  necessarily  drawn  from  a  somewhat 
careful  survey  of  the  wider  field  embracing  the  entire  subject. 
§  802.  Kinds  of  insurance.  There  are  three  main  classes  of 
insurance,  viz. :  marine,  fire  and  life.  The  first  is  defined  to 
be  a  contract  by  which  one  party,  called  the  underwriter  or  in- 
surer, for  a  stipulated  sum,  called  a  premium,  undertakes  to 
indemnify  the  other,  called  the  insured,  against  all  or 
certain  enumerated  perils  of  the  sea  to  which  the  ship,  cargo  or 
freight,  called  the  subject  of  insurance,  may  be  exposed  during 
a  certain  voyage  or  for  a  period  of  time.  The  second  is  de- 
fined to  be  contracts  of  insurance  against  accidents  or  loss  by 
fire,  and  is  applicable  to  all  species  of  property  subject  to  in- 
jury or  destruction  thereby.     The  third  class  is  contracts  upon 
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the  life  of  some  particular  person,  which  are  to  the  effect  that 
upon  the  death  of  the  person  whose  life  is  insured  during  the 
time  for  which  it  is  so  insured,  or  if  generally  upon  his  life, 
that  upon  the  occurrence  of  his  death  the  insurer  will  pay  the 
amount  of  the  policy  to  the  person  holding  the  same.  The 
instrument  when  executed,  as  it  usually  is,  in  writing  by  the 
parties,  contains  the  terms  of  the  contract  and  is  denominated 
a  policy  of  insurance.^ 

Sectioit  1. 

maeine  insueancb. 

§  803.  Cause  of  damage  must  be  proximate.  Preliminary 
to  entering  upon  the  general  question  of  the  measure  of  damages 
in  marine  insurance  there  is  one  branch  of  the  subject  affecting 
the  right  of  recovery  that  deserves  specific  notice.  It  is  a  maxim 
in  marine  insurance  "that  the  direct,  not  the  remote,  cause  of  the 
damage"  is  to  be  considered.*    The  existence  of  this  rule  is  not 

1  Unless  required  by  statute  the  equity  will  direct  that  a  policy  be 

contract  of  insurance  need  not  be  in  made  and  delivered  after  a  loss  has 

writing.      Commercial    Ins.    Co.    v.  occurred   and   a   valid   parol   agree- 

Union  Ins.  Co.,  19  How.  318;  Trus-  ment  for  insurance  has  been  made. 

tees  of  Baptist  Church  v.  Brooklyn  Franklin  F.  Ins.  Co.  v.  Taylor,  52 

F.  Ins.  Co.,  19  N.  Y.  305;  Angell  v.  Miss.  441. 

Hartford  Ins.  Co.,  59  N.  Y.  171,  17  8  Davis  v.   Garrett,  6   Bing.  716; 

Am.    Eep.    322;     Sanborn    v.    Fire-  lonides   v.    Universal    Ins.    Co.,    14 

men's  Ins.  Co.,  16  Gray  448,  77  Am.  C.  B.   (N.S.)   260;  Insurance  Co.  v. 

Dec.  419;   Baxter  v.  Massasoit  Ins.  Transportation    Co.,    12   Wall.    194, 

Co.,  13  Allen  320;  Putnam  v.  Home  201,  20  L.  ed.  378,  380.    The  follow- 

Ins.  Co.,  123  Mass.  324,  25  Am.  Kep.  ing  cases  illustrate  the  doctrine  of 

93;    Relief    Ins.    Co.    v.    Shaw,    94  proximate   cause   as   understood   in 

U.  S.  574;  Hening  v.  United  States  the  law  of  insurance:     Bondrett  v. 

Ins.   Co.,   2  Dill.   26 ;    Davenport  v.  Hentigg.  Holt's.  N.  P.  147 ;  Mercan- 

Peoria  Ins.  Co.,  17  Iowa  276 ;  Home  tile  S.  Co.  v.  Tyser,  7   Q.  B'.  Div. 

Ins.  Co.  V.  Adler,  71  Ala.  516;   Re-  73;   Dudgeon  v.  Pembroke,  L.  R.  9 

vere  F.  Ins.   Co.  v.  Chamberlin,  56  Q.   B.   581,  1  Q.  B.   Div.   96,  L.  R. 

Iowa   508;    Emery    v.    Boston    Ins.  2   App.   Cas.   284;   Redman  v.   Wil- 

Co.,  138  Mass.  398;  Roger  Williams  son,   14   M.   &  W.   476;    Sarquy   v. 

Ins.    Co.    V.    Carrington,    43    Mich.  Hobson,  2  B.  &  C.  7;  Cory  v.  Burr, 

252.  L.  R.  8  App.  Cas.  393,  9  Q.  B.  Div. 

If  the  insurer's   charter  requires  463,  8  Q.  B.  Div.  313;   Orient  Ins. 

that    its   policies    shall   be    written  Co.  v.  Adams,  123  U.  S.  67,  31  L.  ed. 
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controverted,  but  there  have  been  difficulties  in  its  application, 
The  United  States  supreme  court  thus  applied  it: 

1.  When  two  causes  of  loss  occur,  one  at  the  risk  of  the  as- 
sured and  the  other  insured  against,  or  one  cause  insured 
against  by  A.  and  the  other  by  B.,  if  the  damage  caused  by 
each  peril  can  be  discriminated  from  the  other  it  must  be 
borne  proportionately.  2.  But  if  the  damage  caused  by  the  two 
perils  cannot  be  distinguished  from  each  other,  then  the  party 
responsible  for  the  predominating  efficient  cause,  or  which  set 
in  operation  the  other,  is  liable  for  the  loss.^  It  was  therefore 
held  in  the  particular  case  that  when  an  insurance  upon  a 
steamboat  against  fire  excepted  "any  Are  happening  by  means 
of  any  invasion,  insurrection,  riot  or  civil  commotion,  or  of 
any  military  or  unsurped  power,"  it  is  an  insurance  against  fire 


63;  Dyer  v.  Piscataqua  Ins.  Co.,  53 
Me.  118;  Potter  v.  Ocean  Ins.  Co., 
3  Sumn.  27;  Magoun  v.  New  Eng- 
land Ins.  Co.,  1  Story  157;  Mer- 
chants' Hut.  Ins.  Co.  V.  Butler,  20 
Md.  41;  Peters  v.  Warren  Ins.  Co., 
14  Pet.  99,  10  L.  ed.  371;  Green- 
wich Ins.  Co.  V.  Kaab,  11  111.  App. 
636;  New  York,  etc.  Exp.  Co.  v. 
Traders'  Ins.  Co.,  132'Mass.  377,  42 
Am.  Rep.  440;  Georgia  Ins.,  etc. 
Co.  V.  Dawson,  2  Gill.  365;  Rice  v. 
Homer,  12  Mass.  230;  Mathews  v.. 
Howard  Ins.  Co.,  11  N.  Y.  9;  Nel- 
son V.  Suffolk  Ins.  Co.,  8  Cush.  477; 
Cincinnati  &  F.  Ins.  Co.  v.  May,  20 
Ohio  223 ;  Knight  v.  Eureka,  etc.  Ins. 
Co.,  26  Ohio  St.  664,  20  Am.  Rep. 
778;  Norwich,  etc.  T.  Co.  v.  West- 
ern Massachusetts  Ins.  Co.,  34  Conn. 
561;  General  Mut.  Ins.  Co.  v.  Sher- 
wood, 14  How.  351;  American  Ins. 
Co.  V.  Durham,  12  Wend.  463; 
Street  v.  Augusta,  etc.  Ins.  Co.,  12 
Rich.  13;  Neilson  v.  Commercial 
Ins.  Co.,  3  Duer  455;  Phoenix  Ins. 
Co.  V.  Cochran,  51  Pa.  143;  The 
Ontario,  37  Fed.  220;  Northwestern 
T.  Co.  V.  Boston  M.  Ins.  Co.,  41  id. 


793;  Ruger  v.  Firemen's  Fund  Ins. 
Co.,  90  id.  310;  Travelers'  Ins.  Co. 
v.  Murray,  16  Colo.  296,  26  Am.  St. 
267;  Ermentrout  v.  Girard  F.  &  M. 
Ins.  Co.,  63  Minn.  305,  30  L.R.A. 
346,  66  Am.  St.  485;  Prader  v.  Na- 
tional Masonic  A.  Ass'n,  95  Iowa 
149;  Freeman  v.  Mercantile  Mut. 
A.  Ass'n,  156  Mass.  351,  17  L.R.A. 
753;  Lynn  G.  &  E.  Co.  v.  Meriden 
F.  Ins.  Co.,  158  Mass.  570,  20  L.R.A. 
297,  35  Am.  St.  540;  Martin  v. 
Manufacturers'  A.  Ind.  Co.,  151 
N.  Y.  94;  Travelers'  Ins.  Co.  v. 
Melick,  5  Fed.  178,  12  C.  C.  A. 
544.  27  L.R.A.  629;  Reischer  v. 
Berwick  [1894],  2  Q.  B.  548;  Kerr 
V.  Minnesota  Mut.  B.  Ass'n,  39 
Minn.  174,  12  Am.  St.  631;  Cuesta 
V.  Royal  Ins.  Co.,  98  Ga.  720;  Huer 
v.  Northwestern  Nat.  Ins.  Co.,  144 
111.  393 ;  Pink  v.  Fleming,  25  Q.  B. 
Div.  396;  Shelbourne  v.  Law  I.  & 
Ins.  Corp.  [1898],  2  Q.  B.  626; 
Frisbie  v.  Fidelity  Cas.  Co.,  133  Mo. 
App.  30;  Ward  v.  .^Etna  L.  Ins.  Co, 
85   Neb.   471.     • 

8  Insurance  Co.  v.  Transportation 
Co.,  12  Wall.  194,  20  L.  ed.  378. 
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caused  by  a  collision,  and  that  tlie  underwriters  against  fire 
were  responsible  for  a  loss  occasioned  by  the  sinking  of  a  vessel 
caused  by  fire,  though  the  fire  was  occasioned  by  a  collision  not 
insured  against,  if  the  effect  of  the  collision  without  the  fire 
would  have  been  only  to  cause  the  vessel  to  settle  to  her  upper 
deck,  and  that  was  such  a  condition  as  that  she  could  have  been 
saved.* 

In  lonides  v.  Universal  Ins.  Co."  Erie,  0.  J.  said :  "The  con- 
clusion I  have  come  to,  after  an  attentive  consideration,  is  that 
the  plaintiff  is  entitled  to  recover  in  respect  of  a  loss  of  a  part 
of  the  insurance.  The  policy  was  for  £3,000  upon  six  thousand 
five  hundred  bags  of  coffee,  valued,  at  £25,000,  and  it  contained 
an  exception  in  the  following  words:  'Warranted  free  from 
capture,  seizure  and  detention,  and  all  consequences  thereof  or 
any  attempt  thereat,  and  free  frofa  all  consequences  of  hostili- 
ties, riots  or  commotions.'  The  insured  ship,  with  the  coffee 
on  board,  on  her  voyage  from  Belize  to  New  York,  had  to  pass 
Cape  Hatteras.  The  captain  intending  to  shape  his  course 
north  northeast  until  he  had  rounded  the  cape  and  then  to 
steer  due  north,  being  out  of  his  reckoning,  and  conceiving 
that  he  had  passed  the  cape,  when  he  was  in  fact  about  thirty 
miles  south  and  ten  miles  west  of  it,  ran  the  ship  on  shore  at 
Hatteras  Inlet,  where  she  was  eventually  lost.  If  these  had 
been  the  only  facts  it  would  have  been  a  clear  case  of  loss  by 
perils  of  the  sea.  But  it  appears  that  at  Cape  Hatteras,  until 
the  secession  of  the  southern  states  of  America,  there  had 
always  been  a  light  maintained,  and  that  the  light  had  been 
extinguished  for  hostile  purposes  by  the  confederate  or  south- 
ern party,  who  were  at  the  time  in  possession  of  North  Caro- 
lina. It  may  be  taken  as  a  fact,  for  the  purpose  of  the  present 
judgment,  that  if  the  light  had  still  been  there  the  captain 
would  have  seen  it  and  might  have  put  about  in  time  and  saved 
the  ship.  The  great  contention  on  the  first  part  of  the  case  was 
whether  the  loss  so  brought  about  was  a  loss  'by  the  conse- 
quence of  hostilities,'  within  the  meaning  of  the  policy.     The 

4  lonides  v.  Universal  Ins.  Co.,  14  Hi  C.  B.   (N.S.)   260. 

C.  B.   (N.S.)   260. 
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extinguishmeiit  of  the  light  was  undoubtedly  an  act  oi  hos- 
tility upon  the  part  of  the  confederates  toward  the  federals; 
but  was  the  loss  the  consequence  of  hostilities  ?  I  agree  with 
the  learned  counsel  that  the  question  is  entirely  one  of  con- 
struction, and  that  the  intention  of  the  parties  is  to  be  gathered 
from  the  contract  itself,  taking  it  with  the  surrounding  circum- 
stances. *  *  *  I  agree  with  the  learned  counsel  who  sug- 
gested that  the  words  of  the  exception  in  this  policy  are  to  be 
construed  as  they  would  be  if  the  assured  had  reassured  his  cargo 
against  the  perils  which  are  excepted  by  the  warranty  now  in 
question,  so  that  to  make  the  policy  attach,  the  court  must  in 
that  case  have  held  that  the  consequence  of  hostilities  was  so 
connected  with  the  loss  of  the  ship  as  to  make  the  underwriters 
liable.  The  maxim  'causa  proxima  non  remota  spedatur'  is 
peculiarly  applicable  to  insurance  law.  The  loss  must  be  im- 
mediately connected  with  the  supposed  cause  of  it.  Now,  the 
relation  of  cause  and  effect  is  matter  which  cannot  always  be 
actually  ascertained ;  but  if,  in  the  ordinary  course  of  events,  a 
certain  result  usually  follows  from  a  given  cause,  the  immediate 
relation  of  the  one  to  the  other  may  be  considered  to  be  estab- 
lished. Was  the -putting  out  of  the  light  at  Cape  Hatteras  so 
immediately  connected  with  the  loss  of  the  ship  as  to  make  the 
one  the  consequence  of  the  other?  Can  it  be  said  that  the  ab- 
sence of  the  light  would  have  been  followed  by  the  loss  of  the 
ship,  if  the  captain  had  not  been  out  of  his  reckoning  ?  It  seems 
to  me  that  these  two  events  are  too  distantly  connected  with  each 
other  to  stand  in  the  relation  of  cause  and  effect.  I  will  put  an 
instance  of  what  I  conceive  to  be  a  'consequence  of  hostilities' 
within  the  meaning  of  this  policy.  Suppose  there  was  a  hostile 
attempt  to  seize  the  ship,  and  the  master  in  seeking  to  escape 
capture  ran  ashore  and  the  ship  was  lost:  there  the  loss  would 
be  a  loss  by  the  consequences  of  hostilities  within  the  terms  of 
this  exception.  Or,  suppose  the  ship  chased  by  a  cruiser,  and, 
to  avoid  seizure,  she  gets  into  a  bay  where  there  is  neither  harbor 
nor  anchorage,  and  in  consequence  of  her  inability  to  get  out 
she  is  driven  on  shore  by  the  wind  and  lost :  that  loss  would  be 
a  loss  resulting  from  an  attempt  at  capture,  and  would  be  within 
the  exception.    But  I  will  suppose  a  third  case, — the  ship  chased 
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into  a  bay  where  ste  is  unable  to  anchor  or  to  make  any  harbor, 
and  getting  out  again  on  a  change  of  wind,  but  in  pursuing  her 
voyage  encounters  a  storm  which,  but  for  the  delay,  she  would 
have  escaped,  and  being  overwhelmed  was  lost :  there,  although 
it  may  be  said  that  the  loss  never  would  have  occurred  but  for 
the  hostile  attempt  at  seizure,  and  that  the  consequence  of  the 
attempt  at  seizure  was  the  cause  without  which  the  loss  would 
not  have  happened,  yet  the  proximate  cause  of  loss  would  be  the 
perils  of  the  sea,  and  not  the  attempt  at  seizure.  Take  another 
instance.  The  warranty  extends  to  loss  from  all  the  conse- 
quences of  hostilities.  Assume  that  a  vessel  is  about  to  enter  a 
port  having  two  channels,  in  one  of  which  torpedoes  are  sunk 
in  order  to  protect  the  port  from  hostile  aggression,  and  the 
master  of  the  vessel,  in  ignorance  of  the  fact,  enters  this  chan- 
nel and  his  ship  is  blown  up ;  in  that  case  the  proximate  cause 
of  the  loss  would  clearly  be  the  consequences  of  hostilities,  and 
so  within  the  exception.  But,  suppose  the  master,  being  aware 
of  the  danger  presented  in  the  one  channel,  and,  in  order  to 
avoid  it,  attempts  to  make  the  port  by  the  other,  and  by  unskil- 
ful navigation  runs  aground  and  is  lost, — in  my  opinion  that 
would  not  be  a  loss  within  the  exception,  not  being  a  loss  proxi- 
mately connected  with  the  consequences  of  hostilities,  but  a  loss 
by  a  peril  of  the  sea,  and  covered  by  the  policy.  Applying  these 
principles  to  the  facts  of  the  present  case,  I  am  of  the  opinion 
that,  the  captain  having  missed  his  reckoning,  and  either  not 
keeping  a  sufficient  lookout,  or  not  lying  to  when  his  position 
was  doubtful,  and  so  running  on  shore,  it  cannot  be  said  that  the 
absence  of  the  light  was  proximately  the  cause  of  the  loss ;  but 
that  the  loss  was  not  within  the  exception  contained  in  the  war- 
ranty, but  was  within  the  general  terms  of  the  policy ;  and  that 
as  the  wreck  of  the  ship  brought  about  the  loss  of  the  cargo,  the 
insurers  are  liable."  Perhaps  the  most  useful  and  satisfactory 
decisions  of  recent  date  on  the  question  are  found  in  the  cases 
of  Insurance  Co.  v.  Boon,®  and  Insurance  Co.  v.  Express  Co.,'' 
to  which  the  practitioner  is  referred. 

6  95  U.  S.  117,  24  L.  ed.  395.  '  Id.  227.     See  New   York  &  B. 
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§  804.  Extent  of  injury;  manner  of  ascertainment.  Assum- 
ing  that  a  contract  has  been  made  between  the  underwriter  and 
the  insured,  and  that  a  breach  of  the  former's  undertaking  has 
occurred,  the  first  questions  of  interest  to  the  parties  are  as  to 
the  extent  of  the  injury,  and  how  it  shall  be  made  good.  And 
the  first  observation  is  that  whenever  the  policy  by  its  terms  pro- 
vides a  particular  manner  of  ascertaining  the  damages  that  must 
be  followed.  Insurance  policies  are  to  be  interpreted  in  the  same 
way  and  by  the  same  general  rules  which  apply  to  other  con- 
tracts. The  state  of  the  existing  law,  the  effect  of  usage  and 
custom,  the  usual  course  of  business,  the  intention  of  the  parties, 
the  technical  and  popular  meaning  of  words,  the  effect  of  war- 
ranties, special  representations,  of  conditions,  exceptions  and 
limitations  in  the  contract, — ^none  of  these  call  for  special 
observation  save  that  they  are  to  be  expounded  as  in  all  other 
contracts,  to  effectuate  the  purposes  had  in  view  when  made. 

§  805.  Interpretation  of  contract.  It  is  perhaps  fair  to  say 
that  in  marine  insurance  particularly  the  policy  or  written  con- 
tract is  a  less  perfect  guide  to  the  real  engagement  of  the  parties 
to  it  than  almost  any  other  species  of  contract ;  for  the  subject- 
matter  is  such  that  in  the  nature  of  it  the  stipulations  must 
often  be  general  in  order  to  cover  a  variety  of  details,  and  thus 
leave  much  to  interpretation  by  the  judicial  tribunals.  In 
alluding  to  this  class  of  instruments  Chief  Justice  Marshall 
observed'  that  "policies  of  insurance  are  generally ■  the  most 
informal  instruments  which  are  brought  into  courts  of  justice; 
and  there  are  no  instruments  which  are  more  liberally  con- 
strued in  order  to  effect  the  real  intention  of  the  parties,  if 
that  intention  can  be  clearly  ascertained."  While  doubtless 
the  growing  importance  of  insurance  has  led  to  greater  pre- 
cision than  when  this  criticism  was  made  there  is  no  doubt 
still  justice  and  truth  in  it.'    As  to  fire  and  life  policies  of  the 

Exp.  Co.  V.  Traders'  &  M.  Ins.  Co.,  100;    Oliver    v.    Mutual    Com.    Ins. 

132  Mass.  377,  42  Am.  Hep.  440,  and  Co.,  2  Curt.  C.  C.  290-1 ;  Eankin  v. 

cases  therein  stated.  Potter,  5  Moak's  Eng.  Rep.  40,  L.  R. 

8  Yeaton  v.  Fry,  5  Cranch  342.  6  H.  of  L.  83.     See  1  May  on  Ins., 

sParkhurst  v.  Gloucester  Mut.  F.  §§  172-177. 
Ins.  Co.,  100  Mass.  301,  97  Am.  Dec.  An     insurance    for     the    voyage 
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present  day,  tiieir  provisions  are  usually  very  comprehensive 
and  often  much  involved  in  uncertainty  and  confusion.  If  the 
intention  of  the  parties  to  them  is  not  clear  the  authorities  are 
agreed  that  doubtful  expressions  are  to  be  construed  most  favor- 
ably for  the  insured.^" 

§  806.  Valued  policies,  admiralty  and  fire.  One  very  com- 
mon means  of  fixing  the  amount  of  the  underwriter's  liability 
in  cases  of  loss  is  by  what  is  known  as  a  "valued  policy."  This 
is  where  the  amount  to  which  the  underwriter  is  bound  is  for  a 
sum  fixed  in  the  agreement  by  the  parties  to  it  at  the  time  it  is 
made,  and  is  usually  not  open  to  evidence  to  vary  it ;  when  such 
a  contract  is  made  it  can  only  be  impeached  for  fraud.^'  But  if 
upon  a  valued  policy  there  is  only  a  partial  loss  of  the  subject 


round  at  and  from  B.  to  C,  with 
the  privilege  of  one  other  port  in 
the  same  island  with  C,  and  at  and 
from  either  of  them  back  to  B.  on 
freight  laden  or  to  be  laden,  valued 
at  the  sum  insured,  is  upon  sepa- 
rate and  distinct  voyages,  during 
the  prosecution  of  which  distinct 
freights  were  at  risk,  and  to  each  of 
which,  as  they  successively  came 
into  existence,  the  whole  valuation 
in  the  policy  ought  to  be  applied, 
and  a  total  loss  on  the  homeward 
voyage  part  paid  for  accordingly. 
Tatapsco  Ins.  Co.  v.  Biscoe,  7  Gill. 
&  J.  293,  28  Am.  Dec.  219;  Insur- 
ance Co.  V.  Mordecai,  22  How.  111. 
So  where  a  policy  specifieally  in- 
sured a  dredge  in  tow  of  a  named 
tug,  and  several  barges  were  in- 
cluded in  the  tow,  it  was  held  com- 
petent to  show  the  fact  as  to 
whether  it  was  understood  by  the 
parties  that  other  objects  than  the 
dredge  were  to  be  part  of  the  tow, 
though  uninsured,  in  order  to  meet 
the  objection  that  the  inclusion  of 
the  barges  materially  increased  the 
risk  by  a  change  in  the  subject-mat- 
ter of  the  insurance,  and  thereby 
avoided  the  policy.     California  Re- 


clamation Co.  v.  New  Zealand  Ins. 
Co.,  23  Cal.   App.   611. 

Where  a  vessel  loaded  with  creo- 
sote oil  was  insured  under  a  policy 
containing  a  rider,  not  part  of  the 
printed  form,  wherein  it  was  pro- 
vided "warranted  free  from  par- 
ticular average  unless  the  vessel  or 
craft  or  the  interest  insured  be 
stranded,  sunk  or  on  fire,"  it  ap- 
peared that  another  provision  of 
the  policy  warranted  certain  articles 
free  from  average  unless  the  ship 
be  "stranded,  sunk  or  burnt,"  it 
was  held  that  the  facts  stated  indi- 
cated an  intention  to  distinguish 
"on  fire"  from  "burnt,"  and  that  as 
the  fire  was  in  a  structural  part  of 
the  vessel,  and  endangered  the  ship 
by  burning  some  part  of  it,  the 
warranty  clause  was  opened  in 
favor  of  the  insured.  Pacific  Creo- 
Boting  Co.  V.  Thames  &  Mersey 
Marine  Ins.  Co.,  Ltd.,  210  Fed.  958. 

1'  Pacific  Creosoting  Co.  v. 
Thames  &  Mersey  Marine  Ins.  Co., 
Ltd.,  210  Fed.  958 ;  Devitt  v.  Provi- 
dence W.  Ins.  Co.,  173  N.  Y.  17; 
May  on  Ins.,  sec.  175;  3  Berryman's 
Ins.  Digest,  p.  345. 

11  Harris    v.    Eagle    l!is.    Co.,    5 
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of  insurance  the  insured  can  only  recover  tlie  proportion 
which  the  loss  bears  to  the  whole  amount  fixed  therein.  The 
valuation  in  the  policy  is  conclusive  in  case  of  partial  loss  hy 
the  general  current  of  authority,  though  it  has  been  held  other- 
wise in  Massachusetts  and  Mississippi.^^  The  court  is  not,  how- 
ever, precluded  from  inquiring  whether  the  assured  had  any 
interest  in  the  property  valued,  or  whether  it  or  any  part  of  it 
has  been  at  risk.^^  If  the  contract  furnishes  the  rule  of  deter- 
mination other  evidence  will  not  be  admissible,  as,  for  instance : 
the  parties  by  the  policy  agreed  upon  an  estimate  of  $9,600  as 
the  value  of  three  hundred  and  eighty  kegs  of  a  particular  kind 
of  tobacco.  The  loss  was  of  one  hundred  and  fifty-seven  kegs, 
and  the  court  held  that  the  insurer  was  bound  by  his  contract 
to  pay  for  the  partial  loss  at  the  same  rate  he  would  have  paid 
for  the  whole,  if  the  whole  had  perished,  and  evidence  of  the 


Johns.  368;  Lockwood  v.  Atlantic 
Mut.  Ins.  Co.,  47  Mo.  50;  Lewis  v. 
Rucker,  2  Burr.  1167;  Cushman  v. 
Northwestern  Ins.  Co.,  34  Me.  487; 
Lycoming  Ins.  Co.  v.  Mitchell,  48 
Pa.  367;  Forbes  v.  Aspinall,  13 
East  323;  Sturm  v.  Atlantic  Mut. 
Ins.  Co.,  63  N.  Y.  77;  The  Main, 
[1894]  Prob.  320;  Lidgett  v.  Secre- 
tan,  L.  K.  6  C.  P.  616;  Barker  v. 
Janson,  L.  K.  3  C.  P.  303;  The  St. 
Johns,  101  Fed.  469;  Steamship 
BalmoralCo.  v.  Marten,  [1902]  App. 
Oas.  511,  [1901]  2  K.  B.  896;  Ports- 
mouth Ins.  Co.  V.  Brazee,  16  Ohio 
82;  Alsop  V.  Commercial  Ins.  Co., 
1  Sumn.  451. 

"A  valued  policy  is  one  in  which 
the  sum  to  be  paid  as  an  indemnity 
in  case  of  loss  is  fixed  by  the  terms 
of  the  contract."  Drummond  v. 
White-Swearingen  Realty  Co.,  — 
Tex.  Civ.  App.  — ,  165  S.  W.  20.  A 
policy  is  valued  when  all  the  fac- 
tors upon  which  the  determination 
of  its  value  are  determined  and 
fixed  by  the  contract,  although  the 


exact  amount  of  the  value  was  not 
and  could  not  be  known  at  the  time 
the  policy  was  written,  as  where  the 
insurance  was  on  freight  earned  on 
a  cargo  to  be  loaded,  the  amount 
to  be  loaded  being  within  the  con- 
trol of  the  charterer,  and  not  of  the 
insured.  Victoria  S.  S.  Co.  v.  West- 
ern Assur.  Co.  of  Toronto,  167  Cal. 
348. 

The  valuation  is  not  conclusive 
for  purposes  collateral  to  the  con- 
tract, as  where  the  insured  attempts 
to  hold  the  insurer  to  it  for  the  pur- 
pose of  any  indemnity  or  right  he 
may  have  by  way  of  subrogation. 
Burnan  v.  Rodocanachi,  L.  R.  7 
App.  Cas.  333;  Williams  v.  North 
China  Ins.  Co.,  1  C.  P.  Div.  757. 

12  Clark  V.  United  Ins.  Co.,  7 
Mass.  365,  5  Am.  Dec.  50;  Brewer 
V.  American  Ins.  Co.,  123  Mass.  78; 
Natchez  Ins.  Co.  v.  Bucknfer,  4  How. 
(Miss.)  63.  See  Forbes  v.  Manu- 
facturel-s'  Ins.  Co.,  1  Gray  371. 

18  14  Am.  &.  Eng.  Bney.  of  Law, 
339. 
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value  was  excluded.^*  In  Forbes  v.  Aspinall "  the  principle 
of  the  above  case  was  in  part  denied ;  but  as  the  facts  were  not 
parallel  the  case  can  scarcely  be  construed  as  denying  the  rule 
or  as  materially  qualifying  it.  Shawe  v.  Felton  ^'  applies  the 
rule  in  a  very  extreme  case.  The  syllabus  is  to  this  effect: 
"That  on  an  insurance  on  ship  and  goods,  valued  at  so  much, 
on  a  voyage  to  Africa  and  the  West  Indies,  the  assured  is  en- 
titled to  recover  the  whole  sum  on  a  total  loss  which  happened 
in  the  latest  period  of  the  voyage  although  a  considerable  part 
of  the  estimated  value  consisted  originally  in  stores  and  pro- 
visions for  the  purchase  and  sustenance  of  slaves  during  the 
voyage,  and  the  slaves  were  brought  to  a  profitable  market  at 
the  final  place  of  the  ship's  destination,  where  she  arrived  in 
port  a  mere  wreck  and  soon  after  foundered.  Where  a  ship  in- 
sured arrived  in  port  a  mere  wreck  and  was  obliged  to  be 
lashed  to  a  hulk  to  avoid  sinking,  and  in  attempting  to  remove 
her  to  the  shore  a  few  days  afterward  she  sunk,  held,  that  the 
assured  might  recover  as  for  a  total  loss  though  her  cargo  was 
saved  and  brought  to  a  profitable  market."  It  was  said  in  that 
case  that  to  open  the  policy  and  order  an  inquiry  would  take 
away  all  the  certainty  which  valued  policies  were  intended  to 
have,  and  to  nullify  the  deliberate  agreement  of  the  parties, 
which  had  been  made  to  avoid  the  necessity  of  an  investigation 
into  the  damages  actually  occurring. 

The  rule  that  the  value  fixed  in  the  policy  shall  be  conclu- 
sive when  real  estate  has  been  insured  and  is  wholly  destroyed 
has  been  adopted  by  statute  in  some  states,  and  it  has  been 
held  that  under  such  a  statute  a  stipulation  inserted  in  the 
policy  providing  that  if  differences  arise  there  should  be  an 
arbitration  before  any  suit  could  be  maintained  was  void ;  " 

1*  Harris    v.    Eagle    Ins.    Co.,    5  settled  their  liability  to  the  owners 

Johns.  374;  Voisin  v.  Providence  W.  of  the  cargo  for  less  than  the  value 

Ins.    Co.,    51    App.    Div.     (N.    Y.)  of  the  goods.     Ursula  Bright  S.  S. 

553;   Western  Assur.  Co.  v.  South-  Co.  v.  Amainck,  115  Fed.  242. 

western  T.  Co.,  68  Fed.  923,  16  C.  15  13  East  323. 

C.  A.  65.  18  2  East  109. 

It  is  immaterial  to  the  insurer  of  l'  Stevens   v.   Norwich   Union   F. 

the  liability  of  the  owners  of  a  ves-  Ins.  Co.,  120  Mo.  App.  88 ;   Spring- 

sel  under  a  valued  policy  that  they  field  F.  &  M.  Ins.  Co.  v.  Homewood, 
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and  so  of  an  agreement  tliat  real  property  shall  be  considered 
personalty.^'  The  right  to  recover  the  full  sum  named  in  the 
policy  is  not  affected  by  any  contract  between  the  parties/®  nor 
by  an  excessive  valuation  of  the  property  insured  in  the  proofs 
of  loss,^"  nor  because  the  policy  was  in  favor  of  a  builder.** 
Depueciation  in  the  value  of  the  property  during  the  life  of  the 
policy  is  immaterial  unless  it  is  excepted;  in  Missouri  this 
applies  to  personal  as  well  as  to  real  property.^^  As  is  the  case 
with  valued  policies  in  marine  insurance  so  it  is  with  fire  policies 
— fraud  renders  the  valuation  ineffectual  so  far  as  its  conclusive 
character  is  concerned.**  Statutes  of  this  character  affect  all 
policies  on  real  property  in  the  state  where  they  are  in  effect, 
regardless  of  where  the  policies  are  issued.**  In  some  states  the 
statutes  express  that  the  sum  insured  shall  be  the  measure  of 
damages  when  the  property  is  destroyed.  The  effect  of  this  lan- 
guage is  to  make  an  insurer  who  has  consented  to  other  insurance 
liable  for  the  amount  of  its  policy  and  disables  it  from  having 
its  liability  reduced  to  a  pro  rata  share  of  the  whole  insurance.** 

32   Okla.    521;    Eeilly   v.   Franklin  donian  Ins.  Co.  v.  Cooke,  101  Ky. 

Ins.  Co.,  43  Wis.  449,  28  Am.  Eep.  412;    Insurance   Co.   v.   Bachler,   44 

552,   quoting  White  v.   Connecticut  Neb.  549. 

Mut.  L.  Ins.  Co.,  4  Dill.   177,  and  20  German  Ins.  Co.  v.  Jansen,  18 

disapproving    Farmers'    Ins.    Co.   v.  Tex.    Civ.    App.    190;    Sullivan    v. 

Curry,   13   Bush   312,  26   Am.   Eep.  Hartford  F.  Ins.  Co.,  89  Tex.  665. 

194.     To  same  effect  as  the  Wiscon-  21  American     Cent.     Ins.     Co.     T. 

sin  case  is  Pennsylvania  F.  Ins.  Co.  Antram,  86  Miss.  224. 

V.  Drackett,   63   Ohio   St.   41;    Ger-  2*  Stevens   v.    Norwich   Union    F. 

man  Ins.  Co.  v.  Eddy,  36  Neb.  461.  Ins.  Co.,  120  Mo.  App.  88. 

18  Havens  v.  Germania  F.  Ins.  Co.,  23  McCarty  v.  Piedmont  Mut.  Ins. 
123  Mo.  403.  Co.,  81  S.  C.  152,  18  L.E.A.(N.S.) 

A     one-story    brick,     metal    roof  729. 

warehouse  erected  by  a  tenant  upon  24  Seyk  v.  Millers'  Nat.  Ins.  Co., 

leased  land,  the  title  and  the  rijht  74  Wis.  67,  3  L.E.A.  523.     Personal 

to  remove  it  being  in  him,  is  real  property  is  within  the  statute  and 

property.    Orient  Ins.  Co.  v.  Parlin-  proof  of  its  value  is  not  necessary. 

0.  Co.,  14  Tex.  Civ.  App.  512.  Hilburn  v.  Phoenix  Ins.  Co.,  140  Mo. 

19  Hartford  F.  Ins.  Co.  v.  Bourbon  App.  355.' 

County   Court,    115    Ky.    109 ;    Sun  26  Barnard  v.  National  F.  Ins.  Co., 

Mut.    Ins.    Co.    V.    Holland,    2    Tex.  38   Mo.   App.   106;    Oshkosh   G.   L. 

Civ.  Cas.  391;  Insurance  Co.  v.  Les-  Co.  v.  Germania  F.  Ins.  Co.,  71  Wis. 

lie,  47  Ohio  St.  409;  Dugger  v.  In-  454,  5  Am.  St.  233;  Queens  Ins.  Co 

surance    Co.,    95    Tenn.    245;    Cale-  v.   Jefferson    I.    Co.,    64    Tex.    578; 
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On  the  loss  of  property  covered  by  a  policy  issued  pursuant  to 
such  a  statute  the  measure  of  recovery  after  a  second  loss  is 
the  sum  insured,  less  the  amount  paid  in  settlement  of  prior 
losses.  If  the  loss  is  partial  the  actual  damage  is  all  the  insurer 
is  liable  for.*' 

Where  the  same  risk,  interest  and  subject-matter  are  covered 
by  more  than  one  policy  each  underwriter  is  nevertheless  liable 
for  the  loss,  and  has  a  right  to  contribution  from  his  co-insur- 
ers.*'' But  under  the  operation  of  policies  which  contain  the 
"American  clause"  the  rule  is  different;  the  later  underwriter 
is  only  liable  for  such  loss  as  is  not  covered  by  prior  policies."' 
Where  there  are  several  policies  each  for  a  part  only  of  the 
amount  at  which  the  subject  of  insurance  is  valued  and  together 
the  parts  so  insured  do  not  aggregate  more  than  the  stated  value 
the  risk,  interest  and  subject-matter  are  not  the  same.  Each  is 
a  valued  policy  for  the  same  proportion  of  the  loss  that  it  covers 
of  the  whole  valuation.*'  On  a  marine  policy  the  liability  of 
the  underwriter  for  the  loss,  whether  total  or  partial,  is  to  pay 
that  proportion  which  the  amount  underwritten  bears  to  the 
whole  amount  at  risk,  unless  there  is  some  stipulation  therein  to 

Havens  v.  Germania  F.  Ins.  Co.,  123  v.    Commercial    Ins.    Co.,    8    Johns. 

Mo.  403,  45  Am.  St.  570,  26  L.E.A.  229 ;  Godin  v.  London  Assur.  Co.,  1 

107;   Phoenix  Ins.  Co.  v.  Port  Clin-  Burr.  492.     See  Morgan  v.  Price,  4 

ton  F.  Co.,  14  Ohio  C.  C.  160 ;  West-  E.v.  615 ;  Irving  v.  Richardson,  1  M. 

ern  Assur.  Co.  v.  Phelps,  77  Miss.  &  R.  153. 

625;   Wensel  v.  Property  Mut.  Ins.  Where  several  policies  placed  dif- 

Ass'n,  129  Iowa  295.    See  Oklahoma  fering    valuations    upon    the    same 

Farmers'    Mut.    Ind.    Ass'n   v.    Mc-  vessel  and,  after  a  total  loss,  parts 

Corkle,  21  Okla.  606.  ^f    the    sums    insured   by    some    of 

zeLancashirelns.  Co.  V.  Bush,  60  ^^^^    ^gj.e    paid    the   owner    could 

JNeD.  lib.  ijjjjy  recover  upon  another  policy  the 

27  1  Amould,  Mar.  Ins.   (6th  ed.)  difference   between   the   amount   re- 


ceived  and  the  value  it  designated. 
Bruce  v.  Jones,  .1  H.  &  C.  769. 


331;  Thurston  v.  Koch,  4  Dall.  348, 

1  L.  ed.  862;  Minturn  v.  Columbian 

Ins.   Co.,    10   Johns.   75;    American 

Ins.  Co.  V.  Griswold,  14  Wend.  461;  "'^^'^   ^-   Manufacturers'   F.   & 

Hogan  V.  Delaware  Ins.  Co.,  1  Wash.  ^-  ^"^-  Co.,  131  Mass.  364;   Ryder 

C.  C.  419;  Cromie  v.  Kentucky  &  L.  ''■  Phcenix  Ins.  Co.,  98  id.  185.     See 

Mut.  Ins.  Co.,  15  B.  Mon.  432;  Mur-  Bank  v.  Western  Assur.  Co.,  7  Ont. 

ray  v.  Insurance  Co.,  2  Wash.  C.  C.  166. 

18G;  Wiggin  v.  Suffolk  Ins.  Co.,  18  89  Whiting   v.    Independent   Mut. 

Pick.  145,  29  Am.  Dec.  576;  Kajie  Ins.  Co.,  15  Md.  397, 
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the  contrary.  Thus,  in  a  policy  on  a  ship  she  was  valued  at 
$22,000;  the  amount  insured  was  $7,400;  the  loss  suffered  was 
$2,187.  By  the  above  rule  the  underwriter  was  liable  for 
''^***%2000  of  the  loss.^"  Under  a  valued  policy  if  only  part  of 
the  property  is  put  at  risk  and  there  is  a  total  loss  there  can  be 
a  recovery  of  only  a  proportionate  part.*^  A  part  owner  insur- 
ing in  his  own  name  only  and  without  mentioning  any  other 
owner  or  person  interested  can  recover  only  the  amount  of  his 
own  interest.'^ 

§  807.  What  constitutes  a  total  loss;  wholly  destroyed  in  the 
law  of  fire  insurance;  constructive  total  loss.  Such  a  loss  nec- 
essarily occurs  when  there  is  an  actual  destruction  of  the  subject 
of  the  insurance  by  one  of  the  causes  or  perils  insured  against, 
or  when  it  is  wholly  lost  to  the  owner  by  capture,  seizure  or  an 
authorized  sale  by  the  master  by  reason  of  a  peril  covered  by 
the  policy.^'  It  occurs  when  the  subject  is  so  damaged  that  it 
cannot  be  repaired,  or  is  not  repairable  except  at  an  expense 
greater  than  the  value  of  the  subject  being  repaired.'*  A  perusal 
of  the  opinion  of  Justice  Miller  in  Insurance  Co.  v.  Fogarty '' 
will  disclose  the  fact  that  a  more  liberal  interpretation  has  been 
given  the  phrase  "total  loss"  in  recent  cases  than  in  the  earlier 
ones.  The  previous  decisions  of  the  supreme  court  of  the  United 
States  are  there  reviewed,  and  a  departure  from  the  earlier  ones 
■made.     The  extreme  rule  of  an  absolute  extinction  or  destruc- 

30  Id.  Call  V.  Sun  Mut.  Ins.  Co.,  66  N.  Y. 

31  Wolcott  V.  Eagle  Ins.  Co.,  4  505 ;  Hall  v.  Ocean  Ins.  Co.,  37  Fed. 
Pick.  429.  371;    Brown  v.  Phoenix  Ins.  Co.,  4 

32  Finney  v.  Warren  Ins.  Co.,  1  Bin.  445 ;  Francis  v.  Ocean  Ins.  Co., 
Mete.   (Mass.)   16,  35  Am.  Dec.  343.  6  Cow.  404. 

38  Marine  Ins.  Co.  v.  Tucker,  3  34  Graves  v.  Washington  M.  Ins. 
Cranch  357;  Gordon  v.  Bowne,  2  Co.,  12  Allen  291;  Irving  v.  Man- 
Johns.  150;  Delano  v.  Bedford  Ins.  ning,  1  H.  of  L.  Gas.  287,  6  C.  B. 
Co.,  10  Mass.  347,  6  Am.  Dec.  132;  391;  California  N.  &  Exp.  Co.  v. 
Dorr  v.  New  England  Ins.  Co.,  11  State  I.  &  Ins.  Co.,  70  Cal.  586; 
Mass.  1;  Cambridge  v.  Anderton,  2  Carr  v.  Providence,  etc.  Ins.  Co.,  38 
B.  &  C.  691;  Fleming  v.  Smith,  1  H.  Hun  86;  Bryant  v.  Commonwealth 
of  L.  Cas.  513 ;  Prince  v.  Ocean  Ins.  Ins.  Co.,  13  Pick.  543 ;  Orrok  v. 
Co.,  40  Me.  481,  63  Am.  Dec.  676;  Same,  21  Pick.  456,  32  Am.  Dec. 
Dunning  v.  Merchants'  Mut.  M.  Ins.  271 ;  Mutual  Safety  Ins.  Co.  v. 
Co.,  57  Me.  108;  Graves  v.  Washing-  Cohen,  3  Gill  459,  43  Am.  Dec.  341. 
ton  M.  Ins.  Co.,  12  Allen  391 ;  Mc-  86  19  Wall.  640,  22  L.  ed.  216. 
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tion  of  the  thing  insured  is  pronounced  not  to  be  the  true  doc- 
trine. The  principle  of  Judaii  v.  Kandel,'*  where  a  carriage  was 
insured  and  all  was  lost  but  the  wheels,  which  held  that  the  thing 
insured  was  lost  totally,  was  approved.  In  the  case  before  it 
the  insurance  was  upon  machinery.  It  was  said :  "The  circuit 
court  was  right  in  holding  that  what  was  insured  was  machinery 
— pieces  or  parts  of  a  machine — pieces  made  and  shaped  to 
unite  at  points  with  other  pieces,  so  as  to  make  a  sugar-packing 
machine.  If  parts  of  them  were  absolutely  lost  and  every  piece 
recovered  had  lost  its  adaptability  to  be  used  as  part  of  the 
machine;  had  lost  it  so  entirely  that  it  would  cost  as  much  to 
buy  a  new  piece  just  like  it  as  to  repair  or  adapt  that  one  to 
the  purpose,  then  there  was  a  total  loss  of  the  machinery.  If 
no  piece  recovered  was  of  any  use  or  could  be  applied  to  any 
use  connected  with  the  machine  of  which  it  was  a  part,  without 
more  expense  on  it  than  its  original  cost,  then  there  was  no 
part  of  the  machinery  saved,  however  much  of  rusty  iron  may 
have  been  taken  from  the  wreck.  The  court  went  quite  as  far 
in  behalf  of  the  defendant  as  the  law  justified  when  it  told  the 
jury  that  the  plaintiff  could  not  recover  if  any  piece  or  portion 
of  the  machinery  insured  arrived  at  its  destination  in  a  con- 
dition so  perfect  that  it  could  have  been  used  with  its  cor- 
responding or  connecting  pieces  had  they  also  arrived  in  good 
condition." 

If  property  is  rendered  useless  for  the  purposes  for  which  it 
had  been  used  it  is  totally  lost.*''    The  question  being  whether 

36  2  Caines'  Cas.  324;  Wallerstein  Manchester   F.   Ins.    Co.   v,    Feibel- 

V.  Columbian  Ins.  Co.,  44  N.  Y.  204,  man,  118  Ala.  308,  329. 

4  Am.  Eep.  664.    See  Globe  Ins.  Co.  The  test  of  a  total  loss  is  whether 

V.  Sherlock,  25  Ohio  St.  50.  the  building  is  so  far  desti'oyed  that 

S?  City    of    Aurora    v.    Fireman's  the  ruins  are  worthless  and  cannot 

Fund  Ins.  Co.,  180  Mo.  App.  263 ;  be  utilized  in  reconstruction,  so  that 

Fire  Ass'n  of  Philadelphia  v.  Stray-  when  rebuilt,  it  shall  be  in  as  good 

horn,  —  Tex.  Civ.  App.  — ,  165  S  condition   as   before  the  fire.     Au- 

W.  901;  Teter  v.  Franklin  Fire  Ins.  rora  v.   Fireman's,  etc.   Oo.,  supra. 

Co.,  74  W.  Va.  344;  American  Cent.  The   same   is   true  where   the   rem- 

Ins.  Co.  V.  Noe,  75  Ark.  406 ;  Spring-  nant  is  not  of  such  a  substantial 

field  F.  &  M.  Ins.  Co.  v.  Homewood,  character  that  if  the  building  is  re- 

32  Okla.  521,  39  L.R.A.(N.S.)  1182;  stored  or  repaired  it  would  be  con- 
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a  building  was  "totally  destroyed,"  tlie  trial  court  instructed 
thus:  "Although  you  may  find  the  fact  that  after  the  fire  a 
large  portion  of  the  four  walls  were  left  standing  and  some  of 
the  iron-work  still  attached  thereto,  still  if  you  find  that  the 
fact  is  that  the  building  has  lost  its  identity  and  specific  char- 
acter as  a  building  you  may  find  that  the  property  was  totally 
destroyed  within  the  meaning  of  the  policy."  Upon  the  prin- 
ciple that  a  policy  on  a  building  insures  it  as  such  and  not  the 
materials  of  which  it  is  composed  ^'  the  quoted  instruction  was 
approved.^®  This  case  has  been  followed  in  Texas ;  *"  and  the 
same  rule  has  been  applied  in  Missouri,*'  Wisconsin,  ISTebraska, 
Minnesota  and  Ohio.*^    The  cases  in  the  states  named  hold  that 


sidered  the  old  structure  and  not 
a  new  building.  Fire  Ass'n  of  Phil- 
adelphia V.  Strayhorn,  supra.  If 
the  expense  of  preparing  the  old 
walls  for  use  in  rebuilding  equals 
or  exceeds  the  cost  of  new  walls, 
no  part  of  the  building  can  be 
said  to  have  been  saved.     Id. 

88  Nave  V.  Home  Mut.  Ins.  Co., 
37  Mo.  430,  90  Am.  Dec.  394. 

Diminution  or  appreciation  in 
value  is  immaterial,  in  the  absence 
of  fraud,  if  the  subject-matter  of 
the  insurance  continues  to  exist. 
Woodaide  v.  Globe  M.  Ins.  Co.,  73 
L.  T.  Rep.  626. 

But  it  does  not  exist  under  a 
valued  policy  covering  ship  and  car- 
go where  much  of  the  latter  has 
been  unloaded  and  nothing  substi- 
tuted in  its  place;  the  recovery  will 
be  limited  to  that  portion  on  board 
when  the  loss  occurred.  Tobin  v. 
Harford,  17  C.  B.  (N.  S.)  528,  af- 
firming s.  c,  13  id.  791. 

89  Williams  v.  Hartford  Ins.  Co., 
54  Cal.  442,  450,  35  Am.  Rep.  77. 

40  Hamburg-B.  F.  Ins.  Co.,  v.  Gar- 
lington,  66  Tex.  103,  59  Am.  Rep. 
613;  Commercial  Union  Assur.  Co. 
V.  Meyer,  9  Tex.  Civ.  App.  7. 

*i  Rogers  v.   Connecticut   F.   Ins. 


Co.,  157  Mo.  App.  671;  Stevens  v. 
Norwich  Union  F.  Ins.  Co.,  120  Mo. 
App.  88;  Barnard  v.  National  F. 
Ins.  Co.,  38  Mo.  App.  107,  117; 
Havens  v.  Germania  F.  Ins.  Co.,  123 
Mo.  403,  45  Am.  St.  570,  26  L.R.A. 
107;  O'Keefe  v.  Liverpool,  etc.  Ins. 
Co.,  140  Mo.  558,  39  L.R.A.  819. 
See  Ampleman  v.  Citizens'  Ins.  Co., 
35  Mo.  308.  In  accord:  Hinkle  v. 
North  River  Ins.  Co.,  70  W.  Va.  681. 

42  Oshkosh  P.  &  P.  Co.  V.  Mercan- 
tile Ins.  Co.,  31  Fed.  200;  Seyk  v. 
Millers'  Nat.  Ins.  Co.,  74  Wis.  67, 
3  L.R.A.  523;  Harriman  v.  Queen 
Ins.  Co.,  49  Wis.  71;  Lindner  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  93  Wis.  526; 
St.  Clara  Female  Academy  v.  North- 
western Nat.  Ins.  Co.,  98  AVia.  257, 
67  Am.  St.  805;  German  Ins.  Co.  v. 
Eddy,  36  Neb.  461,  19  L.R.A.  707; 
Insurance  Co.  v.  Bachler,  44  Neb. 
549;  Pennsylvania  F.  Ins.  Co.  v. 
Drackett,  63  Ohio  St.  41;  North- 
western Mut.  L.  Ins.  Co.  V.  Roches- 
ter German  Ins.  Co.,  85  Minn.  48, 
56  L.R.A.  108. 

An  accident  policy  provided  for 
the  payment  of  a  principal  sum  if 
the  insured,  from  a  violent  and  acci- 
dental injury  which  should  be  ex- 
ternally visible,  sliould  "suffer  the 
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"wholly  destroyed,"  as  these  words  are  used  in  valued  policy 
statutes,  are  equivalent  to  "total  loss."  *'  There  can  be  no  total 
loss  of  a  building  so  long  as  the  remnant  of  the  structure  stand- 
ing is  reasonably  adapted  for  use  as  a  basis  upon  which  to  re- 
store the  building  to  the  condition  in  which  it  was  before  the 
injury.  Whether  it  is  so  adapted  depends  upon  the  question 
whether  a  reasonably  prudent  owner,  uninsured,  desiring  such 
a  structure  as  the  one  in  question  was  before  injury  would,  in 
proceeding  to  restore  the  building,  utilize  such  remnant  as  such 
basis.  The  character  of  the  evidence  admissible  on  this  question 
is  not  ailected  by  a  valued-policy  statute.**  It  has  been  ruled  in 
Missouri  that  a  mill  may  be  wholly  destroyed  though  a  part  of 
its  machinery  was  in  another  building  pending  the  making  of 
improvements,  such  part  not  being  burned.  The  value  of  it 
will  be  deducted  from  the  sum  insured ;  *''  and  that  there  was 
no  error  in  refusing  to  instruct  that  if  the  cellar  walls  remained 
and  the  lower  floors  were  in  such  condition  that  they  could  be 
safely  used  in  rebuilding  there  was  not  a  total  loss  or  entire 
destruction  of  the  building.*^  A  building  so  injured  by  fire  as 
to  be  made  insecure  and  a  menace  to  life,  after  being  condernned 
by  public  authority,  which  has  prohibited  an  attempt  to  repair 
it,  is  a  total  loss.*''  If  the  insured  makes  use  of  material  in  a 
building  which  has  been  wholly  destroyed  insurer  is  entitled 
to  be  credited  with  its  value.*'  The  effect  of  the  valued-policy 
statute  of  Texas  is,  where  the  loss  is  total,  to  make  the  sum 
insured  a  liquidated  demand  and  to  nullify  a  condition  in  the 
contract  giving  insurer  the  right  to  repair  or  replace  the  .build- 
loss  of  the  entire  sight  of  both  eyes,  Ins.  Co.,  44  N.  Y.  204,  4  Am.  Rep. 
or  the  loss  of  two  entire  hands,  or       664. 

two  entire  feet,  or  one  entire  hand  44  Royal  Ins.  Co.  v.  Mclntyre,  90 

and  one  entire  foot."  The  loss  of  t^x.  170,  35  L.R.A.  672.  See  Cor- 
the  use  of  the  members  named  as  j^^j.^.  ^  gpj.;„g  garden  Ins.  Co.,  155 
part  of  the  body,  so  that  they  will       -j^   y    339    41  L  R  A    318 

not  perform  their  functions,  entitled  .,  __                 x        /-, 

^.           ,     ,          I  ,  „  *"  Havens  v.  Ins.  Co.,  supra. 
the     insured     to     a    full    recovery. 

Sheanon  v.  Pacific  Mut.  L.  Ins.  Co.,  *'  0  Keefe  v.  Ins.  Co.,  supra. 

77  Wis.  618,  9  L.R.A.  685,  20  Am.  "  Monteleone   v.   Royal   Ins.   Co., 

gt    151  47  La.  Ann.  1563. 

*3  See   Wallerstein   v.    Columbian  *8  German  Ins.  Co.  v.  Eddy,  supra. 
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ing.*'  This  is  not  the  rule  in  Wisconsin.^"  The  valued  policy 
statute  in  West  Virginia  makes  each  company  liable  for  the 
full  amount  of  its  policy,  regardless  of  contribution,  if  the  loss 
is  total." 

A  constructive  total  loss  in  marine  insurance  is  such  a  loss  as 
entitles  the  assured  to  claim  the  whole  amount  of  the  insurance 
on  giving  due  notice  of  abandonment.^*  It  is  covered  by  a  policy 
limited  to  "total  loss  only."  ^*  In  England  the  loss  must  be  too 
great  to  justify  repairs ;  "  but  in  this  country  the  loss  must  only 
equal  one-half  the  value  of  the  whole  subject  to  be  abandoned  to 
the  insurer.*^  The  right  to  abandon  proceeds  on  the  ground 
that  the  insured  has  actually  lost  more  than  one-half  the  capital 
employed  in  the  adventure.**  The  loss  of  a  vessel  insured  should 
be  deemed  effectual  and  certain  from  the  time  she  was  so  in- 
jured that  her  destruction  became 'inevitable,  and  the  claim  for 
damage  must  be  deemed  to  have  then  attached  although  she  was 


49  Commercial  Union  Asaur.  Co. 
V.  Meyer,  9  Tex.  Civ.  App.  7;  Fire 
Ass'n  V.  Brown  (Tex.  Civ.  App.), 
33  S.  W.  9fl7. 

60  See  §  830. 

61  Teter  v.  Franklin  Fire  Ins.  Co., 
74  W.  Va.  344. 

62  Arnould  on  Marine  Ins.,  §  902 ; 
Adams  v.  McKenzie,  32  L.  J.  (C.  P.) 
92.  It  was  formerly  otherwise  in 
England.  Cocking  v.  Frazer,  4  Doug. 
295. 

63Heebner  v.  Eagle  Ins.  Co.,  10 
Gray  131,  69  Am.  Dec.  308 ;  O'Leary 
V.  Stymest,  6  Allen  (N.  B.)  289; 
Greene  v.  Pacific  Ins.  Co.,  9  Allen 
(Mass.)  217;  Snow  v.  Union  &  Mut. 
M.  Ing.  Co.,  119  Mass.  592,  20  Am. 
Rep.  349;  Adams  v.  McKenzie,  32 
L.  J.  (C.  P.)  92;  Forwood  v.  North 
Wales  Mut.  M.  Ins.  Co.,  9  Q.  B.  Div. 
732. 

64  Benson  v.  Chapman,  6  M.  &  G. 
810;  Grainger  v.  Martin,  4  B.  &  S. 
9;  Devitt  v.  Providence  W.  Ins.  Co., 
173  N.  y.  17. 

66  Gordon  v.  Ins.  Co.,  2  Pick.  249 ; 


Forhes  v.  Manufacturers'  Ins.  Co., 
1  Gray  371 ;  Devitt  v.  Providence  W. 
Ins.  Co.,  61  App.  Div.  (N.  Y.)  390; 
Norton  v.  Lexington  F.,  L.  &  M.  Ins. 
Co.,  16  111.  235;  Smith  v.  Ins.  Co.,  7 
Mete.  (Mass.)  448;  Marmaud  v. 
Melledge,  123  Mass.  173;  Bradlie  v. 
Maryland  Ins.  Co.,  12  Pet.  378; 
Hubbell  V.  Great  Western  Ins.  Co., 
74  N.  Y.  246;  Taher  v.  China  Mut. 
Ins.  Co.,  131  Mass.  239;  Globe  Ins. 
Co.  V.  Sherlock,  25  Ohio  St.  50. 

Where  it  was  provided  that  in 
ascertaining  whether  the  loss  ex- 
ceeded one-half  the  expressed  valua- 
tion there  should  be  excluded  ex- 
penses incurred  on  account  of  the 
cargo  or  any  part  of  it,  it  was  ruled 
that  the  cost  of,  removing  a  cargo 
from  a  grounded  vessel  in  order  that 
she  might  be  got  afloat  was  not  in- 
curred on  account  of  the  cargo. 
Harvey  v.  Detroit  F.  &  M.  Ins.  Co., 
120  Mich.  601. 

66  Pezant  v.  National  Ins.  Co.,  15 
Wend.  453,  457. 
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kept  afloat  for  some  time  after  tlie  injury;  and  a  subsequent 
sale  -will  not  affect  the  right  of  the  insured  to  recover  for  such 
injury.^'  The  rule  of  the  supreme  court  of  the  United  States 
is  that  an  insurer  is  not  liable  upon  memorandum  articles  ex- 
cept in  case  of  actual  total  loss,  and  that  there  can  be  no  such 
loss  when  a  cargo  of  such  articles  has  arrived  in  whole  or  in  part 
in  specie  at  the  port  of  destination.  In  the  case  before  the 
court ''  the  entire  cargo  was  warranted  by  the  memorandum 
clause  free  from  average  unless  general,  and,  by  a  rider,  free 
from  particular  average,  but  liable  for  absolute  total  loss  of  a 
part.  The  insurer  was  not  liable  for  a  constructive  total  loss, 
but  only  for  an  actual  total  loss  of  the  whole  or  of  a  distinct 
part.  The  rule  in  Massachusetts  is  otherwise.  °^  In  the  case 
first  cited  the  policy  in  suit  contained  this  clause:  partial  loss 
on  tin  plates  is  excepted ;  the  policy  on  which  the  action  in  the 
other  case  rested  expressed:  free  of  partial  loss.  The  insurer 
was  liable  for  a  constructive  total  loss,  the  property  having  been 
damaged  more  than  fifty  per  cent,  in  value.  The  subject  is 
examined  in  a  New  York  case,  which,  though  it  turned  some- 
what upon  the  language  of  the  policy,  favors  the  view  held 
in  Massachusetts. ^^ 

The  right  to  abandon,  it  being  stipulated  that  it  must  be 
ascertained  that  the  recovery  and  repair  of  the  vessel  are  im- 
practicable, must  be  determined  by  a  consideration  of  the  situa- 
tion of  the  vessel,  the  uncertainty  as  to  when  (if  at  all)  a  rise 
would  come  to  float  her  off,  and  all  the  other  attendant  circum- 
stances, regardless  of  what  subsequent  events  may  disclose.*^ 

57  Duncan  v.  Great  Western  Ins.  B9  Kettell  v.  Alliance  Ins.  Co.,  10 

Co.,  5  Abb.  Pr.  (N.  S.)   173.  Gray  144;  Mayo  v.  India  Mut.  Ins. 

68  Washburn  &  M.  Mfg.  Co.  v.  Ee-  Co.,  152  Mass.  172,  23  Am.  St.  814, 

liance  M.  Ins.  Co.,  179  U.  S.  1,  45  9  L.R.A.  831. 

L.  ed.  49.  soDevitt   v.    Providence    W.    Ins. 

Under  a  policy  warranting  against  Co.,  173  N.  Y.  17. 

particular  average,  there  can  be  no  61  Orient  Ins.  Co.  v.  Adams,  123 

recovery  for  loss  of  part  of  the  car-  U.  S.  67,  31  L.  ed.  63;   Norton  v. 

go,  unless  each  lot  of  goods  be  sepa-  Lexington  F.,  L.  &  M.  Ins.  Co.,  16 

rately  insured,  and  there  be  a  total  111.  235;  Louisville  Underwriters  v. 

loss   of   one   of  more  of   such  lots.  Pence,  93  Ky.  56,  40  Am.  St.  176; 

California  Canneries  Co.  v.  Canton  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet. 

Ins.  Office,  25  Cal.  App.  303,  378,  9  L.  ed.  1123. 
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Any  salvage  in  the  hands  of  the  owner  of  a  vessel  represents 
money  belonging  to  him  and  lessens  his  demand  against  the  in- 
surer.^' In  England  the  abandonee  of  a  vessel  has  the  right  to 
the  whole  freight  pending  at  the  time  of  her  loss,  although 
without  right  thereto  if  it  was  paid  or  completely  earned  in  a 
prior  part  of  the  voyage.*^  But  it  is  otherwise  where  the  goods 
being  carried  were  owned  by  the  vessel  owner  so  far  as  they  were 
carried  at  the  time  of  the  loss;  as  to  those  carried  thereafter 
the  insurer  was  entitled  to  compensation.^*  The  valuation  fixed 
in  a  policy  may  be  opened  up  where  a  valid  bottomy  bond,  out- 
standing when  she  was  lost,  was  executed  after  the  policy  issued ; 
in  other  words,  the  insured  may  not  recover  in  excess  of  his 
interest.*^ 

§  808.  Contract  methods  for  ascertainment  of  damages.  It 
is  a  common  provision  in  fire  insurance  policies  to  stipulate 
for  a  settlement  of  losses  insured  against  by  arbitrators  or 
umpires  to  be  selected  in  a  manner  pointed  out  therein.  It 
is  also  very  generally  required  that  the  insured  shall  furnish 
certain  proofs  of  the  loss  within  an  arbitrary  fixed  period  after 
the  occurrence,  or  "immediately,"  as  "soon  as  possible,"  or 
"within  a  reasonable  time." 

It  may  be  remarked  that  no  stipulation,  the  effect  of  which 
would  be  to  deny  the  jurisdiction  of  the  courts  to  determine 
upon  the  liability  or  non-liability  of  the  insurer,  is  regarded  as 
valid.  And  as  we  have  seen,**  a  stipulation  for  ascertaining 
the  cash  value  of  the  loss  by  proofs  and  umpire  before  any  suit 
can  be  instituted  against  the  insurer  when  the  statute  provides 
that  the  sum  fixed  in  the  policy  should  be  the  measure  of  dam- 
ages, is  invalid.*''  Any  contract  that  deprives  the  courts  of  the 
power  to  determine  the  right  to  recover  is  void,  no  matter  what 
substitute  may  be  provided  to  pass  upon  that  question.*'    There 

62  Smith    V.    Manufacturers'    Ins.  66  §  806. 

Co.,  7  Mete.    (Mass.)    448.  67  Teter  v.  Franklin  Fire  Ins.  Co., 

63  Stewart  v.  Greenock  M.  Ins.  74  W.  Va.  344 ;  Thompson  v.  St. 
Co.,  2  H.  L.  Cae.  159.  Louis  Ins.  Co.,  43  Wis.  459;  Hughes 

64  Miller  v.  Woodfall,  8  El.  &  Bl.  v.  Vinland  F.  Ins.  Co.,  43  Wis.  323; 
493.  Kill  V.  Hollister,  1  Wils.   129;   In- 

65  Read  V.  Mutual  Safety  Ins.  Co.,  surance  Co.  v.  Morse,  20  Wall.  445. 
3  Sandf .  54.  68  Harowitz  v.  Concordia  Fire  Ins. 
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is  practical  unanimity  in  holding  that  any  agreement  as  to  the 
mode  of  adjustment  or  of  settling  the  amount  of  the  loss  or  the 
time  for  paying  it,  or  any  particulars  of  that  nature  which  do 
not  go  to  t-he  root  of  the  action,  but  are  preliminary  to  or  in  aid 
thereof  —  as,  for  instance,  an  agreement  that  at  the  trial  of  the 
action  it  shall  not  be  lawful  for  either  party  to  enter  into 
the  question  of  the  amount  of  the  loss,  but  that  it  shall  be  settled 
by  reference,  and  that  the  only  question  to  be  tried  at  law  shall 
be  the  right  to  recover — is  valid.  ^®  A  distinction  is  made  be- 
tween an  agreement  to  refer  every  matter  in  dispute  to  arbitra- 
tion and  one  to  pay  such  a  sum  as  the  damage  shall  be  found  by 
a  third  party  to  amount  to,  which  latter  operates  to  reduce  the 
policy  from  a  contract  to  pay  the  amount  of  damage  absolutely, 
and  to  substitute  the  arbitrator  for  the  jury  to  ascertain  its 
amount.'"'  Subject  to  these  limitations  on  the  power  of  parties 
to  make  a  binding  contract  not  to  resort  to  the  judicial  tri- 
bunals, which  are  imposed  as  a  matter  of  public  policy,  any 
lawful  means  of  ascertaining  the  loss  and  arriving  at  an  ad- 
justment of  the  amount  is  binding.  A  condition  providing  for" 
an  appraisement  of  the  damage  does  not  become  operative  until 
the  existence  of  a  real  difference  between  the  parties  has  arisen.'^ 
Under  a  statute  which  makes  the  amount  insured  the  basis  of 


Co.,  129  Tenn.  691;  Lewis  v.  (N.S.)  459;  Baumgarth  v.  Fire- 
Brotherhood  Ace.  Co.,  194  Mass.  1,  men's  Fund  Ins.  Co.,  152  Mich.  479; 
17  L.R.A(N.S.)  714;  Scott  v.  Avery,  Graham  v.  German- Am.  Ins.  Co.,  75 
5  H.  of  L.  Cas.  811;  Thompson  v.  Ohio  374,  15  L.R.A.(N.S.)  1055; 
Charnock,  8  T.  R.  139;  Stephenson  Grady  v.  Home  F.  &  M.  Ins.  Co., 
V.  Piscataqua  F.  &  M.  Ins.  Co.,  54  27  R.  I.  435,  4  L.R.A.(N.S.)  288; 
Me.  70;  Reed  v.  Washington  Ins.  2  May  on  Ins.,  §  493;  Old  Sauce- 
Co.,  138  Mass.  575;  German-Am.  lito  L.  &  D.  D.  Co.  v.  Commercial 
Ins.  Co.  V.  Etherton,  25  Neb.  505;  Union  Assur.  Co.,  66  Cal.  253;  Car- 
Hickerson  v.  Insurance  Cos.,  96  roll  v.  Girard  F.  Ins.  Co.,  72  Cal. 
Tenn.  193,  32  L.R.A.  172.  297;  Chippewa  L.  Co.  v.  Phenix  Ins. 

The  rule  is  not  affected  because  Co.,  80  Jlich.  116;   Wolff  v.  Liver- 

the  arbitration  clause  is  contained  pool  &  L.  &  G.  Ins.  Co.,  50  N.  J.  L. 

in    a   standard   policy.      Dunton   v.  453;  Chapman  v.  Rockford  Ins.  Co., 

Westchester   F.    Ins.    Co.,    104    Me.  89  Wis.  572. 

372,  20  L.R.A.(N.S.)   1058.  W  2  May  on  Ins.,  §  493;  Snowden 

69  Dunton  v.  Westchester  F.  Ins.,  v.  Kittanning  Ins.  Co.,  122  Pa.  St. 

Co.,  supra;  Union  Inst.  v.  Phoenix  502,  9  Am.  St.  124. 

Ins.  Co.,  196  Mass.  230,  14  L.R.A.  71  Hiokerson    v.    Insurance    Cos., 
Suth.  Dam.  Vol.  III.— 36. 
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recovery  where  tlie  loss  is  total  the  stipulation  in  the  policy  for 
an  arbitration  is  inoperative.''* 

When  certain  proofs  of  loss  are  required  by  the  contract  to 
be  made  by  the  insured  before  the  loss  is  payiable,  these  are  a 
condition  precedent  to  a  right  of  action  against  the  insurer.''' 
And  no  action  can  be  maintained  on  the  policy,  unless  it  is 
averred  that  these  conditions  have  been  complied  with  or  waived 
and  the  proof  shall  sustain  the  allegations.''* 

§  809.  When  proofs  of  loss  a  condition  precedent.  When 
these  proofs  of  loss  are  to  be  furnished  within  a  given  time 
after  the  occurrence  of  the  casualty  the  insured  must  comply 
with  the  requirement.''*  It  occurs  to  the  writer  that  such  a  pro- 
vision, based  simply  on  an  arbitrary  fixed  time,  ought  to  be 
construed  only  as  directory  and  that  when  a  reasonable  and 
substantial  compliance  with  the  requirement  is  shown  it  should 
be  suificient.  When  by  the  contract  the  proofs  are  to  be  made  in 
a  reasonable  time,  what  is  such  is  a  question  of  fact  to  be  deter- 
mined upon  evidence,  if  disputed,  and  is  therefore  a  question 
'  for  the  jury,''^  or  a  mixed  question  of  law  and  fact.'''' 

§  810.  Manner  and  time  of  making  proofs;  waiver.  These 
proofs  must  be  furnished  in  the  form  specified  in  the  contract, 
but  if  none  is  specified  then  it  is  sufiicient  that  they  furnish 
satisfactory  evidence  of  the  loss.'"    In  the  JSTew  York  case  cited 

supra;  Gragg  v.  Northwestern  Nat.  '4  Id. 

Ins.  Co..  132  Mo.  App.  405,  apply-  's  Smith  v.  Haverhill  Mut.  F.  Ins. 

ing  the  rule  to  an  action  on  a  valued  Co.,  1  Allen  297,  19  Am.  Dec.  733; 

personalty    policy,    depreciation    in  Scammon  v.  Germania  Ins.  Co.,  101 

the    value    of    the    property    being  111.  621;  McDermott  v.  Lycoming  F. 

claimed;   Stevens  v.  Norwich  Union  Ins.  Co.,  44  N.  Y.  Super.  Ct.  221; 

F.   Ins.   Co.,   120  Mo.   App.   88    (as  Home  Ins.  Co.  v.  Lindsey,  26  Ohio 

to   chattels);    Graham  v.   Ins.   Co.,  St.  348. 

supra.  '^  Wightman     v.      Western     Ins. 

78  Hinkle  v.  North  River  Ins.  Co.,  Co.,  8  Robert.  482 ;  Edwards  v.  Bal- 

70  W.  Va.  681.  timore  Ins.  Co.,  3  Gill.  176. 

73  Columbian    Ins.    Co.    v.    Law-  77  Swan  v.  Liverpool  &  L.  &  G. 

rence,   10   Pet.   507,   9   L.   ed.   512 ;  Ins.  Co.,  52  Miss.  704 ;  Fire  Ins.  Co. 

Wright  V.  Hartford  Ins.  Co.,  36  Wis.  v.  Felrath,  77  Ala.  194,  54  Am.  Rep. 

522;   Edgerly  v.  Farmers'  Ins.  Co.,  58. 

43  Iowa  587 ;   Gauche  v.  London  &  78  Phoenix   Ins.    Co.   v.   Taylor,   5 

L.  Ins.  Co.,  4  Woods  102,  10  Fed.  Minn.  492;  Germania  F.  Ins.  Co.  v. 

347.  Curran,  8  Kan.  9;   Walsh  v.  Wash- 
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the  court  observed  that  the  provision  in  policies  requiring  notice 
and  proof  of  loss  is  to  be  expounded  liberally  in  favor  of  the 
assured,  and  its  requirements  are  satisfied  by  furnishing  such 
reasonable  evidence  as  the  party  can  command  at  the  time  to 
give  assurance  to  the  underwriters  of  his  right  to  receive  the 
money  and  of  their  liability  for  the  loss.  This  opinion  was 
pronounced  in  a  case  where  the  insurance  had  been  effected  by 
one  for  the  benefit  of  himself  and  other  owners,  and  all  the  par- 
ties had  not  united  in  the  preliminary  notice  and  proofs,  and 
the  changes  in  some  of  the  interests  were  not  noted  therein. 
The  manner  of  making  proofs  is  discussed  in  a  large  number  of 
cases,  of  which  those  cited  below  may  be  found  instructive. '* 
The  requirements  of  the  policy  concerning  preliminary  proofs 
may  be  waived  either  expressly  or  by  conduct  from  which  a 
waiver  may  be  implied.*"  There  is  probably  no  difference  in 
the  construction  to  be  placed  upon  marine  contracts  of  insurance 
and  those  against  fire  on  land  in  the  matter  of  making  the  proofs 
and  estimates  of  .loss,  and  cases  of  both  classes  are  referred  to 
as  equally  in  point. 

While  mere  silence  on  the  part  of  the  insurer  is  not  a  waiver 

ington  M.  Ins.  Co.,  32  N.  Y.  427;  351;    ^tna   Ins.    Co.   v.    Tyler,    16 

Taylor  v.  ^tna  Ins.   Co.,  13   Gray  Wend.  385 ;  O'Neil  v.  Buffalo  F.  Ins. 

434.  Co.,  3  N.  Y.  122;  Heath  v.  Franklin 

79  Keeler  v.  Niagara  F.  Ins.  Co.,  Ins.  Co.,  1  Gush.  257 ;  Tayloe  v.  Mer- 
16  Wis.  523,  84  Am.  Dec.  714;  Ker-  chants'  Ins.  Co.,  9  How.  390,  13  L. 
nochan  v.  New  York  Bowery  F.  Ins.  ed.  187.  See  27  Am.  L.  Reg.  197- 
Co.,  17  N.  Y.  428;  Works  v.  Farm-  203.  And  it  is  said  that  when  strict 
ers'  Ins.  Co.,  57  Me.  281;  Frost  v.  compliance  with  the  terms  of  the 
Saratoga  Mut.  Ins.  Co.,  5  Denio  154,  contract  has  become  impossible  it 
49  Am.  Dec.  234;  Pratt  v.  New  York  will  be  excused  if  the  party  fur- 
Cent.  Ins.  Co.,  55  N.  Y.  505,  14  Am.  nishes  the  best  attainable  proof  and 
Eep.  304;  Ayres  v.  Hartford  Ins.  shows  good  faith.  Hynds  v.  Sche- 
Co.,  17  Iowa  176,  85  Am.  Dec.  553.  nectady  Ins.  Co.,  11  N.  Y.  554;  Nor- 
See  -4  Berryman's  Ins.  Digest,  p.  ton  v.  Rensselaer  Ins.  Co.,  7  Cow. 
1329  et  seq.  645;  Lycoming  Ins.  Co.  v.  Schollen- 

80  In  addition  to  the  cases  cited  berger,  44  Pa.  259 ;  Patrick  v.  Farm- 
in  the  preceding  note  the  following  ers'  Ins.  Co.,  43  N.  H.  621,  80  Am. 
will  be  found  in  point  on  the  sub-  Dec.  197 ;  Clark  v.  New  England  Ins. 
ject  of  waiver  of  the  sufficiency  of  Co.,  6  Cush.  342,  53  Am.  Deo.  44; 
preliminary  proofs  of  loss:  Charles-  Cornell  v.  Le  Roy,  9  Wend.  163. 
ton  Ins.  Co.  v.  Neve,  2  McMull.  237 ;  See  4  Berryman's  Ins.  Digest,  p. 
Post  V.   .^tna   Ins.    Co.,    43    Barb.  1318  et  seq. 


3020  BUTHEELAND    ON    DAMAGES.  [§    810 

of  proofs  01  loss  in  accordance  with  the  contract,  still  any  act 
which  has  the  effect  to  mislead  the  insured  into  the  belief  that 
the  proofs  will  not  be  required  or  that  those  furnished  are 
sufficient  is  proper  evidence  to  the  jury  of  a  waiver;  and  the 
question  as  to  whether  there  has  been  a  waiver  is  one  of  fact.'^ 
It  has  been  held  in  Texas  that  the  effect  of  a  statute  declaring 
that  a  policy  on  real  property  shall  be  a  liquidated  demand 
against  the  insurer  for  the  sum  named  therein  in  case  of  total 
loss  makes  proof  of  loss  as  required  by  the  policy  unnecessary.** 
§  811.  Preliminary  proofs  for  information  only.  AH  these 
proceedings  relating  to  notice,  proof  of  loss  and  so  forth  are  for 
the  protection  and  information  of  the  insurer  and  do  not  fix 
the  amount  of  the  damages  or  limit  the  right  of  the  insured  to 
recover.  They  clearly  cannot  bind  the  insurer,  however  for- 
mally they  may  be  made,  and  upon  the  same  principle  the  other 
party  is  not  bound.  Although  these  proofs  seem  to  be  treated  in 
some  sort  as  admissions  by  the  insured  and  may  be  properly  re- 
garded as  evidence,  it  is  hardly  consistent  to  give  a  greater  effect 
to  them  as  against  one  party  than  the  other.  They  are  really 
intended  for  the  protection  and  benefit  of  both;  they  in  fact 
ought  to  bind  neither.  Like  a  coroner's  inquest  in  a  case  of 
homicide  they  are  purely  for  information,  and  any  attempt  to 
give  them  a  qiMsirjudicial  consequence  is  as  unfair  to  one  party 
as  to  the  other.**  When  the  books  and  accounts  of  the  insured 
have  been  lost  or  destroyed  the  preliminary  proofs  which  they 
might  furnish  are  not  required.**     The  following  cases  on  the 

81  Atlanta  Ins.  Co.  v.  Manning,  3  83  Standard  F.  Ins.  Co.  v.  Wren,  7 

Colo.    224;    Williamsburg    City    F.  111.  App.  242;  German  F.  Ins.  Co.  v. 

Ins.  Co.  V.  Gary,  83  111.  453;  Plant-  Gauten,  13  id.  593;   Sibley  v.  Pres- 

ers'  Mut.  Ins.  Co.  v.  Engle,  54  Md.  cott  Ins.  Co.,  57  Mich.  14;  Lebanon 

468 ;  Butterworth  v.  Western  Assur.  Mut.  Ins.  Co.  v.  Kepler,  106  Pa.  28 ; 

Co.,  132  Mass.  489 ;  Mercantile  Ins.  ^tna  Ins.  Co.  v.  Stevens,  48  111^  31 ; 

Co.    V.    Holthaus,    43    Mich.    432 ;  McMartin  v.  Insurance  Co.,  55  N.  Y. 

Swan  V.  Liverpool  &  L.  &  G.  Ins.  222,   14  Am.   Eep.   239;    Crittenden 

Co.,  52  Miss.  704;  Johnston  v.  Col-  v.  Springfield  F.  &  M.  Ins.  Co.,  85 

umbian  Ins.  Co.,  7  Johns.  315;  Great  Iowa   652,  39   Am.   St.  321;    Sibley 

Western  Ins.  Co.  v.  Staaden,  26  111.  v.  Prescott  Ins.  Co.,  57  Mich.  14. 

365;  O'Brien  v.  Commercial  F.  Ins.  84  Mechanics'      F.      Ins.      Co.     v. 

Co.,  63  N.  Y.  111.  Nichols,  16  N.  J.  L.  410;  Wightman 

•     8Z  Continental   Ins.    Co.   v.    Chase  v.  Western  M.  &  F.  Ins.  Co.,  8  Rob. 

;(Tex.  Civ.  App.),  33  S.  W.  603.  (La.)  442. 
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question  of  proofs  of  loss,  wliat  are  in  time  and  what  are  not, 
what  is  a  waiver  by  the  insurer  and  what  is  not,  may  be  prof- 
itably consulted  by  the  practitioner.'^  Where  the  pleadings 
contained  an  allegation  that  the  condition  in  the  policy  that  pre- 
liminary proofs  should  be  made  had  been  complied  with,  it  was 
held  supported  by  evidence  that  the  insurer  waived  the  proofs.'" 
§  812.  Pleadings.  When  the  preliminary  proofs  of  loss  have 
been  made  according  to  contract  or  waived  by  the  insurer  and 
there  is  a  refusal  to  pay  the  promised  indemnity,  resort  must  be 
had  to  the  judicial  tribunals.  In  stating  his  case  for  recovery 
the  party  must  present  all  the  facts  upon  which  his  right  de- 
pends.    The  contract  should  be  either  set  out  at  length  or  in 


85  Peoria  M.  &  F.  Ins.  Co.  v.  Lewis, 
18  111.  553;  Edwards  v.  Baltimore 
Ins.  Co.,  3  Gill  176;  Kimball  v. 
Howard  Ins.  Co.,  8  Gray  33;  Knick- 
erbocker Ins.  Co.  V.  Gould,  80  111. 
388;  Duncan  v.  Topham,  8  Man., 
Gr.  &  S.  229 ;  Waterman  v.  Button, 
6  Wis.  265;  Hall  v.  Belaplaine,  5 
Wis.  206,  68  Am.  Dec.  57;  Killips 
V.  Putnam  F.  Ins.  Co.,  28  Wis.  472, 
9  Am.  Rep.  506;  O'Conner  t.  Hart- 
ford F.  Ins.  Co.,  31  Wis.  161;  Blos- 
som V.  Lycoming  F.  Ins.  Co.,  64  N. 
Y.  166;  Palmer  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  44  Wis.  201;  O'Brien  T. 
Phoenix  F.  Ins.  Co.,  76  N.  Y.  459; 
Rokes  V.  Amazon  Ins.  Co.,  51  Md. 
512,  34  Am.  Rep.  323 ;  Hicks  v.  Em- 
pire F.  Ins.  Co.,  6  Mo.  App.  254; 
Underwood  v.  Farmers'  Joint  Stock 
Ins.  Co.,  57  N.  Y.  500;  Bunstead  v. 
Dividend  Mut.  Ins.  Co.,  12  id.  81; 
Worsley  v.  Wood,  6  T.  R.  710 ;  Craig 
V.  Parkis,  40  N.  Y.  181,  100  Am.  Dec. 
469;  Inman  v.  Western  Ins.  Co.,  12 
Wend.  452;  Diehl  v.  Adams  County 
Mut.  Ins.  Co.,  58  Pa.  452;  Trask  v. 
Insurance  Co.,  29  Pa.  198,  72  Am. 
Dec.  622;  Patrick  v.  Farmers'  Ins. 
Co.,  43  N.  H.  621,  80  Am.  Dec.  197; 
Brink  v.  Hanover  F.  Ins.  Co.,  70  N. 
Y.  593;  Smith  v.  Commonwealth 
Ins.  Co.,  49  Wis.  322;   Chandler  v. 


Commerce  F.  Ins.  Co.,  88  Pa.  223; 
Hibernia  Ins.  Co.  v.  O'Connor,  29 
Mich.  241;  Aurora  F.  &  M.  Ins.  Co. 
V.  Kranick,  36  Mich.  289;  Harri- 
man  v.  Queen  Ins.  Co.,  49  Wis.  71; 
Franklin  F.  Ins.  Co.  v.  Chicago  I. 
Co.,  36  Md.  102,  11  Am.  Rep.  469; 
Home  Ins.  Co.  v.  Baltimore  W.  Co., 
93  U.  S.  527,  23  L.  ed.  868;  Levy 
V.  Peabody  Ins.  Co.,  10  W.  Va.  560 ; 
Young  v.  Hartford  F.  Ins.  Co.,  45 
Iowa  377,  24  Am.  Rep.  784;  Home 
Ins.  Co.  V.  Lindsey,  26  Ohio  St. 
348;  Farmers'  Ins.  Co.  v.  Frick,  29 
id.  466;  Jones  v.  Michigan  Ins.  Co., 
36  N.  J.  L.  29,  13  Am.  Rep.  405; 
Basch  v.  Humboldt  Ins.  Co.,  35  N. 
J.  L.  429 ;  Taylor  v.  Roger  Williams 
Ins.  Co.,  51  N.  H.  50;  Hibernia  Mut. 
F.  Ins.  Co.  V.  Meyer,  39  N.  J.  L. 
482;  Heath  v.  Franklin  Ins.  Co.,  1 
Cush.  257;  Clark  v.  New  England 
Mut.  F.  Ins.  Co.,  6  id.  342,  53  Am. 
Dec.  441;  Francis  v.  Somerville  Ins. 
Co.,  25  N.  J.  L.  78;  State  Ins.  Co. 
v.  Todd,  83  Pa.  272;  Mason  v.  Citi- 
zens' F.  &  M.  Ins.  Co.,  10  W.  Va. 
572;  Post  V.  .(Etna  Ins.  Co.,  43  Barb. 
357;  Peoria  Ins.  Co.  v.  Whitehill, 
25  HI.  466. 

86  Pine  V.  Reid,  6  Man.  &  Gr.  1; 
Atlantic  Ins.  Co.  v.  Manning,  3 
Colo.  224. 
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legal  effect,  witli  full  allegations  of  the  breach  or  breaches,  the 
loss,  the  compliance  of  plaintiff  with  its  requirements,  if  any, 
subsequent  to  the  loss,  or  a  waiver  of  them  by  defendant,  or  the 
impossibility  of  compliance  when  that  would  operate  to  excuse, 
an  allegation  of  the  injury  and  its  extent,  demand,  when  the 
same  is  necessary,  and  refusal  to  pay.  Upon  the  joinder  of 
issue  and  the  settlement  of  incidental  questions  affecting  the 
right  of  recovery  comes  the  more  important  consideration  of  the 
amount  of  damages. 

§  813.  Rule  of  damages  on  open  policies.  We  have  already 
seen  that  in  the  case  of  a  valued  policy  the  amount  of  recovery 
is  fixed  and  evidence  of  the  loss  is  not  admissible  beyond  or 
aliunde  the  contract.'''  But  assuming  that  the  policy  is  an  open 
one,  i.  e.,  the  value  in  case  of  loss  has  not  been  fixed  by  provision 
in  it,  then  the  rule  as  to  the  measure  of  damages  is  the  actual 
loss  sustained  hy  the  insured  at  the  time  of  the  accident  or  loss, 
to  he  determined  hy  evidence,  as  in  other  cases  of  damage,  con- 
trolled or  varied  only  by  the  terms  of  the  contract.''  For  ad- 
justing partial  as  well  as  total  losses  the  contract  may  modify 
the  rules  of  law ;  as  in  case  of  a  stipulation  that  no  partial  loss 
or  memorandum  articles  shall  be  compensated,'^  or  no  partial 
loss  less  than  a, specified  per  centum  of  the  amount  insured  or 
the  value  of  the  porperty  insured.®"  The  same  effect  was  given 
to  a  stipulation  that  in  determining  whether  a  constructive  total 

87  §  807.  8"  Searles  v.  Western  Assur.  Co., 

88  Commonwealth  Ins.  Co.  v.  Sen-  88  Miss.  260,  117  Am.  St.  741 ; 
nett,  37  Pa.  205,  78  Am.  Dec.  418;  Hagar  v.  New  England,  etc.  Ins. 
Portsmouth  Ins.  Co.  v.  Brazee,  16  Co.,  59  Me.  460;  Hagg  v.  Augusta, 
Ohio  82;  Insurance  Co.  v.  Transpor-  etc.  Ins.  Co.,  7  How.  595,  12  L.  ed. 
tation  Co.,  12  Wall.  194-203,  20  L.  g^^.  q^^^^  ^  General  Mut.  Ins.  Co., 
ed.  378-388;  Snell  v.  Delaware  Ins.  g  Duer  204;  Lord  v.  Neptune  Ins. 
Co.,  4  Dall.  430,  1  L.  ed.  896;  Car-  ^^ 


States  Ins.  Co.,  1  Wheat.  219,  4  L. 
ed.  75;   Heebner  v.   Eagle  Ins.  Co., 


son  V.  Marine  Ins.  Co.,  2  Wash.  C. 
C.  468;   American  Ins.  Co.  v.  Gris- 

wold,  14  Wend.  399;  Savage  v.  Corn  .         „ 

Exch.  Ins.  Co.,  36  N.  Y.  655;  State  ^^   «ray    131,    69    Am.    Dec.    308; 

Ins.  Co.  V.  Taylor,  14  Colo.  499,  20  Wadsworth    v.    Pacific    Ins.    Co.,    4 

Am.  St.  281.  Wend.  33;  Bradford  v.  Boylston,  etc. 

89Biays  v.  Chesapeake  Ins.  Co.,  7  Ins-   Co.,   11   Pick.   161;    Allegre  v. 

Cranch  415.  Insurance  Co.,  6  H.  &  J.  408. 
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loss  has  occurred  the  cost  of  repairs  shall  be  estimated  as  in  ad- 
justing the  amount  of  a  partial  loss  by  deducting  one-third  new 
for  old.'^  The  original  cost,  or  the  cost  of  reproduction,  is  not 
a  necessary  element  of  the  value.®*  And  when  the  insurance  is 
upon  a  limited  interest,  for  example,  a  mortgage  on  property, 
and  not  upon  the  property  itself,  the  actual  loss  will  control  the 
amount  of  the  recovery ;  '^  and  the  value  of  any  remaining  in- 
terest is  not  admissible  to  depreciate  the  amount  of  the  lim- 
ited interest  for  which  recovery  is  sought.'*  The  application 
of  this  rule  has  resulted  in  establishing  other  rules  for  the 
ascertainment  of  damages  on  this  principle;  and  to  some  of 
the  more  prominent  we  will  now  refer.  The  insured  offered 
to  prove  the  actual  cash  value  before  the  injury  from  which 
the  damage  caused  by  collision  might  be  inferred  and  thus  the 
cash  value  of  the  property,  when  attacked  by  the  fire,  ascer- 
tained ;  and  it  was  held  that  the  evidence  was  rightly  excluded ; 
the  only  way  to  establish  the  damage  was  by  ascertaining  the 
cost  of  restoring  the  vessel  to  the  condition  she  was  in  before 
the  fire.®*  It  is  proper  to  observe  of  this  case  that  the  insured 
had  two  policies  on  the  vessel:  one  covering  accidents  by  col- 
lision, the  other  a  fire  policy,  and  the  cause  was  tried  on  the 
refusal  of  the  insurers  to  pay  the  latter  loss.  The  evidence  as 
to  the  value  of  the  vessel,  which  was  excluded,  went  to  show 
its  condition,  not  at  the  time  of  the  accident  by  fire,  but  before. 
The  decision  is  a  very  clear  recognition  of  the  principle  of  the 
general  measure  of  damages  and  the  strict  application  of  it  to 

91  Wallace  v.  Thames  &  M.  Ins.  extent  of  the  money  and  labor  ex- 
Co.,  22  Fed.  66.  pended   upon   it   and  the   profit  he 

92  Mtna,  Ins.  Co.  v.  Johnson,  11  would  have  realized  if  his  perform- 
Bush  587,  21  Am.  Rep.  223;  Com-  ance  had  not  been  interfered  with. 
monwealth  Ins.  Co.  v.  Sennett,  37  Planters'  &  M.  Ins.  Co.  v.  Thurston, 
Pa.  205,' 78  Am.  Dec.  418;   Carson  93  Ala.  255. 

V.  Marine  Ins.  Co.,  2  Wash.  C.  C.  94  Carpenter    v.    Providence,    etc. 

468.  Ina.  Co.,  16  Pet.  496,  10  L.  ed.  1044; 

93  Hadley  v.  Insurance  Co.,  55  N.  Clark  v.  Wilson,  103  Mass.  219,  4 
H.  110;  Doyle  v.  American  F.  Ins.  Am.  Rep.  532. 

Co.,  181  Mass.  139.  95  Insurance    Co.    v.    Transporta- 

A  contractor  who  undcrtalces  to  tion   Co.,   12   Wall.   201,   20   L.   ed. 

remove   a   house   for    another   may  380,  citing  Heebner  v.  Eagle  Ins.  Co., 

jecover  for  the  loss  thereof  to  the  10  Gray  143. 
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the  contract ;  and  it  was  obesrved  by  the  court  that  there  was  no 
other  way  of  ascertaining  such  damages  except  to  find  "the  cost 
of  restoring  the  vessel  to  the  condition  she  was  in  before  the 
fire,  and  not  her  condition  before  the  collision,  which  preceded 
and  caused  the  fire;"  and  that  if,  in  restoring  her,  the  repairs 
covered  the  injuries  by  collision,  as  well  as  by  the  fire,  the 
former  should  be  excluded  in  fijcing  the  amount  of  the  loss  by 
fire.^®  If  goods  are  jettisoned  their  value  may  be  ascertained 
by  the  prime  cost ;  ^^  but  while  this  is  proper  evidence  it  is  not 
conclusive;  the  insured  may  prove  and  recover  the  actual 
amount  of  his  loss.®*  In  this  case  the  vessel  had  been  purchased 
by  the  insured  at  a  condemnation  sale  for  a  low  figure,  and  the 
insurers  insisted  that  this  price  should  govern  the  amount  of  the 
damage;  but  the  court  was  clearly  of  opinion  that  the  insured 
"was  entitled  to  prove  and  to  recover  the  actual  value  of  the 
vessel;"  and  Mr.  Justice  Washington  observed,  in  the  case  of 
Carson  v.  Marine  Ins.  Co.  ®®  (a  case  involving  insurance  •  on 
cargo),  that  he  could  see  no  reason  for  establishing  this  rule 
which  would  not  equally  apply  to  the  case  of  goods  insured. 

§  814.  Same  subject.  The  cases  cited  apply  this  rule  under 
various  circumstances.  In  one  policy  it  was  stipulated  that 
"the  said  loss  or  damage  be  estimated  according  to  the  true  ac- 
tual cash  value  of  the  said  property  at  the  time  the  loss  shall 
happen."  The  court  below  instructed  the  jury  "that  the  value 
as  estimated  in  the  manufacture  of  each  machine  and  before  it 
was  tried  in  the  field  would  be  the  standard  of  valuation."  This 
instruction  the  supreme  court  held  to  be  error,  and  said  that  the 
true  rule  was  "what  were  the  machines  worth  at  the  time  the 
fire  happened,  and  this  must  be  ascertained  by  testimony."  ^ 

96  See  Dows  v.  Faneuil  Hall  Ins.  mous  with  market  value,  and  must 
Co.,  127  Mass.  346.  be  proved.     Yost  v.  Anchor  F.  Ins. 

97  Le  Roy  v.   United  Ins.   Co.,   7       Co.,  38  Pa.  Super  Ct.  594. 

Johns.  344.  A  policy  on  a  boat  contained  such 

98  Snell  V.  Delaware  Ins.  Co.,  4  a  clause  as  is  quoted  in  the  text. 
Dall.  430,  1  L.  ed.  896.  The  court  said:     "We  do  not  con- 

99  2  Wash.  C.  C.  472.  sider  that  a  depression  in  the  value 
1  Commonwealth  Ins.  Co.  v.  Sen-       of  steamers  generally,  from  circum- 

nett,  37  Pa.  205,  78  Am.  Dec.  418.         stances  which  may  be  only  tempo- 
"Actual  cash  value"  is  not  synony-       rary  and  which  have  no  reference  to 
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In  ascertaining  tlie  value  of  the  property  insured  the  premium 
on  the  policy  is  to  be  added  *  as  part  of  the  value.  So  also  it  is 
held  that  the  value  insured  is  estimated  upon  the  proof  of  value 
with  charges  upon  the  goods  added.'  But  in  a  case  where  the 
insured  abandons  the  property  to  the  insurer,  who  refuses  to 
accept  the  abandonment,  the  insured  cannot  recover  for  any  but 
necessary  expenses.  And  if  in  such  case,  instead  of  selling  the 
ship,  as  he  may  do,  or  laying  her  up  and  discharging  the  crew, 
the  insured  continue  the  crew  in  service  under  wages  he  cannot 
make  that  expense  a  charge  on  the  underwriter.  The  latter  is 
answerable  for  the  loss  of  the  subject  insured  with  the  necessary 
expenses  incurred  in  laboring  for  the  recovery  and  safety  of 
it,  but  his  contract  reaches  no  other  charge.*  The  actual  value 
of  the  property  lost  will  furnish  the  measure  of  damages  in  all 
cases  where  there  is  an  open  policy  and  the  amount  named  in  it 
is  equal  to  the  loss.*  In  an  action  brought  for  the  breach  of  an 
agreement  to  insure  certain  property  the  court  held  the  measure 
of  damages  to  be  the  value  of  the  property  upon  proof  of  its 
loss.'  The  agreement  in  the  case  stated  was  to  insure  the  prop- 
erty, no  amount  being  designated ;  hence  it  was  construed  to  be 
for  the  insurance  of  the  property  at  its  value.  Where  the  breach 
is  of  a  contract  to  insure  property  for  a  specified  sum  the  dam- 

the  original  cost  or  actual  condition  The   insured   may    recover    above 

of  the  boat,  can  be  taken  into  ae-  the  sum  insured  for  the  expense  of 

count  to  the  extent  that  plaintiff  in-  jabor  and  travel  for  the  defense  and 

sists  upon."  McCuaig  V.Quaker  City  ^^^  ^f   ^-^^   property   insured; 

Ins.  Co.,  18  Up.  Can.  Q.  B.  130.  j     /      .,  ^     r      .; 

.     .,,       ,     ^       \,         ^,      ,  and  where  the  expenses  are  incurred 

*  Louisville,  etc.  Ins.  Co.  v.  Bland,  ,      ,,  ... 

q  „         -.  .„  for  the  recovery  of  the  ship  the  m- 

3  §  806;  Le  Roy  v.  United  Ins.  Co.,  ^^^^^  ^^^  recover  the  whole  amount 

7  Johns.  344.  against    the    insurer    of    the    ship, 

*  Frothingham  v.  Prince,  3  Mass.  though  the  freight  and  cargo  should 
663;  Lawrence  v.  Van  Home,  1  be  incidentally  benefited,  and  ought 
Caines  276;  Henshaw  v.  Marine  Ins.  to  contribute  a  proportion;  leaving 
Co.,  2  id.  274;   McBride  v.  Marine  the  insurer  of  the  ship  to  recover,  if 

Ins.   Co.,   7   Johns.   430;    Barker  v.      ^„  „„„      r   .,  „  „„  .  , 

'  '  he  can,  of  the  owner  or  insurer  of 


the  freight  and  cargo  for  their  con- 


Phenix  Ins.  Co.,   8  id.  307,  5  Am. 
Dec.  339. 

sWolfe  V.Howard  Ins.  Co.,  7  N.  t"butory  share.    Watson  v.  Marine 

y.  583;  Savage  v.  Corn  Exch.  F.  &  I.  I°s.  Co.,  7  Johns.  57;  Maggrath  v. 

Ins.  Co.,  36  N.  Y.  655 ;  Lewis  v.  Bur-  Church,  1  Caines  215. 

lington  Ins.  Co.,  80  Iowa  259.  SEla  v.  French,  11  N.  H.  356. 
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ages  are  measured  by  the  sum  named  if  it  is  not  more  than  the 
value  of  the  property.'  Where  the  liability  of  the  insurer,  by 
the  terms  of  the  policy,  could  not  exceed  one-half  of  the  value 
of  the  property  destroyed  it  was  held  that  its  value  at  the  time 
of  the  loss  furnished  the  basis  upon  which  the  damages  were  to 
be  calculated.  The  cases  on  the  subject  are  too  numerous  to  cite, 
but  they  support  the  general  proposition  stated  with  practical 
uniformity.*  Where  the  loss  exceeds  the  amount  of  the  in- 
surance the  insured  has  the  right  to  recover  the  whole  amount 
of  the  policy ; '  and  although  it  contains  a  stipulation  "that  in 
all  cases  of  other  insurance  the  insured  shall  not  be  entitled 
to  demand  or  recover  on  this  policy  any  greater  portion  of  the 
loss  or  damage  than  the  amount  hereby  insured  bears  to  the 
whole  amount  insured  on  said  property,"  if  the  property  exceeds 
in  value  the  amount  of  the  insurance  the  insurer  is  liable  for 
the  sum  contained  in  the  policy."  The  loss  is  usually  estimated 
in  cases  of  marine  insurance  by  the  value  at  the  time  and  place 
where  the  cargo  was  to  be  sold.*^  The  value  of  the  property  in 
such  case  may  be  ascertained  by  its  original  or  invoice  value  at 
the  port  where  the  voyage  commenced,  deducting  the  wear  and 
tear;  and  the  value  of  the  goods  is  usually  that  which  they  had 
at  the  place  of  lading;  ^*  the  exception  to  this  being,  that  where 
they  are  placed  on  boaxd  for  a  particular  market  the  value  at 
that  point  is  taken  to  be  the  real  value  —  the  general  rule  being 

'Campbell  v.   American    F.   Ins.  Co.,    1    Allen    536;    Richmondville 

Co.,  73  Wis.  100;   Angell  v.  Hart-  Union  Seminary  v.  Hamilton  Mut. 

ford  F.  Ins.  Co.,  59  N.  Y.  171,  17  Ins.  Co.,  14  Gray  459. 

Am.  Eep.  322.  "Rogers  v.  Mechanics'  Ins.  Co., 

8  Fried  v.  Royal  Ins.  Co.,  47  Barb.  2  Story  173;  Lee  v.  Grinnell,  5  Duer 
127,  50  N.  Y.  243   (life  insurance) ;  400,  430. 

Wills  V.  Wells,  8  Taunt.  264;   At-  la  Brewer  t.  Americaji   Ins.   Co., 

wood  V.  Union  Mut.  F.  Ins.  Co.,  28  123  Mass.  78 ;  Clark  v.  United  F.  & 

N.  H.  234.  M.  Ins.  Co.,  7  id.  345 ;   Warren  v. 

9  Etna  Ins.  Co.  v.  Tyler,  16  Wend.  Franklin  Ins.  Co.  104  id.  518;  Coflin 
385 ;  Strong  v.  Manufacturers'  Ins.  v.  Newburyport  M.  Ins.  Co.,  9  Mass. 
Co.,  10  Pick.  40;  Commonwealth  v.  436;  Usher  v.  Noble,  12  East  639 
Hide  &  L.  Ins.  Co.,  112  Mass.  136,  (invoice  price  at  loading  port  to- 
17  Am.  Rep.  72;  Andes  Ins.  Co.  v.  gether  with  insurance  premium  and 
Fish,  71  111.  620.  commission)  ;  Minturn  v.  Columbian 

10  Etna  Ins.  Co.  v.  lyier,  16  Ins.  Co.,  10  Johns.  75  ( prime  cost 
Wend.  285 J  Haley  v.  Dorchester  Ins.       and  charges;  no  deduction  for  draw- 
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that  gains  and  profits  must  be  insured  as  such,  and  are  not  in- 
cluded unless  in  the  particular  case  specified  in  the  general  loss. 
The  price  at  which  the  owner  of  a  vessel  has  contracted  to  sell 
her  does  not  affect  his  recovery  against  the  insurer.** 

§  815.  Loss  in  excess  of  sum  fixed  in  policy.  The  rule  which 
limits  the  liability  of  the  insurer  to  the  amount  desig- 
nated in  its  policy  does  not  apply  in  all  cases  of  marine 
insurance.  Independently  of  any  particular  clause  in  that  in- 
strument or  of  local  usage,  the  insurer  may  be  obliged  to  re- 
spond in  a  larger  sum.  The  rule  is  thus  stated  by  Gray,  0.  J. : 
"If  the  subject  is  once  totally  lost,  either  actually  or  con- 
structively, it  ceases  to  exist  for  the  purposes  of  the  policy, 
and,  even  if  it  is  not  entirely  destroyed,  the  underwriter,  by 
paying  that  loss,  fulfills  his  contract  and  is  exempt  from  lia- 
bility for  any  subsequent  injury  to  it.  If  a  partial  loss  occurs, 
and  before  it  is  repaired  a  total  loss  ensues  during  the  term 
of  the  policy  the  underwriter  is  liable  for  the  amount  of  the 
total  loss  only  because  that  is  equivalent  to  the  whole  damage 
which  the  insured  has  sustained  and  affords  him  a  full  indem- 
nity. But  if  the  partial  loss  is  repaired  by  the  insured  the 
undertaking  of  the  underwriter  to  indemnify  him  to  the  amount 
specified  continues  throughout  the  term  of  the  insurance,  and 
he  may  therefore  be  charged  for  the  amount  of  a  partial  loss  as 
well  as  of  a  subsequent  total  loss,  although  the  amount  of  the  two 
sums  which  he  is  thereby  obliged  to  pay  exceeds  the  amount 
named  in  the  policy.  This  was  judicially  stated  to  be  the  law  as 
long  ago  as  1810  in  this  commonwealth  and  in  England."  "  Af- 
ter stating  the  points  decided  in  the  cases  referred  to  the  writer 
of  the  opinion  continued:    "A  rule  recognized  so  long  and  so 

back) ;   Wolf  v.  National  M.  &  F.  market  value,   but  in  many  other 

Ins.  Co.,  20  La.  Ann.  583  (value  ftt  cases  it  would  not. 

inception  of  risk).  18  Stuart  v.  Columbian  Ins.  Co., 

It  is  said  in  Warren  v.  Ins.  Co.,  2  Crancb  C.  C.  442. 
supra,  that  the  rule  in  the  United  WMatheson  v.  Equitable  M.  Ins, 
States  is  the  market  value  with  cer-  Co.,  118  Mass.  209,  211,  19  Am.  Rep. 
tain  costs  and  charges  at  the  begin-  441.  The  judge  referred  to  Wood  v. 
ning  of  the  risk.  Referring  to  the  Lincoln  &  K.  Ins.  Co.,  6  Mass.  479, 
English  rule  it  was  said:  In  many  486,  4  Am.  Dec.  163;  Livie  v.  Jan- 
cases  the  invoice  price  would  be  the  son,  12  East  648,  655 ;  Le  Cheminant 
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often  by  sucli  a  weiglit  of  authority,  and  not  contradicted  or 
doubted  by  any  judge  in  England  or  America  for  sixty  years,  is 
too  firmly  established  to  be  shaken  by  the  oMter  dicta  in  the 
somewhat  recent  case  of  Lidgett  v.  Secretan,"  the  still  later 
decision  of  the  commission  of  appeals  in  Alexandre  v.  Sun  Ins. 
Co.,^^  or  the  doubts  expressed"  in  Phillips  on  Insurance." 
There  may  be  a  recovery  in  addition  to  the  amount  insured,  of 
the  expenses  incurred  after  a  total  loss  in  endeavoring  to  recover 
a  captured  vessel.  These  will  be  apportioned  as  general  aver- 
age, and  the  owner  may  recover  only  the  proportion  chargeable 
to  the  vessel." 

§  816.  Damages  in  case  of  partial  loss.  While  the  rules  al- 
ready stated  and  examples  given  in  illustration  are  sufficient 
to  furnish  a  guide  to  the  measure  of  damages  in  cases  of  entire 
loss  of  the  subject  insured,  they  do  not  fully  apply  in  a  class 
of  instances  which  are  complicated  by  the  fact  of  only  a  par- 
tial destruction.  It  becomes  important,  therefore,  to  inquire 
when  there  is  a  total  loss  and  when  it  may  be  so  treated,  though 
the  loss  is  only  in  fact  of  a  part.  The  American  rule  is,  when 
in  marine  insurance  the  cost  of  repairs  exceeds  half  the  value 
of  the  property  insured  the  loss  is  regarded  as  total,  and  the 
insured  by  an  abandonment  becomes  entitled  to  damages  in  the 
full  amount  of  the  insurance.  ^^  In  the  case  last  cited,  the  vessel 
having  been  condemned  by  the  Trench  government,  a  formal 
abandonment  was  not  regarded  as  necessary  to  perfect  the  right 
to  recover  for  a  total  loss.  If  such  loss  actually  occurs  the 
assured  may  recover  for  it  without  an  abandonment ;  if  the  loss 
is,  however,  only  constructively  total,  a  formal  abandonment  is 
necessary  to  complete  the  right  to  recover.  But  the  insured  is 
never  required  to  abandon  and  claim  for  a  total  loss  unless  the 
subject  is  totally  destroyed.    He  has  his  election  to  claim  for  a 

V.  Pearson,  4  Taunt.  367,  380;  Pot-  "Vol.  2   (4tli  ed.),  §  1743.     See, 

ter    V.    Providence    W.    Ins.    Co.,   4  also,  §  1267. 

Mason  298;   Brooks  v.  MacDonnell,  18  Jumel    v.    Marine    Ins.    Co.,    7 

1    Y.    &    C.    500,    515;    Stewart   t.  Johns.  412,  5  Am.  Dec.  283. 

Steele,  5  Scott  N.  E.  927.  19  Smith    v.    Manufacturers'    Ins. 

16 L.  K.  6  C.  P.  616.  Co.,  7  Mete.   (Mass.)  448;  Gracie  v. 

16  51  N.  Y.  253.  New  York  Ins.  Co.,  8  Johns.  237. 
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partial  loss  and  retain  that  which  is  preserved  from  the  peril.*" 
Assuming  that  a  case  exists  which  entitles  him  to  claim  as  for  a 
partial  loss,  and,  when  it  not  being  total,  he  elects  to  receive  his 
insurance  on  that  part  which  has  been  lost,  what  is  the  rule? 
In  cases  where  the  value  is  fixed  by  the  policy  the  rule,  as 
stated,*^  is  that  the  insured  is  entitled  to  recover  the  proportion 
which  the  loss  bears  to  the  whole  amount  fixed  in  the  policy, 
and  no  evidence  in  such  cases  is  admissible  as  to  the  value  — 
the  policy  being  conclusive  as  to  that,  while  the  evidence  is 
admitted  to  fix  the  proportion  of  the  loss  to  the  whole  amount 
insured.  But  is  must  be  understood  that  a  mere  specification 
of  value  will  not  convert  an  open  into  a  valued  policy  when, 
either  through  repugnant  conditions,  such  as  a  limitation  to 
the  amount  necessary  to  replace,  the  actual  value  is  made  the 
basis  of  indemniiy,  or  when,  in  case  of  partial  loss,  there  is  no 
apparent  means  of  determining  the  amount  of  indemnity  apart 
from  the  actual  damages.  When  the  part  lost  is  of  a  specified 
number  of  valued  articles  of  equal  worth  the  damage  is  that 
proportion  of  the  valued  sum.^  A  very  common  device  of  in- 
surers, for  their  own  protection,  is  to  insert  in  the  contract  a 
provision  giving  the  right  to  elect  to  replace  the  loss  —  in  fire 
insurances,  to  rebuild  —  or  pay  the  insurance;  but  all  such 
arrangements  are  unknown  to  the  general  law  of  insurance, 
except  as  they  are  made  a  part  of  the  contract  by  express 
stipulation  of  the  parties.  In  such  cases  it  is  held  that  the 
contract,  after  the  exercise  of  the  right  of  election,  is  not  sim- 
ply one  of  insurance,  but  is,  to  use  the  language  of  the  court 
in  a  New  York  case,  a  "building  contract,"  and  is  to  be  inter- 
preted like  any  other  of  that  kind.^  In  the  case  referred  to 
the  insured,  after  a  loss  by  fire,  commenced  to  rebuild  and  the 
insurance  company  concluded  to  avail  itself  if  its  option  to 
"replace,"   and  offered  to  do  so.     The  insured   declined   to 

20  See  Gracie  v.  Ins.  Co.,  supra;  Co.,  105  Mass.  396,  7  Am.  Rep.  598 ; 
Snow  V.  Union  Ins.  Co.,  119  Masa.  Cushman  v.  Northwestern  Ins.  Co., 
592,   20   Am.   Rep.    349,   and   cases      34  Me.  487. 

cited  in  the  opinion.  28  Seals  v.  Home  Ins.  Co.,  36  N. 

21  §  806 ;  Harris  v.  Eagle  F.  Co.,  Y.  522 ;  Good  v.  Buckeye  Ins.  Co., 
5  Johns.  374.  43  Ohio  St.  394;  Fire  Ass'n  v.  Rosen- 

22  Brown  v.  Quincy  Mut.  F.  Ins.      thai,  108  Pa.  474;  Hartford  F.  Ins. 
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recognize  the  right  of  the  company  to  refuse  to  pay  the  insur- 
ance, completed  his  building,  and  then  brought  suit  on  the 
policy  for  the  value  of  the  property  destroyed.  The  court  held 
that  the  plaintiff's  policy  had  become  a  contract  to  "rebuild", 
and  nonsuited  him  because  the  defendant  was  not  permitted  to 
do  so.  While  such  clauses  in  contracts  are  common  and  are  a 
good  means  by  which  the  insurer  retrieves  his  misfortune,  they 
are  but  inventions  to  escape  liability  or  restrict  it, ,  and  are 
hardly  within  the  pale  of  legitimate  insurance.  When  the  par- 
tial loss  complained  of  is  upon  an  open  policy  the  damages 
follow  the  rule  —  the  actual  cash  value  of  the  goods  where 
laden,  with  interest  and  charges  added.  Profits  are  excluded 
because  they  are  themselves  the  subject  of  separate  insurance; 
the  exception  being  that  when  a  ship  is  loaded  and  insured  for 
a  particular  market  **  the  value  at  the  port  of  destination  is 
taken  as  the  true  value  for  which  the  insurer  is  liable  in  cases 
of  contribution  by  way  of  average.  If  part  of  an  insured  cargo 
is  recovered  the  insurer  is  to  be  credited  with  the  value  of  such 
part,  less  the  expense  of  its  recovery.^*  The  liability  of  the 
underwriters  is  not  affected  by  the  exemption  of  the  damaged 
goods  from  liability  for  return  duties.*®  The  measure  of  lia- 
bility under  an  open  policy  is  the  proportion  of  the  ascertained 
loss  which  the  amount  insured  bears  to  the  value  of  the  whole 
property  insured  and  at  risk.*'' 

§  817.  Losses  adjusted  on  the  principle  of  indemnity.  In 
adjusting  these  partial  losses  the  guiding  principle  is  that  the 
contract  of  insurance  is  based  on  the  idea  of  indemnity  to  the 
insured ;  hence  all  means  which  the  law  supplies,  independently 
of  the  contract,  for  ascertaining  the  amoufit  of  the  injury 
have  their  origin  in  the  idea  of  indemnity.  So,  while  it  is 
true  that  where  there  has  been  a  total  loss  of  the  subject  of 
insurance  and  the  price  has  been  fixed  by  the  contract,  that 

Co.  V.  Peebles  H.  Co.,  82  Ted.  546.  sa  Cory  v.  Boylston  F.  &  M.  Ins. 

See  Langan  v.  .JEtna  Ins.  Co.,  99  id.  Co.,  107  Mass.  140,  9  Am.  Rep.  14. 
374. 


2T  Chicago  Ins.  Co.  v.  Graham  & 
lorton  Trans] 
99  Ky.  578.  108  Fed.  271. 


24  §  814. 

86  Louisville  Ins.  Co.  v.  Monarch,      Morton  Transp.  Co.,  47  C.  C.  A.  320, 
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value  must  be  taken;  if  the  value  has  not  Lean  fixed  and  the 
subject  has  been  lost,  its  actual  cash  value,  to  be  ascertained 
by  competent  evidence,  must  be  accepted  by  the  insured.  On 
the  same  principle,  where  an  insurance  is  effected  on  an  en- 
tire cargo  or  on  all  goods  to  which  it  attaches  if  part  of  the 
cargo  or  goods  is  safely  delivered  on  shore  and  the  balance  lost, 
a  proportionate  reduction  must  be  made  from  the  amount  of  the 
insurance;  and  it  makes  no  difference  whether  the  policy  be  a 
valued  or  open  one,  because  by  the  delivery  of  part  so  much  has 
been  withdrawn  from  the  liability  insured  against ;  ^*  and  where 
there  is  insurance  on  the  charter  of  a  ship  or  the  freight  of  a 
full  cargo,  if  less  than  a  full  weight  would  have  been  insured 
had  there  been  no  loss  the  insured  must  submit  to  a  proportionate 
deduction  in  tbe  event  of  loss.*®  Where  there  is  an  open  policy 
on  the  freight  the  manner  of  arriving  at  the  indemnity  is  to 
ascertain  the  loss  by  computing  the  entire  amount  of  freight 
payable,  deducting  what  is  saved,  and  the  balance  will  constitute 
the  amount  to  be  paid.  No  deduction  is  made  for  expenses  in 
this  calculation.*"  Whilst  this  rule  seems  to  be  a  departure  from 
the  strict  doctrine  of  indemnity  it  is  supported  on  the  ground 
that  it  is  the  universal  usage,  and  is  analogous  to  the  rule  of 
fixed  damages  in  valued  policies.'^  Where  the  injury  occurs  to 
the  ship  and  the  question  is  as  to  its  extent  the  reasonable  rule 
is  to  ascertain  what  has  been  the  actual  cost  of  repairs,  where 
they  have  been  made,  or  the  estimated  cost,  if  they  have  not  been 
made,  and  these  wiU  constitute  the  loss  to  be  paid.**  If  the  ship 
has  been  sold  without  repairs,  under  circumstances  wbich  do  not 
entitle  the  owner  to  claim  for  an  entire  loss,  the  insured  is 

28  Tobin  V.  Harford,  13  C.  B.  (N.  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet. 
S.)  791,  17  id.  528;  Brooke  v.  378,  9  L.  ed.  1123;  Young  v.  Union 
Louisiana  Ins.  Co.,  4  Mart.  (N.  S.)       ins.  Co.,  24  Fed.  279. 

640,  681;  New  Orleans  &N.  P.  &N.  xhe    valuation   in   the   policy   is 

Co.   V.   Louisville  Underwriters,   45      condugi^e  i^  determining  the  pro- 

,.„„„,  „„„       portion    of    the    cost    of    repairs. 

29  Forbes  v.  Aapinall,  13  East  323.      ",         .  -r         „  ^    , 

„„„  ,  lii    1 1,  1    Ti-  „       American    Ins.    Co.    v.    Oeden,    20 

80  Palmer   v.   Blackburn,   1  Bing.  ^       ' 

g-^  Wend.  287;  Howell  v.  Philadelphia 

81  Moss  V.  Smith,  9  C.  B.  104.  Mut.    Ins.    Co.,    12    Fed.   Cas.    No. 
82Arnould,    Mar.    Ins.,    p.    1047;       6,781. 


3032  SUTHERLAND    ON    BAMAGES.  [§    817 

entitled  to  recover  the  difference  between  the  price  she  brought 
and  her  value  at  the  inception  of  the  risk.  In  order  to  limit 
the  effect  of  this  general  rule,  where  repairs  are  made,  the  in- 
surer is  not  charged  with  their  entire  cost,  but  one-third  of  the 
cost  of  the  new  is  deducted  in  his  favor.  It  would  be  inequi- 
table for  the  owner  to  retain  the  renewed  vessel  without  making 
some  deduction,  because  he  would  be  placed  in  a  better  position 
than  he  occupied  before  the  loss  occurred.^'  But  this  rule  is 
again  limited,  so  that  where  he  has  derived  no  benefit,  as  where 
the  vessel  was  new  and  on  her  first  voyage,  or  where  she  has  been 
broken  up  or  sold,  the  reduction  is  not  made  in  England.'*  In 
argument  in  the  court  of  exchequer  in  this  last  case  Sir  F.  Pol- 
lock said,  in  reply  to  the  attempt  to  procure  a  reduction  on 
account  of  repairs  to  a  ship  on  her  first  voyage,  that  "a  policy  of 
insurance  is  a  contract  of  indemnity,  which  is  not  to  be  put  aside 
by  any  rule  not  as  plain  as  that  which  makes  a  bill  payable  after 
three  days'  grace,"  and  Lord  Abinger,  0.  B.,  agreed  with  him. 
But  in  this  country  no  distinction  is  recognized  because  of  the 
age  of  the  vessel.'*  In  adjusting  a  partial  loss  after  repairs  are 
made  the  proceeds  of  the  old  materials  not  used  in  making  the 
repairs  will  be  first  deducted  and  the  one-third  be  taken  from 
the  residue.*'  Whether  charges  incurred  in  the  preservation 
of  vessel  and  cargo  are  recoverable  as  average  loss,  or  under  the 
provision  for  "suing,  laboring  and  traveling,"  seems  as  yet  un- 

83  Poingdestre  v.  Royal  Exeh.,  E.  Ins.  Co.  v.  Pulver,  126  111.  329,  9 
&  M.  378;  Savage  v.  New  York  Ins.  Am.  St.  598;  Crittenden  v.  Spring- 
Co.,  4  Cow.  248;  Sanderson  v.  Ma-  s.em  F.  &  M.  Ins.  Co.,  85  Iowa  652, 
rine  Ins.  Co.,  2  Cranch  218;  Fisk  39  ^.m.  St.  321;  Piatt  v.  Conti- 
V.  Commercial  Ins.  Co.,  18  La.  77;  ^g^tal  Ins.  Co.,  62  Vt.  166;  Bentley 
Brooks  V.  Oriental  Ins.  Co.,  7  Pick.  ^  standard  F.  Ins.  Co.,  40  W.  Va. 
259;  Eager  v.  Atlas  Ins.  Co.,  14  id.  _„. 

141,  25  Am.  Dec.  363 ;  Hall  v.  Ocean  '  .  r,  r>    „.  r, 

^     '  ,  ,r,.  ,     .»i    or.   .       T^  84Penwiek  v.  Eobinson,  3  C.  &  P. 

Ins.  Co.,  21  Pick.  472,  32  Am.  Dec. 

271;    Orrok  v.   Commonwealth   Ins. 

Co.,  21  Pick.  456;  Lincoln  v.  Hope 

Ins.    Co.,    8   Gray   22;    Paddock   v.  ^^    Jo'^'^^-    315,    6    Am.    Dec.    374; 

Commercial  Ins.  Co.,  104  Mass.  521;  Nickels  v.  Maine  F.  &  M.  Ins.  Co., 

Hagar  v.  New  England,  etc.  Ins.  Co.,  H  Mass.  253. 

59   Me.   460;    Kerr  v.  Quaker   City  3S  Eager    v.    Atlas    Ins.    Co.,    li 

Ins.  Co.,  33  Mo.  158;  Biimingliam  F.  Pick.  141,  25  Am.  Dec.  363. 


323;  Pirie  v.  Steele,  8  id.  200. 
36  Dunham  v.  Commercial  Ins.  Co., 
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certain.  Such  charges  have  been  recovered  where  they  were 
incurred  before  a  loss,  because,  as  the  vessel  became  afterwards 
a  total  loss  and  the  underwriters  had  to  take  her  and  pay  the 
insurance  they  took  her  cum  onere  — -  taking  the  place  of  the 
owner  who  would  have,  been  liable.'''  While  the  insurer  is  not 
liable  for  provisions  or  traveling  expenses  of  a  ship  and  they 
are  not  reeoverable  from  him  as  insurer,  where  he  succeeds  the 
owner  by  reason  of  his  contract,  which  permits  the  latter  to 
abandon  to  him,  he  becomes  liable  in  his  new  character  of 
owner.'*  Indemnity  is  not  always  limited  by  the  amount  ex- 
pended for  repairs  after  deducting  one-third  new  for  old,  "for 
where  by  the  perils  insured  against  a  vessel  receives  a  strain 
which  alters  her  shape  so  that  she  cannot  be  perfectly  repaired 
without  rebuilding  her  and  her  value  is  thereby  diminished,  the 
underwriters  are  liable  to  the  extent  of  such  diminished  value, 
in  addition  to  the  expense  of  repairs,  although  the  vessel  is  made 
seaworthy  by  the  repairs  and  is  afterward  at  the  same  premium 
and  at  the  same  valuation  as  before  the  injury."  '* 

§  818.  General  average.  Intimately  connected  with  the  ques- 
tion of  damages  in  marine  insurance  is  the  law  of  "general 
average."  When,  owing  to  stress  of  weather  or  other  great 
peril  to  which  the  ship  and  cargo  are  subject,  extraordinary 
sacrifices  are  made  of  some  portion  of  the  latter  or  unusual 
expenses  are  necessarily  incurred  for  their  benefit  this  loss  is 
held  as  a  lien  on  the  balance  remaining  of  either,  to  be  made  good 
to  whoever  has  been  the  particular  sufferer.*"    The  term  "gen- 

STLivie  v.  Janson,  12  East  648;  City  Ins.   Co.   v.   Whitney,   70   Pa. 

Le  Cheminant  v.  Pearson,  4  Taunt.  248;  Fowler  v.  Eathbones,  12  Wall. 

367.  102,  20  L.  ed.  281;   Columbian  Ins. 

88  Thompson  v.  Eowcroft,"  4  East  Co.  v.  Ashby,  13  Pet.  331,  10  L.  ed. 
34.  186;    Barnard   v.  Adams,   10   How. 

89  Hagar  v.  New  England  Mut.  M.  270,  13  L.  ed.  417 ;  WHson  v.  Cross, 
Ins.  Co.,  59  Me.  460,  following  Giles  33  Cal.  61. 

V.  Eagle  Ins.  Co.,  2  Mete.   (Mass.)  If  a  ship's  engines  are  damaged  in 

140.  endeavoring    to    refloat    her    while 

40  Marsh,  on  Ins.  544 ;  Abbott  on  stranded  and  in  a  perilous  position 

Ship.  296;   Strong  v.  New  York  P.  damage  to  them  and  the  coal  used 

Ins.  Co.,  11  Johns.  334;  Louisville,  in  working  them  is  a  general  aver- 

etc.  Ins.  Co.  v.  Bland,  9  Dana  147;  age  loss.     The  Bona,   [1895]   Prob. 

The  Congress,   1   Biss.   42;  Albany  125. 
Suth.  Dam.  Vol.  III.— 37. 
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eral  average"  signifies  a  contribution  made  by  all  parties  con- 
cerned or  interested  in  either  ship  or  cargo  towards  reimbursing 
the  individuals  whose  particular  loss  was  incurred  for  the  com- 
mon benefit.  Whatever  is  done  deliberately  and  voluntarily 
under  circumstances  of  great  peril  and  distress  for  the  preserva- 
tion of  the  ship  and  remaining  cargo  may  be  brought  into  gen- 
eral average,  and  must  be  made  good  by  the  insurers  against 
the  peril  insured  against  in  proper  proportion.*^  And  the  ad- 
justment of  the  general  average,  though  made  in  a  foreign  coun- 
try, and  upon  a  basis  which  would  not  be  recognized  where  the 
insurance  contract  was  made,  is  held  to  be  conclusive  on  the 
insurer.*^  The  English  rule  is  less  strict,  and  requires  "clear 
proof"  that  the  foreign  adjustment  could  have  been  enforced 
where  it  was  made.*'  The  general  rule  is  that  all  average 
charges  for  the  voyage  are  to  be  determined  and  adjusted  by  the 
law  of  the  place  of  destination.**  To  entitle  the  loss  to  be 
brought  into  general  average  the  sacrifice  must  not  be  charge- 
able to  the  fault  of  the  owner,  and  must  be  voluntary  and  in- 
tended for  the  common  benefit.*'  Jettison  of  deck  cargo  cannot 
be  claimed  for  general  average,  nor  a  loss  wholly  due  to  a  sea 
peril. *^  "When  the  duty  to  contribute  by  way  of  general  average 
is  settled  the  next  question  is  as  to  the  sources  of  the  contribu- 
tion ;  and  here  it  should  be  observed  that  goods  which  are  sacri- 

41  Russ  V.  Ship  Active,  2  Wash.  C.  v.  Whitmore,  4  M.  &  S.  141;  Wood's 
C.  226 ;  Strong  v.  New  York  F.  Ins.  Mayne  on  Dam.,  §  466.  See  Dent 
Co.,  11  Johns.  333 ;   Louisville,  etc.       v.  Smith,  L.  R.  4  Q.  B.  414. 

Ins.  Co.  V.  Bland,  9  Dana  147 ;  Brit-  **  Insurance  Co.  of  North  America 

ish  American  Assur.  Co.  v.  Wilson,  v.  The  Energia,  61   Fed.  222;   Cro- 

132  Ind.  278.  ahaw  v.  Ins.  Co.  of  North  America, 

42  Strong  v.  New  York  F.  Ins.  Co.,  66  id.  604. 

11    Johns.    334;    McGivern   v.    Sty-  «  Butler  v.  Wildman,  3  B.  &  Aid. 

mest,   5   Allen  320    (N.  B.)  ;   Avon  402;  Scudder  v.  Bradford,  14  Pick. 

M.   Ins.   Co.   V.   Barteaux,   2   Nova  13,   25   Am.   Dec.   355;    Wolcott  v. 

Scotia   Dec.    195;    Depau   v.    Ocean  Eagle  Ins.  Co.,  4  Pick.  429;   Smith 

Ins.   Co.,   5   Cow.   63,   15  Am.   Dec.  v.  Wright,  1  Caines  43,  2  Am.  Dec. 

431;   The  Energia,  13  C.  C.  A.  653,  162;  Dabney  v.  New  England  Mut. 

66  Fed.  604;  Loring  v.  Neptune  Ins.  M.  Ins.  Co.,  14  Allen  300. 

Co.,  20  Pick.  411.  46  Lennox  v.  ■  United   Ins.    Co.,    3 

43  Harris  v.  Scaramanga,  L.  E.  7  Johns.  Cas.  224;  Crane  v.  Aiken,  13 
C.  P.  481;  Stewart  v.  West  India,  Me.  229,  29  Am.  Dec.  503;  Coving- 
etc.  Co.,  L.  E.  8  Q  B.  88,  362;  Power  ton  v.  Roberts,  2  B.  &  P.  N.  E.  378; 
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ficed  contribute  equally  with  such  as  are  saved ;  for  if  this  were 
not  required  the  loser  would  be  in  a  better  condition  than  the 
other  contributors,  as  he  would  have  the  entire  value  returned 
to  him,  while  his  co-sufferers  would  lose  a  proportion."  l^or 
does  anything  contribute  which  has  not  been  exposed  to  risk; 
for  instance,  where  part  of  a  cargo  has  been  landed  or  sold  for 
the  ship's  necessities.*'  Generally  it  is  said  that  the  ship  and 
freight  always  contribute,  and  all  goods  carried  for  traffic  wheth- 
er they  pay  freight  or  not,  and  whether  they  belong  to  mer- 
chants, passengers,  owners  or  masters ;  and  they  pay  according 
to  their  value.*®  Bullion  and  jewels  contribute  unless  worn  on 
the  person.  Baggage  and  wearing  apparel  of  passengers  are 
exempt.  Deck  goods  contribute  °'' — though  generally,  as  we 
have  seen,  they  could  not  demand  contribution  if  lost;  and 
where  a  ship  is  ransomed  from  pirates  the  seamen  contribute  out 
of  their  wages ;  and  where  freight  is  due  at  the  time  it  is  subject 
to  the  contribution.  If  the  freight  has  been  paid  in  advance  it  is 
exempt.^^  Neither  are  provisions  for  the  ship,  nor  anything 
that  belongs  to  the  "wear  and  tear"  liable  to  be  brought  in.^* 

§  819.  Same  subject.  The  contribution  is  dependent  on  two 
things  which  are  parts  of  one  design :  1st,  the  method  of  ascer- 
taining the  loss;  and  2d,  the  method  of  ascertaining  the  value 
of  the  property  saved.  Both  depend  upon  where  the  adjust- 
ment is  effected.  If  it  is  done  at  the  port  whence  the  ship 
sailed  the  loss  will  be  the  invoice  price  and  charges  added,  un- 
less the  goods  can  be  replaced,  in  which  case  the  loss  will  be 
that  price  and  shipping  charges,  but  no  insurance.*'    Prepaid 

Power  V.  Whltmore,  4  M.  &  S.  141;  clear  in  order  that  the  underwriter 

Providence  W.   Ins.   Co.  v.  Bradley  shall  be  obliged  to  contribute.  Wood 

P.  Co.,  33  Fed.  685.  v.  Phcenix  Ina.  Co.,  1  Fed.  235.     If 

47Arnould  on  Ina.  918;  Abbott  on  jt  is  sufficiently  proven  the  liability 

Ship.    505,   552    (11th   ed.) ;    Coast  exists.     S.  c,  8  id.  27;  Hazelton  v. 

W.  Co.  V.  Phosnix  Ins.  Co.,  7  Fed.  Manhattan  F.  Ins.  Co.,  11  Biss.  210, 

236,  13  id.  127,  20  Blatch.  557.  ^^  ^^^    ^^g 

48  Arnould    on   Ins.    918 ;    Abbott 
o;i  Ship.  505,  552. 

49  Brown   v.   Stapyleton,    4   Bing. 
j-jg  ,  62  Wightman  v.  Macadam,  2  Brev. 

50  The    evidence    of   a   cu'itom    to      230. 

carry    goods    above    deck    must    be  53  Tudor  v.  Macomber,  14  Pick.  34. 


51  Frayes  v.  Worms,  19  C.  B.  (N. 

S.)   159. 
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freight  must  also  be  added  if  the  goods  would  have  been  car- 
ried on.^*  The  value  of  the  property  saved  is  determined  by  the 
same  rule.  When  the  adjustment  takes  place  at  an  interme- 
diate port  or  at  the  port  of  destination  the  property  is  esti- 
mated at  the  value  it  would  sell  for,  deducting  freight,  duty, 
and  landiag  expenses.  And  where  the  property  saved  has  been 
damaged  by  the  same  accident  that  caused  the  loss  or  by  a  sub- 
sequent disaster,  its  value  is  estimated  as  if  all  the  lost  and 
saved  had  arrived  at  port  in  the  same  condition.  If  the  goods 
sacrificed  are  recovered  before  the  adjustment  the  loss  is  esti- 
mated by  adding  to  the  damages  sustained  by  them  the  ex- 
penses attending  their  recovery.  The  principle  running  all 
through  these  various  rules  is  that  equality  is  equity,  and  the 
intention  is  to  do  simply  what  is  just.  Rules  are  adopted  with 
modifications  and  exceptions  to  effectuate  this  design,  and  are 
not  allowed  to  override  their  real  purpose  of  accomplishing 
what  is  just.^*    When  damages  occurring  to  the  ship  are  of  such 


B4  Frayes  v.  Worms,  19  C.  B.  (N. 
S.)  159. 

68  On  the  subject  of  the  manner  of 
making  adjustments  the  following 
cases  may  be  consulted:  Miller  v. 
Letherington,  6  H.  &  N.  278,  7  id. 
954;  Gould  v.  Oliver,  4  Bing.  N.  0. 
134;  Milward  v.  Hibbert,  3  Q.  B. 
120;  Crane  v.  Aiken,  13  Me.  229,  29 
Am.  Dec.  503;  Lenox  y.  United  Ins. 
Co.,  3  Johns.  Cas.  224;  Smith  v. 
Wright,  1  Caines  43,  2  Am.  Dec. 
162;  Dodge  v.  Barton,  5  Me.  286, 
17  Am.  Dec.  233;  Barker  v.  Balti- 
more, etc.  R.  Co.,  22  Ohio  St.  43; 
Barnard  v.  Adams,  10  How.  307, 
13  L.  ed.  432;  The  Star  of  Hope, 
9  Wall.  236,  19  L.  ed.  647;  Dyer  v. 
Piscataqua,  etc.  Ins.  Co.,  53  Me. 
118;  Doane  v.  Keating,  12  Leigh 
391,  37  Am.  Dec.  671;  Barelli  v. 
Hagan,  13  La.  580;  Reynolds  v. 
Ocean  Ins.  Co.,  22  Pick.  191,  33  Am, 
Dec.  727;  Ball  v.  Same,  21  Pick. 
472;  Case  v.  Rully,  3  Wash.  C.  C. 
298;   The  William  Gillam,  2   Low. 


154;  Bppes  t.  Tucker,  4  Call  346; 
Bell  v.  Smith,  2  Johns.  97;  Dabney 
V.  New  England  Mut.  M.  Ins.  Co., 
14  Allen  300;  Nelson  v.  Belmont, 
21  N.  y.  36;  Emery  v.  Huntington, 
109  Mass.  431,  12  Am.  Rep.  725; 
McAndrews  v.  Thatcher,  3  Wall. 
347,  18  L.  ed.  155;  Harris  t.  Moody, 
30  N.  Y.  266,  86  Am.  Dec.  375;  Lee 
V.  Grinnell,  5  Duer  400 ;  Rossiter  t. 
Chester,  1  Doug.  (Mich.)  159;  Gil- 
lett  V.  Ellis,  11  111.  579;' Marshall 
V.  Garver,  6  Barb.  394;  Hobson  v. 
Lord,  92  U.  S.  397;  23  L.  ed.  613; 
Greely  r.  Tremont  Ins.  Co.,  9  Cush. 
415;  Scudder  v.  Bradford,  14  Pick. 
•13,  25  Am.  Deo,  355;  Tudor  v.  Ma,- 
comber,  14  Pick.  34;  Wightman  v. 
Macadam,  2  Brev.  230;  Slater  v. 
Hayward  R.  Co.,  26  Conn.  128; 
Gray  v.  Wain,  2  S.  &  R.  229,  7  Am. 
Dee.  642;  Carter  v.  Phoenix  Ins.  Co., 
2  Wash.  C.  C.  51;  Walker  v.  United 
States  Ins.  Co.,  11  S.  &  R.  61;  Co- 
lumbian Ins.  Co.  V.  Ashby,  13  Pet. 
331,  10  L.  ed.  186;  Lyon  v.  Alvord, 
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a  character  as  to  amount  to  a  partial  loss  the  manner  of  com- 
puting the  general  average  is  to  ascertain  the  cost  of  repairs, 
deducting  the  one-third  new  from  old.^^  Where  there  is  a 
total  loss  of  the  ship  the  measiire  of  damages,  or  rather  the 
amount  of  the  loss,  is  held  to  be  the  value  she  would  have  been 
to  the  owner  if  he  could  have  had  her  in  security  at  the  time 
of  the  loss,  with  the  gross  freight  she  would  have  earned  by 
the  voyage. °''  This  is  not  the  accepted  law  in  England  or  in 
continental  coimtries,  according  to  Benecke,  but  it  may  be  re- 
garded as  the  law  of  this  country,  notwithstanding  the  opinion 
of  Chancellor  Kent  in  Bradhurst  v.  Columbian  Ins.  Oo.^'  The 
rule  laid  down  by  the  supreme  court  of  the  United  States  is 
supported  by  very  strong  American  authority,  which  is  cited, 
and  has  never  been  modified  by  that  court.  When  the  ship 
has  been  sold  the  price  realized  fixes  her  value  in  making  the 
adjustment.^®  If  she  has  not  been  sold  or  has  been  totally  lost 
the  value  is  fixed  by  ascertaining  it  when  the  voyage  com- 
menced ;  from  this  is  subtracted  the  provisions  and  stores  us,ed 
up  to  the  time  of  the  loss,  and  any  partial  loss  she  may  have 
sustained  anterior  to  the  final  loss;  and  it  is  said  that  to  this 
should  be  added  any  amount  paid  the  ship  as  contribution  on 
account  of  general  average  loss  to  herself.™  The  balance  will 
be  the  basis  of  a  contribution.  Where  there  was  insurance  on 
ship,  cargo  and  freight,  the  ship  being  insured  for  the  sum  at 
which  she  was  valued  in  the  policy,  and  a  general  average  loss 
occurred  and  the  sum  awarded  in  a  salvage  action  had  to  be 
paid,  in  which  action  the  value  of  the  ship  was  shown  to  be 
in  excess  of  the  sum  stated  in  the  policy,  the  liability  of  the 
insurer  was  only  for  that  proportion  of  the  salvage  and  gen- 
eral average  losses  which  the  sum^  insured  bore  to  the  proved 

18    Conn.    66;    Bentaloe    v.    Pratt,  Benecke  on  this  branch  of  the  sub- 
Wall.  C.  C.  60 ;  Nimiok  v.  Holmes,  ject  of  insurance.     See  vol.  3  Berry- 
25  Pa.  366,  64  Am.  Dec.  710;  Dike  man's  Ins.  Digest,  pp.  78  et  seq. 
V.  Propeller  St.  Joseph,  6  McLean,  B6  Abbott  on  Ship.  (11th  ed.)  551. 
573 ;   Eight  Hundred  Bales  of  Cot-  B7  Columbian   Ins.    Co.   v.   Ashby, 
ton,    8    Blatch.    221;    Thornton    v.  13  Pet.  331,  10  L.  ed.  186. 
United  States  Ins.  Co.,  12  Me.  150 ;  B8  9  Johns.  13. 
Goodwillie  v.  McCarthy,  45  111.  186;^  B9  Bell  v.  Smith,  2  Johns.  98. 
also  the  treatises   of   Arnould  and  SO Arnould  on  Ins.  986   (4th  ed.). 


3038  SUTHERLAND  ON  DAMAGES.  [§  819 

value. *^  Under  the  'Rew  York  rule  the  amount  recoverable 
from  the  insurer  of  the  ship  is  not  to  be  reduced  in  the  propor- 
tion of  the  imdervaluation  thereof  in  the  policy.®^  The  rule  in 
Massachusetts  is  in  harmony  v^ith  that  which  prevails  in  Eng- 
land.^ The  adjustment  is  to  be  made  on  the  basis  recognized 
in  the  port  of  discharge.** 

The  cases  involving  the  method  of  the  adjustment  are  almost 
without  number;  and  the  professional  reader  will  find  it  to  his 
advantage  in  complicated  cases  to  consult  a  standard  work  like 
Amould  or  Phillips,  where  the  rules  and  exceptions  are  dis- 
cussed in  detail. 

Section  2. 

pire  insurance. 

§  820.  Nature  of  contract;  how  made.  Thus  far  the  subject 
of  damages  recoverable  in  marine  insurance  has  been  observed 
upon,  and  while  the  general  remarks  as  to  the  character  and 
quality  of  the  contract  are  equally  applicable  to  fire  insurance, 
and  many  of  the  cases  are  cited  from  either  class  with  propriety, 
there  are  some  differences  that  demand  notice.  All  that  has 
been  said  as  to  the  contract  being  one  for  the  indemnity  of  the 
insured  for  marine  losses  is  equally  applicable  to  insurance 
against  fire.*^  If  the  owner  of  property  had  an  insurable  inter- 
est to  the  extent  of  its  value  when  the  insurance  was  effected 
the  fact  that  the  property  may  have  cost  him  nothing  or  that  if 
it  be  burned  he  may  compel  another  person  to  replace  it  at  his 
cost,  or  that  he  may  recoup  his  loss  by  resort  to  a  contract  lia- 

61  steamship  Balmoral  Co.  v.  Mar-  e*  International  N.  Co.  v.  Atlan- 
ten,  [1902]  App.  Cas.  511,  affirming      tic  Mut.  Ins.  So.,  supra. 

ri90n  2KB   896  **  Stenzel  v.  Pennsylvania  F.  Ins. 

62  International  N.  Co.  v.  Atlan-       Co.,  110  La.  1019,  98  Am.  St.  481; 


tic  Mut.  Ins.  Co.,  100  Fed.  304,  af- 


Bennett  v.  Featherstone,  110  Tenn. 

.J   r>o»  27;   Washington  Mills  Emery  Mfg. 

firmed  without  opinion,  108  id.  987;  ^^   ^_  Weymouth  &  B.  Ins.  Co.,  135 

Providence  &  S.  S.  S.  Co.  v.  Phoenix  ^^^^  503.  minois  Ins.  Co.  v.  Andes, 

Ins.  Co.,  89  N.  Y.  559.  67  m.  302,  16  Am.  Eep.  620;  Foley 

63  Clark  V.  United  F.  &  M.  Ins.  v.  Manufacturers'  &  B.'s   Ins.   Co., 

Co.,  2  Mass.  365.  152  N.  Y.  131,  43  L.E.A.  664. 
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bility  of  a  third  person,  in  no  way  affects  tlie  insurer's  liability 
in  the  absence  of  a  stipulation  to  that  effect.®^ 

Whenever  it  is  established  that  the  parties  have  concluded 
a  contract  by  which  the  risk  insured  against,  the  amount 
of  the  indemnity,  the  duration  of  the  obligation,  the  amount  of 
the  premium  and  manner  of  its  payment  are  definitely  fijced 
there  is  an  agTcement  which  is  as  sacred  in  the  eye  of  the  law 
as  any  that  can  be  made.^''  And  this  contract,  which  must  be 
such  as  to  bind  both  parties  to  it,^'  is  to  be  interpreted  and  con- 
strued, except  when  controlled  or  limited  by  statute,  by  the 
same  rules  and  principles  which  govern  other  contracts.^*  Con- 
tracts for  insurance  may  be  not  only  made  by  parol,  but  it  has 
been  held  that  they  may  be  so  made  though  the  charter  of  the 
insurer  requires  all  contracts  of  insurance  to  be  in  writing ;  ^ 
and  if  the  risk  has  been  accepted  and  notice  of  the  fact  for- 
warded to  the  insured,  though  it  may  not  have  reached  him 
until  after  the  destruction,  the  insurer's  obligation  is  complete.'^ 
So  if  fire  insurance  companies  are  authorized  by  their  charters 
to  insure  property  to  only  three-fourths  of  its  value,  yet  if  they 
deliberately  make  a  valuation  of  property  and  insure  three- 

66  Foley  V.  Ins.  Co.,  supra,  citing,  v.  Marseilles  Mfg.  Co.,  6  111.  236 ; 
besides  several  local  cases,  Interna-  Simon  v.  Queen  Ins.  Co.,  120  La. 
tional    T.    Co.    v.    Boardman,    149       477. 

Mass.    158.      See    Warner    v.    Nar-  70  King  v.  Phoenix  Ins.   Co.,   195 

ragansett  Mut.    Fire  Ins.   Co..   Ill  Mo.  290,  113  Am.   St.   678;   Carter 

Me.  590,  where  it  was  held  that  the  v.  Bankers'  L.  Ins.  Co.,  83  Neb.  810; 

fact  that  suit  was  pending  against  Security  Ins.  Co.  v.  Kentucky  Ins. 

a  railroad  for  the  same  loss  was  no  Co.,   7   Bush   81,   3   Am.   Rep.   301; 

defense  to  an  action  on  a  fire  policy.  Relief  F.  Ins.  Co.  v.  Shaw,  94  U.  S. 

67  First  Baptist  Church  v.  Brook-  575,  24  L.  ed.  291;  Stoehlke  v.  Hahn, 
lyn  Ins.  Co.,  28  N.  Y.  153;  Strohn  153  m.  79,  55  m.  App.  496;  Phoenix 
V.  Hartford  Ins.  Co.,  37  Wis.  625,  19  j^^  ^o.  v.  Spiers,  87  Ky.  285;  Same 
Am.  Rep.  777.  See  Ela  v.  French,  ^  ^^^^^^^  gg  ^^_  437.  g^.^^^  ^ 
11  N.  H.  356.     As  to  yeement  to  ^^^^^^.^  ^^^_  ^  ^^^           ^^^  ^^^^ 


565,   52  Am.   St.   534.     See  contra, 


insure,  Angell  v.   Hartford   F.  Ins. 

Co.,  59  N.y.  171,  17  Am.  Rep.  322;  t         ^        „ 

_    ,  .  ,j7    ,. (.„„   T^o    r^     A      Head    v.    Providence    Ins.     Co.,    2 

Perkins  v.  Washington  Ins.   Co.,  4  ' 

„  .     anK  Cranch  127. 

Cow.  695. 

68  Wood  V.  Poughkeepsie  Ins.  Co.,  ''^  Tayloe  v.  Merchants'  Ins.  Co.,  9 
32  N.  Y.  619.  How.  390,  13  L.  ed.  187;  Hallock  v. 

69  Portsmouth  Ins.  Co.  v.  Brinck-  Commercial  Ins.   Co.,   26  N.  J.  L. 
ly,  2  Ins.  L.  J.  842;  Illinois  Ins.  Co.  268. 
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fourths  of  the  amount  of  such  valuation  they  are  bound  thereby, 
in  the  absence  of  fraud,  collusion  or  misrepresentation,  and  can- 
not show  in  an  action  against  them  to  recover  a  loss  that  the 
property  was  insured  for  more  than  three-fourths  of  its  value.'* 
It  has  been  held  that  the  contract  is  complete  though  the  insurer, 
an  incorporated  company,  had  left  the  matter  in  the  hands  of  an 
agent  to  determine  if  he  had  agreed  to  it,  and  the  company  had 
not  received  any  notice  of  his  acceptance  of  it.™  And  the  con- 
tract is  complete  when  the  policy  has  been  forwarded  to  the 
agent  for  delivery  to  the  insured,  though  in  fact  it  has  not  been 
delivered.''*  An  agreement  between  a  property  owner  and  the 
agents  of  several  companies  to  take  insurance  to  a  gross  amount 
will  be  construed  to  contemplate  a  separate  policy  by  each  com- 
pany for  an  equal  proportion  of  such  sum.'* 

§  821.  General  rule  of  damages.  Assuming,  therefore,  the 
existence  of  a  contract  between  the  insurer  and  the  insured 
against  loss  of  or  injury  to  the  subject  by  fire  and  that  a  loss 
has  occurred,  the  first  question  is  as  to  the  amount  which  the 
insured  can  recover.  Remembering  the  rule  that  insurance  is  a 
contract  of  indemnity  and  that  the  insurer  agrees  for  the  im- 
mediate, not  the  remote,  consequences  of  the  loss,'^  he  is  bound 
to  pay  the  whole  loss  if  within  the  amount  of  the  policy  without 
regard  to  the  proportion  between  the  amount  insured  and  the 
value  of  the  property  at  risk,"  and  is  liable  for  the  damage  to 

'2  Fuller  V.  Boston  Mut.  F.  Ins.  Insurance  Co.  v.  Express  Co.,  95  U. ' 

Co.,  4  Mete.  (Mass.)  206.    See  Post  S.  227,  24  L.  ed.  428;  Case  v.  Hart- 

V.  Hampsliire  Mut.  F.  Ins.  Co.,  12  ford  Ins.  Co.,  13  111.  676;  White  v. 

id.  555,  46  Am.  Dec.  702.  Republic  F.  Ins.  Co.,  57  Me.  91,  2 

73  Ellis  V.   Albany   City  Ins.  Co.,  Am.  Rep.  22. 

50  N.  Y.  402,  10  Am.  Rep.  945.  rt  Citizens'    Mut.    F.   Ins.    Co.   v. 

MHallock  V.  Ins.  Co.,  26  N.  J.  L.  Conowingo   B.    Co.,    113    Md.   430; 

268.  Nicolet  v.  Insurance  Co.,  3  La.  366, 

M  Fitton  V.  Phoenix  Assur.  Co.,  25  23  Am.  Dec.  458. 

Fed.  880.  In  an  action  on  a  policy  in  which 

78  Palatine  Ins.  Co.  v.  O'Brien,  the  insurer  promises  to  pay  the  in- 
109  Md.  100;  Hustace  v.  Phoenix  sured  all  losses  or  damage  not  ex- 
Ins.  Co.,  175  N.  Y.  292,  62  L.R.A.  ceeding  $2,500  that  may  happen  by 
651 ;  Jones  v.  Metropolitan  Cas.  Ins.  fire  to  their  stock  of  goods ;  and  pro- 
Co.,  144  Wis.  66;  Insurance  Co.  v.  viding  also  that  the  losses  or  dam- 
Boon,  95  U.  S.  117,  24  L.ed.  395;  age  be  estimated  at  the  actual  cash 
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the  building  or  goods,  excluding  all  gains  or  profits  whicli  might 
have  come  to  the  insured  if  the  fire  had  not  occurred.™  The 
qualification  just  stated  does  not  extend  to  the  exclusion  of  evi- 
dence of  the  rental  of  buildings  insured,  where  their  value  is  in 
issue,  and  the  evidence  is  offered  to  prove  such  valueJ^  When 
an  insured  building  is  totally  destroyed,  in  fixing  the  amount  of 
the  loss  there  is  no  rule  based  on  the  estimated  cost  of  a  nevr 
building,  -with,  the  difference  between  the  new  and  the  old  struc- 
ture, as  in  adjusting  marine  losses  on  ships ;  *"  nor  does  the  cost 
of  rebuilding  furnish  the  rule  of  damages.  The  fair  value  of  the 
property  destroyed,  as  fixed  by  the  judgment  of  a  jury,  was  ac- 
cepted as  decisive  of  the  question.'^     Under  a  standard  fire 


value  of  the  property  at  the  time 
the  same  shall  happen  and  be  paid 
at  the  rate  of  two-thirds  its  cash 
value,  held,  that  the  losses  or  dam- 
ages being  found  to  be  to  the  amount 
of  $2,500,  and  that  such  loss  was 
less  than  two-thirds  of  the  value  of 
the  stock  of  goods,  the  insured  are 
entitled  to  recover  the  full  sum  of 
$2,500,  although  that  is  the  full 
amount  of  the  insurance.  Ashland 
Mut.  F.  Ins.  Co.  V.  Honsinger,  10 
Ohio  St.  10;  Thompson  v.  Montreal 
Ins.  Co.,  6- Up.  Can.  Q.  B.  319;  Un- 
derbill T.  Agawam  Mut.  Ins.  Co.,  6 
Cush.  440;  Mississippi  Mut.  Ins.  Co. 
V.  Ingram,  34  Miss.  215;  Citizens' 
Sav.  Bank  &  T.  Co.  v.  Fitchburg 
Mut.  F.  Ins.  Co.,  86  Vt.  267. 

78  Liscom  V.  Boston  Mut.  F.  Ins. 
Co.,  9  Mete.  (Mass.)  205;  Underbill 
V.  Agawam  Mut.  Ins.  Co.,  6  Cush. 
440;  Phoenix  Ins.  Co.  v.  Cochran,  51 
Pa.  143,  88  Am.  Dec.  569 ;  Welles  v. 
Boston  Ins.  Co.,  6  Pick.  182;  Wright 
and  Pole,  Matter  of,  1  A.  &  E.  621; 
Niblo  V.  North  Amer.  Ins.  Co.,  1 
Sandf.  551;  Farmers'  Mut.  Ins.  Co. 
V.  New  Holland  T.  Co.,  122  Pa.  37; 
Commonwealth  v.  Hide  &  L.  Ins. 
Co.,  112  Mass.  136,  17  Am.  Rep.  72. 

T9  Cumberland  Valley  Mut.  P.  Co. 


V.  Schell,  29  Pa.  31;  Citizens'  Sav. 
Bank  &  T.  Co.  v.  Fitchburg  Mut.  F. 
Ins.  Co.,  86  Vt.  267. 

80  Mississippi  Mut.  Ins.  Co.  v.  In- 
gram, 34  Miss.  215;  Brinley  v.  Na- 
tional Ins.  Co.,,  11  Mete.  (Mass.) 
195.  See  Parker  v.  Eagle  P.  Ins. 
Co.,  9  Gray  152. 

81  Fire  Ass'n  v.  Farmers'  6.  Co., 
39  Okla.  162  (not  the  market  value, 
nor  what  some  one  would  have  paid 
for  it,  but  the  actual  cash  value; 
and  so  of  machinery  in  a  building) ; 
Stenzel  v.  Pennsylvania  F.  Ins.  Co., 
110  La.  1019,  98  Am.  St.  481  (mar- 
ket value  not  conclusive)  ;  Brinley 
V.  National  Ins.  Co.,  11  Mete. 
(Mass.)  195;  Waynesboro  Mut.  F. 
Ins.  Co.  V.  Creaton,  98  Pa.  451; 
Farmers'  Mut.  Ins.  Co.  v.  New  Hol- 
land T.  Co.,  122  Pa.  37;  Hilton 
V.  Phoenix  Asaur.  Co.,  92  Me.  272; 
Guinn  v.  Phoenix  Ina.  Co.,  80 
Iowa  346;  State  Ins.  Co.  v.  Tay- 
lor, 14  Colo.  499,  20  Am.  St.  281; 
Thompson  v.  Liverpool  &  L.  & 
G.  Ins.  Co.,  2  Haskell  363  (the  lia- 
bility under  a  policy  which  restricts 
the  damages  to  the  cost  of  replacing 
the  property?  less  its  depreciation, 
etc.,  is  not  fairly  determined  by  tak- 
ing the  difference  between  the  value 
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policy  whicli  expresses  tliat  the  insurer's  liability  shall  in  no 
event  exceed  what  it  would  then  cost  the  insured  to  repair  or 
replace  the  same  with  material  of  like  kind  and  quality,  the 
insurer's  liability  is  fixed  on  that  basis  regardless  of  its  elec- 
tion to  rebuild.**  It  is  said  in  a  recent  Massachusetts  case  that 
ordinarily  in  determining  the  market  value  of  buildings  they 
are  valued  either  for  the  purpose  of  removal  or,  as  was  the 
case  here,  in  connection  with  the  land'  on  which  they  stand. 
The  first  manifestly  would  not  afford  just  compensation  in  the 
present  instance.  In  the  second  case,  the  value  depends  on 
the  location  and  other  considerations  entering  into  the  value 
of  the  land,  and  therefore  would  not  necessarily  constitute  a 
just  criterion  of  the  loss  actually  sustained  by  the  destruction 
of  the  buildings.  Buildings  adapted  to  the  land  on  which  they 
stand  are  not  bought  and  sold  in  the  market  separate  from  the 
land.  We  think  that  the  manner  in  which  the  auditor  arrived 
at  the  damages  approaches  more  nearly  the  correct  rule  in 
cases  like  the  present.  We  understand  him  to  have  assessed 
them  according  to  the  real  value  of  the  buildings  at  the  time  of 
the  fire,  and  to  have  ascertained  that  by  taking  into  account 
the  original  cost,  and  the  cost  of  replacing  them,  and  making* 
such  allowance  as  depreciation  from  use,  age,  and  other  like 
causes,  and  the  condition  in  which  they  were,  required.'* 

The  market  value  of  a  building  burned  is  not  always  a  fair 

of  the  building  and  the  land  prior  fecting    the    value    of    the    former, 

to   the    destruction    of    the    former  Citizens'    Sav.    Bank    &   T.    Co.   v. 

and   the   value   of   the   land   there-  Fitchburg  Mut.  F.  Ins.  Co.,  86  Vt. 

after)  ;   ^tna  Ins.  Co.  v.  Johnson,  267. 

11  Bush  587.    It  is  said  in  the  last  82  McCreedy  v.  Hartford  Ins.  Co., 

case:    It  seems  to  us  that  the  just  61  App.  Diy.  (N.  Y.)   583. 

mode  of  fixing  the  value,  although  83  Wall  v.  Piatt,   169  -Mass.  398, 

the  rule  may  not  be  of  universal  ap-  citing  this  section,  and,  besides  local 

plication,  would  be  the  value  of  the  cases,  iEtna  Ins.  Co.  v.  Johnson,  11 

building  as  it  stood  upon  the  ground  Bush  587;  State  Ins.  Co.  v.  Taylor, 

on  the  day  it  was  destroyed  as  com-  supra;  Jacksonville,  etc.  E.   Co.  v. 

pared  with  a  new  building  of  the  Peninsular  L.,  etc.   Co.,  27   Fla.  1, 

same  kind  and  dimensions.  136;   Laurent  v.  Chatham  Ins.  Co., 

This  rule  recognizes   the   connec-  1  Hall  401;  Washington  Mills  Em- 

tion  of  the  building  with  the  land  ery  Mfg.  Co.  v.  Commercial  Ins.  Co., 

on  which  it  stood  as  an  element  af-  13  Fed.  646,                -      - 
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rule  of  adjustment.  The  contract  of  the  insurer  is  not  that,  if 
the  property  is  burned,  he  will  pay  such  value,  but  that  he  will 
indemnify  the  insured.  Hence  it  is  no  defense  to  the  insurer 
that  the  payment  of  what  will  amount  to  an  indemnity  may, 
by  reason  of  the  insured's  collateral  and  independent  contracts, 
give  him  an  advantage.  Thus,  where  the  owner  of  an  insured 
building  sold  the  land  on  which  it  stood  reserving  title  to  the 
structure  upon  it,  with  the  right  to  remove  it  before  a  day 
named,  and  if  it  was  not  removed  it  was  to  become  the  prop- 
erty of  the  grantee,  it  was  ruled  that  the  measure  of  his  recov- 
ery against  the  insurer  was  not  affected  by  the  contingency 
that  the  building  was  to  be  removed.'*  This  is  in  accordance 
with  the  rule  as. stated  by  Chancellor  Kent,  that  "  if  a  tenant 
erects  a  building  on  a  lot  held  under  a  lease,  with  liberty  to 
renew  or  remove  the  building  at  the  end  of  the  lease,  and  the 
building  be  destroyed  by  fire  a  few  days  before  the  end  of  the 
lease,  though  the  building  as  it  stood  was  worth  more  than 
the  sum  insured,  and  if  removed  would  have  been  worth  much 
less,  yet  the  courts  look  only  to  the  actual  value  of  the  build- 
ing as  it  stood  when  lost,  and  they  do  not  enter  into  the  considera- 
tion of  these  incidental  and  collateral  circumstances  in  fixing 
the  true  standard  of  indemnity."  ^^  Where  the  loss  on  a  build- 
jng  is  but  partial  the  liability  of  the  insurer  is  for  the  difference 
between  its  value  whole  and  damaged  within  the  limits  of  the 
sum  insured.'^  The  amount  recoverable  under  a  valued  policy 
covering  a  building  in  course  of  erection  is  not  affected  because 
the  building  was  restored  by  the  contractor  unless  he  is  shown 
to  have  indemnified  the  owner,  nor  because  the  contractor  had 

84  Washington  Mills  Mfg.  Co.  v.  Fire  Ins.  Co.,  245  Pa.  80,  where  it 
Weymouth  &  B.  Mut.  F.  Ins.  Co.,  was  held  that  in  ease  of  partial  loss 
135  Mass.  503;  Same  v.  Commercial  of  a  building  by  Are,  the  measure 
F.  Ins.  Co.,  13  Fed.  640;  Collin-  of  damages  in  a  suit  on  the  policy 
ridge  v.  Royal  Exch.  Assur.  Corp.,  was  the  cost  of  repairing  the  build- 
3  Q.  B.  Div.  173.  ing  and  putting  it  in  the  same  con- 

85  3  Kent's  Com.  376 ;  Laurent  v.  dition  as  before  the  fire. 
Chatham  Ins.  Co.,  1  Hall  41.  One  who  undertakes  to  complete 

86  German  Ins.  Co.  v.  Everett,  18  a  building  partially  erected  may  re- 
Tex.  Civ.  App.  514.  See  Wanner  v.  cover  for  its  destruction  pending 
Manufacturers'   &   Merchants'   Mut.  completion   its  value  when  burned, 
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an  interest  in  the' property,  which  the  insured  rightfully  repre- 
sented.*'' Though  the  insured  previous  to  the  fire  had  made  a 
contract  to  sell  the  property  and  thereafter  sold  it  for  the  amount 
contracted  for,  he  is  entitled  to  recover  the  full  amount  of  the 
damage  done  the  property.'' 

The  market  value  of  personal  property  held  for  sale  is  to  be 
ascertained  by  its  worth  at  the  time  and  place  of  the  fire.'^  But 
if  it  is  provided  that  the  cost  value  of  the  property  shall  not 
exceed  what  ^it  would  cost  to  replace  it  the  liability  of  the  in- 
surer is  governed  by  its  market  price,  regardless  of  local  con- 
ditions.®"   As  respects  chattels  which  have  no  market  value  the 


less  its  value  when  he  began  work 
upon  it.  Sammons  v.  American 
Home  P.  Ins.  Co.,  94  S.  C.  366. 

87  St.  Clara  Female  Academy  v. 
Northwestern  Nat.  Ins.  Co.,  98  Wis. 
257,  67  Am.  St.  805. 

88Tiemann  v.  Citizens'  Ins.  Co., 
76  App.  Div.  (N.  Y.)  5. 

89  Lundvick  v.  Westchester  P.  Ins. 
Co.,  128  Iowa  376;  Hickerson  v. 
Insurance  Cos.,  96  Tenn.  193,  32 
L.E.A.  172;  Western  Assur.  Co.  v. 
Studebaker  Mfg.  Co.,  124  Ind.  176; 
Boyd  V.  Royal  Ins.  Co.,  Ill  N.  C. 
372 ;  Chapman  v.  Rockford  Ins.  Co., 
89  Wis.  572,  28  L.R.A.  405;  Fowler 
V.  Old  North  State  Ins.  Co.,  74  N. 
C.  89;  Grubba  v.  North  Carolina 
Home  Ins.  Co.,  108  id.  472. 

90  Frick  V.  United  Firemen's  Ins. 
Co.,  218  Pa.  409  (value  in  whole- 
sale market)  ;  Niagara  Fire  Ins.  Co. 
V.  Haflin,  22  Ky.  L.  Rep.  1212 
(profits  not  considered)  ;  Fisher  v. 
Crescent  Ins.  Co.,  33  Fed.  544.  See 
Mitchell  V.  St.  Paul  German  F.  Ins. 
Co.,  92  Mich.  594,  stated  in  §  827. 

Under  a  policy  limiting  liability 
to  the  actual  cash  value  of  the  prop- 
erty, not  to  exceed  what  it  would 
then  cost  the  insured  to  repair  or 
replace  the  same,  the  measure  of  re- 
covery is  not  what  the  cost  of  re- 
placing immediately  would  be,  but 


what  the  cost  of  replacing  would  be 
with  reference  to  other  markets  and 
within  a  reasonable  time,  in  the  in- 
stant case  within  thirty  days. 
Texas  Moline  Plow  Co.  v.  Niagara 
Fire  Ins.  Co.,  39  Tex.  Civ.  App.  ]68. 
In  some  cases  effect  has  been 
given  the  word  "then"  in  passing 
upon  such  conditions.  In  Mitchell 
V.  Ins.  Co.,  supra,  that  word  was 
regarded  as  significant.  In  Hart- 
ford P.  Ins.  Co.  V.  Cannon,  39  Tex. 
Civ.  App.  305,  the  view  of  the  case 
cited  is  favored.  In  the  latter  case 
the  policy  covered  goods  of  a  manu- 
facturer, and  the  recovery  was 
measured  by  their  market"  value 
when  and  where  the  loss  occurred, 
and  not  by  the  cost  of  manufactur- 
ing and  sending  them  to  such  place. 
On  the  other  hand,  the  Pennsylvania 
court  puts  the  emphasis  on  the 
words  "cost  insured  to  repair  or  re- 
place." It  was  said:  The  actual 
cash  value  of  the  property  was  the 
measure  of  damages,  but  it  could 
not  exceed  what  it  would  cost  the 
insured  to  replace  it.  This  would 
exclude  the  market  value  of  the 
property  as  a  measure  of  damages 
and  would  permit  the  plaintiff  to 
recover  only  what  it  would  coat  him, 
the  insured,  who  was  the  manufac- 
turer, to  replace   it.     Standard   S. 
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rule  may  be  otherwise.  In  a  Massachusetts  case  the  measure 
of  recovery  for  the  loss  of  furniture,  personal  effects  and  other 
like  property  was  considered.  Evidence  was  offered  showing 
that  such  articles  were  bought  and  sold  at  a  place  not  remote 
from  that  where  the  loss  occurred.  On  the  assumption  that 
such  place  was  the  nearest  place  at  which  they  were  bought 
and  sold  and  that  the  market  value  there  would  be  evidence 
of  that  value  at  the  place  of  loss,  the  court  was  of  opinion  that 
a  sum  equal  to  the  market  value  would  not  indemnify  the 
plaintiff.  "Such  a  value  would  depend  largely  on  considera- 
tions which  would  have  nothing  to  do  with  the  real  value  of 
the  articles  or  their  actual  worth  to  the  owner.  And  we  think 
that,  being  in  the  plaintiff's  possession  and  used  and  kept  for 
use  by  her  in  her  house  and  about  her  person,  without  any  in- 
tention or  expectation  on  her  part  of  selling  them,  they  should 
be  regarded  as  belonging  in  a  sense  to  the  person  of  the  owner, 
and  that  the  damages  should  be  assessed  according  to  the  actual 
worth  of  the  articles  to  her  for  use  in  the  condition  in  which 
they  were  at  the  time  of  the  fire,  excluding  any  fanciful  or  sen- 
timental considerations."  ®^ 

On  principles  which  are  elsewhere  stated  and  illustrated  ^^ 
the  only  damages  which  can  be  recovered  from  an  insurer  be- 

M.  Co.  V.  Eoyal  Ins.  Co.,  201  Pa.  590,   105   C.   C.  A.   128,   31   L.R.A. 

645.  (N.S.)   873. 

Under  a  policy  making  the  loss  Where  the  subject  of  the  insur- 

the  actual  cash  value  of  the  prop-  ance  was  a  cotton  press,  it  was  held 

erty  when  loss   or  damage   occurs,  that   the   trial    court   correctly   in- 

and  providing  that  it  shall  be  esti-  gtructed  the  jury  that  actual  cash 

mated  according  to  such  value,  but  ^^j^^^  ^j^j^j,  ^^^  ^^^^^^  j^  ^^^       , 

shall  not  exceed  what  it  would  then  .^^  ^^  ^^  ^j^^  ^^^^^^^  ^^  damages, 

cost  the  insured  to  repair  or  replace  ^^^^  ^^^  ^^j^^  ^^  ^^^             ^^  ^^^ 

+lm    cinma    *jn  +  h     TMa+oTial     r\f    1 1 1ra    InnH  " 


market,   or  what  it  would  cost  to 
produce  it  in  the  same  condition  as 


the  same  with  material  of  like  kind 
and  quality,  there  may  be  a  recov- 
ery of  what  it  would  cost  the  in- 

sured  to  replace  the  goods  with  like  ^"^"'^  ^^^  ^"^^^    ^^^  Compress  Co. 

kind  and  quality;   and,  if  the  loss  ^-   Insurance   Co.   of   Pennsylvania, 

was  total,  the  fair  market  value  of  ^^^  T''""-  5^^- 

the  goods,  which  is  their  cash  value.  "  Wall  v.  Piatt,   169  Mass.   398. 

Farmers'   M.   Co.   v.   Farmers'   Ins.  See    §    955,    and    Sun    F.    Office   v. 

Co.,    161    Iowa   5.      See   Mechanics'  Ayerst,  37  Neb.  184. 

Ins.  Co.  f.  Hoover  D.  Co.,  182  Fed.  98  Ch.  8. 
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cause  of  delay  in  making  payment  according  to  tlie  contract,  in 
the  absence  of  a  statute  imposing  liability  for  attorney's  fees  ^^ 
or  a  penalty  for  delay  in  making  payment/*  is  in  the  nature  of 
interest,^'  and  that  only  from  the  time  of  default.^®  The  court 
has  declined  to  permit  the  recovery  of  interest  on  the  amount 
of  an  award  where  it  was  not  claimed  in  the  trial  court  and 
no  proof  of  an  agreement  or  custom  in  respect  to  it  was  shown. ^^ 
If  the  insured  sues  to  set  aside  an  award  interest  should  not  be 
allowed  before  the  decree  is  entered;  until  then  the  damages 
were  unliquidated.^'  The  rate  of  interest  fixed  by  law  at  the 
place  where  the  policy  is  payable  governs.^® 


93  The  "bad  faith"  which  imposes 
liability  for  the  expense  of  litiga- 
tion must  have  existed  in  the  trans- 
action out  of  which  the  cause  of 
action  arose,  rather  than  in  the  mo- 
tive of  the  defense.  Traders'  Ins. 
Co.  V.  Mann,  118  Ga.  381. 

8*  Queen  of  Arkansas  Ins.  Co.  v. 
Taylor,  100  Ark.  9;  American  Ins. 
Co.  V.  Bailey,  6  Ga.  App.  424.  See 
3  Berryman's  Ins.  Digest,  p.  455; 
Fidelity  &  Casualty  Co.  v.  Meyer, 
106  Ark.  91,  44  L.E.A.(N.S.)   493. 

Where  a  statute  provided  a  pen- 
alty for  failure  in  had  faith  to  pay 
an  award  under  a  fire  policy  within 
60  days,  the  statute  requires  a 
demand  to  fix  the  liability  for  the 
penalty,  and  upon  demand,  the  in- 
surer has  the  burden  of  showing 
that  its  refusal  to  pay  was  in  good 
faith.  St.  Paul  Fire  4;  Marine  Ins. 
Co.  v.  Kirkpatrick,  129  Tenn.  55. 

Where  a  statute  empowered  court 
to  assess  a  penalty  for  failure  in 
bad  faith  to  pay  a  fire  insurance 
loss,  there  is  no  abuse  of  discretion 
in  refusing  to  assess  such  a  penalty 
where  there  was  evidence  that  gaso- 
line or  coal  oil  was  found  on  some 
of  the  insured  goods,  warranting  a 
suspicion  that  the  origin  of  the  fire 


was  dishonest.  Harowitz  v.  Con- 
cordia Fire  Ins.  Co.,  129  Tenn.  691. 

In  Lehmann  v.  Hartford  Fire  Ins. 
Co.,  183  Mo.  App.  696,  the  plaintiff, 
under  a  statute,  recovered  a  penalty 
for  vexatious  delay  where  the  de- 
fendant contested  the  case  on  a  nar- 
row technicality,  but  under  the 
same  statute  damages  were  denied 
for  a  vexatious  appeal. 

95  Insurance  Co.  v.  Piaggio,  16 
Wall.  378,  21  L.  ed.  358. 

98  Wensel  v.  Property  Mut.  Ins. 
Ass'n,  129  Iowa  295  (from  date  of 
proofs,  present  indemnity  being  pro- 
vided for  after  adjustment,  and 
proofs  being  required)  ;  Home  Ins. 
Co.  V.  Adler,  71  Ala.  516;  Hilton 
v.  Phcenix  Assur.  Co.,  92  Me.  272; 
Newman  v.  Covenant  Mut.  Ins.  Co., 
76  Iowa  56,  14  Am.  St.  196,  1  L.R.A. 
56;  Wood  v.  Cascade  F.  &  M.  Ins. 
Co.,  8  Wash.  427,  40  Am.  St.  917; 
Southern  Ins.  Co.  v.  White,  58  Ark. 
277;  Hanover  F.  Ins.  Co.  v.  Lewis, 
27  Fla.  209.  See  3  Berryman's  Ins. 
Digest,  p.  729. 

97  Hall  V.  Norwalk  F.  Ins.  Co.,  57 
Conn.  105,  118. 

98  Stemmer  v.  Scottish  Ins.  Co.,  33 
Ore.  65. 

99  Stepp  V.  National  L.  Ass'n,  37 
S.  C.  417. 
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ITo  more  than  the  amount  insured  can  be  recovered;  that  is 
the  utmost  limit  of  the  insurer's  liability.  If  a  partial  loss  has 
been  compensated  and  thereafter  a  total  loss  occurs,  only  the 
difference  between  the  sum  already  paid  and  the  whole  amount 
designated  in  the  policy  can  be  recovered.^  If  the  insured  has 
only  a  special  interest  in  the  property  covered  by  the  policy 
the  recovery  cannot  exceed  the'  value  of  his  interest,  though 
the  insurance  be  upon  the  whole  property.^  The  general  rule 
stated  does  not  prevent  the  insurer  from  being  liable  for  the 
full  sum  insured  where  it  issues  a  policy  covering  the  entire 
interest  in  the  property  with  knowledge  that  the  insured  owns 
a  partial  interest  only,  there  being  no  fraud  or  mistake.^  A 
life  tenant  who  obtains  a  policy  for  the  full  value  of  the  fee, 
intending  to  insure  the  property  for  himself  and  the  remainder- 
man, may  recover  the  whole  sum  insured  as  trustee  for  the 
latter.*  The  insurer  has  no  standing  which  entitles  it  to  allege 
that  a  conditional  sale  made  by  the  insured,  who  reserved 
title  to  the  property  until  the  consideration  was  fully  paid,  was 
fraudulent.  The  fact  that  more  than  half  the  purchase  price 
had  been  paid  was  immaterial  to  the  company  because  the 
vendor  was  bound  to  account  to  his  vendee  for  the  payments 
made.*  The  vendee  of  a  chattel,  the  title  to  which  depends  upon 
payment  of  the  purchase  price,  may  recover  the  full  amount  of 
his  liability  to  the  vendor  if  he  is  liable  for  the  loss  of  it.^ 

The  insurer  against  damages  by  fire  is  responsible  for  the  loss 

1  Lattomus  v.  Farmers'  Mitt.  F.  Sandf.  490 ;  Smith  v.  Columbia  Ins. 
Ins.  Co.,  3  Houst.  401;  Curry  v.  Co.,  17  Pa.  253,  55  Am.  Dec.  546; 
Commouwealtli  Ins.  Co.,  10  Picl^:.  Niblo  v.  North  American  F.  Ins.  Co., 
535,  20  Am.  Dec.  547;  Mechanics'  1  Sandf.  551.  See  Franklin  v.  Na- 
Ins.  Co.  V.  Hodge,  46  111.  App.  479.  tional  Ins.  Co.,  43  Mo.  491 ;  Borden 

There  can  be  a  recovery  of  only  v.    Hingham   Mut.    F.   Ins.    Co.,   18 

nominal  damages  where  one  loss  sue-  Pick.  423,  29  Am.  Dec.  614 ;   §  829. 

ceeds   another   unless   the   value   of  8  Home    Ins.    Co.    v.    Gibson,    72 

the  building  after  the  first  fire  is  Miss.  58. 

shown.      Kuffersmith    v.    Delaware  *  Welsh  v.  London  Assur.  Co.,  151 

Ins.  Co.,  84  N.  J.  L.  271,  45  L.R.A.  Pa.  607,  31  Am.  St.  786. 

(N.S.)   847.  SBurson  v.   Fire  Ass'n,   136   Pa. 

2  Glens  Falls  Ins.  Co.,  v.  Michael,  267,  20  Am.  St.  919. 

167  Ind.   659,  8  L.R.A. (N.S.)    708;  8 Ryan   v.   Agricultural  Ins.   Co., 

Van  Natta  v.  Mutual  S.  Ins.  Co.,  2      188  Mass.  11. 
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of  goods  stolen  during  the  fire/  and  also  for.  the  damage  and  ex- 
pense caused  and  incurred  by  removing,  with  a  reasonable 
degree  of  care  suited  to  the  occasion,  insured  goods  from  appar- 
ent immediate  destruction  by  fire,  although  the  building  in 
which  they  were  insured  and  from  which  they  were  removed 
was  not  in  fact  burned,*  and  for  damage  by  water  throvm  to 
extinguish  the  fire.®  If  a  partial  loss  occurs  upon  a  policy,  for 
a  sum  expressed  in  dollars,  made  here  upon  property  situated 
in  a  foreign  country,  the  rule  for  estimating  damages  is  to 
determine  the  loss  at  the  place  where  it  occurred  in  the  currency 
of  that  country  and  then  to  find  the  equivalent  in  the  country 
where  suit  is  brought  by  determining  the  actual  intrinsic  value 
of  the  currency  of  that  country  as  compared  with  the  currency 
of  the  other ;  and  it  is  immaterial,  in  reference  to  this,  that  the 
policy  contains  a  provision  that  in  case  of  loss  the  company 
shall  have  the  right  to  replace  the  articles  lost  or  damaged  with 
others  of  the  same  kind  and  of  equal  quality.^"  Where  there  is 
an  absolute  loss  of  any  article  distinctly  valued  in  the  policy  the 
loss  is  to  be  estimated  according  to  the  valuation,  it  being  in  the 
nature  of  liquidated  damages.^^  A  mortgagor  of  a  house  whose 
right  in  equity  to  redeem  has  been  seized  on  execution  has  an  in- 
surable interest  in  the  house,  and  it  continues  so  long  as  his 
right  to  redeem  such  equity  exists.    In  case  of  loss  such  assured 

'Tilton  V.  Hamilton  F.  Ins.  Co.,  8  White  v.   Republic   F.  Ins.  Co., 

14  How.  Pr.  363 ;  Independent  Mut.  57  Me.  91,  2  Am.  Rep.  22 ;  Insurance 

Ins.  Co.  V.  Agnew,  34  Pa.  96,  75  Am.  Co.  v.  Leader,  121  Ga.  260;  Talamon 

Dec.   638;    McPherson   v.   Guardian  ^^   jjome  &  Citizens'  Mut.  Ins.  Cos., 

Ins.  Co.,  Newf.  Rep.  (1884-96)  768;  jg  j^   Ann.  426. 

Case  T.  Hartford  F.  Ins.  Co.,  63  111.  9  jjjuj^j.  ^  ^u^gj,        County  Mut. 

676     But  compare  Slack  v.  Milwau-  j,_  ^^^           3  ^^            ^^  ^^  ^^^ 

kee-Mechamcs' Ins.  Co.,  186  111.  App.       „_„    „, ■.,  .      ^       „ 

^„^      -,         .^           ,    ,;,,,,,      .  656 ;  Witherell  V.  Maine  Ins.  Co.,  49 

565,  where  it  was  held  that  the  in- 

surer  was  not  liable  for  loss  caused  ^«-  ^O";  Lewis  y.  Springfield  F.  & 

by  the  refusal  of  the  police  to  allow  M.  Ins.  Co.,  10  Gray  159;   Davis  & 

plaintiff  to  take   possession   of  the  Co.  v.  Insurance  Co.,  115  Mich.  382; 

goods    after    the    fire,    the    reason  Cohn  v.  National  Ins.   Co.,  96  Mo. 

given    being    that    the    policy    pro-  -^PP-  ^15. 

vided  that  the  insurer  should  not  be  1'  Burgess  v.  Alliance  Ins.  Co.,  10 

liable  for   any  loss  caused  directly  Allen  221. 

or  indirectly  by  action  of  any  civil  "  Harris  v.  Eagle  F.  Co.,  5  Johns. 

authorities,  368. 
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is  entitled  to  recover  the  whole  sum  insured  if  the  value  of  the 
property  destroyed  amounts  to  that  sum.^^  A  sale  on  execution 
will  not  cause  a  forfeiture  of  a  policy  by  force  of  a  provision 
that  if  the  property  should  be  sold  or  conveyed  in  whole  or  in 
part  the  policy  should  become  void.''  The  insurable  interest  of 
a  mortgagee  in  the  property  mortgaged  corresponds  in  its 
amount  to  that  of  the  debt.'* 

§  822.  Contribution  if  there  is  more  than  one  policy.  When 
property  covered  by  several  policies  is  destroyed  the  propor- 
tion of  its  value  to  be  paid  by  each  insurer  is  that  which  the 
amount  of  his  policy  bears  to  the  aggregate  insurance  thereon, 
although  some  of  the  policies  cover  other  property  than  is  in- 
sured by  all  the  underwriters.''  But  a  clause  to  that  ejffect  is 
operative  only  where  th^  insurance  covers  the  same  interest, 
and  not  where  the  second  policy  is  upon  a  different  interest 
claimed  in  the  property.'*  If  the  plaintiff  puts  his  proofs  of  loss 
in  evidence  and  they  show  that  there  was  other  insurance  and 
the  amount  thereof  a  clause  in  the  policy  sued  upon  for  pro- 
rating the  loss  will  be  given  effect  although  the  defendant 


12  Strong  T.  Manufacturers'  Ins. 
Co.,  10  Pick.  40,  20  Am.  Dec.  507. 

18  Id. 

1*  Kernochan  v.  New  York,  B.  F. 
Ins.  Co.,  5  Duer  1 ;  Boynton  v.  Clin- 
ton, etc.  Ins.  Co.,  16  Barb.  254.  See 
§  829. 

IS  Blake  v.  Exchange  Mut.  Ins. 
Co.,  12  Gray  265;  Staat  v.  Royal 
Ins.  Co.,  49  Pa.  14;  Lycoming  Ins. 
Co.  V.  Mitchell,  48  id.  367;  Home 
Ins.  Co.  V.  Baltimore  W.  Co.,  93  U. 
S.  527;  23  L.  ed.  868;  Richmond- 
villa  Union  Seminary  v.  Hamilton 
Mut.  Ins.  Co.,  14  Gray  459;  Liver- 
pool, etc.  Ins.  Co.  v.  Verdier,  33 
Mich.  138;  Westchester  F.  Ins.  Co. 
V.  Earle,  id.  143;  Ogden  v.  East 
River  Ins.  Co.,  50  N.  Y.  388,  10  Am'. 
Rep.  492;  Baltimore  F.  Ins.  Co.  v. 
Loney,  20  Md.  20 ;  Page  v.  Sun  Ins. 
Office,  74  Fed.  203,  20  C.  C.  A.  397, 
Suth.  Dam.  Vol.  III.— 38. 


33  L.R.A.  249;  HoflFman  v.  Insur- 
ance Cos.,  88  Tenn.  735;  Tuck  v. 
Ins.  Co.,  infra. 

In  Wensel  v.  Property  Mut.  Ins. 
Ass'n,  129  Iowa  295,  the  defendant 
issued  a  policy  for  $4,000  with 
knowledge  that  there  was  to  be 
$3,000  additional  insurance.  The 
statute  made  the  sum  insured  prima 
facie  evidence  of  the  value  of  the 
building.  That  value  did  not  other- 
wise appear.  The  defendant's  liabil- 
ity was  for  the  amount  of  its  policy, 
notwithstanding  payment  of  the  ad- 
ditional insurance. 

16  Traders'  Ins.  Co.  v.  Pacaud, 
150  111.  245,  41  Am.  St.  355;  Home 
Ins  Co.  V.  Koob,  113  Ky.  360,  101 
Am.  St.  354,  58  L.R.A.  58;  Tuck  v. 
Hartford  F.  Ins.  Co.,  56  N.  H.  326 ; 
Niagara  F.  Ins.  Oo.  v.  Scammon,  144 
III.  490,  19  L.R.A.  114. 
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did  not  plead  it."  Under  other  circumstances  the  insurer  can- 
not take  advantage  of  the  existence  of  additional  insurance 
unless  it  pleads  it.^*  The  general  rule  stated  applies  where  sub- 
sequent insurance  is  void  because  the  first  insurer  was  not 
notified  thereof,  its  policy  providing  for  prorating  the  loss 
whether  other  insurers  were  solvent,  or  liable  or  not.^^  But  pol- 
icies which  were  not  obtained  by  the  insured  or  by  his  author- 
ity and  consent  are  not  to  be  regarded  as  either  "valid  or 
invalid."  *"  After  insurers  have  exercised  their  option  to  repair 
damaged  property  the  right  to  claim  an  apportionment  of  the 
loss  cannot  be  asserted.*^  The  uncertainty  as  to  the  extent  of 
the  interest  of  a  tenant  during  the  life  of  the  reversioner  is 
not  cause  for  denying  a  recovery,  which  may  be  based  on  the  dif- 
ference between  the  reasonable  rental  value  of  the  premises 
and  the  rental  cost  to  him  for  the  remainder  of  the  term,  the 
duration  of  which  may  be  ascertained  from  life  tables  and  proof 
of  the  age  of  the  reversioner  and  her  ancestors.** 

§  823.  Mitigation  of  liability.  If  a  premium  due  on  the  pol- 
icy remains  unpaid  the  amount  should  be  deducted  from 
the  sum  for  which  the  insurer  is  liable.*'  And  if  the  policy 
provides  for  the  deduction  of  the  amount  due  on  a  premium 
note  or  any  instalment  of  it,  such  deduction  may  be  made  though 
the  action  to  recover  for  a  loss  is  not  brought  until  the  statute 

W  McFetridge  v.  American  F.  Ins.  Gandy  v.  Orient  Ins.  Co.,  52  S.  C 

Co.,  90  Wis.  138.  224. 

Where  a  policy  contains  a  coin-  z"  London  &  L.  F.  Ins.  Co.  v.  Turn- 

surance  clause,  and  plaintiff  and  de-  bull,  86  Ky.  230. 

fendant's    adjuster    agree    on    the  2i  Hartford  F.  Ins.  Co.  v.  Peoples' 

amount  of  loss,  there  is  no  implied  H.  Co.,  82  Fed.  546. 

promise  to  pay  the  whole  loss,  but  22  Getchell   v.   Mercantile   &   M's. 

merely  a  promise  to  pay  the  sum  Mut.  F.  Ins.  Co.,   109  Me.  274,  42 

justly  apportionable  to  the  insurer,  L.R.A.  (N.S.)    135;   Schaefer  v.  An- 

regardless  of  the  misconception  of  chor  Mut.  F.  Ins.  Co.,  133  Iowa  205. 

plaintiff  and  the   adjuster.     Hayes  83  St.  Paul  F.  &  M.  Ins.   Co.  v. 

Pump  &  Planter   Co.  v.  Assurance  Stogner,  44  Tex.  Civ.  App.  60;  Home 

Co.  of  America,  182  111.  App.  380.  Ins.  Co.  v.  Adler,  71  Ala.  516,  529; 

18  Home  Ins.  Oo.  v.  Delta  Bank,  Baxter  v.  Brooklyn  L.  Ins.  Co.,  119 
71  Miss.  608.  -N.  Y.  450,  7  L.E.A.  293;  Albert  v. 

19  Oassity  v.  New  Orleans  Ins.  Mutual  L.  Ins.  Co.,  122  N.  0.  92,  65 
Ass'n,  65  Miss.  49;  Bateman  v.  Am.  St.  693;  McMahan  v.  Sewickly 
Lumbermen's  Ins.  Co.,  189  Pa.  465;  Mut.   F.   Ins.   Co.,  179  Pa.  52. 
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has  barred  a  suit  on  the  note.**  On  the  failure  of  the  insured  to 
protect  the  property  and  put  it  in  good  order  the  insurer  may 
deduct  the  expense  of  doing  so,  it  having  acted  at  the  request  of 
the  insured.*'  Liability  on  a  policy  covering  vrhisky  in  a 
bonded  warehouse  is  not  lessened  because  of  the  tax  due  thereon 
if  the  insured  is  liable  for  it.*®  An  insurer  of  a  tenant  against 
loss  from  the  payment  of  rent  is  not  affected  by  an  agreement  be- 
tween him  and  his  landlord,  made  after  the  loss  of  the  insured 
building,  giving  the  latter  the  right  to  enter  and  rebuild. 
Neither  it  the  tenant's  right  against  the  insurer  lessened  be- 
cause money  paid  by  it  to  the  landlord,  which  the  latter  had  re- 
ceived from  an  insurer  against  the  loss  of  rent,  was  applied  by 
him  in  relief  ©f  the  tenant.*'' 

§  824.  What  jury  may  consider.  It  has  been  said  when 
the  subject  of  the  insurance  has  not  a  "ready"  market  value  the 
jury  have  the  right  to  form  their  own  judgment  of  its  value, 
provided  it  be  not  unfair.*'  The  cost  of  replacing  the  thing,  de- 
terioration, its  worth  to  a  stranger,  are  elements  proper  to  be 
considered,  but  are  not  conclusive.*®  And  in  the  case  of  ar- 
ticles having  a  ready  sale,  the  market  value  at  the  time  and 
place  of  the  destruction  is  regarded  as  the  cash  value,  but  a  tem- 
porary rise  or  depression  of  that  value  should  not  be  allowed  to 
control.  Neither  cost,  profits  nor  unpaid  duties  are  necessary 
elements  unless  the  latter  reduce  the  insurable  interest ;  and  in 
the  case  of  damaged  goods  a  fair  sale  at  auction  with  the  knowl- 
edge of  the  insurer  furnishes  a  proper  basis  for  fixing  the  dam- 
ages.'"   In  the  absence  of  a  market  for  the  quantity  of  the  prop- 

24  Alexander   v.    Continental   Ins.  American   Ins.   Co.,   1   Sandf.   551; 

Co.,  67  Wis.  422.  Commonwealtli  Ins.  Co.  v.  Sennett, 

88  Hebner  v.  Palatine  Ins.  Co.,  157  37  Pa.  205,  77  Am.  Dec.  418 ;  State 

111.  144.  Ins.  Co.  V.  Taylor,  14  Colo.  499,  20 

86  Queen  Ins.  Co.  v.  McCoin,  105  Am.  St.  281. 

Ky.  806;  Hedger  v.  Union  Ins.  Co.,  So  the  amount  of  loss  stated  in 

17  Fed.  498.  plaintiff's  proof  of  claim  is  strong 

ST  Heller  v.  Royal  Ins.  Co.,  177  Pa.  evidence  that  his  damage  will  not 

262,  34  L.R.A.  600.  exceed  the  amount  named,  but  it  is 

88  Gere  v.  Council  Bluffs  Ins.  Co.,  not     conclusive    of    such     amount. 

67  Iowa  272.  Frees  v.  National  Ben  Franklin  Fire 

89Brinley  v.  National  Ins.  Co.,  11  Ins.  Co.,  163  App.  Div.   (N.  Y.)  57. 

Mete.   (Mass.)   195;  Niblo  v.  North  30  Wolfe   v.   Howard    Ins.   Co.,   1 
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erty  burned  at  the  place  where  it  was  destroyed  the  market  value 
of  similar  property  in  carload  lots  or  the  price  at  which  the  same 
is  sold  to  jobbers  in  larger  quantities  should  not  control  the 
recovery,  since  such  facts  are  not  of  a  conclusive  nature  and 
are  to  be  considered  in  connection  with  other  facts,  such  as  the 
market  value  of  the  property  in  quantities  in  which  it  might  be 
sold,  the  prices  obtaining  before  and  after  the  loss  in  the  local 
and  other  markets,  with  the  expense  of  transportation ;  the  cost  of 
replacing  the  property  and  other  circumstances  tending  to  show 
value.^^  In  cases  where  the  insurer  restricts  his  liability  by 
the  policy  to  two-thirds  or  other  proportion  of  the  actual  value 
of  the  building  and  goods  "at  the  time  of  loss,"  the  limit  applies 
equally  to  both  classes  of  property ;  and  when  the  policy  provides 
that  partial  losses  shall  be  paid  in  full,  not  exceeding  the  amount 
insured,  provided  the  insured  had  on  hand  the  lowest  amount 
stated  in  the  application,  as  if  the  insurance  is  on  merchandise 
to  the  amount  of  $3,000,  it  is  not  regarded  as  a  case  of  partial 
loss,  though  a  small  amount,  for  example,  $20  or  $30  worth, 
were  saved,  because  that  was  not  the  real  intention  of  the  par- 
ties.'^   There  is  no  right  of  abandonment  in  fire  as  in  marine 

Sandf.  124;   Hoffman  v.  ^tna  Ins.  Mechanics   Ins.    Co.,    186   111.   App. 

Co.,  1  Eobert  501;  Hoffman  v.  West-  565;  Security  Ins.  Co.  v.  Slack,  183 

em  Ins.  Co.,  1  La.  Ann.  216;  Wolfe  111.  App.  579. 

V.   Howard  Ins.   Co.,  7   N.  Y.   583;  si  Virginia   P.   &   M.    Ins.   Co.   v. 

Clement  v.  British  America  Assur.  Cannon,  18  Tex.  Civ.  App.  588. 

Co.,    141    Mass.    298     (the    cost   of  So  where  a  policy  insured  cotton, 

manufacturing     staple    goods     con-  and  the  fire  occurred  during  the  first 

stantly  sold  in  the  market  may  be  season  when  plaintiff  attempted  to 

proved,   not  as  a  test,  but  as   one  gin   boll  cotton   in  the   locality,   so 

of  the  elements  to  aid  the  jury  in  that  unginned  cotton  had  no  mar- 

fiuding  their  market  value).  ket  value  at  such  place,  it  was  held 

Evidence  of  the  cost  of  cotton  de-  not  error  to  allow  a  witness,  after 

stroyed   by   fire   is   incompetent   as  testifying  as  to  its  actual  cash  value 

tending  to  show  its  value  in  an  ac-  and    that    the    cotton    would    bring 

tion  on  the  policy.     Scottish  Union  such  amount  on  the  market,  to  state 

&  Nat.  Ins.  Co.  v.  Moore  Mill  &  Gin  also    his    opinion    that    the    cotton 

Co.,  43  Okla.  370.  would  net  that  amount  after  ginning 

The    cost   of   clothing   when   new  and  sale  on  market.    Scottish  Union 

cannot  be  recovered  where  there  is  &   Nat.   Ins.   Co.   v.   Moore  Mill   & 

evidence  that  at  the  time  of  the  fire  Gin  Co.,  43  Okla.  370. 

the  articles  had  been  in  use  for  one  32  Singleton  v.  Boone  County  Ins. 

or  more  years.    Slack  v.  Milwaukee-  Co.,  45  Mo.  250. 
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insurance,^'  and  goods  destroyed  are  to  be  paid  for  at  their 
value  at  the  time  of  loss ;  and  if  they  are  only  damaged,  the  dif- 
ference between  their  value  in  their  present  and  prior  condi- 
tion.'* When  they  are  so  injured  as  not  to  be  salable  in  the 
ordinary  way  the  insured  may,  on  notice  to  the  insurer  or  with 
his  knowledge,  make  a  fair  sale  at  auction  and,  crediting  him 
with  the  proceeds,  recover  the  balance.  If  the  sale  is  made  with- 
out such  notice  or  knowledge  the  insured  takes  upon  himself 
the  burden  of  proving  that  the  goods  brought  all  they  were  worth, 
the  returns  of  the  sale  of  themselves  being  insufficient  evidence 
of  their  value.^'  When  the  parties  have  agreed  in  the  policy  up- 
on the  manner  of  ascertaining  the  value  of  the  property  the  law 
will  sustain  the  agreement,  as  stated  in  the  opening  of  this 
chapter.'* 

§  825.  Proof  of  damages.  If  no  such  agreement  exists  then 
the  law  permits  the  insured  to  prove  by  any  legal  testi- 
mony what  the  value  actually  was,  so  as  to  fix  the  damages ; '' 
and  as  to  what  testimony  is  admissible  to  establish  the  ulti- 
mate point  in  the  inquiry  is  more  a  question  in  the  law  of 
evidence  than  in  that  of  insurance.     There  are  many  varying 

83  Henderson  v.  Western  M.  &  F.  circumstantial  evidence  of  damages, 

Ins.  Co.,  10  Rob.  164,  43  Am.  Dec.  as  its  cost  or  value  is  hardly  sus- 

176.  ceptible     of     exact     ascertainment. 

34  Ebei-hardt  v.  Federal  Ins.  Co.,  Hence    pieces    of    damaged    wood, 

14  Ga.  App.  340.  metal  and  glass,  accompanied  by  evi- 

36  Henderson  v.  Western  M.  &  F.  dence  as  to  the  part  of  the  burned 

Ins.  Co.,  supra.  building     from    which    they    were 

36  §  804.  taken,  were  held  relevant  and  com- 

37  Lycoming  F.  Ins.  Co.  v.  Jack-  pg^g^^  ^g  bearing  directly  on  the  ex- 
son,  83  111.  302,  25  Am.  Rep.  386;  ^^^^  ^^^  character  of  the  injury. 
Furlong  v.  North  British  &  M.  Ins.  ^^^  ^^^  ^^  ^  ^^.^^^^^  ^^^^^^^  ^ 

Co.,  136  Iowa  468.  .          .   , ,          ■          ■  -.^  -.            - 

'                .                     ,.                .  view   of   the   ruins   might  have   ai- 

In  an  action  on  a  policy  covering  ,,,.,,            .,               „,, 

,    .,    ,,        .  ,j    ^  forded    better    evidence.      Teter    v. 

loss  of   crops  by  hail  the  yield  of  „     ,  „    ™      r       r<           ■,a  -^    -.i- 

other   local    fields   of   similar   kind  ^'''^°^^  ^'«  I°«-  C°'P-  ^^  W.  Va. 

and  quality  may  be  shown  as  an  aid  " 

in   determining  the  plaintiff's  loss.  ^  return  for  taxes  is  not  admissi- 

Condon   v.   Des   Moines   Mut.   Hail  ^^^  as  evidence  of  value  of  property 

Ass'n,  120  Iowa  80.             '  destroyed  by  fire  unless  the  return 

In  fixing  the  value  of  a  building  is  made  by  the  owner  or  his  author- 
destroyed  by  fire  it  may  become  ized  agent.  Kelley  v.  People's  Na- 
necessary   to   resort  to  indirect  or  tional  Fire  Ins.  Co.,  262  111.  158. 
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and  inharmonious  decisions  on  what  is  proper  testimony,  but 
for  the  reason  assigned  they  will  not  be  further  referred  to. 

§  826.  General  average  in  fire  insurance.  While  it  is  said 
the  election  of  the  insured  to  abandon  the  property  does  not  exist 
in  fire  as  in  marine  insurance,  and  this  constitutes  one  of  the 
distinctions  between  them,  they  have  in  some  cases  a  feature  in 
common  which  we  would  least  expect  to  find,  viz. :  general  aver- 
age. During  the  progress  of  a  fire  the  insured,  with  the  approval 
of  the  insurer,  procured  and  hung  out  of  the  windows  of  the 
building  wet  blankets,  which  proved  to  be  of  essential  service  in 
stopping  the  progress  of  the  flames  and  in  preserving  the  godds 
in  the  building.  On  this  state  of  facts  it  was  held  **  that  the  in- 
surer and  the  insured  should  contribute  towards  the  loss  of  the 
blankets  so  used  in  proportion  to  the  amount  which  they  re- 
spectively had  at  risk  in  the  store  and  contents.  It  was  a 
practical  case  of  dry  land  jettison  and  general  average  contri- 
bution deduced  from  the  "laws  of  the  sea."  Common  sense  and 
common  justice  proved  superior  to  the  general  rule  that  in  a 
loss  under  a  policy  of  insurance  against  fire  the  amount  is  to  be 
paid  without  contribution,  and  shows  that  the  insurer  may  be- 
come liable  beyond  the  sum  named  in  the  policy. 

§  827.  Recoveries  in  special  cases.  If  the  contract  is  to  the 
effect  that  the  insurer  will  pay  all  losses  and  damages,  not  ex- 
ceeding a  specified  sum,  which  may  happen  to  the  insured 
property  during  the  term  of  the  insurance  and  that  the  loss 
and  damage  shall  be  estimated  according  to  the  true  and  act- 
ual value  of  the  property  at  the  time  the  fire  shall  occur,  be 
paid  at  the  rate  of  two-thirds  of  the  actual  loss,  the  insurer's 
liability  is  not  limited  to  two-thirds  of  such  loss.  The  liability 
under  such  a  contract  is  to  pay  all  losses  sustained  by  the  insured 
within  the  sum  named  in  the  policy,  and  not  exceeding  two- 
thirds  the  value  of  the  stock  insured.  If  the  goods  insured  were 
worth  only  the  amount  specified  in  the  policy  the  insurer  would 
only  be  liable  for  two-thirds  of  that  amount;  but  if  the  stock 
were  worth  twice  the  amount  stated  in  the  policy  it  would  be 

38  Welles  V.  Boston  Ins.  Co.,  6  Mut.  F.  Ins.  Co.,  9  Mete.  (Mass.) 
Pick.   182.     See  Liscom  v.   Boston      205. 
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Rable  for  the  whole  sum  stated  therein,  because  the  loss  ex- 
ceeded the  two-thirds  of  value  which  the  insurer  agreed  to  pay.'® 
And  whenever  the  contract  is  that  the  insurer  will  pay  the  value 
or  a  certain  proportion  of  the  value  of  the  property  at  the  time 
of  the  loss  that  value  is  determined  by  its  then  value  without 
reference  to  its  worth  at  the  time  of  the  inception  of  the  risk.*" 
In  cases  where  divers  lots  of  goods  in  different  places  or  build- 
ings, and  separately  valued,  are  insured  together  for  a  gross 
sum  named  in  the  policy,  though  only  on  a  proportion  of  the 
value,  and  a  loss  exceeding  the  proportion  happens  to  a  part  of 
the  lots  the  liability  of  the  insurer  is  not  confined  to  the  propor- 
tion of  the  value  of  the  lots  which  are  destroyed,  but  is  to  the 
extent  of  the  injury,  not  exceeding  the  amount  named.  In  a 
case  in  New  Hampshire  where  insurance  was  effected  for  a 
gross  sum  on  the  plaintiff's  house  and  sheds,  valued  at  $1,200, 
furniture  therein  $250,  barns  $250,  barn  and  shed  in  a  meadow 
$250,  hay  and  grain  therein  $400,  it  was  held  in  a  suit  involv- 
ing losses  to  the  amount  of  $900,  being  of  the  barn  and  sheds 
in  the  meadow  and  the  hay  and  grain  therein,  that  the  insurer 
was  liable  for  the  entire  loss  of  all  the  hay  in  both  barns,  and 
not  simply  a  proportion  of  each  parcel  or  lot  actually  de- 
stroyed.*^ On  the  same  doctrine  it  was  held  in  Louisiana  that 
where  insurance  was  taken  on  cotton  to  the  amount  of  $20,000, 
it  being  stored  in  seven  different  warehouses,  and  cotton  to  the 
value  of  $17,000  was  destroyed  in  one  of  them,  the  insured 
was  entitled  to  recover  .the  full  sum  lost,  and  was  not  limited  to 
a  proportion  to  be  ascertained  by  a  comparison  of  the  sum  in 
the  policy  to  the  value  of  the  whole  property  insured.  The  court 
construed  the  policy  to  mean  that  the  insurer  engaged  by  his 
contract  to  indemnify  the  insured  against  all  loss  or  damage  on 
all  and  every  part  and  parcel  of  the  cotton  insured  to  the  extent 

S9  Ashland  Mut.  Ins.  Co.  v.  Hou-  41  Rix  v.  Mutual  Ins.  Co.,  20  N.  H. 

singer,  10  Ohio  St.  10;  Huckins  v.  198. 

People's  Ins.  Co.,  31  N.  H.  238.  It  is  usual  for  the  policy  to  pro- 

40  Huckins    v.    People's    Ins.    Co.,  vide  that  liability  shall  be  distrib- 

swpra;  Post  v.  Hampshire  Mut.  F.  uted   pro   rata   among   the   various 

Ins.  Co.,  12  Mete.    (Mass.)   555,  46  classes  or  lots  of  property  insured. 

Am.    Dec.    702;    Atwood    v.    Union  in    which    case    each    is    considered 

Mut,  F,  Ing.  Co.,  28  N,  H.  234.  separately.    Insurance  Co.  v.  Ayera, 
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of  $20,000 ;  and  as  the  loss  was  within  that  sum,  although  six 
of  the  seven  lots  insured  were  uninjured,  the  insured  was  en- 
titled to  recover  for  the  entire  loss.*^  And  it  may  be  stated  as 
a  rule  that  where  the  amount  of  insurance  is  not  distinctly  ap- 
portioned between  the  subjects  of  it  by  the  policy  the  latter  to 
its  full  amount  will  bear  any  loss  that  happens  to  either.**  But 
if  the  policy  is  specifically  limited  to  certain  designated  subjects 
it  will  not  be  extended  beyond  those  specified.**  In  the  New 
Hampshire  case  just  cited  it  was  held  that  on  a  policy  for 
$1,500,  where  the  by-laws  of  the  insurer  provided  that  in  no  case 
should  it  become  bound  to  pay  more  than  two-thirds  of  the  actual 
value  of  the  property  insured  at  the  time  of  loss,  and  the  in- 
sured proved  that  he  had  on  hand  at  that  time  property  of  the 
value  of  $2,250,  that  he  might  recover  the  full  amount  of  $1,500, 
it  appearing  that  so  much  had  been  destroyed. 

Where  it  is  provided  that  the  cash  value  of  property  d&- 
stroyed  or  damaged  shall  in  no  case  exceed  what  would  be  the 
cost  to  the  assured  of  replacing  it,  the  expense  of  doing  that  is 
a  proper  method  of  fixing  the  damages.  Such  cost  includes  the 
expense  of  removing  machinery  from  the  building  in  order 
that  repairs  may  be  made  although  the  machinery  may  have 
been  owned  by  a  third  person,  who,  as  between  himself  and 
the  insured,  was  bound  to  remove  it.**  It  was  stipulated  in  the 
policy  that  the  measure  of  damages  in  case  of  the  loss  of  the 
lumber  insured  should  not  exceed  the  actual  cost  of  producing 

88  Tenn.  728 ;  Hoffman  v.  Insurance  of  the  amount  in  each  warehouse 

Co.,  88  Tenn.  735.  was   incompetent. 

42  Nicolet  V.  Insurance  Co.,  3  La.  «  Blake   v.    Exchange   Mut.    Ins. 

371,  23  Am.  Dec.  458.  Co.,   12  Gray  265,  and  cases  cited 

A  much  similar  case  is  Scottish  supra. 

Union  &  Nat.  Ins.  Co.  v.  Moore  Mill  44  Huckins    v.    People's    Ins.    Co., 

&   Gin  Co.,  43  Okla.   370,  where  a  3^  ^^    ^    ggg.   g^^^^^  ^    jjjy^t  j^^ 

blanket  policy  covered  cotton  stored  ^^^  ^g  ^^    ^^g.   ^^.^^j^  ^    ^^^^^^^ 

in  a  number  of  warehouses.    It  was  „    ^         _,       ,    „  1  »„     t, 

,   ,,  ,,    X  J.,      ,  ij       i.  r.  F.  Ins.  Co.,  4  Bosw.  179;   Burgess 

held  that  the  loss  could  not  be  ap-  '  -,„    .„       „„, 

,        J  . t,  i.  it,     ■  „„„  V.  Alliance  Ins.  Co.,  10  Allen  221; 

portioned,  and  that  the  insurer  was  ^  ^         ^  '     ,,        _,     ,, 

f.  ,,    J,    '  ,  J.    i  it,        1-  Home    Ins.    Co.   v.   Adler,    71   Ala. 

liable  for  the  amount  of  the  policy, 

if  the  amount  of  the  loss  in  one  or       °^°- 

more  of  the  warehouses  equaled  that  «  Clover   v.   Greenwich   Ins.   Co.; 

amount,  for  which  reason  evidence      101  N.  Y.  277, 
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it.  This  was  construed  to  mean  that  if  the  insured  bought  the 
logs  out  of  which  the  lumber  was  manufactured  the  damages 
would  be  the  price  paid  with  interest,  and  the  cost  of  manu- 
facturing and  storage;  if  he  purchased  the  stumpage  the  price 
paid,  with  interest  and  expenses  added;  if  he  owned  the  land 
from  which  the  logs  were  cut  the  fair  value  of  the  stumpage 
with  interest  and  expenses.**  Under  a  standard  policy  limiting 
the  liability  of  .the  insurer  in  case  of  total  loss  to  what  it  would 
cost  the  insured  "then"  (referring  to  the  time  of  the  fire)  to 
replace  the  insured  property,  the  word  "then"  must  be  given 
controlling  effect,  though  it  be  impossible  to  go  into  the  open 
market  in  the  vicinity  of  the  place  where  the  loss  occurred  and 
replace  the  property  burned  and  though  the  insured  owns  the 
timber  to  cut  logs  from  and  the  mill  to  saw  them  into  lumber.*' 
In  a  recent  New  York  case  the  insurance  was  upon  oil- 
reducing  works  for  the  protection  of  specified  royalties  payable 
by  the  owner  of  the  works  t6  patentees.  The  contract  between 
these  parties  stipulated  that  the  royalties  should  amount  to  $250 
per  month;  the  policy  was  to  the  effect  that  in  case  the  works 
were  damaged  so  as  to  cause  a  diminution  of  the  royalties  the 
insurer  would  make  good  to  the  insured  the  amount  of  such 
diminution  during  the  restoration  of  the  premises  to  their  pre- 
vious producing  capacity.  The  recovery  was  not  limited  to 
the  loss  of  royalties  on  the  oil  actually  burned,  as  the  principal 
damage  arose  from  the  enforced  idleness  of  the  works.  It  was 
competent,  on  the  question  of  damages,  to  prove  the  royalties 
paid  for  two  months  immediately  preceding  the  fire  and  those 
paid  during  the  time  the  works  were  being  restored  and  for 
some  months  thereafter.*' 

46  Chippewa  L.  Co.  v.  Phcenix  Ins.  Where   a  policy  inaared   against 

Co.,  80  Mich.  116.  loss  by  fire  making  a  hotel  untenant- 

4T  Mitchell  V.  St.  Paul  German  F.  able  so  as  to  prevent  its  owner  from 

Ins.  Co.,  92  Mich.  549,  approved  in  carrying  out  a  contract  to  entertain 

Hartford  F.  Ins.  Co.  v.  Cannon,  19  guests    during    a    political    conven- 

Tex.    Civ.   App.   305.     See  note   to  tion,  and  providing  that  in  case  of 

g  821.  loss  the  indemnity  should  be  at  the 

48  National  F.  0.  Co.  v.  Citizens'  rate  of  a  specified  part  of  $10,000 

Ins.  Co.,  106  N.  Y.  535,  60  Am.  Rep.  for  each  day  during  which  the  hotel 

473.  should  remain  untenantable,  it  was 
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§  828.  Insurance  on  commission  goods.  There  is  some  dit- 
ficulty  in  applying  the  measure  of  damages  where  the  policy 
is  taken  upon  goods  which  are  held  for  sale  on  commission.  It 
is  dear,  ijnless  it  specifies  that  the  goods  are  held  upon  com- 
mission and  are  insured  for  the  true  and  actual  or  some  named 
value,  and  insured  as  such,  the  loser  cannot  recover  beyond  the 
loss  of  his  commissions.  A  party  who  sells  goods  on  commis- 
sion has  such  an  interest  as  entitles  him  to  insure  them,  but  he 
must  not  insure  them  as  his  own ;  for  as  the  contract  is  one  of 
indemnity  and  his  interest  is  in  fact  limited  he  will  be  restricted 
to  his  actual  loss.  But  where  the  property  so  held  is  insured, 
as  well  the  interest  of  the  factor  as  of  the  consignor  whom  he 
represents  and  who  need  not  be  specified  or  named,  the  policy 
will  attach  upon  the  thing  as  in  other  cases.  And  where  it  em- 
braces "goods  as  well  the  property  of  the  assured  as  those  held 
by  him  on  commission,"  and  agrees  to  make  good  to  the  insured 
all  loss  and  damage,  to  be  estimated  according  to  their  true 
actual  value  at  the  time  the  loss  shall  happen,  the  insured  may 
recover  the  whole  value  of  such  property,  and  not  merely  the 

held  that  the  policy  was  valued  at  waukee  Mechanics'  Ins.  Co.,  91  Kan. 

so  much  a  day  and  that  it  was  there-  67. 

fore  immaterial  what  were  the  terms  Where  a  policy  insured  against 
of  the  contract  of  which  the  loss  of  rents  due  to  the  injury  or 
expected  profits  were  insured  by  the  destruction  of  a  building  by  fire, 
policy.  O'Brien  v.  North  River  Ins.  and  provided  that  such  policy 
Co.,  128  C.  C.  A.  618,  212  Fed.  102.  should  cover  "such  period  as  may 
Where  a,  policy  insured  against  be  necessary  to  restore  the  premises 
loss  of  rents  due  to  the  building  to  the  same  tenantable  condition 
becoming  untenantable  owing  to  as  before  the  fire,"  the  measure  of 
fire,  and  provided  that  if  after  a  damages  was  said  to  be  the  amount 
fire  plaintiff  should  decide  not  to  of  rent  which  would  have  been  re- 
rebuild  the  loss  should  be  deter-  ceived  during  a  period  sufficient  to 
mined  by  the  time  it  would  take  to  rebuild  the  structure,  including  such 
rebuild,  if  the  plaintiff  so  elects  reasonable  delays  in  the  work  as 
the  measure  of  damages  for  such  a  may  occur,  as  for  example  the  neces- 
loss  is  the  monthly  rent  multiplied  sity  of  procuring  a  particular  sort 
by  the  number  of  months  required  of  joists  which  investigation  showed 
to  rebuild,  without  reference  to  any  were  required,  and  which  could  not 
circumstance,  such  as  the  weather,  be  at  once  secured,  and  such  time 
season  of  the  year,  etc.,  which  might  as  was  required  for  ascertaining  the 
delay  rebuilding  if  attempted.  extent  of  the  fire  damage,  and  secur- 
Amusement   Syndicate    Co.    v.    Mil-  ing    bids    for    making   the    repairs. 
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amount  of  his  lien  or  commissions.*^  In  a  Massachusetts  case 
the  insured  were  commission  merchants,  and  took  out  a  policy 
for  $10,000  on  merchandise  in  their  store  and  by  them  held  in 
trust.  At  the  time  of  taking  the  policy  they  represented  to  the 
insurance  company  that  they  were  in  the  habit  of  receiving 
goods  for  sale ;  that  they  made  advances  on  some  of  them,  and 
on  some  they  made  none ;  that  the  goods  on  hand  were  constantly 
changing  by  sales  and  new  consignments ;  and  that  they  desired 
to  be  insured  on  such  goods  to  secure  themselves  against  loss  by 
fire,  as  the  consignors  might  not  be  able  to  repay  the  advances. 
On  the  case  stated  it  was  decided  that  the  insurer  was  liable  only 
to  the  extent  of  the  interest  of  the  insured  in  the  property  lost ; 
in  other  words,  to  such  goods,  and  only  to  the  extent  that  ad- 
vances had  been  made  or  commissions  attached.'" 

§  829.  Insurance  by  mortgagee.  Where  a  mortgagee  of 
property  insures  on  his  own  account  it  is  but  an  insurance  to 
the  extent  of  his  debt,  and  the  insurer  is  liable  only  to  the 
amount  of  the  debt ;  °^  but  if  the  mortgagor  takes  out  a  policy 
and  assigns  it  to  the  mortgagee  as  part  of  the  security  the 
latter  is  entitled  to  recover  the  whole  amount,  though  if  there 
be  an  overplus  beyond  what  is  due  on  the  mortgage  debt  he 
will  be  liable  to  account  to  the  mortgagor  .for  it.*^    In  a  case 

Hartford  Fire  Ins.  Co.  v.  Pires,  —  61  Kernochan  v.  New  York  B.  F. 

Tex.  Civ.  App.  — ,  165  S.  W.  565.  Ins.  Co.,  5  Duer  1,  17  N.  Y.  428. 

*9  De  Forest  v.  Fulton  F.  Ins.  ■  58  Tyler  v.  iEtna  Ins.  Co.,  16 
Co.,  1  Hall  84;  Brichta  v.  New  York  Wend.  385;  Carpenter  v.  Providence 
Ins.  Co.,  2  Hall  372;  Home  Ins.  Co.  Ins.  Co.,  16  Pet.  495,  10  L.  ed.  1044; 
V.  Baltimore  W.  Co.,  93  U.  S.  527,  Foster  v.  Equitable  Mut.  F.  Ins. 
543,  23  L.  cd.  868,  869;  Johnson  v.  Co.,  2  Gray  216;  McEwan  v.  West- 
Campbell,  120  Mass.  449 ;  Hough  v.  cm  Ins.  Co.,  1  Mich.  N.  P.  118 ;  Bid- 
People's  F.  Ins.  Co.,  36  Md.  398 ;  deford  Sav.  Bank  v.  Dwelling  House 
Western  &  P.  Lines  v.  Home  Ins.  Ins.  Co.,  81  Me.  566. 
Co.,  145  Pa.   346,  27  Am.   St.   703.  In  a  late  New  York  case  the  facts 

60  Parks      v.      General      Interest  presented  the  converse  of  the  case 

Assur.  Co.,  5  Pick.  34;  Suffolk  Ins.  stated  in  the  text.     The  mortgagee 

Co.  V.  Boyden,  9  Allen  123;  Foster  having  refused  to  bring  the  action, 

V.  Equitable  Ins.   Co.,  2  Gray  216;  was  made  a  defendant  thereto.     It 

Washington  Mills  Mfg.  Co.  v.  Wey-  was  held  that  as  no  apportionment 

mouth  &  B.  Mut.  F.  Ins.  Co.,  135.  of  damages  had  been  requested  at 

Mass.  503;  Fire  Ass'n  v.  Rosenthal,  the    trial    no    advantage    could    be 

108  Pa.  474.  taken  of  the  want  of  apportionment 
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arising  in  Massacliusetts  it  was  held  that  when  a  morlgagee 
at  his  own  expense  insures  his  interest  in  property  against  loss 
by  fire,  without  particularly  describing  the  nature  of  it,  he  is 
entitled  on  the  happening  of  the  loss  to  recover  the  amount 
of  his  loss  as  mortgagee  to  his  own  use  without  first  assigning 
his  mortgage  to  the  insurer;  nor  is  he  compelled  to  account  to 
the  mortgagor  for  the  amount  so  recovered  in  whole  or  in  part ; 
he  retains  a  right  to  recover  his  whole  debt  from  the  mortgagor. 
And,  on  t!he  other  hand,  when  the  debt  is  paid  by  the  mortgagee 
the  money  is  not  in  law  or  equity  the  money  of  the  insurer  who 
has  paid  the  loss,  nor  is  it  money  paid  for  his  use.°^  It  must  be 
confessed  that  at  first  view  the  doctrine  of  King  v.  State  Mutual 
F.  Ins  Co.  seems  at  .variance  with  other  well  established  prin- 
ciples, but  a  closer  examination  of  it  will  show  it  to  be  sound 
law.  If  a  mortgagor  insures  and  assigns  the  policy  to  the  mort- 
gagee as  a  further  security  for  his  debt,  or  if  the  mortgagee 
agrees  to  insure  as  part  of  his  contract  with  the  mortgagor  it  is 
reasonable  to  say  that  he  shall,  as  between  him  and  the  mort- 
gagor, have  only  his  debt,  and  that  the  policy  is  but  a  part  of 
the  security  for  that  debt ;  but  when  the  mortgagee,  for  his  own 
security,  at  his  own  expense  and  for  his  own  exclusive  benefit, 
procures  insurance  there  is  no  such  relation  between  him  and 
the  mortgagor  as  would  authorize  the  latter  or  any  one  subro- 
gated to  his  rights  to  call  upon  the  insured  for  any  part  of  the 
money  paid  on  such  policy.  The  insurance  company  having 
received  the  premium  and  the  event  having  occurred  upon  which 
its  liability  became  fixed,  could  no  more  defend  the  action  than 
in  any  other  case  of  a  contract  liability;  nor  would  the  mort- 
gagor have  any  right  to  call  on  the  insured,  because  the  money 
was  procured  on  an  independent  contract  and  consideration 
moving  from  the  party  who  received  it.  This  case  is  supported 
by  some  subsequent  adjudications,  and  seems  on  principle  to 


on  appeal,  but  the  court  gave  leave      Ben    Franklin    Fire    Ins.    Co.,    163 

to  defendant  to  apply  to  the  trial 

court  for  sueh  modification  of  the 

judgment  as  might  be  required  by 

the  facts  shown.     Frees  v.  National      ciples. 


to  defendant  to  apply  to  the  trial       -^PP"  ^^i^-    (N.  Y.)   57. 

63  King  V.  State  Mut.  F.  Ins.  Co., 
.7  Cush.  1.     Dobson  v.  Land,  8  Hare 
judgment  as  might  be  required  by      216,    proceeds    upon    similar    prin- 
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be  anassailable."  It  is  further  announced  in  the  case  last  cited 
from  New  Jersey  that  where  a  mortgagee  holds  other  securi- 
ties for  the  same  debt  and  effects  insurance  on  the  mortgaged 
property,  and  subsequently  parts  with  any  of  his  securities  or 
part  of  his  mortgage  is  paid  the  insurer  will  only  be  liable  on 
his  policy  to  the  amount  remaining  unpaid.  But  if  the  mort- 
gagee parts  with  his  other  securities,  or  receives  payment  of 
part  of  his  debt  after  a  suit  has  been  commenced  he  is  entitled 
to  recover  the  full  amount  of  his  insurance.  Nothing  else 
being  put  in  issue  by  the  pleadings  the  rights  of  the  parties 
must  be  determined  as  they  existed  at  the  time  the  suit  was 
instituted.  If  the  mortgagee  has  been  paid  the  debt  to  protect 
or  secure  which  the  insurance  was  effected,  or  if  he  has  im- 
paired the  rights  of  the  insurer  in  any  securities  to  the  benefit 
of  which  it  was  entitled,  the  latter  must  resort  for  relief  to  a 
court  of  equity,  his  equitable  claim  not  being  a  proper  subject 
for  a  jury.** 

It  is  respectfully  submitted  that  the  whole  difficulty  here 
suggested  is  based  on  the  erroneous  notion  that  a  contract  made 
by  one  person  for  his  own  benefit,  on  a  consideration  proceeding 
from  him,  with  which  the  other  has  nothing  to  do,  may  be 
treated  as  giving  that  other  a  right.  Of  course  under  the  code 
system  of  pleading,  where  legal  and  equitable  defenses  may  be 
mingled  in  the  same  action,  the  difficulty  last  suggested  would 

B*  Concord  Mut.  Ins.  Co.  v.  Wood-  debt  and  require  the  mortgagee  in 

bury,   45  Me.   452;   Honore  v.   La-  such   case  to  assign  the  note  and 

mar   F.   Ins.    Co.,   51   III.   409.     In  nwrtgage  to  defendant.     The  mort- 

New    Jers^    the    opposite    rule    is  gagee,   however,   without   notice   to 

recognized.       Sussex     Ins.     Co.     v.  defendant,   foreclosed   its   mortgage 

Woodruff,  26  N.  J.  L.  541.  ^^^  ^^^^^^  ^^  ^^^  ^^^^     rpj^^  ^^^^^^ 

6BBut  compare  Canton  Co-op.  ^.^^^  ^^^  ^^^  ^^^.^.^^  ^^^  ^^^^ 
Bank  v.   American   Cent.   Ins.   Co., 


under  the  policy  in  case  of  loss  the 
insurer   had   a    reasonable   time   in 


219  Mass.  132,  where  facts  similar 

to  those  stated  in  the  text  were  held  ,.,  ,  ,  ^,  ^ 
to  be  availaWe  as  a  defense  in  an  ^^"'^  *°  "l^'^*  ^«*^««°  P*y^"g  ^^"^ 
action  at  law  to  recover  on  the  1°««  ^""^  t^^ing  an  assignment  of 
policy,  it  being  held  that  a  forfei-  ^^^  ^°^  and  mortgage,  and  that 
ture  was  worked.  In  that  case  the  plaintiflf's  action  in  foreclosing  de- 
policy  reserved  to  the  insurer  the  prived  the  insurer  of  its  power  to 
option    of    paying   the   mortgagee's  elect. 
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have  no  existence.  In  New  York  ®®  it  was  held  that  when  the 
insurer  did  not  have  notice  that  the  insurance  was  on  a  mortgage 
interest  it  was  no  defense  to  the  action  on  the  policy  by  the 
mortgagee  that  the  mortgage  was  ample  security  for  what  re- 
mained unpaid  on  the  mortgage  debt,  notwithstanding  the  loss 
by  fire,  and  that  therefore  the  plaintiff  was  not  injured,  though 
a  loss  had  actually  occurred.  The  court  said  that  "if  in  any  case 
the  insurer  of  a  mortgage  is  entitled  on  payment  of  a  loss  to  an 
interest  in  the  debt  and  security  it  is  a  mere  equity,  not  arising 
out  of  the  contract  of  insurance,  but  from  all  the  circumstances 
of  the  case."  And  further  that  the  insurance  was  not  of  the 
"debt  of  the  mortgagor,"  but  of  the  property,  and  upon  its 
destruction  the  insured  mortgagee  had  the  right  to  recover. 
This  case,  to  the  extent  the  decision  goes,  was  decided  upon 
correct  principles,  though  the  court  did  not  seem  inclined  to 
fully  adopt  the  Massachusetts  doctrine. 

The  purchaser  of  the  interest  of  a  mortgagee  may  recover  to 
the  extent  of  his  obligation  to  the  latter,  as  well  as  for  the 
amount  paid  him.  The  rights  of  the  purchaser  are  not  affected 
because  the  value  of  the  property  not  burned  equals  the  amount 
of  his  debt.^''  The  holder  of  the  legal  title  to  property  which  he 
has  covenanted  to  convey  upon  the  payment  of  a  sum  less  than 
the  insurance  may  be  recover  the  amount  insured,^*  unless  he 
has  covenanted  with  his  v^dee  to  keep  up  the  insurance  for  his 
benefit,  and  the  insurer  has  not  been  informed  of  the  contract 
between  the  vendor  and  the  vendee,  the  recovery  may  not  exceed 
the  sum  due  the  vendor  and  interest  on  it.  To  that  extent  the 
vendor  might  recover  though  after  suit  was  brought'  on  the 
policy  vendee  paid  the  balance  of  the  purchase-price.*®  The 
actual  cash  value  of  buildings  on  land  conveyed,  the  ownership 
of  which  was  retained  if  they  were  removed  before  a  day  named, 
and  if  not  so  removed  to  become  the  property  of  the  grantee, 
may  be  recovered  by  their  owner,  the  loss  occurring  intermediate 

BSKeriiochan  v.  New  York  B.  F.  68  Grant  v.  Elliot  &  K.  Mut.  F. 

Ins.  Oo.,  17  N.  Y.  428.  Ins.  Co.,  76  Me.  514;  Insurance  Co. 

67  Excelsior  F.  Ins.  Go.  v.  Eoyal  v.  Updegrafif,  21  Pa.  513. 
Ins.  Co.,  55  N.  Y.  343,  14  Am.  Eep.  69  Shotwell  v.  Jefferson  Ins.  Co., 

271.  6  Bosw.  247. 
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the  conveyance  and  the  time  fixed  for  their  removal.  °°  Where 
property  has  been  condemned  for  public  use  and  the  compensa- 
tion due  the  ov^ner  has  been  fixed,  so  long  as  he  holds  the  title 
his  right  to  the  indemnity  promised  is  not  affected  by  his  right 
against  the  condemnor.  It  was  inmiaterial  to  the  insurer  whether 
the  insured  might  be  a  trustee  of  the  money  due  for  others  or 
not.*^  The  recovery  by  a  constitutional  vendor  of  personal 
property  to  the  extent  of  his  loss  is  not  affected  by  payments 
made  to  him  by  his  vendee.*^  A  vendee  in  possession  under  a 
valid  contract  of  purchase  may  recover  to  the  limit  of  the  policy 
if  the  loss  is  so  great ;  insurance  by  the  vendor  in  his  own  name 
and  for  his  own  benefit  is  not  involved.^'  A  general  partner  in 
a  limited  partnership,  consisting  also  of  a  special  partner,  the 
name  of  which  is  the  same  as  that  of  the  general  partner,  may 
recover  the  full  amount  of  a  loss  under  a  policy  issued  in  his 
name,  and  not  only  the  value  of  his  interest  in  the  property.®* 
The  recovery  by  a  lessee  upon  a  policy  covering  his  "working 
interest"  is  not  limited  by  the  value  of  the  use  of  the  property 
from  the  time  of  its  loss  until  the  expiration  of  the  lease,  at 
least  where  he  was  bound  to  return  and  deliver  it  in  good  order 
and  condition.  The  lessee's  recovery  was  the  value  of  the  prop- 
erty.®* The  recovery  'by  a  lessee  of  land  for  the  loss  of  a 
building  erected  thereon  by  him,  he  having  the  right  to  renew 
the  lease  or  to  remove  the  structure,  is  not  limited  to  the  value  of 
it  for  the  purpose  of  removal  though  no  notice  of  the  renewal  of 
the  lease  had  been  given  before  the  fire  occurred,  which  was 
before  the  expiration  of  the  term ;  the  full  amount  of  the  policy 
measured  the  recovery,  the  building  as  it  stood  before  the  fire 
being  worth  more  than  that.*®    A  policy  in  favor  of  a  tenant 

60  Washington  Milla  Emery  Mfg.       (property  leased  with  privilege  of 
Co.  V.  Weymouth  &  B.  Mut.  F.  Ins.      buying  it) . 

Co.,  135  Mass.  503.  63  ^tna  P.  Ins.  Co.  v.  Tyler,  16 

61  Collingridge     v.     Koyal     Exch.       y^^^^   ggg^  g^  j^^   ^^^  gj, 
Assur.  Co.,  3  Q.  B.  Div.   173.  g^  dement  v.  British  Am.  Asaur. 

68Burson  v.   Fire  Ass'n,   136  Pa.  ,.1  n^         00 q 

„.    „,„     T.    J.       HOT  Oo.,  141  Mass.  298. 
267,  20  Am.  St.  919;  Boston  &  S.  I.  '  .,^    ^ 

Co.  V.  Royal  Ins.  Co.,  12  Allen  381,  »*  Imperial   F.   Ins.    Co.   v.   Mur- 

90    Am.    Dec.    151;    Planters'   Mut.  ray,  73  Pa.  1. 
Ins.    Co.   V.   Rowland,   66   Md.   236  66  Laurent  v.  Chatham  F.  Ins.  Co., 
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from  year  to  year  on  a  tenement  covers  only  suet  loss  as  a 
stranger  to  the  premises,  having  no  contracts  pending  for  its 
use,  would  have  given  for  the  lease  when  the  loss  occurred. 
There  cannot  be  a  recovery  for  injury  to  business  conducted  in 
the  building,  nor  for  any  gains  or  profits  though  these  would 
certainly  have  been  realized.^''  By  issuing  a  policy  with  knowl- 
edge of  all  the  facts  as  to  the  leasehold  interest  of  the  insured  in 
a  building  the  insurer  is  liable  for  the  whole  loss,  and  not 
merely  for  the  interest  of  the  insured.*'  The  same  principle 
governs  where  the  policy  is  in  favor  of  a  tenant  for  life.®'  But 
in  a  Kentucky  case  the  recovery  was  limited  to  the  interest  held 
by  the  insured.  It  was  immaterial  to  the  insurer  that  part  of 
that  interest  might  have  been  defeated  by  third  parties.'*  The 
husband's  interest  in  a  house  occupied  as  a  homestead  and 
standing  upon  land  in  which  his  wife  has  a  life  estate  is  ground 
for  the  recovery  of  the  value  of  the  house  under  a  policy  binding 
the  insurer  to  pay  the  value  of  it  at  the  time  of  the  loss.''*  ^The 
recovery  by  a  husband  for  the  loss  of  his  expectant  estate  by  the 
curtesy  in  a  building  must  be  limited  to  the  value  of  his  in-, 
choate  right  when  the  loss  occurred.  It  is  not  an  objection  to 
his  recovery  to  that  extent  that  the  damages  are  incapable  of 

1  Hall  41 ;  Washington  Mills  Emery  second  action  by  the  remaindennen, 

Mfg.  Co.  V.  Ins.  Co.,  supra.  for  they  are  not  named  in  the  policy, 

67  Niblo  V.  North  American  F.  Ins.  and  on  the  authority  of  Milten- 
Co.,  1  Sandf.  551.  berger  v.  Beacom,  9  Pa.  198,  they 

68  Home  Ins.  Co.  v.  Gibson,  72  cannot  sue  directly  and  a  suit 
Miss.  58.  through  plaintiff  would  be  barred  by 

69  Andes  Ins.  Co.  v.  Fish,  71  111.  the  present  judgment.  On  the  other 
620;  Welsh  v.  London  Assur.  Co.,  hand,  the  plaintiff  by  suing  for  and 
151  Pa.  607,  31  Am.  St.  786.  The  recovering  on  this  evidence  the  full 
last  case  was  ruled  on  the  theory  value  of  the  fee,  has  put  herself  in 
that  the  intent  of  the  parties  was  the  position  of  trustee  for  the  re- 
effectuated.  It  was  said:  The  com-  maindermen  as  to  the  excess  of  the 
pany  is  in  no  position  to  contest  judgment  over  the  value  of  her  life 
this  intent,  for  with  notice  in  the  interest. 

application   that  the   plaintiff  was  70  Hartford  Ins.  Co.  v.  Haas,  87 

only  life  tenant  it  charged  the  full  Ky.  531,  2  L.E.A.  64. 
premium  and  issued  the  policy  on  71  Merrett  v.  Farmers'  Ins.  Co.,  42 

the  fee.     It  is  in  no  danger  of  a  Iowa  11. 
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assessment;  the  probable  life  of  two  persons  is  not  inherently 
impossible  of  ascertainment.''* 

§  830.  Contracts  to  replace  or  rebuild.  As  has  been  said, 
there  is  a  class  of  insurance  contracts  in  which  the  insurer  re- 
serves the  right  to  replace  the  articles  lost  or  rebuild  the  struc- 
tures destroyed.  This  right  depends  wholly  on  the  contract  and 
does  not  exist  independently  of  it.''*  Under  such  a  contract  if 
the  insurer  rebuilds  or  replaces  no  action  for  the  loss  of  money 
can  be  maintained.  But  if  he  fails  to  rebuild  the  m^easure  of 
damages  is  not  what  it  would  cost  to  replace  or  repair,  but  such 
a  sum  as  will  be  a  fair  indemnity  for  the  loss.''*  And  where  the 
insurer  elects  to  rebuild,  and  is  not  permitted  by  the  public 
authorities  by  reason  of  the  building  being  dangerous  or  not 
being  in  conformity  with  some  ordinance,  he  must  pay  damages 
for  not  performing  his  contract.''*  The  fact  that  such  a  struc- 
ture is  prohibited  by  governmental  authority  and  that  a  new 
building  must  be  of  better  material — brick,  for  instance,  instead 
of  wood — does  not  excuse  the  insurer ;  he  must  either  build  in 
conformity  to  such  regulations  or  pay  the  insured  the  actual 
amount  of  the  loss.''*    Where  repairs  are  made  under  the  stand- 

M  Doyle  V.  American  F.  Ins.  Co.,  Ins.  Co.  v.  Garlington,  68  Tex.  103, 

181  Mass.  139.  59  Am.  Eep.  613. 

T3  It  does  not  exist  in  case  of  This  rule  does  not  apply  if  the  in- 
partial  loss  under  sec.  7971,  R.  S.  surer's  charter  limits  the  ampunt 
899.  Branigan  v.  Jefferson  Mut.  F.  which  it  may  expend  in  building  or 
Ins.  Co.,  102  Mo.  App.  70.  repairing  to  the  sum  insured.   Home 

74  Brinley  v.  National  Ins.  Co.,  11  Mut.  F.  Ins.  Co.  v.  Garfield,  60  111. 

Mete.    (Mass.)    195;   Commonwealth  124,  14  Am.  Rep.  27. 

Ins.  Co.  V.  Sennett,  37  Pa.  205,  78  76  Brown  v.  Royal  Ins.  Co.,  supra; 

Am.  Dec.  418;  Walbum  v.  Insurance'  Fire  Ass'n  v.  Rosenthal,  infra. 

Co.,  4  La.  289.  In    the    noted    case    of    Hall    v. 

In  some  jurisdictions  the  election  Wright   (El.,  B.  &  E.  746),  in  the 

to   repair    or   rebuild    converts   the  exchequer   chamber,   the   subject   of 

contract  of  insurance  into  a  build-  relief  from  a  contract  where  fulfil- 

ing  contract.     Good  v.  Buckeye  Ins.  ment  has  become  impossible  is  fully 

Co.,   43   Ohio   St.   394;    Heilman  v.  discussed.     In  the  American  publi- 

Westehester  F.  Ins.  Co.,  75  N.  Y.  7;  cation  of  that  case   (96  Eng.  C.  L. 

Beals  V.  Home  Ins.  Co.,  36  id.  522.  795 ) ,    the    editor    adds   a   valuable 

76  Brady  v.  Northwestern  Ins.  Co.,  note    showing    that    the    American 

11  Mich.  425;  Brown  v.  Royal  Ins.  cases  support  the  general  doctrine 

Co.,  1  E.  &  E.  853;  Hamburg-B.  F.  of  the  case.     "Where  the  party  by 
Suth.  Dam.  Vol.  III.— 39. 
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ard  policy  they  must  be  made  in  accordance  with  the  local  build- 
ing regulations  in  effect  when  it  was  issued  though  the  building 
insured  was  erected  prior  to  their  enactment.  It  is  otherwise  as 
to  policies  not  in  that  form  if  they  exclude  such  liability." 
Under  a  provision  authorizing  the  insurer  to  elect  tq  rebuild 
the  property  destroyed  he  may  place  the  insured  in  as  good  con- 
dition as  he  was  before  the  fire  by  repairs  or  renewals  which 
make  it  equal  to  its  former  condition;  and  in  an  action  on. the 
policy  evidence  of  the  repair  and  renewal  is  a  good  defense." 
The  insurer  may  show  further  in  defense  of  an  action  that  after 
his  liability  occurred  and  before  the  time  for  the  election  to 
repair  had  expired  he  had  made  an  arrangement  wit^  the  in- 
sured by  which  the  time  for  making  the  repairs  had  been  ex- 
tended beyond  the  time  fixed  in  the  policy,  and  this  will  be  a 
good  defense  to  an  action  for  the  loss.'"  It  is  also  held  that  when 
the  insurer  reserves  the  option  to  make  good  -the  loss  by  "re- 
building, replacing  or  repairs,  the  insured  to  contribute  one- 
fourth  of  the  expense,"  etc.,  and  there  is  a  partial  loss,  and  the 
insurer  makes  substantial  repairs,  though  not  so  perfect  as  the 
contract  requires,  the  insured  is  entitled  to  recover  the  differ- 
ence between  the  value  of  the  buildings  as  repaired  in  part  and 
what  their  value  would  have  been  had  the  repairs  been  complete. 
The  insured  in  such  a  contract  must  pay  one-fourth  of  the  value 
of  such  repairs  to  the  estate-;-not  simply  one-fourth  of  the  cost.*" 
If  the  work  of  repairing  is  so  faultily  done  that  the  building 
collapses  and  becomes  untenantable  and  the  insured  is  deprived 
of  rent  the  insurer  must  compensate  him  for  the  resulting  dam- 
age in  an  action  ex  delicto.^^    The  failure  to  exercise  the  option 

his  own  contract  creates  a  duty  or  77Hewins  v.   London  Assur.   Co., 

charge  upon  himself  he  is  bound  to  184  Mass.  177. 

make  it  good,  if  he  may,  notwith-  78  Franklin  F.  Ins.  Co.  t.  Hamill, 

standing  any  accident  by  inevitable  5   Md.   170;    EUmaker   v.   Franklin 

necessity,    because    he    might    have  Ins.  Co.,  5  Pa.  183. 

provided  against  it  by  his  contract."  ''9  Ellmaker  v.  Ins.   Oo.,  supra. 

Paradine   v.   Jane,   Aleyn   26;    Bar-  80  Parker-  v.    Engle    Ins.    Co.,    9 

ker   V.    Hodgson,    3    M.    &    S.    267;  Gray  152. 

Clendaniel  v.   Tuckerman,  17  Barb.  81  Henderson    v.    Sun    Mut.    Ins. 

184;    Phillips   v.    Storm,   16   Mass.  Co.,  48  La.  Ann.  1031,  55  Am.  St. 

238.  292. 
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to  repair  is  not  excused  because  a  part  of  the  building  upon 
which  repairs  were  made  fell  and  damaged  the  part  repaired, 
nor  because  a  party-wall  was  condemned  by  the  authorities, 
regardless  of  whether  the  fall  was  the  result  of  defective  work 
or  of  inherent  defects  in  the  construction  of  the  building.  If 
the  insured  completes  the  repairs  he  may  recover  the  cost  of 
doing  so  regardless  of  the  sum  insured.'*  Where  the  loss  of  a 
building  is  but  partial  and  the  right  to  replace  exists  the  value 
of  that  saved  from  the  fire  is  to  be  estimated  on  the  basis  of  its 
use  at  the  same  place  and  for  the  same  purpose  as  originally 
used.'* 

Where  a  standard  policy  statute  declares  that  insurer  shall 
be  liable  only  for  the  actual  cash  value  of  the  property  at  the 
time  of  loss ;  that  such  liability  shall  not  exceed  the  cost  of  re- 
pairing or  replacing  the  property  and  that  it  shall  be  optional 
with  the  insurer  to  repair,  rebuild  or  replace  the  property  on 
giving  notice  to  that  effect,  such  option  exists  where  a  building 
has  been  whoUy  destroyed  notwithstanding  another  statute  is  to 
the  effect  that  the  sum  written  in  a  policy  upon  real  property 
wholly  destroyed  must  be  taken  conclusively  to  be  the  amount 
of  loss.'*    In  Texas  the  rule  is  to  the  contrary.'*' 

If  the  insurer  unnecessarily  delays  the  work  of  repairing  an 
additional  damage  results  it  must,  on  finally  refusing  to  repair, 
pay  what  it  would  cost  to  do  the  work  at  the  time  of  such  re- 
fusal.'^   If  the  repairs  as  made  do  not  make  good  the  loss  the 

Under  a  policy  which  limits  the  man  Ins.  Co.  v.  Hazard  Bank,  126 

amount  to  be  expended  in  repairing  Ky.  730;  Lepman  v.  Employers'  L. 

or  rebuilding  to  the  sum  insured  the  A.    Co.,   170   111.   App.   379. 

service  of  notice  of  election  to  re-  ssBurkett  v.  Insurance  Co.,   105 

build  and  failure  to  act  authorizes  Tenn.  548. 

the  insured  to  sue  upon  the  policy,  g^  McCormick    v.     Hawkins,    169 

recover  the  amount  promised,  with  ^^^^   g^^.  ^^^^ett  v.  Insurance  Co., 

interest,  and  the  rental  value  of  the  ^^^  ^^^    ^^^_   ^             ^_  ^^ 

ground  on  which  the  building  stood  ^  "^^^            ^^^  ^.^   ^^^ 
during   the   time   of   delay.     Home 

Mut.  F.  Ins.  Co.  V.  Garfield,  supra.  ^^^  §  S"^' 

82  Henderson  v.  Crescent  Ins.  Co.,  86  American  Cent.  Ins.  Oo.  v.  Mc- 
48  La.  Ann.  1176,  35  L.R.A.  385;  Lanahan,  11  Kan.  533,  553  (dam- 
Smith  V.  Colonial  Mut.  F.  Ins.  Co.,  age  to  property  by  exposure  to 
6  Vict.  L.  R.   (law)   200.     See  Ger-  weather). 
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insured  may  recover  the  difPerence  between  the  value  of  the 
building  as  repaired  and  its  value  as  it  would  have  been  if  they 
had  been  properly  made.*''  Where  repairs  were  begun  but  not 
finished  and  the  insured  completed  them  he  recovered  the  cost  of 
finishing  them  and  damages  for  the  delay,  the  rental  value  of  the 
property  being  a  proper  element  for  ascertaining  the  amount  of 
the  latter.*'  The  insurer  is  not  liable  for  rent  of  the  premises 
while  it  is  repairing  them  unleiss  it  occupies  them  for  an  un- 
reasonable length  of  time.*'  If  two  or  more  independent 
insurers  elect  together  to  rebuild  and  there  is  a  breach  full  dam- 
ages may  be  recovered  from  either.^"  Where  there  are  several 
such  insurers  the  prorating  clause  has  no  bearing  upon  their  lia- 
bility after  they  have  jointly  elected  to  rebuild,  and  are  sued 
for  the  breach  of  their  contract  to  do  so.*^ 

This  brief  view  of  the  rule  of  damages  in  fire  insurance  cases 
must  suffice.  It  might  be  extended  almost  indefinitely  by  a  re- 
view of  the  numerous  cases  which  are  found  in  the  American 
and  English  reports.  Such  a  labor  more  naturally  belongs  to  a 
work  devoted  to  the  topic  of  insurance  exclusively;  and  as  a 
number  of  such  treatises  are  already  in  existence  the  profession 
would  hardly  justify  a  further  excursion  into  that  field- 

Seotiou  3. 

life  awd  accident  insueanoe. 

§  831.  Definition  of  life  insurance.  As  stated,**  a  life  insui- 
ance  contract  is  an  agreement  upon  the  part  of  the  insurer  with 
the  person  who  takes  the  policy  that  upon  the  death  of  the  person 
whose  life  is  insured  during  the  time  for  which  it  is  so  insured 

87Morrell  v.  Irving  F.   Ins.   Co.,  F.    Ins.    Co.    v.    Peebles'    H.    Co., 

33   N.    Y.    429,   78    Am.    Dec.    396;  swpra.     See   Good  v.   Buckeye  Ins. 

Hartford  F.  Ins.  Co.  v.  Peebles'  H.  Co.,  43  Ohio  St.   394;   Hartford  F. 

Co.,  82  Fed.  546.  j^g    q^    y.  Peebles  H.  Co.;  82  Fed. 

88  Fire  Ass'n  v.  Rosenthal,  108  Pa.       „  . . 

o4o. 
474 

89  St.  Paul  F.  &  M.  Ins.  Co.  v.  "  Hartford  F.  Ins.  Go.  v.  Peebles' 
Johnson,  77  111.  598.                               H-  Co..  swpra. 

90  Morrell  v.   Ins.    Co.,   Hartford  9*  §  802. 
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or,  if  generally  uppn  his  life,  upon  the  occurrence  of  his  death, 
the  insurer  will  pay  the  amount  of  the  policy  to  the  person  hold- 
ing the  same. 

§  832.  Character  of  the  contract.  The  discussion  as  to  wheth- 
er life  insurance  is  or  is  not  a  contract  of  indemnity  makes  it 
necessary  to  do  what  has  been  omitted  in  the  notice  of  marine 
and  fire  insurance  contracts,  viz. :  discuss  briefly  the  nature  of 
the  contract  itself,  as  this  influences  in  a  degree  the  measure  of 
recovery  in  particular  cases.  It  is  well  settled  in  England  that 
a  life  insurance  contract  is  not  one  of  indemnity.  The  weight 
of  authority  and  the  majority  of  judicial  dicta  in  this  country 
are  in  harmony  with  this  view.  Except  in  a  particular  class  of 
cases  arising  under  these  contracts  the  question  is  an  abstract 
one,  but  in  that  class  it  becomes  vital,  and  hence  important  to 
be  considered.  Whenever  the  amount  of  the  recovery  may  be 
determined  or  limited  by  the  idea  of  its  being  given  by  way  of 
indemnity  it  is  essential  to  fix  the  nature  of  the  contract.  It 
was  at  first  held  in  England,  in  Godsall  v.  Boldero,®'  that  a  life 
insurance  policy  was  a  contract  for  indemnity.  It  is  now  settled 
there  to  the  contrary  that  such  a  policy  is  a  simple  contract  to 
pay  a  specified  sum  at  the  death  of  the  person  named  therein, 
whose  life  is  insured,  and  neither  more  nor  less  than  that  sum 
with  interest  from  that  event  can  be  recovered.**  It  seems  that 
the  original  case  in  England  **  was  acquiesced  in  by  the  parties, 
no  steps  having  been  taken  to  reverse  it,  but  was  generally  dis- 
regarded in  practice,  and  after  many  years  has  been  overruled 
by  the  unanimous  decision  of  six  judges  sitting  in  the  exchequer 
chamber.**  Baron  Parke  said  that  "the  contract  commonly 
called  life  insurance,  when  properly  considered,  is  a  mere  con- 
tract to  pay  a  certain  sum  of  money  on  the  death  of  a  person  in 
consideration  of  the  due  payment  of  a  certain  annuity  for  his 
life,  the  amount  of  annuity  being  calculated  in  the  first  instance 
according  to  the  prpbable  duration  of  the  life,  and  when  once 
fixed  it  is  constant  and  invariable.     The  stipulated  amount  of 

98  9  East  72.  etc.  Assur.  Co.,  1  K.  &  J.  223. 

9*  Dalby  v.  India  &  L.  L.  Assur.  95  Godsall  v.  Boldero,  supra. 

Co.,  15  0.  B.  365;   LaW  v.  London,  96  Dalby  v.  Assur.  Co.,  supra. 
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annuity  is  to  be  uniformly  paid  on  one  side,  and  the  sum  to  be 
paid  in  the  event  of  death  is  always  (except  where  boiiuses  have 
been  given  by  prosperous  offices)  the  same  on  the  other.  Thia 
species  of  insurance  in  no  way  resembles  a  contract  of  indem- 
nity." The  overruled  cage  proceeded  upon  the  statute  of  Geo. 
III.,  c.  48,  but  upon  an  erroneous  construction  of  it.  That 
statute,  to  prevent  wagering  policies,  required  that  the  person 
effecting  for  himself  the  insurance  should  have  an  interest  in 
the  continuance  of  the  life  insured  and  limited  the  recovery  to 
that  interest.  The  overruling  case  held  that  wagering  policies 
were  not  void  at  common  law  and  that  the  statute  only  required 
an  interest  to  support  the  insurance  when  it  was  effected,  and 
limited  the  recovery  to  the  interest  then  existing. 

In  this  country  wagering  contracts,  by  statute  and  by  the 
common  law,  have  generally  been  held  void  as  immoral  and  con- 
trary to  public  policy;  and  hence  the  right  of  one  person  to 
obtain  for  his  own  benefit  insurance  on  the  life  of  another  is 
more  restricted.  Such  insurance  is  permitted  if  it  is  not  in 
fact  intended  in  whole  or  in  part  as  a  wagering  venture.  A 
person  who  has  an  interest  in  the  continuance  of  the  life  which 
is  the  subject  of  the  insurance  may  effect  an  insurance  upon  it. 
The  amount  of  it  is  chiefly  important  as  an  evidentiary  fact  in 
the  determination  of  its  validity — in  determining  whether  it  is 
speculative.  If  such  an  interest  exists  at  the  time  the  insurance 
is  effected  the  contract  has  a  valid  inception.  Whether  it  will 
continue  valid  if  that  interest  afterwards  ceases  is  an  open  ques- 
tion in  nearly  all  the  state  courts,  though  it  has  been  recently 
ruled  by  the  supreme  court  of  the  United  States'''  and  the 
court  of  last  resort  in  Pennsylvania  ^'  that  a  policy  procured  in 
good  faith  and  valid  at  its  inception  is  not  avoided  by  the  cessa- 
tion of  the  insurable  interest,  unless  as  a  consequence  of  its  own 
provisions.  There  are  two  ISTew  York  cases  in  which  this  rule 
must  have  been  acted  upon.  They  hold  that  the  assignee  of  a 
policy  which  was  obtained  bona  fide  may  recover  thereon  "with- 
out proving  his  interest  in  the  life  of  the  assured  or  the  con- 

w  Connecticut  Mut.  L.  Ins.  Co.  v.  98  Scott  v.  Dickson,  108  Pa.  6,'  56 

Schaefer,  94  U.  S.  461,  24  L.  ed.  Am.  Rep.  192;  Corson's  App.,  113 
261.  Pa.  438,  57  Am.  Rep.  479. 
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sideration  paid  for  the  assignment.*'  In  the  case  first  referred 
to  the  English  case  of  Dalby  v.  Insurance  Co.^  was  thus  re- 
marked upon :  "It  seems  quite  remarkable  that  any  Other  view 
should  be  taken  of  this  question.  The  contract  is  not  to  make 
any  loss  good  or  to  make  compensation.  The  debt  is  not  insured. 
It  is  an  absolute  contract  to  pay,  not  the  amount  of  a  loss  or 
damage  arising  from  a  death,  but  a  specified  sum  of  money  upon 
the  termination  of  the  life  insured."  Dicta  to  the  like  effect 
may  be  found  in  other  cases,^  though  there  are  cases  and  dicta 
to  the  contrary.^ 

§  833.  Same  subject.  The  interest  required  to  support  a  con- 
tract of  life  insurance  when  it  is  obtained  should  probably  be 
pecuniary,  but  when  insusceptible  of  definite  measurement  in 
money  the  amount  fixed  in  the  policy  will  not  affect  its  validity 
without  other  proof  tending  to  show  an  intention  to  speculate  on 
the  chances  of  the  life;  nor  will  it  be  subject  to  modification  by 
inti'insic  proof.*  Policies  which  are  subject  to  no  objection  at 
their  inception  or  afterwards,  for  being  unsupported  by  the 


99  Rawls  V.  American  Mut.  L.  Ins. 
Co.,  27  N.  Y.  282,  74  Am.  Dec.  280; 
St.  John  V.  Same,  13  N.  Y.  31.  See 
Provident  L.  Ins.  Co.  v.  Baum,  29 
Ind.  236. 

115  C.  B.  365. 

2  Carter  v.  Bankers'  L.  Ins.  Co., 
83  Neb.  810;  Mowry  v.  Home  L.  Ins. 
Co.,  9  R.  I.  346,  354;  Johnson  v. 
Trenton  Mut.  Ins.  Co.,  24  N.  J.  L. 
576  (the  doctrine  of  this  case  is  that 
wager  policies  are  not  illegal)  ;  Mc- 
Kenty  v.  Universal  L.  Ins.  Co.,  3 
Dill.  448. 

In  Forbes  v.  American  Mut.  L. 
Ins.  Co.,  15  Gray  249,  254,  77  Am. 
Dec.  360,  Hoar,  J.,  said:  "As  the 
premium  is  intended  to  be  a  precise 
equivalent  for  the  risk  taken,  it 
would  seem  that  the  contract  is  a 
just  and  equitable  one,  whether  any 
interest  in  the  life  exists  or  not; 
and  that  the  only  essential  inquiry 
is  whether  the  object  of  the  contract 
is   to   obviate   the   objections  to   a 


mere  wager  upon  the  chances  of 
human  life." 

8  Metropolitan  L.  Ins.  Co.  v.  Eli- 
son,  72  Kan.  199,  3  L.E.A.(N.S.) 
934,  115  Am.  St.  189,  and  cases 
cited;  Bevin  v.  Connecticut  Mut.  L. 
Ins.  Co.,  23  Conn.  244.  See  Rivers 
V.  Gregg,  5  Rich.  Eq.  274. 

*  Connecticut  Mut.  L.  Ins.  Co.  v. 
Schaefer;  Bevin  v.  Ins.  Co.,  supra; 
Loomis  V.  Eagle  Ins.  Co.,  6  Gray 
396;  Miller  v.  Eagle  Ins.  Co.,  2  E. 
D.  Smith  268;  Equitable  L.  Ins. 
Co.  V.  Patterson,  41  Ga.  338,  5  Am. 
Rep.  535;  Chisholm  v.  Capital  L. 
Ins.  Co.,  52  Mo.  213;  Lewis  v. 
Phoenix  Mut.  L.  Ins.  Co.,  39  Conn. 
104;  Valton  v.  National  L.  Assur. 
Co.,  22  Barb.  9,  20  N.  Y.  32;  Hoyt 
V.  New  York  Ins.  Co.,  3  Bosw.  440; 
Morrell  v.  Trenton  F.  &  L.  Ins.  Co., 
10  Cush.  282,  57  Am.  Dec.  92;  Lord 
v.  Dall,  12  Mass.  115,  7  Am.  Dec. 
33 ;  Mitchell  v.  Union  L.  Ins.  Co.,  45 
Me.  104,  71  Am.  Dec.  529. 
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requisite  interest  in  the  beneficiary,  are  enforced  not  only  in 
England  but  in  this  country ;  not  on  the  principle  of  indemnity, 
but  as  valued  policies,  imposing  on  the  insurer  the  obligation, 
upon  the  happening  of  the  death,  to  pay  the  precise  sum  the 
life  was  insured  for."  When  a  legal  policy  upon  a  life  is  made 
all  that  remains  is  to  follow  its  terms.  If,  in  consideration  of 
certain  premiums  paid  or  to  be  paid  annually  or  otherwise  a 
person  enters  into  a  contract  with  another  to  the  effect  that  at 
a  given  time  or  on  the  occurrence  of  an  event  he  will  pay  that 
other  so  much  money  the  failure  to  pay  after  the  occurrence  is 
a  breach  of  the  contract,  affording  to  that  other  a  perfect  right 
of  action  for  the  precise  sum  agreed  to  be  paid.  The  party 
agreeing  to  pay  has  received  the  consideration  in  the  premium 
money,  and  whether  we  call  the  resulting  express  obligation  an 
indemnity,  a  debt,  or  a  penalty  it  becomes  due  as  a  liquidated 
sum  under  the  contract;  and  any  attempt  to  question  the  right 
of  the  policy-holder  is  only  to  raise  a  question  as  to  whether  the 
obligor  in  any  contract  may  not  repudiate  it  and  still  keep  the 
benefits  of  full  performance  of  the  provisions  in  his  favor. 
When  one  person  has  such  an  interest  in  the  life  of  another  as 
to  be  entitled  to  effect  an  insurance  on  that  life  and  does  so, 
paying  his  own  money  for  the  policy,  it  is  a  contract  between  the 
insurer  and  the  holder  of  the  policy;  and  any  inquiry  as  to 
whether  the  interest  of  the  insured  has  continued  and  is  in  exist- 
ence at  the  time  the  death  occurs,  either  by  the  insurer  or  the 
representatives  of  the  deceased,  is  on  principle  immaterial  and 
irrelevant.  The  motive  of  A.  to  insure  the  life  of  B.  is  prob- 
ably self-interest,  but  it  is  of  no  consequence  to  C,  who  issues 
a  policy  to  A.,  what  the  real  motive  is  if  it  be  lawful  and  fur- 
nishes to  0.  the  agreed  consideration  for  the  engagement.  If 
A.  buys  and  pays  for  a  particular  thing  which  C.  delivers  no 
other  party  has  any  legal  or  equitable  interest  in  the  transaction. 

B  Makely  v.   American  Legion   of  Goodwin  v.  Massaehusetts  Mut.  L. 

Honor,    133    N.    C.    367;    Brett    v.  Ins.  Co.,  73  N.  Y.  480,  497;  Rittler 

Warnick,  44  Ore.  511,  102  Am.  St.  v.  Smith,  70  Md.  261,  2  L.R.A.  844; 

639;  Trenton  Mut.  L.  k  F.  Ins.  Co.  Manhattan  L.  Ins.  Co.  v.  Hennessy, 

V.  Johnson,  24  N.  J.  L.  576;  Bevin  99   Fed.   64;    Keckley  v.   Coshocton 

V.  Ins.   Co.;    Lord  v.  Ball,   supra;  G.  Co.,  86  Ohio  St.  213. 
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The  insurer  gets  his  premium,  and  the  person  advancing  it  is 
entitled  to  the  benefit  of  the  contract  as  much  as  if  he  had  sold 
a  lot  of  merchandise  and  the  purchaser  had  agreed  to  pay  a 
stated  price  at  a  certain  time.*    Thus,  where  one  member  of  a 


*  Professor  DeMorgan,  in  his  Es- 
say on  Probabilities,  page  244,  has 
BO  thoroughly  annihilated  the  theory 
of  the  case  of  Godsall  v.  Boldero, 
and  the  cases  following  and  adopt- 
ing it,  that  I  cannot  forbear  quot- 
ing. He  says:  "The  word  insiM-- 
ance  or  assurance  has  given  rise  to 
some  wrong  notions,  and  it  will  be 
worth  while  to  examine  the  nature 
of  the  contract.  A.  &  Co.  engage 
with  B.  that,  in  consideration  of  11. 
a  year,  paid  by  him  during  his  life, 
they  will  pay  20!.  to  his  representa- 
tives as  soon  as  he  shall  be  dead. 
Both  parties  run  a  risk:  A.  &  Co. 
that  of  having  to  pay  B.  more  than 
they  receive;  B.  that  of  paying  more 
than  will  at  his  death  produce  201. 
But  th-e  risk  of  the  office  is  of  im- 
mediate loss;  and  that  of  B.  of  de- 
ferred loss;  that  of  the  former  is 
also  continually  lessening,  and  that 
of  the  latter  increasing;  until, 
should  B.  live  long  enough,  both 
risks  become  certainties.  If  the  in- 
surance be  only  for  a  term  of  years, 
B.  runs  the  risk  of  losing  his 
premiums  altogether.  The  office 
does  not  inquire  what  reason  B. 
may  have  for  assuring  his  own  life 
or  that  of  another  person,  nor  do 
any  possible  contingencies,  except 
those  of  life,  affect  the  office  calcu- 
lations. We  cannot,  therefore,  be 
too  much  surprised  at  the  ignorance 
shown  by  that  judge  who  declared 
that  life  insurance  was  of  its  own 
nature  a  contract  of  indemnity; 
that  is,  if,  by  any  lucky  chance, 
B.  to  pay  500/.  if  0.  should  die 
plished  the  object  for  which  he  in- 
sured by  other  means,  he  has  no 


claim  upon  the  office.  The  circum- 
stances are  as  follows;  and  the  ab- 
surd conclusion  is  law,  and  would  be 
practice,  if  the  Insurance  offices  had 
not  refused  to  acknowledge  the  de- 
cision, or  protect  themselves  by  the 
precedent :  A.  &  Co.  covenanted  with 

B.  to  pay  600J.  if  C.  should  die 
within  the  term  of  seven  years  next 
ensuing,  in  consideration  of  the 
usual  premium.  0.  did  die  within 
the  term;  A.  &  Co.  in  answer  to  a 
claim  of  5002.,  replied  that  the  in- 
tention of  B.  in  insuring  the  life  of 

C.  was  to  obtain  security  for  the 
payment  of  a  debt  of  500!.  due  by 
C.  to  B.,  which  debt  had  already 
been  paid  by  C.'s  executors;  con- 
sequently they  owed  nothing  to  B. 
An  action  was  brought  by  B.,  and 
defended  by  A.  &  Co.  on  the  above 
plea;  and  a  special  case  being  made, 
the  case  was  decided  by  the  court  of 
queen's  bench  against  the  plaintiffs, 
thereby  establishing  the  principle 
that  life  insurance  is  a  thing  similar 
to  fire  or  ship  insurance;  namely, 
a  contract  of  indemnity,  to  be  ful- 
filled with  allowance  of  salvage. 

"The  defendant's  case  rested  upon 
the  asserted  nature  of  the  contract 
and  the  statute  of  14  Geo.  III., 
ch.  48,  which  enacts  that  'no  greater 
sum  shall  be  recovered  from  the  in- 
surers than  the  amount  or  value  of 
the  interest  of  the  insured  in  such 
life.'  The  act  does  not  state  at  what 
time  the  interest  is  to  be  reckoned, 
but  the  plaintiffs  contended  that 
the  time  of  death  was  the  meaning 
of  the  statute;  the  defendants 
averred,  and  the  court  decided,  that 
the  time  of  hringing  th^  action  was 
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partnership  insured  his  life  in  favor  of  the  other,  the  insurer  was 
required  to  pay  in  accordance  with  the  policy,  although  the  part- 


to  be  understood.  The  plaintiff's 
contended  that  the  debt  was  not  the 
object  of  insurance,  but  the  life  of 
the  insured;  the  court  decided  that 
'this  action  is,  in  point  of  law, 
founded  upon  a  supposed  damnifica- 
tion pi  the  plaintiffs  occasioned  by 
the  death,  existing  and  continuing 
to  exist  at  the  time  of  the  action 
brought;  and,  being  so  found,  it 
follows,  of  course,  that  if,  before  the 
action  was  brought,  the  damage 
which  was  at  first  supposed  likely 
to  result  to  the  creditor  was  wholly 
obviated  and  prevented  by  the  pay- 
ment of  his  debt,  the  foundation  of 
the  action  on  his  part,  or  the  ground 
of  such  insurance,  fails.'  This  sen- 
tence contains  nothing  but  very  good 
sense,  and  no  doubt  very  good  law; 
but  the  application  of  it  was  ac- 
companied by  a  mistake  as  to  the 
nature  of  the  damnification  which 
the  plaintiflFs  had  sustained.  The 
counsel  on  both  sides,  the  court,  the 
insurance  oflSce,  and  the  plaintiffs 
themselves,  showed  a  very  partial 
knowledge  of  the  nature  of  the  con- 
tract; and  I  make  no  doubt  that  al- 
most every  person  who  heard  it 
agreed  with  the  court,  however 
much  they  might  impugn  the  de- 
cision on  other  grounds,  that  the 
damage  to  the  creditor  was  'wholly 
obviated  and  prevented  by  the  pay- 
ment of  the  debt.' 

"In  order  to  show  that  such  was 
not  the  case,  we  must  suppose  that 
an  exactly  similar  transaction  had 
taken  place  before  any  insurance 
oflice  existed.  How  this  could  have 
been  may  not  be  apparent,  if  we 
take  the  notion  which  the  law  for- 
merly entertained  of  such  an  ofiice; 
namely,  that  it  is  a  species  of  gam- 
bling house ;  but  if  we  prefer  to  con- 


sider it  as  a  savings  bank,  with  an 
equalization  system,  which  is  un- 
questionably the  correct  notion,  we 
may  return  to  "the  circumstances 
which  the  case  would  have  presented 
had  there  been  no  insurance.  C,  a 
person  whose  credit  has  become 
doubtful,  is  indebted  to  B.  to  an 
amount  which  B.  could  not  aflford 
to  lose;  consequently  B.,  knowing 
that  the  chance  of  payment  is  pre- 
carious, resolves  to  diminish  his  ex- 
penses, hoping  by  economy  to  re- 
store to  his  family  the  sum  which  he 
may  have  lost  by  his  engagements 
with  C.  He  collects,  accordingly,  a  . 
small  fund,  which  he  places  with  his 
banker,  avowing  the  purpose  of  its 
collection.  In  the  meantime  C.  dies, 
and  some  friends  pay  off  his  debts, 
and  that  due  to  B.  among  the  rest. 
The  latter  having  now  no  further 
occasion  for  such  economy  draws 
upon  his  banker  for  the  amount  and 
is  answered  that  since  the  purpose 
of  the  saving  was  fulfilled  by  the 
payment  of  C.'s  debt,  he,  B.,  has  no 
further  claim  upon  his  own  money. 
An  action  is  brought  and  the  courts 
decide  that  the  banker  is  right,  and 
that  B.,  having  really  attained  his 
object  in  one  way,  has  no  right  of 
■  property  in  the  proceeds  of  another 
attempt  to  serve  the  same  purpose. 
"The  only  distinction  between  the 
case  just  put  and  that  which  actual- 
ly occurred  is  that  the  banker  was 
a  person  who  gained  his  profits  by 
receiving  such  savings  during  a  con- 
tingent term,  and  guarantying  a 
fixed  sum;  standing  the  loss,  if 
there  were  any,  and  paying  himself 
for  it  out  of  the  gain  which  would 
accrue  in  another  instance;  the 
premium  having  been  calculated  so 
as  to   insure  a  moral   certainty  of 
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nership  had  been  dissolved  prior  to  the  death.'  Any  indebtedness 
due  on  the  policy  or  under  a  loan  contract  may  be  deducted  from 
the  amount  due,  it  being  so  stipulated  in  either  contract.'  The 
amount  recoverable  under  a  policy  promising  a  specified  sum 
to  the  widow  of  the  insured  and  his  children  equally  is  not 


profits  upon  the  average  of  similar 
eases.  It  is  not  pretended  on  either 
side  that  the  chance  of  indemnifica- 
tion at  the  hands  of  C.'s  executors 
was  made  to  lessen  the  considera- 
tion paid  by  B.  for  the  guaranty; 
and  the  legal  iniquity  of  the  de- 
cision may,  I  think,  be  made  clear 
as  follows: 

"It  will  hardly  be  disputed,  first- 
ly, that  the  legislature  is  the  judge 
of  what  shall  constitute  valuable 
consideration;  and  secondly,  that  a 
consideration  which  is  expressly  al- 
lowed to  be  good  in  a  statute  should 
be  admitted  as  such  in  the  decisions 
of  the  courts.  Now,  the  contract  of 
insurance,  be  it  gambling  or  be  it 
not,  rests  entirely  upon  the  permis- 
sion given  by  the  law  to  consider  a 
high  chance  of  a  small  sum  as  good 
consideration  for  a  low  chance  of  a 
large  sum.  If  I  now  pay  21.  of 
premium  for  1001.  in  case  I  should 
die  in  a  year,  and  if  my  executors 
can  maintain  an  action  for  1001., 
it  must  be  because  the  law  sanctions 
the  notion  that  21.,  nearly  certain, 
may,  with  consent  of  parties,  be  con- 
sidered as  an  actual  equivalent  for 
a  distant  chance  of  lOOJ.;  as  much 
so  as  one  weight  of  silver  for  an- 
other of  bread,  or  food,  clothing  and 
wages  for  personal  services.  It  is 
true  that  the  same  law,  fearing  cer- 
tain reputed  immoral  practices  to 
which  the  power  of  making  a  partic- 
ular bargain  off'ers  temptations, 
may  limit  the  circumstances  under 
which  it  will  permit  such  bargains 
to   be   made;    but    this    is   equally 


true  in  regard  to  the  other  sort  of 
contract  mentioned;  indeed,  there  is 
no  sort  of  bargain  which  is  not 
under  regulation.  The  law,  then, 
allows  risk,  and  permits  unequal 
chances  to  be  compensated  by  giving 
odds;  the  courts  declare  that,  after 
the  cost  shall  have  been  made,  and 
one  of  the  parties  shall  have  stood 
his  risk,  which  turns  out  in  his  fa- 
vor, the  other  party  shall  receive 
an  em  post  facto  release  from  the 
conditions  of  his  bargain,  because 
circumstances  afterwards  arise, 
which,  had  they  existed  at  the  time 
of  making  the  bargain,  would  have 
made  it  illegal.  The  several  princi- 
ples On  which  the  decision  was 
founded,  well  carried  out,  as  they 
say  in  parliament,  would  require 
that  the  previous  contracts  of  a  man 
who  became  insane  should  be  null 
and  void;  that  the  meat  which  a 
man  buys  for  his  dinner  should  be 
returnable  to  the  butcher  under  the 
cost,  if  a  friend  should  invite  him  in 
the  meantime;  and,  in  the  case  be- 
fore us,  supposing  that  C.  should 
have  outlived  the  term,  and  his  debt 
were  paid,  as  before,  then  B.  might 
have  brought  his  action  against  the 
oflace  for  the  return  of  the  premi- 
ums; alleging  that,  as  it  turned  out, 
the  office  would  have  been  indemni- 
fied, and,  therefore,  should  be  con- 
sidered as  having  run  no  risk." 

1  Oheeves  v.  Anders,  87  Tex.  287,, 
47  Am.  St.  107. 

8  Hay  V.  Meridian  Life  &  Trust 
Co.,  57  Ind.  App.  536. 
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affected  by  the  death  of  a  child,  who  "was  named  as  a  party, 
pending  the  trial.'  Under  certain  forms  of  mutual  benefit  cer- 
tificates of  assessment  companies  the  promise'  is  not  of  a  definite 
sum,  but  of  a  maximum  sum  if  received  from  an  assessment 
upon  the  persons  subject  thereto.  In  the  section  on  accident 
policies  are  noted  some  cases  of  this  character.  Where  the 
members  were  liable  for  such  additional  assessments  as  the 
directory  should  deem  necessary,  it  was  held  that  an  action  at 
law  would  lie  for  the  breach  of  the  implied  agreement  to  levy 
the  assessment,  and  that  the  sum  promised  was,  prima  facie,  the 
amount  recoverable;  the  defendant  might  show  that  an  assess- 
ment had  been  made  and  the  amount  collected.^"  In  ISTew  York 
the  same  view  prevails  as  to  the  right  to  maintain  an  action  at 
law,  though  a  suit  in  equity  would  probably  lie  to  compel  the 
collection  of  an  assessment.  There  the  plaintiff  must  show  the 
amount  that  an  assessment  would  have  realized.  This  may  be 
done  by  the  official  documents  of  the  defendant  filed  with  the 
state  insurance  department  showing  the  number  of  members, 
their  accuracy  by  its  secretary  and  testimony  of  an  insurance 
expert  as  to  the  sum  an  assessment  might  realize."  A  foreign 
assessment  company  which  has  refused  to  comply  with  a  judicial 
order  to  make  an  assessment  and  pay  a  loss  will  have  judgment 
rendered  against  it  for  the  sum  named  in  its  policy,  with  in- 
terest thereon  from  the  time  it  should  have  been  paid  had  an 
assessment  been  duly  made."  Some  contracts  of  this  nature 
limit  the  amount  recoverable  to  a  sum  proportioned  to  each 
certificate  in  force  when  payment  should  have  been  made." 
The  insurer  waives  the  right  to  deduct  from  the  amount  due 

9  Covenant    Mut.    Ben.    Ass'n    v.      Protective  Union  v.  Whitt,  36  Kan. 
HoflFman,  110  111.  603.  760,  59  Am.  Eep.,607. 

10  Lawler    v.    Murphy,    58    Conn.  "  O'Brien  v.  Home  Ben.  Soc,  117 
294,  8  L.R.A.  113 ;  Lueders  v.  Hart-      N.  Y.  310. 

ford  L.  &  A.  Ins.   Co.,  4  MoCrary  w  Newman  v.  Covenant  Mut.  Ins. 

149;  Elkhart  Mut.  A.,  B.  &  R.  Ass'n  Ass'n,  76  Iowa  56,  14  Am.  St.  196, 

V.  Houghton,  103  Ind.  286,  53  Am.  1  KR.A.  659. 

Rep.  514;  Hart  V.  National  Masonic  WKerr   v.   Minnesota   Mut.   Ben. 

Aco.  Ass'n,  105  Iowa  717;  Kansas  Ass'n,  39  Minn.  174,  12  Am.  St.  631. 
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a  sum  specified  in  tte  contract  by  not  asserting  it  in  the  trial 
court.  ^* 

§  834.  When  life  insurance  collateral  security;  violation  of 
condition  by  insured.  When  a  person  takes  an  insurance  on  his 
life,  paying  the  premiums,  and  assigns  the  policy  as  collateral 
security  to  his  creditor  for  a  debt  there  is  no  question  that  the 
assignee  is  a  trustee  for  the  proceeds  beyond  the  amount  of  the 
debt.  In  such  case  the  policy  is  merely  pledged  as  collateral 
and  follows  the  general  rule  applicable  to  all  such  securities ;  the 
proceeds  are  applied  in  payment  of  the  debt  secured  and  the 
surplus  goes  to  the  debtor  or  his  representatives;  and  on  this 
principle  the  case  of  American  Life  &  H.  Ins.  Co.  v.  Eobertshaw 
was  rightly  decided.*^  But  as  has  already  been  said  of  the  case 
of  a  mortgagee  who  insures  the  mortgaged  property  on  his  own 
account  against  loss  by  fire,  this  furnishes  no  reason  for  either 
the  insurer  or  the  debtor  to  demand  an  inquisition  into  the  con- 
tract.^* The  contract  is  to  pay  to  the  holder  of  the  policy  the 
sum  specifically  mentioned  on  the  death  of  the  person  named; 
and  the  duty  of  the  insurer  is  plain  so  long  as  contracts  are 
regarded  as  things  to  be  enforced  or  kept  as  they  are  made.  In 
a  recent  ease  in  the  supreme  court  of  the  United  States  "  the 
duty  of  a  creditor  to  account  to  the  estate  of  his  debtor  for  the 
overplus  received  by  him  on  a  policy  beyond  the  amount  of  his 
debt  is  distinctly  recognized  and  enforced;  but  it  is  nowhere 
intimated  that  if  the  creditor  had  procured  a  policy  on  the  life 
of  his  debtor,  paying  the  premiums  himself,  that  any  such  duty 

1*  Kansas    P.    Union    v.    Whitt,  See    Morrow    v.    National    Life 

supra.  Ass'n,  184  Mo.  App.  308,  where  the 

15  26  Pa.  189 ;  Manhattan  L.  Ins.  policy   provided   no   disposition   for 

Co.  V.  Cohen   (Tex.  Civ.  App.),  139  the  rather  large  surplus  which  re- 

S.  W.  51,  and  local  cases  cited.    See  mained    after    satisfaction    of    the 

Irons  V.  United  States  L.  Ins.  Co.,  claims  of  plaintiff,  an  assignee  of  a 

128    Ky.    640,    129    Am.    St.    318;  life  .|)olicy.     Plaintiff  was  held  en- 

Bramblett  v.  Hargis,  123  Ky.  141;  titled  to  retain  in  any  event  for  his 

New  York.L.  Ins.  Co.  v.  Neal,  114  own  use  the  amount  of  his  debt  and 

La.  652.  interest,   together   with  such   sums, 

18  King  V.  State  Mut.  Ins.  Co.,  7  with  interest,  as  he  may  have  ad- 

Cush.  1,  54  Am.  Dec.  683;  §  828.  vanoed  on  the  faith  of  the  policy, 

!">  Page   V.    Burnstine,   102   U.   S.  and  that  as  to  tlie  balance,  plaintifiE 

664  26  L.  ed.  268.        -  was  an  express  trustee  for  the  bene- 
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to  account  would  liave  arisen.  The  case  was  this:  P.  insured 
his  life  for  $3,000  in  November,  1866.  In  1871  P.  was  owing 
B.,  and  being  embarrassed  and  unable  to  pay  the  accruing 
premiums,  made  an  assignment  of  the  policy  to  B.,  who  annually 
paid  the  premiums  until  1873,  when  an  absolute  assignment 
and  transfer  of  the  policy  was  made  to  B.  It  was  conceded 
that  both  assignments  had  their  origin  in  the  loan  of  B.  to  P.  in 
1871,  and"  the  court  construed  the  last  assignment,  though 
absolute  in  form,  as  simply  intended  by  the  parties  as  an  ap- 
pointment of  B.  to  receive  from  the  company,  upon  the  death 
of  P.,  such  sum  as  would  then  become  due  on  the  policy,  and, 
after  reimbursing  himself  to  the  extent  of  his  loans  to  P.,  to 
pay  the  balance  to  the  persons  entitled,  viz. :  P.'s  legal  repre- 
sentatives. It  was  accordingly  decreed  that  B.  was  the  trustee 
of  the  estate  for  the  balance  remaining  in  his  hands  after  repay- 
ing the  loan  and  the  advances  for  premiums.  No  effort  was 
made  by  the  company  to  compel  the  holder  of  the  policy  to  ac- 
cept the  simple  amount  of  his  loan  as  an  indemnity,  and  the 
case  is  in  entire  harmony  with  the  doctrine  herein  maintained. 

The  breach  of  a  condition  in  an  assignment  of  a  life  policy  to 
creditors  whereby  the  policy  became  voidable  is  its  present  value, 
taking  into  account  the  assignor  was  liable  for  the  future  pre- 
miums.^' 

§  835.  Accident  policies.  "Where  the  injury  to  the  person 
does  not  produce  death  these  policies  are  entirely  different,  and 
are  clearly  contracts  for  indemnity.^®  In  this  class  of  cases  the 
damages  are  not  estimated  by  any  proportion  between  the  in- 
jury sustained  and  the  amount  payable  had  death  occurred,  but 
the  damage  is  the  amount  of  injury  the  insured  has  actually 
sustained  not  exceeding  the  sum  mentioned  in  the  policy.    The 

fit  of  heirs  of  the  insured.    To  solve  the  order,  directed  the  trial  court 

the  problem  in  the  instant  case,  the  to  enter  judgment  for  plaintiff  for 

court  ordered  defendant  to  pay  the  the  full  amount  due  on  the  policy, 
amount  of  the  policy,  with  interest,  18  Hawkins  v.  Coulthurst,  5  B.  & 

into   court,    and   directed   the   trial  S.  343. 

court   to   require   claimants   to   the  19  Theobald  v.  Railway  Passenger 

balance   of   the   fund   to   interplead  Assur.  Oo.,  10  Ex.  45;   South  Staf- 

to   determine   their   rights,    and   in  fordshire  T.  Co.  v.  Sickness  &  Ace. 

case  defendant  failed  to  comply  with  Assur.  Ass'n,  [1891]  1  Q.  B.  402. 
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expenses  incident  to  the  injury  and  compensation  for  the  suffer- 
ing resulting  therefrom  to  the  insured  are  the  basis  of  the 
estimate.  Remote  consequences  are  not  to  be  considered;  for 
instance,  the  special  loss  which  the  accident  may  impose  upon 
an  individual  growing  out  of  his  profession,  occupation,  or  the 
state  of  his  business ;  the  damages  are  such  as  naturally  follow 
the  effects  of  the  injury ;  like  the  loss  of  a  limb,  or  an  eye,  and 
the  attendant  loss  of  time,  suffering,  expense,  fete.*"  Under  an 
accident  policy  covering  indemnity  for  twenty-six  consecutive 
weeks  and  requiring  that  proofs  of  claim  be_made  within  seven 
months,  there  cannot  be  a  recovery  for  any  period  after  the 
date  of  the  final  proofs,**  or  after  the  date  of  the  writ,**  or  in 
excess  of  the  sum  claimed  in  the  proofs  of  loss,  the  policy  so 
providing.**  The  time  of  disability  alleged  in  the  plaintiff's 
claim  is  not  conclusive  upon  him;  he  may  show  subsequent  dis- 
ability.** Where  a  policy  provides  indemnity  for  disability  and 
also  a  payment  in  case  of  death,  a  previous  payment  of  indem- 
nity for  disability  will  not  prevent  a  later  recovery  for  death, 
unless  the  policy  without  ambiguity  so  provides.**  By-laws 
increasing  the  amount  of  indemnity  will  not  be  deemed  to  be 
retrospective  in  their  effect,  in  the  absence  of  a  showing  that 
such  effect  was  intended.*'    Wbere  the  insured  changes  his  oc- 

SOHadley  V.  Baxendale,  9  Ex.  354;  v.   Interstate    Cas.    Co.,    115   Mich. 

Theobald  v.  Assur.  Co.,  supra.  79. 

Where  a  policy  provided  for  an  Similarly  a  recovery  has  been  al- 

indemnity  of  $250  in  case  of  loss  of  lowed  for  continued  disability  after 

one   eye   due   to   accident,   plaintiff  plaintiff  acting  under  advice  of  his 

cannot  recover  where  it  appears  that  physician   attempts  to  go   back  to 

the  loss  of  the  eye  was  not  due  to  work  at  his  usual  occupation,  it  ap- 

the  accident  but  to  unskilful  treat-  pearing  that  the   policy   showed   a 

ment  after  the  accident.     Hummer  general      intention      to     indemnify 

V.  Midland  Casualty  Co.,  181  Mich.  plaintiff  if  his  ability  to  earn  money 

ggg  by    his   personal    exertions   is   sus- 

21  Bickford  v.  Travelers'  Ins.  Co.,  pended  by   disability   due  to   acci- 

67  Vt  418.  dent.     Clark   v.    Pacific   Mut.   Life 

22Rayburn  v.  Pennsylvania  Cas.  Ins.  Co.,  185  III.  App.  580. 

Co     141  N.  C.  425.  *^  Pacific  Mut.  Life  Ins.  Oo.  v.  Mc- 

83  Travelers'  Ins.  Co.  v.  Thornton,  Cabe,  157  Ky.  270. 

119  Ga  455.  26  Railway   Mail   Ass'n   v.    Dent, 

24  Pacific    Mut.    L.    Ins.    Co.    v.  130  C.  C.  A.  387,  L.E.A.1915A  314, 

Branham,  34  Ind.  App.  243;  HohH  213  Fed.  981   (where  the  by-law  in 
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cupation  to  one  more  hazardous  than  that  for  which  he  was  in- 
sured, recovery  will  be  limited  to  the  amount  for  which  the 
premium  paid  would  have  secured  indemnity  for  the  more 
hazardous  employment,  where  the  insurer  charges  a  higher  rate 
for  such  employment."  Under  a  certificate  issued  by  a  mutual 
association  which  promises  the  payment  of  a  maximum  sum, 
represented  by  the  payment  of  two  dollars  by  each  member  of  a 
division  thereof,*  such  sum  may  be  recovered  in  the  absence  of 
a  provision  for  the  making  of  an  assessment  or  the  payment  of 
any  sum  contingent  on  an  assessment  or  on  the  collection  there- 
of.^' Where  the  obligation  is  to  pay  the  amount  realized  by 
an  assessment  upon  the  members  of  a  society,  not  exceeding  a 
specified  sum,  prima  facie  that  sum  is  due,  and  the  society  must 
show  that  a  less  amount  would  have  been  realized  by  an  assess- 


question  was  passed  in  the  interval 
between  the  accident  and  the  death 
due  to  the  accident.  Though  the 
payment  for  the  death  was  sued  for, 
the  accident  but  to  unskilful  treat- 
pal  thing,  and  the  death  was  mate- 
rial merely  as  showing  the  extent  of 
the  injury). 

27  Beane  v.   Continental  Casualty 
,  Co.,  106  Miss.  813 ;  Eidgely  v.  .^tna 

Life  Ins.  Co.,  160  App.  Div.  (N.  Y.) 
719.  In  such  case  it  makes  no  dif- 
ference if  at  the  time  of  the  acci- 
dent the  insured  was  not  performing 
any  of  tho  duties  of  the  more 
hazardous  employment,  or  of  any 
employment.  Beane  v.  Continental, 
etc.  Co.,  supra. 

28  United  Staea  Mut.  Ace.  Ass'n 
V.  Barry,  131  U.  S.  100,  33  L.  ed.  60. 

Where  a  by-law  of  a  beneficiary 
association  provides  that  only  75 
per  cent,  of  assessments  shall  be 
set  aside  for  the  mortuary  fund, 
which  is  the  basis  of  the  determi- 
nation of  the  amount  of  benefit  due 
under  its  certificates,  and  the  prac- 
tice of  the  association,  of  which 
insured  was  a  member  regardless  of 


the  by-law,  was  to  set  aside  the 
whole  of  such  assessments  to  such 
fund,  it  was  held  that  the  by-law 
was  controlled  by  the  practice,  and 
that  the  whole  amount  of  the  assess- 
ments, multiplied  as  provided  in  the 
certificate,  was  the  measure  of  dam- 
ages. Hatcher  v.  National  Annuity 
Ass'n,  177  Mo.  App.  278. 

Where  a  by-law  of  a  fraternal 
organization  provided  for  an  endow- 
ment of  $300  to  the  wife  or  heirs 
in  case  of  the  death  of  a  member, 
and  that  the  member  was  entitled 
to  an  endowment  of  $100  on  the 
death  of  his  wife,  and  further  pro- 
vided that  where  the  member  left 
a  second  wife,  or  no  wife  at  all,  the 
endowment  recoverable  was  to  be 
$200,  it  was  held  that  the  plaintiff 
who  was  a  second  wife  might  recover 
the  full  amount,  as  the  by-law  did 
not  apply  to  the  instant  case,  in- 
sured having  been  a,  widower  when 
he  joined  the  organization,  and  hav- 
ing collected  no  endowment  for 
death  of  a  wife.  Berger,  v.  Inde- 
pendent Bros.  (Misc.),  147  N.  Y. 
Supp.  934. 
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ment.^  Under  a  statute  requiring  assessment  companies  to 
state  the  sum  they  are  to  pay  if  the  event  insured  against  hap- 
pens, the  plaintiff  need  not  show  in  order  to  recover  the  maxi- 
mum sum  the  amount  that  an  assessment  would  have  realized.'" 
Where  a  sum  certain  is  promised  the  right  to  recover  it  cannot 
be  defeated  by  showing  that  the  certificate  of  membership  limits 
the  sum  recoverable  to  the  proceeds  of  an  assessment  for  a  given 
amount  on  each  member,  it  being  provided  by  statute  that  the 
amounts  for  which  certificates  shall  issue  must  correspond  with 
the  number  of  members.'^ 

§  836.  Difference  between  English  and  American  decisions 
as  to  scope  of  recovery.  The  English  case  last  cited  limits  the 
right  to  recover  in  case  of  an  accident  insurance  to  the  suffering 
and  expenses  of  the  injured  party,  and  the  ruling  is  followed  in 
at  least  one  American  court.'*  This,  however,  seems  not  to  be 
the  accepted  doctrine  in  this  country ;  and  upon  principle  is  not 
sustainable.  The  action  in  such  case  is  upon  the  contract,  and 
if  loss  of  time  follows  it  seems  reasonable  that  it  should  be  the 
subject  of  compensation.  If  a  person,  as  the  direct  consequence 
of  an  injury,  loses  his  time  and  money  in  treating  his  injury,  to 
say  that  the  latter  shall  be  paid  back  and  the  former  be  without 
compensation  is  both  unjust  and  illogical.  Indemnity  requires 
it  and  the  general  and  accepted  rule  in  analogous  cases  fully 
supports  it.**  'Some  of  the  cases  cited  were  actions  for  breach  of 
contract,  and  are  therefore  precisely  in  point ;  others  were  based 
on  the  defendant's  negligence,  and  were  for  personal  injuries  re- 
sulting therefrom,  and  u^on  principle  are  apposite  to  the  point 
under  review.    The  liability  of  an  insurer  to  the  insured  for  loss 

29  Masons'  Fraternal  Ace.  Ass'n  v.  *3  Ransom  v.  New  York  &  E.  E. 

Riley,    65   Ark.    261;    Hart   v.   Na-  Co.,  15  N.  Y.  421;  Williams  v.  Van- 

tional  Masonic  Ace.  Ass'n,  105  Iowa  derbilt,  28  N.  Y.  224,  84  Am.  Dec. 

717.  333  (per  Balcom,  J.)  ;  Howe  M.  Co. 

80  McFarland    v.     United    States  v.  Bryson,  44  Iowa  159,  24  Am.  Rep. 

Mut.  Ace.  Ass'n,  124  Mo.  204.  735;    Drinkwater   v.    Dinsmore,    16 

31  Modern  Woodmen  Aco.  Ass'n  v.  Hun  250 ;  Indianapolis  v.  Gaston,  58 

Shryock,    54    Neb.    250,    39    L.R.A.  Ind.  224;   Morris  v.  C,  B.  &  Q.  R. 

826.  Co.,  45  Iowa  29,  11  Am.  Neg.  Cas. 

82  Francis  v.  St  Louis  T.  Co.,  5  536,   537.     See  Bean   v.   Travelers' 

Mo.  App.  9.  Ins.  Co.,  94  Oal.  581. 
Suth.  Dam.  Col.  III.— 40. 


3082- 


SUTHEELAND    OH    DAMAGES. 


[§  837 


of  time  is  not  mitigated  because  tlie  latter's  employer  allowed 
him  wages  during  the  time  he  could  not  work.^* 

§  837.  Restatement  of  the  measure  and  elements  of  damage. 
As  a  conclusion,  the  rule  of  damages  measuring  the  right  of  re- 
covery in  life  insurance  is :  1.  Upon  the  death  of  the  party  in- 
sured the  insurer  becomes  liable  to  pay  the  amount  of  the 
policy  and  interest  upon  that  sum,  if  there  be  delay.**    Under 


3*  Globe  Accident  Ins.  Co.  v.  Hel- 
wig,  13  Ind.  App.  539,  55  Am.  St. 
247. 

See  Reddiok  v.  Northern  Ace.  Co., 
180  Mo.  App.  277,  where  a  policy 
insured  against  loss  of  time  at  the 
rate  of  $70  per  month,  which  plain- 
tiff stated  in  his  application  to  be 
his  average  monthly  "wages."  It 
appeared  at  the  trial  that  part  of 
the  sum  named  was  income  from  a 
farm.  The  court  drew  a  distinction 
between  "wages"  and  "income,"  and 
'held  that  recovery  must  be  limited 
to  "wages"  strictly,  on  the  ground 
that  policy  clearly  limited  insurer's 
liability  to  damages  arising  from 
the  interruption  of  plaintiff's  ability 
to  earn  money  by  personal  efforts. 

8B  Knights  Templars  &  M's.  L. 
Ind.  Co.  V.  Crayton,  209  111.  550. 
See  §  346. 

In  some  states  by  statute  plaintiff 
may  recover  penalties  and  attorney's 
fees  in  case  of  delay  in  payment  of 
amount  due  under  a  policy.  Mutual 
Life  Ins.  Co.  v.  Owen,  111  Ark.  554 ; 
Eeddick  v.  Northern  Ace.  Co.,  180 
Mo.  App.  277;  Thompson  v.  Inter- 
state Life  &  Accident  Co.,  128  Tenn. 
526;  New  York  Life  Ins.  Co.  v. 
Hagler,  —  Tex.  Civ.  App.  — .  169  S. 
W.  1064;  International  Travelers' 
Ass'n  V.  Branum,  —  Tex.  Civ.  App. 
— ,  169  S.  W.  389;  Amarillo  Nat. 
Life  Ins.  Co.  v.  Brown,  —  Tex.  Civ. 
App.—,  166  S.  W.  658 ;  First  Texas 
State  Ins.  Oo.  v.  Jiminez,  —  Tex. 
Civ.  App.  — ,  163  S.  W.  656.     But 


such  damages  cannot  be  recovered 
in  the  absence  of  a  statute  authoriz- 
ing their  recovery.  St.  Paul  Fire 
&  Marine  Ins.  Co.  v.  Peck,  40  Okla. 
396.  The  right  of  action  for  such 
damages,  where  allowed,  accrues  at 
once  on  a  positive  refusal  to  pay,  or 
at  the  end  of  the  time  limited  by 
the  statute  for  payment.  Thompson 
V.  Interstate,  etc.  Co.,  supra.  The 
attorney's  fee  in  such,  cases  is  such 
a  fee  as  would  be  reasonable  for  the 
litigant  to  pay  for  prosecuting  the 
case,  but  not  a  contingent  or  specu- 
lative fee,  based  on  the  uncertainty 
of  the  result.  Mutual  etc.  Co.  v. 
Owen,  supra.  An  extreme  applica- 
tion of  sucli  a  statute  is  New  York, 
etc.  Co.  V.  Hagler,  supra,  where  the 
insured  in  his  life  time  made  an 
agreement  of  cancellation  with  the 
insurer.  On  setting  aside  this 
agreement,  and  allowing  a  recovery, 
the  court  held  the  insurer  liable  for 
penalty  and  attorney's  fee,  on  the 
theory  that  the  insurer  was  bound 
to  pay  on  disaffirmance  of  the  can- 
cellation agreement,  and  demand  for 
payment  of  the  policies,  and  not  en- 
titled to  await  the  decision  of  the 
court  setting  the  cancellation  agree- 
ments aside. 

Where  a  policy  provides  for  pay- 
ment of  the  amount  thereof  without 
condition,  and  a  by-law  provides 
that  insured  shall  have  power  to 
elect  between  such  form  of  payment 
and  payment  in  named  instalments, 
the  policy  should  control  where  it 
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certain  policies  there  may  be  a  deduction  from  the  sum  in- 
sured because  of  an  erroneous  statement  in  the  application  of  the 
age  of  the  insured.'*  Where  the  policy  provides  for  an  equi- 
table adjustment  of  the  insurance  in  that  event  the  insurer  is 
liable  only  for  such  sum  as  the  premiums  received  would 
have  paid  for  if  the  exact  age  had  been  disclosed.'''  Any  sum 
due  upon  premium  notes  may  be  deducted ''  if  a  counterclaim 
therefor  has  been  pleaded.'^  2.  When  there  is  an  injury  not 
fatal  the  accident  insurer  is  liable  to  pay  the  insured  damages, 
such  as  a  jury  may  find  included  in  the  follov^ing  elements: 
(1)  Expense  incurred.  (2)  Suffering  resulting  from  the  hurt 
received.  (3)  Loss  of  time  during  the  disability  caused  by  the 
injury. 

§  838.  Insurer's  liability  for  terminating  the  contract;  re- 
covery of  premium  on  unaccepted  policy;  expense  of  procuring 
other  policy.  A  contract  of  life  insurance  is  executory.  If  the 
insurer  discontinues  its  business  and  transfers  its  assets  and 
liabilities  to  another  company  each  policy-holder  has  a  right  to 
consider  his  contract  at  an  end  and  demand  such  damages  as  he 
may  be  entitled  to.*"  If  an  insurer  wrongfully  refuses  to  con- 
tinue a  policy  some  authorities  hold  that  it  is  liable  to  the 
insured  or  the  policy-holder  for  the  full  amount  paid,  with  inter- 
est from  the  time  each  payment  was  made,*^  on  the  theory  that 

• 

does  not  appear  that  insured  was  Co.,  113  La.  87;  Crowder  v.  C!onti- 

aware  of  the  by-law.    International  nental  Cas.  Co.,  115  Mo.  App.  535. 

Travelers'  Ass'n  v.  Branum,  —  Tex.  89  Penn  Mut.  L.  Ins.  Co.  v.  Nor- 

Civ.  App.  — ,  169  S.  W.  389.  cross,  163  Ind.  379. 

86  Krause    v.    Modern    Woodmen,  **  Lovell  v.  St.  Louis  Mut.  L.  Ins. 

133  Iowa  199.  Co.,  Ill  U.  S.  264,  274,  28  L.  ed. 

Where  the  misstatement   was  in  423,  426,  and  cases  cited  in  the  fol-  ■ 

application    to    a    company    whose  lowing  notes. 

risks    defendant    had    reinsured,    it  *l  Supreme  Lodge  K.  P.  v.  Mims, 

was  held  that  the  misstatement  was  —  Tex.  Civ.  App.  — ,  167  S.  W.  835; 

immaterial  and  could  not  be  taken  Mtna.  L.  Ins.  Co.  v.  Paul,  10  111.  App. 

advantage  of  by  the  reinsurer,  the  431   (interest  not  mentioned)  ;  Van 

insured  having  made  no  such  state-  Werden  v.  Equitable  L.  Assur.  Soc, 

ment.      Lowenstein    v.    Old    Colony  99  Iowa  621;  Frain  v.  Metropolitan 

Life  Ins.  Co.,  179  Mo.  App.  364.  L.  Ins.  Co.,  67  Mich.  527 ;  Alabama 

STKeenan  v.  Mutual  L.  Ins.  Co.,  Gold     L.     Ins.     Co.     v.     Garmany, 

77  N.  J.  L.  64.  74    Ga.    51;    Meade    v.    St.    Louis 

88  Lawrence  v.  Penn  Mut.  L.  Ins.  Mut.  L.  Ins.,  51  How.  Pr.  1 ;  Helme 


3084 


SUTHEKLAND    ON    DAMAGES. 


[§   838 


the  insTired  has  had  no  return  for  his  payments;  that  rule  has 
also  been  applied  where  the  insurer  has  attempted  to  reduce  its 


V.  Philadelphia  L.  Ins.  Co.,  61  ;^a. 
107,  100  Am.  Dec.  62r;  Piedmont 
&  L.  Ins.  Co.  V.  Fitzgerald,  1  Tex. 
Civil  Gas.  784,  788;  Suess  v.  Im- 
perial L.  Ins.  Co.,  64  Mo.  App.  1; 
McCall  V.  Phoenix  Mut.  L.  Ins.  Co., 
9  W.  Va.  237,  27  Am.  Rep.  558; 
Fischer  v.  Hope  Mut.  L.  Ins.  Co.,  69 
N.  Y.  161  (it  seems)  ;  Braswell  v. 
American  L.  Ins.  Co.,  75  N.  C.  8; 
Gwaltney  v.  Provident  S.  L.  Assur. 
Soc,  132  N.  C.  925;  Insurance  Co. 
V.  Tullidge,  39  Ohio  St.  240  (it 
seems)  ;  Union  Central  L.  Ins.  Co. 
V.  Bernard,  33  id.  459,  31  Am.  Rep. 
555;  American  L.  Ins.  Co.  v.  Mc- 
Aden,  109  Pa.  399 ;  Lovick  v.  Provi- 
dence L.  Ass'n,  110  N.  C.  93;  Bur- 
rus  V.  Life  Ins.  Co.,  124  N.  C.  9; 
Marshall  v.  Franklin  L.  Ins.  Co.,  176 
Pa.  628,  34  L.R.A.  159;  Thompson 
V.  New  York  L.  Ins.  Co.,  21  Ore.  464 
(it  seems).  This  rule  was  formerly 
in  force  In  Missouri  (MoKee  v. 
Phoenix  Ins.  Co.,  28  Mo.  383,  75  Am. 
Dec.  129),  but  is  not  now.  Smith 
V.  Charter  Oak  L.  Ins.  Cte.,  64  Mo. 
330. 

This  measure  of  damages  is  sus- 
tained on  the  theory  that  the  plain- 
tiff has  not  received  any  actual 
benefit  from  the  contract.  It  was 
said  in  American  L.  Ins.  Co.  v.  Mc- 
Aden,  supra,  that  the  plaintiff  may> 
in  some  sense,  perhaps,  be  said  to 
have  enjoyed  the  protection  which 
the  policy  afforded  in  the  event  of 
the  death  of  the  insured,  but  as  that 
event  did  not  occur,  the  policy  had 
as  yet  been  of  no  appreciable  actual 
advantage  to  the  plaintiff  and  no 
real  disadvantage  to  the  defendant. 
The  parties,  for  anything  that  ap- 
pears, upon  the  plaintiff's  recovery, 
are  placed  precisely  in  the  same  sit- 


uation they  were  in  before  the  con- 
tract was  made. 

One  who  has  been  induced  by 
fraud  to  take  a  policy  and  pay 
premiums  thereon  may,  on  receiving 
the  contract,  recover  from  the  agent 
who  perpetrated  the  fraud  the  sum 
paid.  Hedden  v.  Griffin,  136  Mass, 
229,  49  Am.  Rep.  25. 

If  because  of  the  negligence  of  in- 
surer's agent  in  not  forwarding  an 
application  for  insurance  it  is  not 
accepted  prior  to  the  death  of  the 
applicant  and  it  would  have  been 
accepted  prior  thereto,  the  company 
is  liable  in  action  of  tort  for  the 
amount  for  which  the  policy  would 
have  been  issued.  Carter  v.  Man- 
hattan L.  Ins.  Co.,  11  Hawaii  69. 

Beneficiaries  of  a  member  who 
had  been  expelled  without  justifica- 
tion from  a  fraternal  order,  were  al- 
lowed to  recover  the  full  amount  of 
the  certificate  without  proof  of  ten- 
der of  dues  and  assessments  by  the 
insured  after  defendant's  repudia- 
tion of  the  contract,  or  that  the  in- 
sured applied  for  reinstatement. 
The  reason  given  was  that  in  such 
case  no  tender  was  requisite  to  keep 
the  certificate  in  force,  and  that  as, 
the  insured  had  protested  against 
his  expulsion  as  being  without  legal 
right,  no  inference  of  acquiescence 
could  be  drawn.  Kulberg  v.  Na- 
tional Council  Knights  &  Ladies  of 
Security,   124  Minn.  437. 

Where  a  person  named  in  a 
beneficiary  certificate  was  ineligible 
as  such,  and  was  therefore  denied 
recovery  of  the  amount  of  the  certifi- 
cate, he  was  held  entitled  to  be 
reimbursed  for  the  amount  of  premi- 
ums he  had  paid  thereon  in  good 
faith,  together  with  interest  on  such 
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liability.**  This  measure  of  damages  is  rested  upon  the  principle 
that  a  p^rty  to  an  entire  contract,  who,  after  part  performance, 
refuses  to  completely  perform,  can  recover  nothing  for  what  he 
has  done.  The  fault  to  be  found  with  it  lies  in  this ;  it  ignores 
the  fact  that  the  insured  has  received  a  consideration  for  the 
money  he  has  expended.  A  more  just  rule  and  one  which  af- 
fords the  insured  compensation  for  the  wrong  done  him  is 
that  which  prevails  when  the  insurer  becomes  insolvent  or  is 
dissolved  and  a  claim  is  preferred  against  its  assets  or  the  fund 
which  has  been  deposited  to  secure  policy-holders.  In  such 
cases  the  insured  has  a  claim  for  the  value  of  the  policy,*'  which 
is  the  amount  it  would  cost  on  the  day  of  dissolution  or  insol- 
vency to  purchase  from  a  solvent  company  a  policy  of  the  same 
kind  for  a  like  sum  and  rate  of  premium.  This  is  ascertain- 
able by  treating  the  difference  between  the  premiums  paid  the 
first  and  to  be  paid  the  new  insurer  as  an  annuity  for  the  as- 
sured's  expectation  of  life  and  calculating  its  cash  value.**    This 


payments.  National  Union  v.  Keefe, 
263  111.  453. 

And  where  a  policy  was  held  void 
for  misrepresentation  by  the  in- 
sured, the  beneficiaries  were  allowed 
to  recover  the  amounts  paid  as 
premiums,  although  it  did  not  ap- 
pear who  paid  them,  or  whether  the 
payments  were  in  good  faith.  Royal 
Neighbors  of  America  v.  Spore,  160 
Ky.  572. 

*2  Makely  v.  j4.merican  Legion  of 
Honor,  133  N.  C.  367. 

Where  a  policy  states  that  it  is 
valued  on  a  4  per  cent,  basis  the 
insurer  cannot  thereafter  assert 
that  it  was  really  issued  on  a  3J 
per  cent,  basis,  though  it  had  the 
power  to  issue  the  policy  on  the 
smaller  basis,  if  the  effect  of  such 
assertion  would  be  to  diminish  the 
rights  of  the  insured.  Hay  v. 
Meridian  Life  &  Trust  Co.,  57  Ind. 
App.  536. 

43  Mutual  Reserve  Fund  L.  Ass'n 
V.  Ferrenbaoh,  144  Fed.  342,  75  C. 


O.  A.  804,  7  L.R.A.{N.8.)  1163; 
Supreme  Lodge  v.  Neeley,  —  Tex. 
Civ.  App.  — ,  135  S.  W.  1046;  Provi- 
dent, etc.  Co.  V.  EUinger,  —  Tex. 
Civ.  App.  — ,  164  S.  W.  1024; 
Lovell  v.  St.  Louis  Mut.  L.  Ins.  Co., 
supra;  People  v.  Security  L.  Ins.  & 
A.  Co.,  78  N.  Y.  114,  34  Am.  Rep. 
522;  Attorney-General  v.  Guardian 
Mut.  L.  Ins.  Co.,  82  N.  Y.  338. 

**  Universal  L.  Ins.  Co.  v.  Bin- 
ford,  76  Va.  103;  Clemmitt  v.  New 
York  L.  Ins.  Co.,  id.  355;  Bell's 
Case,  L.  R.  9  Eq.  Gas.  706;  Holdich's 
Case,  14  id.  72;  Smith  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  2  Tenn.  Oh.  727; 
Supreme  Lodge  v.  Neeley,  supra. 

See  Provident,  etc.  Co.  v..  EUin- 
ger, —  Tex.  Civ.  App.  — ,  164  S.  W. 
1024  (decided  on  the  authority  of 
Supreme  Lodge  v.  Neeley,  supra), 
where  the  rule  is  limited  to  cases 
where  at  the  time  of  the  breach  by 
the  insurer  the  insured  is  still  in- 
surable, and  where  the  value  of  the 
policy  at  the  time  of  the  breach  is 


3086  SUTHEKLAND    ON    DAMAGES.  [§    838 

rule  applies  to  participating  policies  except  where  bonuses  have 
been  declared  and  not  paid,  in  which  case  their  amount  is  to  be 
added  to  the  sum  originally  insured.*'  Where  the  insurer's 
breach  occurs  and  suit  is  brought  during  the  insured's  life,  but 
he  dies  before  judgment,  "the  value  of  the  policy  is  its  pres- 
ent worth  as  at  the  date  of  the  repudiation  of  the  contract  by  the 
company  of  the  sum  insured  and  payable  at  the  death  of  the 
person  whose  life  was  insured,  to  be  abated,  however,  by  the 
present  value  at  the  same  date  of  the  premiums  subsequently 
accrued,  and  also  by  the  amount  of  the  premiums  previously 
accrued  (which  are  unpaid)  and  interest  thereon."  *®  If  the  in- 
surer holds  premium  notes  the  amount  they  represent  is,  of 
course,  to  be  deducted." 

The  measure  of  damages  for  refusing  to  continue  a  policy  in 
force  may  depend  upon  the  circumstances  of  the  parties  at  the 
time  the  wrong  is  done,  at  least  in  jurisdictions  where  the  re- 
covery is  not  measured  by  the  premiums  paid.  It  is  said  in  a 
Minnesota  case:    If  at  that  time  plaintiff's  health  had  become 

said  to  be  measured  by  the  differ-  48Krebs  v.  Security  T.  &  L.  Ins. 

ence    between    the    amount    which  Co.,   156   Fed.   294;   Abell  v.   Penn 

plaintiff  would  be  obliged  to  pay  to  Mut.  L.   Ins.   Co.,  18  W.  Va.  400; 

mature  a  like  policy  in  another  com-  Bell's  Case,  L.  R.  9  Eq.  Cas.  706. 

pany  from  the  breach  to  the  end  of  «  Clemmitt  v.  New  York  L.  Ins. 

his    expectancy,     and    the    amount  Co.,  76  Va.  355,  363;   People  v.  L. 

which  would  have  been  required  to  Ins.  &   A.   Co.,  supra. 

mature  the  breached  policy  to  the  47  McEachern  t.   New   York  Life 

same  time  had  there  been  no  breach.  Ins.   Co.,   15  Ga.  App.   222;   James 

In  Pennsylvania  the  insured  may  v.   Franklin  Life  Ins.   Co.,   180  III. 

elect  to  acquiesce  in  the  action  of  App.  632;  Lovell  v.  Ins.  Co.,  supra. 

the  defendant,  treat  the  contract  as  And    where    the    policy    provided 

at  an  end  and  recover  the  consider-  that  liability  thereon  was  limited  to 

ation   paid,   or   refuse  to   recognize  difference  between  face  of  the  policy 

the  action  of  the  defendant  as  termi-  and    "any   indebtedness   of    the   in- 

nating    the    contract,    go    into    the  sured    or    beneficiary    to    the    com- 

market  and  purchase  what  the  de-  pany,"    any    indebtedness,    however 

fendant  has  refused  to  provide  and  contracted,  may  be  set  off  against 

call    upon    it    to     indemnify    him  the    amount    due    on    the    policy, 

against  the  cost  of  obtaining  what  though  the  indebtedness  Set  off  was 

he  has  been  deprived  of.     Marshall  not  a  loan  on  the  policy,  nor  could 

V.     Franklin    F.     Ins.     Co.,    supra  the  policy  have  any  loan   or  cash 

(breach  of  contract  for  perpetual  in-  surrender  value.    Citizens'  Nat.  Life 

suranee  against  fire).  Ins.  Co.  v.  Rutherford,  157  Ky.  820. 
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impaired  to  such  an  extent  as  made  it  impossible  to  secure  other 
insurance  the  extent  of  his  damages  would  be  -different  than  if 
new  insurance  could  be  had.  If  he  could  at  that  time  have  taken 
out  other  insurance  in  a  similar  company  the  measure  of 
damages  would  be  the  difference  between  the  cost  of  such  new  in- 
surance for  the  term  of  his  natural  life,  according  to  the  mortu- 
ary tables,  and  the  cost  of  carrying  the  canceled  policy  for  such 
term  according  to  the  rates  established  by  the  defendant's  rules 
as  of  the  age  of  entry.  But  if  his  health  had  become  impaired 
and  new  insurance  could  not  have  been  procured  then  the  meas- 
ure would  seem  to  be  the  present  value  of  such  policy  as  of  the 
date  of  de^th,  according  to  such  tables,  less  the  estimated  cost  of 
carrying  the  same  from  the  date  of  cancellation  at  his  then  age. 
The  rates,  as  of  the  age  of  entry,  as  fixed  by  such  rates,  would  be, 
prima  facie,  the  cost  of  such  insurance,  and  the  burden  would  be 
upon  defendant  to  show  it  otherwise.*'  In  Missouri  the  ina- 
bility of  the  insured  to  obtain  other  insurance  because  of  his  age 
and  infirmities  has  been  regarded  as  too  remote  to  be  a  ground 
of  damage.*^ 

The  cases  which  allow  the  insured  to  recover  the  premiums 
paid  and  interest  thereon  when  the  insurer  refuses  to  receive 
such  payments  as  are  necessary  to  keep  the  policj^  alive  are  sus- 
tainable only  on  the  theory  "that  there  has  been  a  total  failure  of 
consideration.  This  is  not  correct,  (except  where  the  policy  was 
void  db  initioY"  because  the  insured  has  had  insurance  during 
the  life  of  the  policy,  and  had  the  event  happened  which  would 
have  imposed  liability  upon  the  company  his  right  to  recover 
would  have  been  absolute.*^  Further,  that  measure  of  liability 
might  under  some  circumstances  result  in  the  recovery  of  a  sum 
in  excess  of  that  for  which  the  insurer  is  liable,  as  where  the 
policy  had  been  continued  for  a  great  many  years,  the  insured 
life  exceeding  the  average.     In  Speer  v.  Phcenix  Mutual  Life 

48  Ebert  v.  Mutual  Reserve  Fund  *9  Ijams    v.    Provident    Sav.    L. 

L.  Ass'n,  81  Minn.  116;  Mutual  Ee-       ^ssur.  Soc,  185  Mo.  466. 

„      ,  T      .     .  -r,  1      i_  *"  Supreme    Lodge    v.    Neelov,   — 

serve  Fund  L.  Ass'n  v.  Ferrenbach,       ^^^    ^.^^    ^^^    _=  ^^^  ^    ^  ^^^^^ 

supra;  Supreme  Lodge  v.  Neeley,  —  61  Ebert   v.   Ass'n,   supra;   Provi- 

Tex.  Civ.  App.  — .  135  S.  W.  1046.      dent,  etc.  Co.  v.  BUinger,  supra. 
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Ins.  Co.  ^^  a  son  had  insured  his  father's  life.  The  insurer  re- 
fused, after  the  policy  had  been  in  force  for  some  years,  to  re- 
ceive further  premiums.  The  court  observed  that  the  son  had 
two  remedies — one,  to  enforce  the  policy  in  equity  by  compelling 
the  company  to  receive  the  premium  and  continue  the  insurance 
in  force,  the  other  to  recover  at  law  such  damages  as  he  had  sus- 
tained. °*  The  action  was  of  the  latter  class,  and  the  recovery 
was  of  the  full  amount  paid  as  premiums  with  interest.  Speak- 
ing for  the  court,  Davis,  P.  J".,  said:  "When  the  company  broke 
this  contract  and  the  plaintiff  decided  to  sue  for  damages  instead 
of  compelling  the  continuance  of  the  contract,  he  was  entitled  to 
recover  a  sum  that  equaled  the  value  to  him  of  the  policy ;  or,  in 
other  words,  that  would  make  good  to  him  the  loss  he  sustained 
by  its  breach.  One  mode  of  ascertaining  that  would  be  to  de- 
termine the  actual  value  of  the  policy  at  the  time  of  the  breach. 
By  that  is  not  meant  what  the  company  would  be  willing  to  pay 
for  it  as  the  surrender  value  under  some  rule  of  its  own,  but  what 
it  would  cost  the  plaintiff  to  replace  the  broken  contract  by 
another  of  equal  value  to  him  for  the  same  amount  of  insurance 
and  at  the  same  rate  of  annual  premium.  His  father,  on  whose 
life  the  policy  was  taken,  had  advanced  in  years  and  doubtless 
in  infirmities.  The  difference  in  cost  in  a  responsible  company 
of  a  policy  upon  his  life,  assuring  the  same  at  $10,000  during 
life,  would  make  good  the  loss  caused  by  the  breach.  *  *  * 
Either  this  must  be  the  true  rule  of  damages  if  the  life  continue 
to  be  insurable,  or  if  it  has  ceased  to  be  insurable  their  mode  of 
ascertainment  should  be  one  which  shall  determine  the  actual 
value  of  the  policy  at  the  time  of  the  breach  as  being  a  valid  and 
obligatory  one  against  an  entirely  responsible  company.**    What 

68  36  Hun  322 ;  Brooklyn  L.  Ins.  coming  payable,  have  tried  the  ques- 

Co.  V.  Week,  9  "A.  App.  358;   Day  tion   of   forfeiture  in   an  action  to 

V.  Connecticut  L.  Ins.  Co.,  45  Conn.  recover  on  it.     Day  v.  L.  Ins.  Co., 

480,  29  Am.  Rep.  693;   Connecticut  supra. 

L.  Ins.  Co.  V.  Houser,  89  Ind.  258,  54  "If    the    person   whose   life    ia 

m  id.  266;  Kelly  v.  Security  Mut.  insured,  though  alive,  should  be  la- 

L.  Ins.  Co.,  infra.  boring  under   a   disease  that  must 

63  Doubtless   he  might  have   ten-  speedily  result  in  death  the  insurers 

dered  the  premium  as  often  as  it  ought  not  to  be  permitted  to  escape 

became  due  and,  on  the  policy  be-  the    payment    of    the    amount    for 
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that  actual  value  might  in  that  case  be  would  depend  upon  facts 
and  circumstances  susceptible  of  proof,  but  not  now  before  the 
court.  The  injustice  of  the  mode  actually  adopted  can  be  illus- 
trated by  the  fact  that  if  the  plaintiff's  father  continued  t6  live, 
and  the  plaintiff  continued  to  pay  the  premiums,  and  the  defend- 
ant to  reserve  them  for  a  few  years  longer  the  amount  to  be  re- 
covered upon  the  breach,  under  the  rule  applied  in  this  case, 
would  soon  have  exceeded  the  sum  insured  upon  the  life." 

It  has  been  said  that  the  damages,  where  the  insured  has  be- 
come uninsurable,  may  be  ascertained  by  discounting  the  face  of 
the  policy  for  the  time  of  his  life  expectancy  and  deducting 
therefrom  the  discounted  premiums  for  that  period.** 

Where  there  is  a  refusal  to  accept  a  policy  and  no  agreement 
that  the  premium  paid  should  belong  to  the  insurer  the  appli- 
cant may  recover  the  amount  of  his  note  given  for  the  first  pre- 
mium.*^ 

A  surety  company  which  breaches  its  contract  to  become 
surety  upon  a  contractor's  bond  is  liable  to  him  for  the  expense 
incurred  in  procuring  a  new  bond,  though  such  company  was 
one  of  two  sureties."  Purely  fraternal  benefit  associations  are 
not  liable  for  the  unlavirful  cancellation  of  a  membership  be- 
cause they  act  merely  as  trustees  to  collect  and  distribute  a  sick 
or  death  fund  and  have  no  other  fund,  and  no  power  to  col- 
lect money  for  any  purpose  other  than  to  meet  such  demands.*' 

§  839.  Refusal  to  issue  paid-up  policy.  In  an  action  by  the 
holder  of  an  ordinary  life  policy  to  recover  for  the  breach 
of  an  agreement  to  issue  in  lieu  thereof  a  paid-up  life  policy 
the  damages  are  not  measured  by  the  amount  paid  as  premiums 
because  the  action  is  not  in  disafiirmance  of  the  contract,  but 
by  the  difference  between  the  value  of  the  two  policies,*^  or  the 

which    the    life    was    insured,    by  67  Samuels  v.  Fidelity  &  C.  Co.,  49 

putting    an    end    to    the    contract."  Hun  122. 

Piedmont  &  A.  L.  Ins.  Co.  v.  Fitz-  68  Lavalle    v.    Societe    St.    Jean 

gerald,  1  Tex.  Oiv.  Cas.  784,  789.  Baptiste,   17   R.   I.   680,   16   L.R.A. 

65  Kelly  V.  Security  Mut.  L.  Ins.  392. 

Co.,  106  App.  Div.   (N.  Y.)   352.  69  American  L.  Ins.   &,  T.   Co.  v 

66  Prince  v.  State  Mut.  L.  Ins.  Co.,      Schultz,  82  Pa.  46;  Farley  v.  Union 
77  S.  C.  187.  Mut.    L.    Ins.    Co.,    41    Hun    303; 
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value  of  the  paid-up  policy  and  interest  thereon.®"  A  policy  on 
the  joint  lives  of  a  husband  and  his  wife  stipulated  that  if  de- 
fault should  be  made  in  the  payment  of  any  premium  after  the 
second  the  company  would  issue  a  paid-up  policy  for  a  sum 
equal  to  the  full  amount  of  the  annual  premiums  paid  at  the  time 
of  default.  An  action  was  brought  for  the  breach  of  this  agree- 
ment while  both  the  insured  were  living.  'No  damages  were 
proved,  and  therefore  the  recovery  was  limited  to  a  nominal  sum. 
In  considering  the  difficulty  of  arriving  at  the  measure  of  dam- 
ages on  account  of  the  uncertainty  of  the  duration  of  the  lives  of 
the  insured,  Valentine,  J.,  said:  "Evidently  then,  while  both 
the  parties  are  living,  they  should  not  be  entitled  to  recover  in  an 
action  for  a  failure  to  issue  the  policy  more  than  one  of  them 
would  be  entitled  to  recover  on  such  a  policy  at  the  death  of  the 
other.  In  fact,  it  would  not  seem  that  they  would  be  entitled  to 
recover  as  much.  The  use  of  the  money  is  surely  worth  some- 
thing. If  one  of  the  parties  should  die  before  judgment  were 
rendered  then  the  amount  of  the  judgment  should  probably  be 
the  amount  for  which  the  policy  should  have  been  issued,  to- 
gether with  interest  from  the  date  of  such  death.  If,  however, 
both  of  the  parties  were  living  at  the  date  of  the  judgment  the 
judgment  should  probably  be  for  a  sum  which  would  purchase 
such  a  policy  in  a  good  and  responsible  life  insurance  com- 
pany." ®^  If  the  action  for  the  breach  of  a  clause  in  a  policy 
which  stipulated  that  it  was  non-forfeiting  after  a  certain  num- 
ber of  premiums  have  been  paid  is  against  a  mutual  company, 
and  the  insured  held  a  participating  policy,  the  reserve  fund 
governs  the  extent  of  his  recovery.**    The  presumption  is  that 

Phoenix  Mut.  L.  Ins.  Co.  v.  Baker,  what  was  actually  due.     Chandler 

85  111.  410.  V.  John  Hancock  Mut.  Life  Ins.  Co., 

Where  plaintiff  sued  for  the  whole  180  Mo.  App.  394. 

amount   due  under  the  policy   and  60  Rumbold  v.  Penn  Mut.  L.  Ins. 

failed  to  recover,  but  where  defend-  Co.,  7  Mo.  App.  71;  Union  Cent.  L. 

ant    admitted    liability    for    a    less  Ins.    Co.    v.    McHugh,    7    Neb.    66; 

amount   than   claimed,   as   paid  up  Phtenix  Mut.  L.  Ins.  Co.  v.  Baker, 

insurance,    it    was    held    proper    to  85  111.  410. 

enter  judgment  for  the  amount  due  61  Missouri  Valley  L.  Ins.  Co.  v. 

as   paid   up   insurance   if   the   com-  Kelso,  16  Kan.  481. 

plaint  would  support  a  recovery  of  62  Nashville      L.      Ins.      Co.      v. 
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a  company  doing  business  has  on  hand  such  a  fund  as  will  meet 
the  demands  of  policy-holders,  and  the  onics  is  on  the  insurer  to 
show  the  contrary.**  Where  a  policy  provides  that  on  lapse  for 
non-payment  of  premiums  the  insured  may  elect  as  between  a 
paid  up  policy  and  extended  insurance  for  the  amount  of  the 
policy  for  a  named  periSd,  the  right  to  elect  to  take  such  ex- 
tended insurance  is  a  valuable  property  right,  of  which  insured 
cannot  be  deprived,  and  which  is  not  affected  by  forfeiture  of 
the  primary  rights  under  the  policy,**  except  where  the  policy 
provides  that  such  extended  insurance,  to  be  available  to  the  in- 
sured, must  be  requested  before  the  lapse.*' 

§  840.  Liability  of  re-insurer.  Re-insurance  is  a  contract  of 
indemnity  and  binds  the  re-insurer  to  pay  the  re-insured 
the  loss  sustained  in  respect  to  the  subject  insured,  to  the  ex- 
tent for  which  he  is  re-insured.**  "Since  the  decision  of  the 
French  court  of  admiralty  at  Marseilles  in  December,  1848,*'' 
it  has  been  uniformly  held  that,  where  the  first  insurer  becomes 
insolvent  and,  on  a  compromise  with  his  creditors,  pays  only  a 
certain  percentage  of  the  loss,  the  re-insurer  is,  nevertheless, 
bound  to  pay  the  re-insured  the  full  amount  of  the  loss  to  the 
extent  of  the  re-insurance.  The  most  carefully  considered 
case,  and  perhaps  the  leading  case  upon  this  subject,  is  Hone 
V.  Mutual  Safety  Ins.  Co.*'  In  this  case  the  decision  of  the 
French  admiralty  court  is  followed,  and  the  court  repeat  with 

Mathews,  8  Lea  499.     See  Cohen  v.  resentatives  of  the  insured  neverthe- 

New  York  Mut.  L.  Ins.  Co.,  50  N.  less  recovered). 

Y.  610,  10  Am.  Rep.  522 ;  New  York  65  Warren  v.  Postal  Life  Ins.  Co., 

L.  Ins.  Co.  V.  Statham,  93  U.  S.  24,  163  App.  Div.    (N.  Y.)    638   (where 

23  L.  ed.  789.  the  insured   did  not  make  request 

63  Nashville      L.      Ins.      Co.      v.  for   the   extended   insurance   before 

Mathews,  8  Lea  499.  lapse,  and  it  was  held  that  recovery 

64McEachern   v.   New  York   Life  was    limited    to    the    amount    due 

Ins.   Co.,  15  Ga.  App.  222    (where  under  the  alternative  choice,  or  paid 

the  policy  provided  for  an  election  up  insurance), 

between  paid  up  insurance  and  ex-  66  May,  Ins.,  §  11;  National  Mut. 

tended  insurance  for  the  amount  of  Ins.  Co.  v.  Home  Ben.  Soc,  181  Pa. 

the    policy    for    seven    years,    and  143,  59  Am.  St.  666. 

where  the  insured  died  within  the  67  Cited,    says   Longworth,   J.,   in 

period  named.  No  request  was  made  Emerigon     Traitg     des     Assurance, 

for   extended   insurance   before   the  Meredith's  Translation,   202. 

death  of  the  insured,  but  the  rep-  68  Sandf .  137,  2  N.  Y.  235. 
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approval  the  language  of  Emerigon  and  Roccus  to  the  effect  that 
the  re-insurer  is  bound  to  pay  the  whole  loss  which  is  incurred 
by  the  first  insurer."  *'  The  reason  is  that  the  insolvency  of  the 
original  insurer  in  no  wise  affects  the  contract  of  re-insurance. 
There  is  no  privity  of  contract  between  the  original  insured  and 
the  re-insurer.  The  contract  of  re-insurance  is  totally  dis- 
tinct from  and  unconnected  with  the  original  insurance,  the 
holder  of  which  has  no  kind  of  claim  against  the  re-insurer,  but 
only  against  the  first  insurer.  Policies  of  re-insurance  usually 
contain  a  condition  that  the  loss,  if  any,  is  payable  pro  rata,  and 
at  the  same  time  and  in  the  same  manner  as  by  the  re-insured 
company.  Under  such  a  clause  the  sum  paid  by  the  latter 
company  is  the  measure  of  the  re-insurer's  liability.™  But 
where  the  latter's  policy  does  not  contain  that  clause  it  is  liable 
to  the  re-insured  for  the  amount  named  therein,  if  it  does  not 
exceed  the  amount  of  the  loss,  though  the  original  insurer  has  not 
paid  the  full  amount  for  which  it  was  liable.''^  If  a  claim  is  made 
against  the  insurer  and  notice  thereof  is  given  the  re-insurer 
the  latter  must  exercise  its  election  to  contest  or  admit  it 
within  a  reasonable  time.  If  it  does  not  disapprove  of  a  suit  or 
authorize  the  re-insured  to  settle  it  the  presumption  is  that  it 
authorizes  the  litigation,  and  by  jiist  implication  it  must  in- 

89  Per   Longworth,   J.,    in   Insur-  confession  or  witliout  notice  to  the 

ance  Co.  v.  Insurance  Co.,  38  Oliio  reinsurer    was     binding     upon     it. 

St.   11,  17,  43  Am.  Rep.   413.     To  Consolidated,    etc.    Co.    v.    Casliow, 

tlie    same    effect    is    Blackstone    v.  tnpra. 

Allemania  F.  Ins.  Co.,  56  N.  Y.  104;  'I  Insurance  Co.  v.  Insurance  Co., 

Consolidated  R.  E.  &  F.  Ins.  Co.  v.  88  Ohio  St.   11,  43  Am.  Rep.  413; 

Cashow,  41  Md.  59;  Eagle  Ins.  Co.  V.  Gantt  v.  American  Cent.  Ins.  Co., 

Lafayette    Ins.     Co.,    9    Ind.    443;  68  Mo.  503,  540,  30  Am.  Rep.  802; 

Strong  T.   American   Cent.   L,   Ins.  Eagle    Ins.    Co.    v.    Lafayette    Ins. 

Co.,  4  Mo.  App.  7.  Co.,  9  Ind.  443;   Blackstone  v.  Ins. 

'0  Illinois    Mut.    F.    Ins.    Co.    v.  Co.,  supra. 
Andes  Ins.  Co.,  67  111.  362;  Black-  The  use  of  the  words  "loss  pay- 
stone  V.  Ins.  Co.,  supra.  able  at  the  same  time  and  in  the 

Where  the  reinsurer's  policy  ex-  same  manner"  as  by  the  reinsured 
pressed  that  it  was  subject  to  the  companies  restricts  the  reinsurer's 
same  risks,  valuations,  conditions  liability  to  the  proportion  which 
and  mode  of  settlement  as  may  be  the  policy  of  the  latter  bears  to  the 
adopted  or  assumed  by  the  re-  amount  of  the  original  insurance  re- 
insured   company,    a    judgment    by  gardless    of    whether    it    has    been 
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demnify  the  re-insured  against  the  costs  and  expenses  necessarily 
and  reasonably  incurred  in  defending  the  suit.''*  The  effect  of 
failing  to  defend  after  notice  is  to  make  the  first  insurer,  by  op- 
eration of  law,  the  agent  of  the  re-insurer.  Hence  a  judgment 
rendered  against  the  former,  after  a  defense  made  in  good  faith, 
would  bind  the  latter ;  but  it  would  be  otherwise  as  to  a  judgment 
obtained  by  collusion,''*  or  without  notice.''* 

It  is  incumbent  upon  the  re-insured  to  prove  the  loss  in  order 
that  it  may  have  a  cause  of  action  against  the  re-insurer ;  this  it 
must  do  in  the  same  manner  as  the  person  insured  must  have 
proved  it  against  the  original  insurer.''* 

Seotion  4. 

title  insueanoe. 

§  840a.  Nature  of  contract.  The  contract  of  a  title  insurer 
is  one  of  indemnity,  and  because  it  is  subject  to  much  the  same 
rules  of  damages  as  prevails  between  vendor  and  purchaser  needs 
but  little  attention  here.  The  reader  will  find  the  chapter  on 
Vendor  and  Purchaser  sufficiently  full  to  answer  the  questions 
which  arise  under  such  policies.  The  rights  of  the  parties  to 
such  a  policy,  where  a  question  arises  concerning  incumbrances 
on  the  property  covered  by  it  are  to  be  determined  as  of  its  date.''^ 
The  vendee  of  incumbered  land  may  recover  because  of  the  exist- 
ence of  an  encroachment  the  difference  between  the  value  of  the 
land  as  it  was  and  as  it  would  have  been  if  there  had  been  no 


changed   by   the   reinsured.     Home  Ins.  Co.,  99  N.  Y.  124;  Oonsolidated 

Ins.  Co.  V.  Continental  Ins.  Co.,  180  Ins.  Co.  v.  Cashow,  41  Md.  59. 

N.   Y.   389,   105   Am.   St.   772,  and  TSQantt  v.  American   Cent.   Ins. 

cases  cited.  Co.,    supra,    approving    New    York 

T2  New  York  Cent.  Ins.  Co.  v.  Na-  State  M.  Ins.  Co.  v.  Protection  Ins. 

tional   P.   Ins.    Co.,   20   Barb.   468;  Co.,    1    Story    458. 

New  York  State  M.  Ins.  Co.  v.  Pro-  '*  Faneuil  Hall  Ins.  Co.  v.  Llver- 

tection  Ins.  Co.,  1  Story  458 ;  Gantt  pool,  L.   &  Gr.  Ins.   Co.,  153  Mass. 

V.  American  Cent.  Ins.  Co.,  68  Mo.  63,  10  L.R.A.  423. 

503;  Faneuil  Hall  Ins.  Co.  V.  Liver-  75Yonkers,    etc.    F.    Ins.    Co.    v. 

pool,   etc.   Ins.   Co.,   153   Mass.   63,  Hoffman  Ins.  Co.,  6  Roberts  316. 

10  L.R.A.  423;  Jackson  v.  St.  Paul  Tepalliser   v.    Title   Ins.    Co.,    61 
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encroachment."  Under  a  policy  covering  a  mortgagee's  loss  or 
damage,  not  exceeding  $1,500,  by  reason  of  defects  or  unmarket- 
ability  of  title  or  because  of  liens  or  incumbrances,  the  recovery 
by  the  insured  is  measured  by  the  value  of  the  land,  not  by  the 
amount  of  his  mortgage,  the  security  for  which  was  totally  lost 
because  of  a  prior  mortgage." 

Section  5.. 

indemnity  and  sijeety  insueance. 
§  840b.  Rule  of  construction.  It  is  believed  that  the  chapter 
on  Suretyship  covers  the  questions  arising  on  policies  of  indem- 
nity insurance  and  also  the  bonds  of  surety  companies.  As  is 
there  indicated,  these  bonds  are  to  be  most  strongly  construed 
against  the  companies  if  their  language  is  doubtful  or  ambig- 
uous.™ On  the  other  hand,  if  their  language  is  clear  liability 
will  be  limited  to  the  sum  expressed  though  the  bond  may  have 
been  renewed  several  times.'" 


Misfe.  (N.  Y.)  490.     See  Trenton  P.  U.  S.  133,  42  L.  ed.  977;  Guarantee 

Co.  V.  Title  G.  &  T.  Co.,  176  N.  Y.  Co.  v.  Mechanics'  Sav.  Bank  &  T. 

65-  Co.,  183  U.  S.  402,  46  L.  ed.  253; 

77  Glyn  V.  Title  G.  &  T.  Co.,  132  ^^^^.^^^  3   ^^  ^  ^ 

App.  Div.   (N.  Y.)   859. 

78  Whiteman  v.   Merion  T.   &  T.  *^'  ^^'  '^™-  ^*-  "^• 

Co.,  25  Pa.  Super,  Ot.  320.  80  American    B.    Co.    v.    Morrow, 

79  American  S.  Co.  v.  Pauly,  170  supra. 
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CHAPTEE  XX. 

LANDLORD  AND  TENANT. 

Section  1. 

landlobd  against  tenant. 

§  841.  Action  for  use  and   occupation,  nature  of;    lease  aa   evidence  of 
value. 

842.  Measure  of  recovery;   continuance  of  terms  of  lease;    conduct  of 

parties;  evidence. 

843.  Same  subject. 

844.  Actions  to  recover  rent — Abandonment  of  lease. 

845.  Amount  of  rent  recoverable  as  affected  by  subsequent  facts. 

846.  Recovery  of  rent  payable  in  specific  articles,  or  as  taxes. 

847.  Effect  of  termination  of  lease  by  lessor. 

848.  Recovery  of  rent  barred  by  eviction  of  lessee;   what  amounts  to 

eviction. 

849.  Apportionment  of  rent. 

850.  Same  subject. 

851.  Effect  of  partial  destruction  of  demised  property;   liability  under 

statutes. 

852.  Effect  of  entire  destruction  of  demised  premises. 

853.  Effect  of  taking  premises  for  public  use 

854.  Lessee's  liability  for  interest. 

855.  Covenants  for  repairs. 

856.  Measure  of  liability  for  not  making  repairs. 

857.  Same  subject. 

858.  Samj  subject. 

859.  Liability  of  assignee  of  lease  for  repairs. 

860.  Damages  for  not  making  repairs  in  special  cases. 

861.  Covenants  not  to  sublet  or  assign;  liability  for  breach;  proximate 

cause  of  loss;  improper  use  of  premises. 

862.  Covenants  to  insure,  damages  for  breach. 

Section  2. 

tenant  against  landlord. 

863.  Lessor's  covenant  for  quiet  enjoyment;  what  is  a  breach. 

864.  The  general  rule  of  damages. 

865.  Special   and   consequential   damages   for   breach   of   various   cove- 

nants. 

866.  Same  subject;   exemplary  damages. 

867.  Recovery  for  damage  to  business. 
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§  868.  Same  subject. 

869.  Same  subject. 

870.  Same  subject. 

871.  Mitigation  of  damages  by  lessee. 

872.  Lessor's  covenant  to  repair,  etc.;  measure  of  liability. 

873.  Lessee's  duty  concerning  repairs;  recovery  for  making. 

874.  Liability  of  lessor  for  special  and  consequential  damages. 

875.  Eemoval  of  fixtures. 

876.  Eecoupment. 

Section  1. 

landlord  against  tenant. 

The  principal  claim  of  a  landlord  against  his  tenant  is  that 
for  rent,  or  for  compensation  in  some  form  for  the  use  of  the  de- 
mised premises.  Leases  generally  contain,  however,  other  cove- 
nants or  stipulations  for  breach  of  which  the  landlord  may 
recover  damages :  as  covenants  to  repair,  not  to  sublet  or  assign, 
and  to  insure.    And  these  will  be  discussed  in  their  order. 

§  841.  Action  for  use  and  occupation,  nature  of;  lease  as 
evidence  of  value.  This  is  an  action  of  general  assumpsit  for 
reasonable  compensation  for  the  use  of  real  estate  with  the  per- 
mission of  the  owner,  or  one  who  is,  as  to  the  occupant,  entitled 
to  the 'rights  of  a  landlord.  In  England  this  action  is  supposed 
to  have  been  given  by  a  statute  of  Geo.  11.,^  and  it  is  probable 
that  it  did  so  originate ;  but  the  weight  of  American  authority 
is  that  it  is  maintainable  on  the  principles  of  the  common  law.* 

1 11  Geo.  II.,  ch.  19,  sec.  14.  Mon.  247 ;  Burnham  v.  Best,  10  B. 
"That  act  enabled  the  landlord  to  Mon.  227;  Gould  v.  Thompson,  4 
bring  an  action  on  the  case  for  use  Mete.  (Mass.)  227;  Dwight  v.  Cut- 
and  occupation  without  being  liable  ler,  3  Mich.  566,  64  Am.  Dee.  105; 
to  be  defeated  by  proof  of  a  parol  Eppes  v.  Cole,  4  Hen.  &  Munf.  161, 
demise  or  agreement.  But  the  ac-  4  Am.  Dee.  512. 
tion  of  debt  for  use  and  occupation  In  Hogsett  v.  Ellis,  17  Mich.  351, 
lay  at  common  law,  and  could  not  371,  Christiancy,  J.,  said:  "Since 
be  defeated  by  proof  of  a  demise  not  the  old  notion  that  such  a  claim 
under  seal  reserving  a  certain  rent."  savors  of  the  realty  and  could  there- 
Smith's  Landlord  &  T.  200.  fore  be  recovered  only  by  an  action 

2  Beaver  County  v.  Beaver  Valley  of  a  higher  nature  has  been  quite 

T.    Co.,    229    Pa.    565;    Crouch    v.  generally    exploded,    and    especially 

Briles,  7  J.  J.  Marsh.  255,  23  Am.  since    the    true    theory    of    implied 

Dec.  404;  Roberta  v.  Tennell,  3  T.  B.  promises  in  assumpsit  has  come  td 
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It  must  be  founded  upon  contract,  express  or  implied,  creating 
the  relation  of  landlord  and  tenant  and  imposing  upon  the  de- 
fendant the  obligation  to  pay  for  the  use  of  the  premises.'  The 
form  of  the  action,  however  does  not  imply  that  it  is  based  upon 
an  express  contract,  nor  does  it  presuppose  a  demise ;  *  still  if 
there  be  an  actual  lease  not  under  seal  ^  this  action  will  lie,  and 
such  lease  is  admissible  to  establish  the  relation  of  landlord  and 
tenant  and  to  fix  the  amount  of  rent.*    A  contract  may  be  compe- 


be  better  understood  and  settled, 
and  such  promises  no  longer  rest 
merely  upon  the  inference  that  a 
promise  in  fact  has  been  made,  but 
upon  the  duty  of  the  defendant  to 
pay,  a  duty  which  he  will  not  be 
heard  to  deny  that  he  has  promised 
to  perform,  courts  in  this  country 
have  very  properly  held  that  as- 
sumpsit for  use  and  occupation  may 
be  maintained  at  common  law.  And 
we  are  certainly  unable  to  see  why 
the  implied  promise  to  pay  a  rea- 
sonable compensation  for  the  use  of 
the  owner's  premises  does  not,  with- 
in the  limitations  above  laid  down, 
come  clearly  within  the  principle  of 
an  implied  promise  at  common  law, 
as  the  like  promise  to  pay  for 
the  use  of  a  horse  or  the  reason- 
able  value   of  goods   purchased." 

3  Cole  V.  Thompson,  134  Iowa  685 
Janouch   v.   Pence,   3  Neb.    (Unof. 
867 ;  Taylor's  Landlord  &  T.,  §  636 
Hood  V.   Mathis,   21   Mo.   308;    Ed 
monson  v.   Kite,  43  Mo.   176;    Kit 
tredge    v.    Peaslee,    3    Allen    235 
Davidson    v.    Ernest,    7    Ala.    817 
Bradley     v.     Davenport,     6     Conn 
1 ;  Henwood  v.  Cheeseman,  3  S.  &  R, 
500 ;  Pierce  v.  Pierce,  25  Barb.  243 
Dalton  V.  Laudahn,  30  Mich.  349 
Logan    V.    Lewis,    7    J.    J.    Marsh 
3 ;  Cook  V.  Medbury,  150  Mass.  499 
Henderson  v.  Detroit,  61  Mich.  378 
Alexander  v.  Alexander,  52  111.  App 
195;    Skinner   v.    Skinner,   38   Neb, 
756;  Marr  v.  Ray,  151  111.  340,  26 
Suth.  Dam.  Vol.  III.— 41. 


L.R.A.  799  (the  rule  has  been  ex- 
tended by  statute  in  Illinois)  ; 
Sievers  v.  Brown,  34  Ore.  454,  45 
L.R.A.  642. 

In  Alabama  a  judgment  or  decree 
awarding  damages  for  use  or  occu- 
pation or  for  the  mesne  profits  inci- 
dent to  the  wrongful  possession  of 
land  is  based  upon  the  tort,  and  the 
defendant  cannot  claim  exemptions 
as  against  the  same.  Gunn  v. 
Hardy,  130  Ala.  642. 

*  Alexander  v.  United  States,  39 
Ct.  of  Cls.  383;  Chambers  v.  Ross, 
25  N.  J.  L.  293;  Wilkinson  v.  Wil- 
kinson, 62  Mo.  App.  240;  Skinner  v. 
Skinner,  38  Neb.  756. 

B  In  Michigan  an  action  for  use 
and  occupation  will  lie  on  a  sealed 
lease.  Beecher  v.  Duffield,  97  Mich. 
423,  citing  cases. 

In  New  Hampshire  assumpsit  lies 
against  a  lessee  holding  under  a 
sealed  lease  the  covenants  of  which 
have  been  broken,  to  recover  for  any 
beneficial  use  in  excess  of  the  dam- 
age resulting  from  a  breach  of  the 
covenants.  Meredith  M.  Ass'n  v. 
American  T.  D.  Co.,  67  N.  H.  450. 

6  Burnham  v.  Best,  10  B.  Mon. 
227;  Sargent  v.  Ashe,  23  Me.  201 
Osgood  v.  Dewey,  13  Johns.  240 
Stevens  v.  Coffeen,  39  111.  148 ;  Per 
rine  v.  Hankinson,  11  N.  J.  L.  181 
Williams  v.  Sherman,  7  Wend, 
109 ;  Crawford  v.  Jones,  54  Ala.  459 
Syllivan  v.  Stradling,  2  Wils.  208 
Birch  V.  Wright,  1  T.  E.  387 ;  Wil 
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tent  evidence  for  that  purpose  though  not  valid  as  a  lease  under 
the  statute  of  frauds.'  On  a  verbal  lease  for  more  than  a  year 
no  action  will  lie  where  the  statute  requires  it  to  be  in  writing ; 
but  if  the  statute  has  not  declared  such  a  lease  to  be  void  any  use 
may  be  made  of  it  by  either  party  except  that  of  bringing  an  ac- 
tion upon  it.  If  the  lessee  enters  under  such  a  lease  he  may  use 
it  for  the  purpose  of  showing  that  he  is  not  a  trespasser,  and 
after  he  has  enjoyed  the  leased  premises  for  the  term  he  will  be 
liable  for  the  rent,  not  upon  the  express  contract,  but  upon  that 
implied  by  law  from  his  use  and  occupation  of  the  premises,  and 
either  party,  it  is  believed,  may  use  the  contract  to  fix  the 
amount  to  be  recovered.* 

§  842.  Measure  of  recovery;  continuance  of  terms  of  lease; 
conduct  of  parties;  evidence.  Circumstances  in  the  conduct  of 
the  parties  may  suffice  to  show  that  the  occupation  was  with  the 
owner's  permission,  notwithstanding  a  notice  to  quit  and  a  tacit 
agreement  in  respect  to  the  amount  of  rent  paid.  Thus,  a  tenant 
had  been  occupying  at  a  stipulated  rent  of  $250  a  month,  and 
the  landlord  served  him  with  a  notice  to  quit,  having  the  effect 
to  terminate  the  tenancy  at  the  expiration  of  the  current  rent 
period ;  but  it  appeared  that,  before  such  service,  the  tenant  had 
proposed  to  the  landlord,  through  a  third  person,  to  continue  his 

kins  v.  Wingate,  6  id.  62 ;   Brewer  The  grantor  terminated  the  contract 

V.    Palmer,    3    Esp.    213;    Baker   v.  by    bringing    suit.      Prior    to    such 

Holtpzaffell,  4  Taunt.  45 ;   Egler  v.  termination  the  damages  were  meas- 

Marsden,  5  id.  25;   Smith  v.  Stew-  ured  by  the  loss  sustained  from  the 

art,  6  Johns.  46,  5  Am.  Dee.  186;  failure  to  fill  the  tank;   thereafter 

Van    Beuren    v.    Wotherspoon,    74  by  the  reasonable  value  of  the  use 

App.  Div.   (N.  Y.)   123;  Bancroft  v.  and  occupation. 

Wardwell,  13  Johns.  489,  7  Am.  Dec.  7  De  Medina  v.  Poison,  Holt's  N. 

396;    Weil   v.    Defenbaugh,    65    111.  P.  47;   Nachbour  v.  Wilner,  34  111. 

App.  489;  Marr  v.  Ray,  1-51  111.  340,  App.  237;   Warner  v.  Hale,  67  111. 

26    L.R.A.    799;    Evans   v.   Winona  595;    Herrmann  v.   Curiel,   3   App. 

L.  Co.,  30  Minn.  515;  Steele  v.  An-  Div.   (N.  Y.)   511. 

heuser-B.  B.  Ass'n,  57  Minn.  18.  See  8  Roberts  v.  Tennell,  3  T.  B.  Mon. 

Williams   v.    Ladew,    171    Pa.    369,  247;  Parker  v.  HoUis,  50  Ala.  411; 

stated  in  §  842.  Otto  v.  Jackson,  35  111.  349,  citing 

In  Gulf,  etc.  R.  Co.  v.  Dunman,  85  local  cases;    Butterfield  v.   Kirtley, 

Tex.   176,  the  grantee  was  to  have  115  Iowa  207  ( yearly  rental  value  of 

certain  rights  on  condition  of  filling  farm   lands  usually   rented   by  the 

a    tank    with    water    at    intervals.  year). 
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tenancy  at  $300  per  month ;  that  the  landlord  expressed  himself 
satisfied  with  it,  though  there  was  no  evidence  that  he  notified 
the  tenant  of  his  acceptance.  The  tenant  remained  in  possession, 
and  in  an  action  for  the  rent  the  court  said,  "the  inference  is 
that  he  did  so  with  the  consent  of  the  plaintiff,  and  that  the  pro- 
posal was  accepted.  We  must  infer  this,  or  infer  that  he  kept 
possession  against  the  plaintiff's  will  and  as  a  trespasser ;  and  of 
the  two  inferences  we  adopt  the  former."  '  Where  a  tenant  holds 
over  after  his  lease  has  expired  the  inference  that  the  parties 
consent  to  a  continuance  of  the  same  terms  is  so  strong  that  it  is 
adopted  as  a  rule  of  law.^"  And  where  the  assignee  or  the  mort- 
gagee of  goods  in  a  store  building  held  under  an  unexpired  lease 


9Hoff  V.  Baum,  21  Cal.  120; 
Brinkley  v.  Walcott,  10  Heisk.  22; 
Griffin  v.  Knisely,  75  111.  411.  See 
Keegan  v.  Kinnare,  123  111.  280; 
Winnipeg  L.  &  M.  Co.  v.  Witcher, 
15  Manitoba  423. 

The  rent  offered  by  a  tenant  can- 
not be  accepted  as  the  reasonable 
value  of  the  premises  if  the  petition 
names  a  less  sum.  Aull  v.  Bowling 
Green  O.  H.  Oa,  130  Ky.  789. 

In  Chambers  v.  Ross,  25  N.  J.  L. 
293,  it  was  held  that  a  landlord  does 
not  deprive  himself  of  the  right  to 
recover  rent  of  a  tenant  by  errone- 
ously disclaiming  the  relation  un- 
less such  disclaimer  has  been  acted 
on  by  the  tenant  or  prejudiced  him. 

10  Butterfield  v.  Kirtley,  115  Iowa 
207;  Baker  v.  Root,  4  McLean  572 
Ames    V.    Schuesler,    14    Ala.    600 
Schilling   v.    Holmes,   23   Cal.   227 
Whittemore  v.  Moore,  9  Dana  315 
Carter    v.     Collar,     1    Phila.     339 
Phillips  V.  Monges,  4  Whart.  226 
Hemphill  v.  Flynn,  2  Pa.  144;   Os 
good  V.  Dewey,  13  Johns.  240 ;  Evert 
son   v.   Sawyer,  2   Wend.   507;    Me- 
Carty  v.  Ely,  4  E.  D.   Smith  375 
Clapp  v.  Noble,  84  111.  62;   Parker 
v.   Hollis,   50   Ala.   411;   Meaher  v. 
Pomeroy,  49  Ala.   146;   Quinette  v. 


Carpenter,  35  Mo.  502;  Laugerenne 
V.  Dougherty,  35  Pa.  45;  Prickett 
V.  Ritter,  16  111.  96 ;  Weston  v.  Wes- 
ton, 102  Mass.  514;  New  York,  etc, 
R.  Co.  V.  Randall,  102  Ind.  453 
Roley  V.  Crabtree,  72  111.  App.  581 
Clinton  W.  C.  Co.  v.  Gardner,  99  111 
151 ;  Goldsborough  v.  Gable,  152  111, 
594;  Haynes  v.  Aldrieh,  133  N.  Y 
287,  28  Am.  St.  636;  German  State 
Bank  v.  Herron,  111  Iowa  25;  Du- 
buque L.  Co.  V.  Kimball,  111  Iowa 
48;  Eppstein  v.  Kuhn,  225  111.  115, 
10  L.R.A.(N.S.)  117;  Kenwood  H. 
Co.  V.  Hiland,  153  111.  App.  108; 
Millington  v.  O'Dell,  35  Ind.  App. 
225;  Kennedy  v.  New  York,  196  N. 
Y.  19,  25  L.R.A.(N.S.)  847;  Stevens 
v.  New  York,  111  App.  Div.  (N.  Y.) 
362 ;  Waterman  v.  Le  Sage,  142  Wis. 
97,  135  Am.  St.  1002  (at  the  option 
of  the  landlord)  ;  Walker  v.  Gun- 
nels, 188  Ala.  206;  Meyers  v.  John- 
son, 186  111.  App.  37. 

The  legal  presumption  from  the 
holding  over  of  a  renewal  of  the  ten- 
ancy cannot  be  rebutted  by  proof  of 
a  contrary  intention  on  the  part  of 
the  tenant  alone.  Clinton  W.  C.  Co. 
V.  Gardner,  supra.  Contra,  Puckett 
V.  Scott,  45  Tex.  Civ.  App.  392. 
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to  the  assignor  or  mortgagor  takes  possession  of  the  goods  and 
uses  the  building  in  the  ordinary  way  he  is  liable  for  the  stip- 
ulated rent,  and  not  merely  for  a  quantum  meruit  for  use  and 
occupation.'^  But  the  rule  does  not  apply  and  such  an  agree- 
ment is  not  implied  where  the  lease  contains  collateral  stipula- 
tions which  could  not  be  performed  in  a  subsequent  term ;  '*  nor 
where  the  intention  to  continue  the  same  terms  is  otherwise  re- 
butted by  the  provisions  of  the  lease  "  or  the  conduct  of  the  par- 
ties ;  "  where  notice  is  given  that  a  higher  rent  will  be  claimed  " 


11  Hatch  V.  Van  Dervoort,  54  N.  J. 
Eq.  511;  Cameron  v.  Nash,  41  App. 
Div.  (N.  Y.)  532;  Walton  v.  Staf- 
ford, 14  App.  Div.   (N.  Y.)   310. 

A  receiver  has,  subject  to  the  or- 
der of  the  court,  the  right  to  elect 
whether  he  will  perform  the  execu- 
tory contract  of  his  insolvent  or  not, 
and  is  entitled  to  a  reasonable  time 
after  taking  possession  of  the  estate 
in  which  to  make  such  election. 
But  if  he  takes  possession  of  the  in- 
solvent's leasehold  estate  and  occu- 
pies the  premises  until  the  lease  ex- 
pires he  must,  in  the  absence  of  an 
agreement  or  notice  to  the  contrary, 
pay  the  stipulated  rent  though  the 
lessor  did  not  formally  require  an 
election.  Spencer  v.  World's  Colum- 
bian Exp.,  163  111.  117. 

So  long  as  an  order  of  court  pro- 
viding for  the  payment  by  the  re- 
ceiver of  the  contract  rent  remains 
in  force  he  cannot,  though  the  lessor 
has  become  insolvent  and  judicial 
proceedings  were  pending  to  deter- 
mine to  whom  the  monthly  rental 
should  be  paid,  escape  the  payment 
of  such  rent.  Liability  for  rent  at 
that  rate  is  not  affected  because  the 
lessee  deposited  with  the  lessor  a 
sum  of  money  which  the  lease  pro- 
vided should  be  liquidated  damages 
if  the  lessee  failed  to  carry  out  his 
contract.  In  other  words,  the  re- 
ceiver   cannot    apply    such    sum    as 


part  payment  of  the  rent  for  the 
time  of  his  occupancy  of  the  prem- 
ises if  the  damages  sustained  by  the 
lessor  because  of  the  lessee's  breach 
of  the  contract  exceeds  it.  Blackall 
V.   Morrison,   170  111.   152. 

On  electing  to  accept  such  an 
estate  the  receiver  must  take  it  as 
a  whole;  and  after  taking  and  hold- 
ing possession  of  the  premises  for 
three  months  and  conducting  the 
business  carried  on  therein  by  the . 
insolvent,  he  cannot,  in  the  absence 
of  any  order  by  the  court  which  ap- 
pointed him,  escape  liability  for  rent 
by  giving  the  lessor  notice  and  sur- 
rendering possession.  De  Wolf  v. 
Royal  T.  Co.,  173  111.  435. 

12  Diller  v.  Roberts,  -13  S..  &  R. 
60,  15  Am.  Dec.  578. 

13  Abbot  V.  Shepherd,  4'*Phila.  90, 
15  Am.  Dec.  581,  note. 

14  Ossowski  V.  Wiesner,  101  Wis. 
238. 

A  lessee  who  continues  in  posses- 
sion of  the  premises  against  the  will 
of  the  owner  must  pay  their  rental 
value  rather  than  the  amount  stip- 
ulated in  an  expired  lease.  Jackson 
B.  Co.  V.  Wagner,  123  La.  798.  A 
tenant  who  is  treated  as  a  tres- 
passer must  pay  the  fair  rental 
value  of  the  premises.  Gergens  v. 
McCullum,  27  Okla.  155. 

i6Ho£F   V.    Baum,    21    CaL    120; 
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or  the  tenant  gives  notice  of  a  different  intention  "  or  attorns  to 
a  stranger.^''  A  tenant  of  a  city  in  possession  of  a  stall  in  a 
market  who  continues  in  possession  after  the  adoption  of  an  or- 
dinance discontinuing  the  market  is  liable  only  for  the  reason- 
able worth  of  the  premises,  regardless  of  the  rent  stipulated  for 
in  the  lease.  ^'  The  value  of  the  use  of  the  premises  may  be  recov- 
ered where  the  landlord  electa  to  treat  a  tenant  holding  over  as  a 
trespasser.^®  Where  the  premises  have  been  sub-let  in  part  and 
the  sub-tenant  holds  over  after  the  termination  of  both  tenancies 
the  landlord's  redress  against  his  tenant  includes  the  value  of  the 
whole  premises  for  the  time  possession  is  withheld  and  the, 
costs  of  ejecting  the  sub-tenant.^"  There  cannot  be  a  recovery  by 
the  owner,  after  the  resumption  of  occupancy  of  the  premises, 
of  damages  because  of  the  increased  expense  of  living  therein  as 
compared  to  the  expense  of  living  in  a  hotel,  nor  because  of  the 
preference  in  favor  of  living  in  the  latter.  Such  damages  are 
more  fanciful  than  real  as  the  law  regards  damages,  and  based 
largely  upon  the  matter  of  individual  taste  and  preference,  which 
is  too  remote  and  speculative  for  the  law  to  permit.*' 

Where  the  lease  was  not  for  an  annual  rent  it  has  been  held 
not  to  govern  after  the  term  expired,  but  other  evidence  was  ad- 
missible to  show  what  was  a  reasonable  annual  rent.**  So  it 
has  been  held  that  circumstances  affecting  the  condition  of  the 
premises  may  be  shown  to  diminish  or  increase  the  rent.*^    The 

Griffin  V.  Knisely,  75  III.  4ll ;  Max;k-  42;    Rand  v.  Pursell,  58  111.  App. 

V.  Burt,  5  Hun  28.  228. 

Where,  however,  a  tenant  occupy-  1'  Sheppard's  Home  v.   Wood,  — 

ing  premises  under  a  verbal  lease,  Tex.  Civ.  App.  — ,  143  S.  W.  988. 

paying  rent  from  month  to  month  18  Detroit  v.   Gleason,   116   Mich, 

served    notice    of    his    intention    to  564. 

vacate  at  the  end  of  the  month  and  19  Keegan    v.    Kinnare,    123    111. 

the    landlord   accepted    such    notice  280. 

but  offered  to  permit  the  tenant  to  20  Henderson  v.  Squire,  L.  R.  4  Q. 

hold  over  a  few  months  at  a  certain  B.  170. 

rent  payable  in  advance  the  tenant  21  Shannon  v.  Loeb,  65  Wash.  640. 

is  liable  for  a  month's  rent  at  the  22  Evertson    v.   Sawyer,    2    Wend, 

specified  rate  where  he  holds   over  507. 

ten    days   after   time   for   vacating.  83  Whittcmore  v.   Moore,   9  Dana 

Chicago  Embossed  Moulding  Co.  v.  315;   Clapp  v.  Noble,  84  111.  82,  25 

Hoffman,  184  111.  App.  617.  Am.  Rep.  429.     See  McCarty  v.  Ely, 

16  Delano   v.    Montague,   4    Cush.  4  E.  D.  Smith  375. 
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old  lease  is  only  evidence  of  a  continuing  agreement  at  a  like  rate 
in  connection  with  the  silence  or  other  conduct  of  the  parties 
evincing  consent  to  abide  by  its  terms  for  an  extended  time. 
Hence,  any  facts  are  admissible  which  contradict  the  inference  of 
such  consent.**  Thus,  after  a  sufficient  notice  to  quit  to  terminate 
a  pending  lease  a  landlord  served  the  tenant  with  notice  that  if 
he  continued  in  possession  after  the  date  when  the  tenancy  ceased 
under  the  notice  he  would  be  charged  with  an  increased  rent, 
and  it  was  held  that  such  increased  rent  was  recoverable.*'  So 
where  a  tenant  was  let  into  possession  during  the  currency  of  a 
term,  the  rent  then  being  4:11.,  with  an  agreement  that  at  the 
end  of  the  term  he  was  to  pay  80Z..;  and  he  paid  the  4:11.,  but  the 
agreement  was  abandoned  in  consequence  of  disputes  arising  in 
regard  to  it,  though  he  continued  to  occupy,  it  was  held  that  the 
jury  should  consider  what  was  a  fair  rent  for  the  continued  hold- 
ing, and  that  no  necessary  inference  could  be  drawn  from  the 
former  holding  at  411.^  If  a  tenant  enters  with  the  consent 
of  two  owners,  but  afterwards  promises  one  to  pay  him  his  half, 
this  has  been  held  sufficient  to  entitle  him  to  recover  separately 
for  his  share.*' 

A  special  action  may  be  maintained  on  an  agreement  which 
is  absolute  to  pay  rent  for  the  use  of  real  estate  though  the  ten- 
ant has  not  taken  possession  where  there  is  a  demise,  parol  or 
otherwise,  and  the  lessor  is  not  at  fault  in  preventing  actual  en- 
joyment.*' But  general  assumpsit  for  use  and  occupation  will 
not  lie  if  the  tenant  has  never  gone  into  possession;  though  if 
he  has  taken  a  lease  for  a  specified  term,  agreeing  to  pay  rent, 
and  gone  into  possession  so  as  to  vest  the  term,  this  action  will 
lie  for  the  rent  of  the  whole  term  although  he  may  have  aban- 
doned the  possession  before  tiie  stipulated  period  expired.*^ 

24  Thomas   v.    Zumbalen,   43    Mo.  Co.,  62  Wash.  260,  35  L.R.A.(N.S.) 

471.  426;  Tully  v.  Dunn,  42  Ala.  262. 

8B  Higgins    V.    Halligan,    46    111.  89  Pinero  v.  Judson,  6  Bing.  206 ; 

173;    Amsden   v.    Blaisdell,   60   Vt.  Jones  v.  Reynolds,  7  C.  &  P.  335; 

386.    See  Canning  v.  Fibush,  77  Cal.  WooUey  v.  Wathling,  id.  610;  Edge 

196.  V.  Straflford,  1  Cr.  &  J.  391;  Sullivan 

26  Thetford  v.  Tyler,  8  Q.  B.  95.  v.  Jones,  3  C.  &  P.  579 ;  Crommelin 

2T  Sargent  v.  Ashe,  23  Me.  201.  v.  Thiess,  31  Ala.  412,  70  Am.  Dee. 

asOldfield    v.    Angeles    B.    &    M.  499;  Adreon  v.  Hawkins,  4  Har.  & 
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A  mere  tenant  at  will  has  no  term  vested  in  him  and  is  only 
liable  for  actual  occupation."  He  is  liable  in  assumpsit  for  use 
and  occupation  for  the  interval  between  the  termination  of  his 
lease  and  the  election  of  the  lessor  to  treat  him  as  a  trespasser. 
Where  such  tenant's  right  was  confined  to  the  use  of  water  the 
damages  were  to  be  determined  by  the  amount  the  plaintiff  could 
reasonably  and  probably  have  got  for  its  use  from  others  if  the 
defendant  had  surrendered  possession  at  the  end  of  his  lease. 
The  cost  to  him  of  water  elsewhere  or  the  loss  if  he  did  not  get 
it  were  not  material.  While  it  was  competent  for  the  plaintiff 
to  show  that  the  sum  named  as  consideration  for  the  lease  was 
not  the  entire  consideration,  it  was  error  to  receive  testimony 
showing  a  mere  incidental  advantage  to  the  landlord  from  the 
business  conducted  by  the  defendant.'^  In  order  that  there  may 
be  a  recovery  for  use  and  occupation  the  plaintiff  must  show  an 
actual  use.  Where  the  action  was  to  recover  for  a  building  con- 
sisting of  a  store  and  lofts,  they  not  being  connected,  the  delivery 
of  the  key  to  the  store  and  the  continued  use  and  occupation  of 
the  latter  was  not  such  a  delivery  of  the  lofts  as  supported  a  re- 
covery for  their  use  and  occupation.'* 

§  843.  Same  subject.  Where  the  agreement  was  not  signed 
by  the  lessee  and  the  lessor  failed  to  fulfill  on  the  point  which 
was  the  principal  inducement  to  it,  it  was  held  that  the  lessee 
could  hardly  be  said  to  have  enjoyed  under  the  agreement,  and 
the  jury  were  instructed  to  allow  compensation  only  according 
to  the  benefit  he  actually  received.^'    The  court  said  "that  an 

J.  319 ;  McGunnagle  v.  Thornton,  10  38  Tomlinaon  v.  Day,  2  B.   &  B. 

S.  &  R.  251 ;  Coit  v.  Planer,  7  Rob-  680. 

ert.  413;   Ward  v.  Wilcox,  1  Denio  Though  the  refusal  to  execute  a 

37 ;  Hoffman  v.  Delihanty,  13  Abb.  lease  be  unjustifiable  if  the  proposed 

Pr.    388;  .Hall  v.   Western   T.   Co.,  lessor   does   not   show   he   has  been 

34  N".  y.   284;   Little  v.  Martin,  3  damaged  the  lessee  may  recover   a 

Wend.  219,  20  Am.  Dee.  688;  West-  deposit  made  if  there  is  no  stipula- 

lake  V.  De  Graw,  25  Wend.  669.  tion  that  it  should  be  deemed  liqui- 

80  Crommelin  v.  Thieas-,  31  Ala.  dated  damages.  Weinberg  v.  Green- 
412,  70  Am.  Dec.  499.  berger,  47  N.  Y.  Misc.  117;  Broad- 

81  Williams  v.  Ledew,  171  Pa.  way  Renting  Co.  v.  Wolpin,  59  N.  Y. 
369.  Misc.  199. 

32  Herrmann  v.  Ouriel,  3  App.  Div.  In    the    absence   of   a    completed 

(N.  Y.)   511.  agreement  the  tenant  may  show  the 
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eviction  of  part  of  the  premises  being  shown,  the  jury  was  to 
ascertain,  independently  of  any  agreement,  what  the  defendant 
ought  to  pay."  The  lessee  not  having  executed  the  lease,  he  was 
not  thereby  bound  to  pay  the  rent  reserved ;  and  not  having  en- 
joyed what  it  purported  to  grant,  the  rent  so  reserved  could  not 
be  regarded  as  the  measure  of  recovery.  In  a  later  English  case 
the  lessors  had  not  executed  the  indenture  which  purported  to 
grant  certain  tolls  for  a  year.  It  was  held  that  the  grantee, 
although  he  enjoyed  the  tolls  for  the  full  term,  was  not  bound 
by  the  covenant  on  his  part  to  pay  the  sum  reserved  as  the  con- 
sideration. Such  sum,  it  was  concluded,  was  fixed  as  the  price 
of  the  conveyance  of  an  estate  or  right  in  the  tolls  for  a  year,  and 
though  the  grantee  had- received  the  tolls,  the  right  or  estate  had 
not  been  granted ;  that  in  fact  he  had  occupied  under  a  mere  li- 
cense, and  therefore  there  could  be  no  recovery  except  on  a  quaov- 
turn  meruit.^*  Where  the  amount  of  rent  or  compensation  for 
the  use  has  not  been  fixed  by  agreement  it  is  a  quantum  meruit 
claim;  the  landlord  is  only  entitled  to  what  it  was  reasonably 
worth,  and  this  must  be  ascertained  by  the  jury  upon  evidence. 
If  the  property  was  untenantable  that  fact  will  affect  the  amount 
of  recovery.^*  All  the  facts  concerning  the  cost  and  use  of  the 
property  and  the  repairs  made  upon  it  may  be  shown  to  aid  the 
jury  in  fixing  a  fair  compensation  for  its  use.'*  If  it  might  have 
been  leased  but  for  the  defendant's  occupancy  the  sum  which  it 
would  have  rented  for  measures  the  recovery  *''  though  the  de- 
fendant did  not  use  it  for  the  purpose  for  which  it  was  adapted, 
but  for  one  which  did  not  require  the  use  of  all  the  premises.^' 
The  liability  of  the  occupier  is  measured  by  the  value  of  his  oc- 
cupancy at  the  time  he  enters  upon  the  property.     Subsequent 

terms    and    conditions    upon   which  er  v.  Gardella,  1  Wash.  139;  Vande- 

the  stipulated  rent  was  to  be  paid.  voort  v.  Gould,  36  N.  Y.  639;  Knox 

Sydney    Harbour    Trust    Com'rs    v.  y.  Singmaster,  75  Iowa  64. 
Warburton,  6  New  South  Wales  St.  gg  Beaver  County  v.   Beaver  Val- 

^'^P-  ■'■^^-  ley  T.  Co.,  229  Pa.  565. 

81  Gulf,  etc.  R.  Co.  V.  Dunman,  85  „^  ,    \       „,    ^           n   ^t     *. 

„  -ina  -^^  ii,  i.  i  o  i  37  Galveston  W.  Co.  v.  Gulf,  etc. 
lex.  176,  citing  the  text;  Swatman 

V.  Ambler,  8  Ex.  72.  ^-  Co.,  72  Tex.  454,  459. 

35Brolaskey  V.  Loth,  5  Phila.  81;  38-Horton    v.    Cooley,    135    Mass. 

Potter  V.  Truitt,  3  Harr.  331 ;  Meek-      589. 
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fluctuations  in  its  value  do  not  affect  the  amount  "whioh  may  be 
recovered  of  him.'^  As  might  be  expected,  this  view  does  not 
everyvyhere  prevail;  it  seems  more  consistent  vyith  the  idea  of 
compensation  to  make  the  value  during  the  period  of  detention 
the  basis  upon  which  to  award  damages.*"  The  owner  may  base 
his  demand  upon  the  rental  value  of  the  property  for  general 
purposes,  and  show  all  the  uses  to  which  it  could  have  been  put,*' 
or  upon  the  particular  use  to  which  the  defendant  put  it.  If 
the  latter  is  alleged  the  defendant  may  show  the  expense  in- 
curred in  adapting  it  to  such  use  and  mitigate  the  recovery  to 
that  extent.** 

A  tenant  in  common  who  ousts  his  co-tenant  from  possession 
is  liable  for  the  reasonable  rental  value  of  the  land,  and  not 
merely  for  such  sum  as  he  received  therefor.*'  One  who  is  a 
joint  owner  of  one-fourth  of  a  building,  the  other  three-fourths 
of  which  have  been  leased  to  a  tenant  who  necessarily  occupied 
the  whole  of  it,  cannot  affect  the  rights  of  the  tenant  under  his 
lease  by  failing  to  agree  with  him  as  to  the  rent  to  be  paid  for  his 
interest.  And  where  such  owner  has  received  rent  at  the  same 
rate  as  his  co-owners  he  cannot  claim  more ;  that  will  be  deemed 
to  be  a  reasonable  rent.**  Where  an  entry  was  made  upon  land 
and  certain  rights  were  acquired  upon  condition  that  the  party 
acquiring  them  should  fill  with  water  once  a  week  a  tank  owned 
by  the  other  party,  and  on  failure  to  do  so  the  owner  sued  for  the 
land  and  for  damages,  thus  terminating  the  contract,  he  was  en- 
titled to  recover  the  value  of  the  use  and  occupation  of  the  land 
and  privileges  held  by  the  other  party  subsequent  to  the  time 
of  bringing  suit ;  the  damages  prior  to  that  time  were  measure- 
able  by  the  contract  and  consisted  of  the  loss  from  the  failure  to 
fill  the  tank.*'    A  mortgagee  in  possession  must  answer  for  the 

89  Pope  V.  United  States,  26  Ct.  of  43  Boggs   v.    Douglass,    105    Iowa 

Cls.  11 ;  Johnson  v.  Same,  2  id.  391.       344      gee  Collins  v.  Collins,  8  App. 


303, 


«Hablich  v.  University  Park  B.      -pj^    (N.  Y.)  502. 

44Nott   V. 
Am.  St.  525. 

45  Gulf, 
Tex.  176, 


Co.,  177  Ind.  193.  44Nott   v.   Owen,   86  Me.   98,   41 

41  Reisert  v.  New  York,  174  N.  Y. 

196 

42  New  York  v.  Brown,  179  N.  Y.  *'  61".  etc.  E.  Oo.  v.  Dunman,  85 
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reasonable  rental  value  of  tte  premises,  and  if  entitled  to  in- 
terest on  the  debt  is  chargeable  with  interest  on  the  rent,  -which, 
if  no  application  of  the  proceeds  thereof  has  been  made  by  the 
mortgagor,  should  be  computed  without  annua!  rents.*'  The 
rental  value  is  recoverable  pending  an  appeal  in  unlawful  de- 
tainer." « 

The  action  to  recover  for  use  and  occupation  is  an  equitable 
one,  and  the  plaintiff  can  recover  no  more  than  is  equitably  due.*' 
Where  the  defendant  was  turned  out  of  possession  of  a  demised 
farm,  after  making  preparations  for  crops  which  he  could  not 
reap,  so  that  he  received  no  benefit  from  the  occupation,  it  was 
held  that  the  plaintiff  could  recover  nothing.*'  A  certain  share 
of  the  profits  of  a  tavern  and  farm  was  stipulated  to  be  paid  for 
their  use,  and  it  was  held  to  be  a  money  rent ;  though  the  amount 
was  uncertain,  that  was  no  impediment  to  recovery  on  a  count 
for  use  and  occupation.  The  uncertainty  would  be  removed  by 
such  proof  as  the  plaintiff  might  be  able  to  produce.  If  unable 
to  prove  the  actual  profits,  he  might  resort  to  proof  of  the  value. 
And  the  defendant  whose  appropriate  duty  it  was  to  keep  and 
render  an  account  of  the  profits,  as  well  as  to  pay  the  plaintiff 
his  share,  might  exhibit  proof  of  the  actual  profits  in  order 
thereby  to  limit  the  demand 'against  him.'" 

To  establish  the  rental  value  evidence  may  be  received  show- 
ing what  the  property  had  rented  for  in  years  immediately  pre- 
ceding the  period  in  question,  and  also  what  other  similar  tene- 
ments rented  for  in  the  same  neighborhood  at  and  about  the 
same  time.*^  On  this  point  Whitman,  C.  J.,  said:  "Nothing 
is  more  common,  in  ascertaining  the  value  of  one  thing  than  to 
compare  it  with  others  of  known  value  and  of  a  similar  de- 
scription. Money  itself  is  but  a  thing  of  known  and  fixed  value ; 
and  we  are  continually  comparing  all  other  things  with  it  by  way 
of  fixing  their  value.    If  two  dwelling-houses  are  nearly  contig- 

«  Walter  v.  Calhoun,  88  Kan.  801.      208;  Gilhooley  v.  Washington,  4  N. 
*T  Gambill    v.    Cooper,    159    Ala.      y   217 
637;  §  2146,  Code. 
a.^-M      J-J.1.  T^r    A    ,  .        ■  Boperrine  v.  Hankinson,  11  N.  J. 

*»  Meredith  M.  Ass  n  v.  American 

T.  D.  Co.,  66  N.  H.  539.  L.  181. 

«9  Wheeler   v.   Shed,    1    D.   Chip.  Pi  Fogg  y.  Hill,  21  Me,  529, 
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uous  and  one  of  them  has  a  known  and  fixed  value  and  the  other 
has  not,  but  its  value  has  to  be  ascertained,  resort  may  be  had  to 
a  comparison  of  the  one  with  the  other  for  that  purpose.  Our 
constant  course  of  reasoning  is  from  things  known  to  things  un- 
known; and  our  deductions  depend  upon  it.  Our  conclusions 
from  circumstantial  evidence  are  of  this  nature;  and  the  evi- 
dence here  relied  upon  to  prove  the  value  of  a  tenancy  is  of  this 
class.  The  leases  of  the  store  in  question  in  former  years,  to 
which  one  of  the  defendants  was  a  party,  were  properly  admis- 
sible. These  show  what  he  had  admitted  the  value  of  the  tenancy 
to  be  in  years  immediately  previous.  If  rents  had  fallen  it  would 
have  been  competent  for  the  defendants  to  have  shown  it  by  way 
of  lessening  the  effect  in  a  greater  or  less  degree  arising  from 
such  admission."  **  An  agreement  between  the  parties  as  to  the 
subsequent  rental  value  of  premises  is  an  admission  as  to  their 
'prior  rental  value.*'  But  evidence  of  what  one  had  paid  for  the 
use  of  the  property  is  not  admissible  as  a  ground  and  measure  of 
his  recovery  against  another. °*  The  actual  net  receipts  from 
the  premises  may  be  shown;  such  evidence  is  not  conclusive. °* 
The  opinions  of  witnesses,  having  knowledge  of  the  particular 
subject,  are  generally  admissible  on  questions  of  value. *°  The 
reasonable  compensation  recoverable  in  an  action  of  forcible  en- 
try and  detainer  cannot  be  shown  by  evidence  of  the  profits  the 
plaintiff  might  have  made  if  the  premises  were  available  for  use 
in  connection  with  other  property.*''  The  inability  to  give  pos- 
session to  prospective  tenants  after  the  vacation  of  premises  by 
the  tenant  who  held  over  is  cause  for  charging  him  with  the 
rental  value  during  their  non-occupancy;*'  but  such  value 
cannot  be  doubled  under  a  statute  permitting  that  to  be  done 
while  the  premises  are  detained,*' 

62  Id.  Uunman,  supra,  citing  the  text.  See 

B3  Dickinson  v.  Arkansas  City  I.  §§  444,  445,  654. 

Co.,  77  Ark.  570,  113  Am.  St.  170.  "Sparrevohn  v.  Fisher,  2  Phillip. 

S.Moore  V.Harvey,  50  Vt.  297.  ''\^'^^^^    ^^.^.^^    ^^^^^^^^^    ^ 

66  More  V.  Deyoe,  22  Hun  208.  g^^^  gg  ^h.  Div.  390,  and  the  case 

66  Combs  V.  Lake,  91  Ark.  128,  cit-  cited  in  next  note. 

ing  the  text;    Gulf,  ete.  R.  Co.  v.  69  Shannon  v.  Loeb,  65  Wash.  640. 
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§  844.  Actions  to  recover  rent  —  Abandonment  of  lease.  Ac- 
tions for  the  recovery  of  rent  are  generally  for  a  fixed  sum,  either 
reserved  by  a  written  instrument  or  made  certain  by  oral  agree- 
ment. In  either  case  when  the  contract  is  proved  the  jury 
have  but  to  ascertain  the  amount  in  arrear  and' interest,  unless 
on  some  ground  of  defense  there  is  a  right  to  an  abate- 
ment, or  the  right  of  action  or  liability  is  divided  by  convey- 
ance of  the  reversion  or  assignment  of  the  term.  The  only 
difference  in  substance  between  an  action  directly  on  the  terms 
of  the  lease  and  an  action  for  use  and  occupation  is  that  in  the 
one  the  declaration  is  special  and  in  the  other  general ;  the  pur- 
pose of  both  actions  is  the  same,  and  both  arise  upon  contract.^" 
If  the  lessee  removes  from  or  refuses  to  occupy  the  premises 
during  the  term  or  to  pay  rent  and  an  action  is  brought  to  re- 
cover before  the  term  has  expired,  the  recovery  may  include 
the  amount  due  up  to  the  time  of  the  trial, ^^  and  no  reason  is  per; 
ceived  why  it  might  not  embrace  the  whole  sum  which  will  be- 
come due  according  to  the  terms  of  the  lease. *^  An  action  may 
be  brought  to  recover  each  successive  instalment  of  rent  as  it 
falls  due.°'  But  there  cannot  be  a  recovery  of  rent  before  the 
rent  day  because  of  the  tenant's  declarations  as  to  his  future  con- 
duct in  connection  with  the  premises.®*  The  stipulated  rent  is 
not  to  be  diminished  because  the  lessee  has  paid  for  water  which 
was  essential  to  the  enjoyment  of  the  premises,  the  lessor  not 

60  Dalton  v.  Laudahn,  30  Mich.  It  is  held  in  Lennox  v.  Vandalia 
349.  C.  Co.,  158  Mo.  473,  that  a  landlord 

61  Cummins  v.  Hanson,  10  Daly  cannot  amend  his  petition  so  as  to 
493.  Contra,  Waterman  v.  Buck,  58  include  a  claim  for  rents  accrued 
Vt.  529;  Stanley  v.  Turner,  68  id.  since  the  suit  was  brought;  to  do 
315.                                          .  so,  it  is  said,  would  be  to  state  a 

62  Cleveland  v.   Bryant,   16   S.   C.  new  cause  of  action.  , 

634;   Dock  v.  Pratt,  30  Pa.   Super.  63  McDole  v.  McDole,  106  111.  452; 

Ot.  598;  Oldfield  v.  Angeles  B.  &  M.  Marshall  v.  Grosse  C.  Co.,  184  111. 

Co.,  62  Wash.  260,  35  L.R.A.(N.S.)  421,  75  Am.   St.   181;   Bradbury  v. 

426;  Massie  v.  State  Nat.  Bank,'  11  Higginson,  supra;  Williams  v.  Hou- 

Tex.  Civ.  App.  280.     Contra,  Brad-  ston  C.  Works,  46  Tex.  Civ.  App.  70; 

bury  V.  Higginson,  162  Cal.  602  (the  Davidson    v.    Hirsch,    45   Tex.    Civ. 

instalments    of    rent    are    not    due  App.  631. 

under  the  terms  of  the  lease).  64 Oliver  v.  Loydon,  163  Cal.  124. 
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having  agreed  to  pay  for  it/'  nor  because  of  the  landlord's  breach 
of  duty  to  the  tenant,  the  latter  remaining  in  possession.**  In 
the  absence  of  an  agreement  that  rent  shall  be  paid  in  advance, 
,  it  is  not  due  until  the  end  of  the  rent  period."  A  statute  making 
a  tenant  liable  for  double  rent  for  the  time  he  remains  in  pos- 
session of  the  premises  after  the  expiration  of  his  term  applies 
where  he  so  remains  because  of  necessity.**  It  is  not  a  defense 
to  an  action  for  rent  that  after  the  tenants  took  possession  they 
used  the  leased  premises  for  lewd  purposes  and  the  landlord  took 
no  steps  to  put  them  out.*®  If  the  landlord,  without  being  bound 
so  to  do,  makes  repairs  with  the  consent  of  the  tenant  and  while 
he  is  in  possession,  completing  them  with  reasonable  promptness, 
the  tenant's  liability  for  rent  is  not  affected  although  he  was 
excluded  from  the  premises  while  they  were  being  made.'*  The 
defense  of  ultra  vires  will  not  prevent  the  collection  of  past-due 
rent  by  a  lessor  corporation  to  a  lessee  corporation  which  has 
secured  the  payment  thereof  by  sureties,  the  contract  not  being 
malum  in  se  or  expressly  prohibited  by  law,  but  not  being  within 
the  expressed  or  implied  powers  of  the  lessor. '''  The  expense 
incurred  in  removing  machinery  left  on  the  premises  by  the 
tenant  by  the  execution  of  a  warrant  of  this  possession  may  be 
recovered  in  an  action  for  rent  in  arrears.''*  Where  the  lessor 
relets  the  premises  for  the  remainder  of  the  term  at  the  risk  of 
the  lessee,  and  credits  him  with  such  rent  as  is  realized,  the 
liability  of  the  latter  for  rent  accruing  before  the  entry  for 

BSLeighton  v.  Ricker,  173  Mass.  88  Eegan    v.    Fosdick,    18    N.    Y. 

564.  Misc.  556. 

The    landlord    is    bound    to    pay  *®  Cougle  v.  Denamore,  57  111.  App. 

water  rents  in  New  York  if  it  is  not  " 

otherwise  agreed.    Darcey  v.  Steger,  ™  ^^tz  v.  Voigt  B.  Co.,  116  Mich. 

23  N.  Y.  Misc.  145.  ^^^\  „  „    „    .,     „ 

.arr  =!        ^   4.     ■     n    n  '1  Bath  G.  L.   Co.  v.  Claffy,  151 

..r^'T   "  -,r  '      N.  Y.  24,  36  L.R.A.  664.     See  Pull- 

118  Mo.  App.  134.  ^^^,^  p    ^    ^^    ^    ^^^^^^^  ^    ^^^ 

87Dauchy    I.    Works    v.    McKim  171  U.  S.  138,  43  L.  ed.  108;  Rector 

Gasket  &  Mfg.  Co.,  85  111.  App.  584;  y   Hartford  D.  Co.,  190  111.  380,  92 

Dixon   V.   Niccolls,   39   111.   372,   89  m.  App.  175. 

Am.  Dec.  312;  Parker  v.  Grotatow-  'i'Z  Qlaser   v.   Cumiakey,   16  N.  Y. 

«ky,  129  Ga.  623.  Supp.  89. 
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breach  of  condition  is  not  affected  because  the  subsequent  rent 
was  in  excess  of  what  he  stipulated  to  pay.'* 

The  damages  for  the  abandonment  of  a  lease  by  the  tenant 
are  measured  by  the  difference  between  the  rent  agreed  to  be 
paid  and  the  suin  the  landlord  could  have  realized  from  the 
premises  by  the  use  of  due  diligence  after  they  came  into  his 
possession.'*  The  landlord  does  not  release  his  tenant  from 
liability  under  the  lease  by  re-entering  the  premises  after  they 
have  been  abandoned;  the  tenant's  only  right  is  to  be  credited 
with  the  amount  the  landlord  may  realize  from  them.'"^  Under 
a  lease  stipulating  for  the  reletting  of  premises  if  the  tenant 
abandoned  them  the  amount  received  from  a  new  tenant  is  to 
be  credited  to  the  tenant  who  abandoned  unless  a  warrant  of 
dispossess  was  issued  prior  to  the  reletting  and  after  rent  be- 
came due.''^    Where  the  reletting  is  done  for  the  benefit  of  the 


73  Richardson  v.  Gordon,  188  Mass. 
279. 

74Silva  V.  Bair,  141  Cal.  599; 
Holton  V.  Andrews,  151  N.  C.  340; 
Higgins  V.  Street,  19  Okla.  45,  13 
L.R.A.(N.S.)  398;  San  Antonio  B. 
Ass'n  V.  Brents,  39  Tex.  Civ.  App. 
443 ;  Oldfield  v.  Angeles  B.  &  M.  Co., 
62  Wash.  260,  35  L.R.A.(N.S.)  426; 
Massie  v.  State  Nat.  Bank,  11  Tex; 
Civ.  App.  280;  Auer  v.  Hoffman, 
132  Wis.  620 ;  Fitzgerald  v.  Mandas, 
21  Ont.  L.  E.  312 ;  Bradbury  v.  Hig- 
ginson,  supra;  Hinde  v.  Madansky, 
161  111.  App.  216;  Resser  v.  Corwin, 
72  111.  App.  625;  Cleveland  v. 
Bryant,  16  S.  C.  634;  Segal  v. 
Ensler,  16  N.  Y.  Misc.  43;  Rich 
V.  Doyenn,  85  Hun  510. 

Where  a  total  and  final  breach  of 
a  lease  occurs  by  the  insolvency  of 
a  corporation  which  was  the  lessee 
and  the  repudiation  of  the  lease  by 
its  receiver,  the  lessor  should  im- 
mediately declare  the  breach  to  be 
total,  and  is  entitled  to  establish 
his  claim  against  the  estate.  The 
damages  are  measured  by  the  dif- 


ference between  the  rent  stipulated 
in  the  lease  and  the  actual  rental 
value  for  the  balance  of  the  term. 
Minneapolis  B.  Co.  v.  City  Bank,  74 
Minn.  98,  38  L.R.A.  415;  Ex  parte 
Inglis;  In  re  Paulin,  4  New  Zeal. 
L.  R.  (Super.  Ct.)  1338;  Ex  parte 
Llynvi  v.  Coal  &  I.  Co.;  In  re  Hide, 
L.  R.  7  Ch.  28;  Dock  v.  Pratt,  30 
Pa.  Super.  Ct.  598,  citing  the  text 
and  note. 

The  reasonable  diligence  the  land- 
lord must  use  to  relet  the  premises 
does  not  require,  if  the  abandoned 
lease  covered  only  part  of  a  build- 
ing, that  he  should  join  any  other 
part  of  it  thereto  or  try  to  make  a 
lease  for  a  longer  term  than  was 
covered  by  the  one  in  question. 
Woodbury  v.  Sparrell  Print,  198 
Mass.  1. 

'S  Marshall  v.  Grosse  C.  Co.,  su- 
pra; Bradley  v.  Walker,  93  111.  App. 
609;  Seheelky  v.  Koch,  119  N.  C. 
80;  Fitzgerald  v.  Mandas,  21  Ont. 
L.  R.  312 ;  Auer  v.  Penn,  99  Pa.  370. 

76  Berg  V.  Kaiser,  1^7  App.  Div. 
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tenant  he  cannot  complain  of  the  terms — as  where  a  tenant  was 
secured  for  the  remaining  three  months  of  the  lease  on  con- 
dition that  no  rent  should  be  paid  for  the  first  two  months.'''' 

The  general  rule  that  the  party  injured  by  the  breach  of  a 
contract  or  by  a  tort  is  bound  to  take  reasonable  measures  to 
mitigate  his  damages  finds  its  principal  exception  in  cases  of 
this  kind.  The  landlord  is  under  no  obligation  to  rent  prem- 
ises which  have  been  abandoned  by  a  tenant.'''  On  the  abandon- 
ment of  a  contract  to  rent  rooms  with  table  board  for  a  term 
stated  and  at  a  price  fixed,  "with  no  deduction  in  case  of 
absence,"  the  damages  are  not  limited  to  the  profits  the  plaintiff 
would  have  made  if  there  had  been  no  breach,  but  include  the 
contract  price.''^  Where  the  lessee  entirely  abandons  his  con- 
tract and  stands  by  after  notice  given  and  acquiesces  in  the 
sale  at  auction  of  the  lease  contract  as  stated  in  the  notice,  being 
fully  informed  that  he  would  be  responsible  for  whatever  differ- 
ence there  might  be  between  the  price  obtained  at  the  sale  and 
that  which  he  contracted  to  pay,  he  cannot  complain  that  his 
liability  is  so  measured,  the  sale  being  fairly  made.  If  ho 
alleges  that  the  amount  bid  at  such  sale  was  not  the  fair  value 
of  the  lease  he  has  the  burden  of  establishing  that  fact.  The 
lessor  may  be  the  purchaser  at  such  sale,  and  the  damages  may 
be  recovered  at  once  before  the  expiration  of  the  term.  In  com- 
puting such  damages  no  account  is  to  be  taken  of  a  covenant  in 
the  lease  for  its  renewal  at  the  option  of  the  lessee.*" 

The  rule  of  damages  for  the  abandonment  of  leased  premises 
is  subject  to  variation  according  to  circumstances  if  that  is  nec- 

(N.  Y.)   1;  Martin  R.  Co.  v.  Oooke  Respini  v.   Porta,   89   Cal.   464,   23 

(Misc.),  138  N.  Y.  Supp.  99.  Am.  St.  488;    Underbill  v.   Collins, 

T7  James    v.    Rubino,    30    N.    Y.  X32  N.  Y.  269 ;  Bowen  v.  Clarke,  11 

Misc.  452.  Ore.  566,  29  Am.  St.  625;   Gray  v. 

78  Davidson  v.  Hirscli,  45  Tex.  Civ.  Kaufman  D.  &  I.  C.  Co.,  9  App.  Div. 

App.  631;  Aberdeen  C.  &  M.  Co.  v.  ^j^    y.)    115;   Clendinning  v.  Lind- 

Bvansville,  14  Ind.  App.  621;  Mill-  ^^^^    g    j^^     ^     ^^^_    gg2      ^^^^^^^ 

ing  V.  Becker,  96  Pa.  182;   Patter-  ^.^^^  ^    Madansky,   161   111.  App. 

son  V.  Emerich,  21  Ind.  App.  614;  ^^^ 

Merrill  v.  Willis    51  Neb.  162;  Rice  ^^ 
V.   Dudley,   65   Ala.   68;    Ledoux  v. 
Jones,  20  La.  Ann.  539 ;  Randall  v, 


25. 


Thompson, 


1    W.    &    W.    §    1102;  80  James  V.  Kibler,  94  Va.  165. 
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essary  to  give  the  lessor  compensation  for  his  loss.  Thus,  where 
the  contract  provided  that  the  premises  should  be  used  for  a 
bakery  and  the  result  of  the  abandonment  of  them  was  that, 
because  of  a  statute,  they  could  not  be  again  used  for  that  pur- 
pose, the  damages  were  measurable  by  the  decreased  value  of 
the  property.  In  arriving  at  its  value  the  rental  value  of  it 
before  and  after  the  breach  was  to  be  considered.'^  On  the 
breach  of  a  covenant  to  conduct  a  hotel  on  premises  and  the 
sale  of  all  the  furniture  in  the  building  the  lessor,  after  re- 
entry, recovered  payments  made  subsequent  to  the  institution  of 
the  action  for  a  certificate  of  the  renewal  of  a  license  to  conduct 
the  hotel  and  the  amount  paid  for  refurnishing  it.'*  The  meas- 
ure of  damages  for  breach  of  a  contract  to  accept  a  lease  of  a 
building  to  be  erected  by  the  lessor  is,  upon  completion  of  the 
building,  the  difference  between  the  entire  rent  reserved  and 
the  entire  rental  value  of  the  term  determinable  at  the  time  of  the 
breach.'* 

§  845.  Amount  of  rent  recoverable  as  affected  by  subse- 
quent facts.  In  certain  cases  the  amount  of  rent  depends  on 
subsequent  facts — as  where  it  is  a  certain  proportion  of  the 
profits  to  be  realized  from  the  use  of  the  demised  premises ;  '* 
where  it  is  to  be  calculated  at  some  rate  upon  the  production  of 
a  mine  or  quarry,'*  or  must  be  fixed  by  arbitration."  If  after 
agTeeing  to  so  fix  the  rent,  one  of  the  parties  refuses  to  act  in 

81  S.tillman  v.  Thompson,  80  Conn.  titled    to    relief    in    equity    on    the 

192.  ground    that    the    appraisers    have 

82Mackay    v     Blaokston,    6    New  overvalued    the    property    for    the 

South  Wales  St.  Rep.  248.  purpose  of  fixing  the  rent,  it  must 

83  Oldfleld  V.  Angeles  Brewing  &  be  shown  that  there  was  either  il- 
Malting  Co.,  77  Wash.  158.  legality  in  the  appointment  of  the 

84  Davidson  v.  Hirsch,  45  Tex.  Civ.  appraisers,  in  their  procedure,  or  as 
App.  631 ;  Perrine  v.  Hankinson,  11  to  matters  considered  by  them,  or  a 
N.  J.  L.  181.  violation  in  some  way  of  the  pro- 

85  Brainerd  v.  Arnold,  27  Oonn.  visions  of  the  lease  concerning  the 
617;  Cross  v.  Tome,  14  Md.  247;  making  of  the  valuation,  or  some- 
Maloney  v.  Love,  11  Colo.  App.  288.  thing   equivalent   to  fraud   or   mis- 

86  Viany  v.  Ferran,  5  Abb.  Pr.  take,  other  than  error  of  judgment. 
(N.S.)  110;  Sebree  v.  Board  of  Board  of  Education  v.  Frank,  64  111. 
Education,  254  111.  438.  App.  367.     See  Zorkowski  v.  Astor, 

In  order  that  a  party  may  be  en-       13  N.  Y.  Misc.  507. 
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selecting  an  arbitrator  a  court  may  execute  this  feature  of  the 
contract  by  a  reference.'''  Under  a  covenant  in  a  lease  that  if 
the  landlord  re-entered  for  the  non-payment  of  rent  he  might 
relet  the  premises  as  the  tenant's  agent  and  that  the  tenant 
should  be  liable  for  any  deficiency,  the  landlord,  if  he  re-enters 
and  relets  and  brings  an  action  for  a  deficiency  before  the  rent 
under  the  new  lease  becomes  due  can  only  recover  the  difference 
between  the  rent  reserved  by  the  original  lease  and  that  agreed  to 
be  paid  by  the  new  tenant.  By  commencing  the  action  without 
waiting  to  see  if  the  new  tenant  pays  according  to  his  agreement 
he  assumes  the  hazard  of  his  default.  In  such  an  action  the 
landlord  cannot  recover  for  the  expenditures  made  by  him  upon 
the  premises  after  re-entry,  although  by  reason  thereof  he  was 
enabled  to  relet  at  an  enhanced  rent.*' 

In  a  case  where  the  rent  reserved  was  a  certain  fixed  propor- 
tion of  the  price  of  stone  which  the  lessees  might  get  out  of  the 
demised  premises  and  sell,  to  be  paid  to  the  lessor  in  a  reasonable 
time  after  the  stone  should  be  sold  and  paid  for,  it  was  held  that 
the  lessees  were  under  an  obligation  to  work  the  quarries  in  a 
reasonable  manner  during  the  term.  The  case  was  deemed 
analogous  to  a  letting  of  land  upon  shares,  as  it  is  termed,  where 
it  is  said  it  would  hardly  be  claimed  it  would  be  optional  with 
the  lessee  whether  he  would  cultivate  it  or  not.  The  very  nature 
of  the  contract  in  these  cases  implies  that  the  property  is  to  be 
cultivated  for  the  mutual  benefit  of  the  lessor  and  lessee.'*    This 

ST  Viany   v.   Ferran,   supra.      See  Coast  R,  Co.  v.  Kraft,  63  Wash.  250. 

Mostyn  V.  Fitzsimmons,'[1902]  IK.  88  Hackett  v.  Richards,  13  N.  Y. 

B.  512,  as  to  liability  for  the  costs  138. 

of  a  reference.  *3  Brainerd   v.   Arnold,   27    Conn. 

A  court  of  equity  will  determine  617;  Koch  &  B.'s  App.,  93  Pa.  434 

the  value  of  property  as  the  basis  (equity  will  not  take  jurisdiction  to 

for  fixing  rents  under  a  lease  pro-  compel  the  lessee  to  prosecute  work; 

viding  for   periodical  valuations  if  an  action  at  law  for  breach  of  the 

an  appraisement  canaot  be  secured  covenant    clearly    lies)  ;    Macon    v. 

as  contemplated  in  the  lease,  and  it  Trowbridge,  38  Colo.  330. 

is  provided  therein  that  in  such  case  In  an  Iowa  case  the  lessee  of  coal 

either    party    may    resort    to    the  land  agreed  to  begin  work  as  soon  as 

courts.     Springer  v.  Borden,  154  111.  practicable   and  to  mine  coal,   pro- 

668,  54  111.  App.  557.    And  so  in  the  vided  there  was  found  a  workable 

absence  of  such  a  provision.    North  vein  of   merchantable  coal,   and  in 
Suth.  Dam.  Vol.  III.— 42. 
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obligation  is  more  precisely  defined  in  a  Pennsylvania  case. 
Upon  a  lease  of  coal  land  at  a  fixed  price  per  bushel  for  all  that 
should  be  mined,  there  being  no  stipulation  as  to  the  quantity  to 
be  mined,  it  was  held  that  the  lessors  were  entitled  to  recover  in 
an  action  of  covenant  the  stipulated  rate  for  all  that  could 
reasonably  have  been  mined,  but  deducting  on  the  part  not 
mined  its  value  unmined.^"  In  a  more  recent  case  in  the  same 
court  a  farm  was  leased  for  the  purpose  of  exploring  for  and 
producing  oil.  The  lessee  was  bound  to  continue  with  diligence 
and  without  delay  to  prosecute  the  business  to  success  or 
abandonment ;  ®*  and  in  the  former  case  to  go  on  without  inter- 
ruption and  pay  a  royalty  of  one-eighth  of  the  production.  Two 
wells  were  bored,  both  of  which  produced  oil ;  the  lessee  refused 
to  bore  others.  In  an  action  for  the  breach  of  the  covenant  the 
following  instruction,  given  the  jury,  was  approved  by  the  ap- 
pellate court:  "Ascertain  how  much  more  oil  the  plaintiff 
ought  to  have  received  than  he  actually  did  receive,  and  the 
value  of  it  during  the  time  when  it  should  have  been  delivered  to 
him ;  from  this  deduct  the  cost  of  producing  what  ought  to  have 
been  produced  at  the  time,  under  the  circumstances,  and  with  the 

that  case  to  pay  a  stipulated  month-  Am.  St.  790;  Harris  v.  Ohio  0.  Co., 

ly  royalty.     No  effort  was  made  by  57   Ohio   St.   118;    Hamilton  v.  Oil 

him  to  find  coal,  and  there  was  no  Co.,  8  Ohio  Dee.  372. 

evidence,   aside   from   an   allegation  Qn  the  failure  to  comply  with  a 

in  the  complaint,  that  it  could  be  jease   requiring   the   lessee  to   drill 

found.  It  was  ruled  that  there  could  ^tj^g^  ^^u^  ^^^  ^.q  pay  $50  per  year 

be  no  recovery  of  royalty  and  that  ^^^  ^^^^  ^^jj^  ^j^^  landlord  may  re- 

the  damages  were  nominal.     Carl  v.  ,,    ,  .  ,, 

°  ,  „      „  cover  that  sum  for  as  many  wells 

Granger  C.  Co.,  69  Iowa  519.     See  •' 

Cook  V.  Andrews,  36  Ohio  St.  174; 

Cleopatra  M.   Co.  v.   Dickinson,  28 

Wash.  211,  and  Iddings  v.  Equitable  P^-otect  its  lines.    Howerton  v.  Kan- 

G.  Co.,  8  Pa.  Super.  Ct.  244,  stated  sas  N.  G.  Co.,  82  Kan.  367,  34  L.R.A. 

in  §  858.  (N.S.)  46. 

90  Lyon  V.  Miller,  24  Pa.  392,  ap-  A  lessee  who  is  bound  to  work  a 
proved  in  Martin  v.  Berwind-W.  0.  mine  so  long  as  he  retains  posses- 
M.  Co.,  114  Fed.  553;  Cross  v.  Tome,  sion  and  pay  a  royalty  on  ore  ex- 
14  Md.  247.  See  Filey  v.  Meyers,  tracted  is  liable  for  the  stipulated 
43  Pa.  404.  royalty  upon  the  amount  of  ore  he 

91  See  Glasgow  v.  Chartiers  0.  Co.,  could  have  mined  by  the  exercise  of 
152  Pa.  48;  McKnight  v.  Manufac-  reasonable  diligence.  Macon  v.  Trow- 
turers'  N.  G.   Co.,   146  Pa.  185,  28  bridge,  38  Colo.  330. 


as  were  reasonably  necessary  to  test 
the  resources  of  the  leased  land  and 
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appliances  tlien  known,  and  add  to  this  remainder  the  interest 
on  it  from  the  time  when  the  oil  ought  to  have  been  produced 
to  the  present  time,  and  this  will  be  the  measure  of  damages 
sustained  by  the  plaintiff."  It  is  said  in  the  opinion  of  the 
supreme  court:  "We  do  not  think  damages  for  not  securing 
flowing  oil  are  to  be  ascertained  exactly  as  if  they  were  a 
stationary  mineral.  If  oil  be  not  utilized  at  a  proper  time  it 
may  be  lost  forever  by  reason  of  others  operating  near  by.  l^ot 
so  with  stationary  mineral.  It  remains  for  future  develop- 
ment. While  there  is  some  diificulty  in  the  way  the  damages 
were  ascertained  in  this  case,  yet  no  better  or  more  accurate 
manner  is  pointed  out."  '*  In  a  case  in  which  the  lessee,  in  order 
to  avoid  the  payment  of  royalties  under  an  oil  and  gas  lease, 
instead  of  drilling  wells  on  the  leased  property,  drilled  a  well 
on  adjoining  property  which  he  controlled  in  such  a  manner 
as  to  drain  the  oil  from  the  leased  land,  and  it  was  impossible 
to  determine  how  much  oil  was  obtained  from  the  latter,  he  was 
adjudged  liable  for  royalties  on  all  the  oil  produced.®'  But  on  a 
reargument  of  the  case  the  court  concluded  that  the  doctrine 
applied  was  harsh;  and  held  the  lessee  liable  for  royalties  on  a 
portion  of  the  oil  produced  through  such  well,  ascertained  by 
comparing  it  with  the  total  production  in  the  proportion  the 
lessee's  land,  within  the  circle  drained,  bore  to  the  whole  area 
drained,  the  producing  capacity  of  every  part  being  the  same.®* 
Where  a  demise  was  made  for  a  term  of  years  of  all  the  lessor's 
right  in  the  coal  in  a  certain  estate,  reserving  8d.  per  ton  of 
coal  worked,  raised  or  got  in  each  year,  not  exceeding  thirteen 
thousand  tons  in  any  year,  or  that  amount  in  money,  viz.,  43 3 L 
6s.  8d.,  each  year  as  fixed  rent,  whether  the  coal  should  be 
worked  or  not,  and  the  lessee  covenanted  accordingly,  it  was 
held  that  the  whole  rent  stipulated  for  was  payable,  although 
the  mine  was  so  exhausted  that  the  lessee  could  not  raise  thir- 
teen thousand  tons  in  a  year.  The  court  held  that  a  fixed  rent 
was  stipulated,  coupled  with  a  covenant  that  the  mine  should 

92  Bradford  0.  Co.  v.  Blair,  113  93  Kleppner  v.  Lemon,  197  Pa.  430. 

Pa.  83.    See  Harris  v.  0.  Co.,  Ham- 
ilton V.  0.  Co.,  supra.  94  s.  0.,  198  Pa.  581. 
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be  worked  to  that  extent ;  and  the  covenant  did  not  carry  with  it 
a  condition  that  there  should  be  coal  to  that  amount  capable  of 
being  worked.** 

Under  a  lease  stipulating  for  the  payment  of  certain  royal- 
ties upon  the  product  of  a  mine  and  that  if  they  fell  in  any  year 
below  $1,000  the  lessee  should  pay  such  additional  sum  as 
shall  make  the  royalty  for  that  year  amount  to  $1,000,  which 
sum  was  to  be  taken  to  be  the  royalty  for  that  year,  the  amount 
named  was  to  be  paid  annually  as  rent  if  the  royalties  fell  be- 
low it.®*  A  covenant  that  not  less  than  a  specified  number  of 
bushels  of  coal  shall  be  mined  annually  and  a  fixed  royalty  paid 
on  each  bushel,  and  that,  in  default  of  mining  such  quantity, 
the  stipulated  royalty  thereon  should  be  paid,  is  valid  as  a  pro- 
vision for  liquidated  damages,*'  which  may  be  collected  not- 
withstanding the  receipt  of  royalty  on  the  coal  actually  mined. 
Such  provision  was  not  void  because  the  coal  mined  was  of  an 
inferior  quality,  it  not  being  unmerchantable.*'  A  mining  lease 
provided  for  a  stated  royalty  and  for  a  minimum  monthly  pro- 
duction and  a  minimum  rental;  it  also  gave  the  lessee  the 
privilege  of  using  a  shaft  on  the  leased  land  for  the  purpose  of 
mining  coal  from  adjoining  land.  The  lessee's  liability  for  the 
monthly  rental  continued  so  long  as  he  used  the  shaft,  notwith- 
standing the  coal  on  the  lessor's  land  was  exhausted.**  A  con- 
dition in  a  lease  for  a  reduced  rent  if  the  lessee  failed  to  secure 

95  Marquis  of  Bute  v.  Thompson,  required  amount  in  any  one  year  the 

13  M.  &  W.  487;  Jervis  v.  Tomkin-  proper  action  would  be  for  damages 

son,  1  H.  &  N.  195.     Compare  Clif-  occasioned  thereby,  and  not  for  spe- 

ford  V.   Watts,  L.   R.   5   C.  P.   577.  cific  rent  of  sixty  thousand  bushels 

See   Swan  v.   Brown,   8  Kan.   App.  of  salt. 

505.  96  Lehigh  Z.  &  I.  Co.  v.  Bamford, 

In   Prestons  v.  McCall,   7  ^  Gratt.  150  U.  S.  665,  37  L.  ed.  1215. 

121,  the  tenant  of  a  salt  works  was  97  Martin  v.  Berwin-W.  C.  M.  Co-, 

bound  to  pay  as  rent  two-thirds  of  114  Fed.  553. 

the  salt  manufactured,  and  to  manu-  98  Coal  Creek  Co.  v.  Tennessee  C, 

faeture     at     least    sixty    thousand  etc.   Co.,   106  Tenn.   651;   Powell  v. 

bushels  per   annum.     He  failed  to  Burroughs,  54  Pa,  329.    See  Lehigh, 

manufacture  that  quantity.    It  was  etc.  C.  Co.  v.  Wright,  177  Pa.  387 ; 

held  that  the  rent  to  be  distrained  Central  Appalachian  Co.  v.  Buchan- 

for   or   recovered  was   governed   by  an,  73  Fed.  1006,  20  C.  C.  A.  33. 

the    actual   amount   manufactured;  99  Lennox  v.  Vandalia  C.  Co.,  158 

that  for  failure  to  manufacture  the  Mo.  473. 
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a  retail  liquor  license  has  application  where  such  license  was 
granted  for  the  iirst  year  of  the  lessee's  occupation,  but  was  re- 
fused thereafter.^  If  a  tenant  of  a  coal  mine  is  to  pay  the  lessor 
in  coal  at  specified  prices,  in  the  absence  of  any  special  agree- 
ment as  to  the  condition  in  which  the  coal  is  to  be  delivered,  it  is 
his  duty  to  deliver  it  in  a  marketable  condition;  and  if  not  so 
delivered  the  expense  necessarily  incurred  in  preparing  it  for 
market  may  be  charged  to  the  tenant.^  And  if  such  a  lessee,  in 
violation  of  his  covenants,  neglects  to  keep  data  showing  for 
what  coal  he  is  liable  to  pay  royalty  and  mixes  up  different 
classes  of  coal  so  as  to  render  it  difficult  to  prove  for  how  much 
he  is  liable  to  pay  royalty,  the  court  will  presume  against  him 
and  will  not  in  assessing  the  amount  pare  it  down  too  care- 
fully.^ A  lessee  who  purposely  mingles  the  property  obtained 
from  the  leasehold  with  that  obtained  from  other  properties, 
without  keeping  an  account  of  the  former,  must  account  to  the 
lessor  for  the  value  of  the  stipulated  quantity  out  of  the  whole.* 
Where  the  lessee  was  to  pay  cash  rent  equal  to  the  value  of 
a  fixed  per  cent,  of  the  crops  raised  and  $3  per  acre  for  all 
meadow  and  ground  left  untilled  he  was  not  liable  for  such 
amount  as  to  a  tract  of  land  which  could  not  be  tilled  because 
of  excessive  rains,  but  was  liable  therefor  as  to  another  tract 
which  was  capable  of  cultivation,  but  which  he  made  no  effort 
to  till.*  In  the  absence  of  evidence  showing  the  loss  of  profits 
resulting  from  the  breach  of  a  contract  to  give  a  performance 
at  a  theater  and  to  pay  a  fixed  percentage  of  the  gross  receipts 
as  rental  there  can  only  be  a  recovery  of  the  expense  incurred 
by  the  lessor  under  the  contract  in  preparing  the  theater  for 
the  use  of  the  lessee.  Evidence  of  the  rental  value  of  the  theater 
is  immaterial.®  The  insolvency  of  a  lessee  is  not  a  "fortuitous 
event,"  i.  e.,  "that  which  happens  by  a  cause  which  we  cannot 
resist,"  so  as  to  exempt  him  from  payment  of  rent  under  a  lease 

1  Eea  v.  Ganter,  152  Pa.  512.  *  Stone  v.   Marshall   O.   Co.,   208 

2  Audenried  v.   Woodward,  28  N.       ^'^^  85,  65  L.R.A.  218. 


J.  L.  265. 


SMonnett  v.  Potts,  10  Ind.  App. 
191. 


8  Brown  v.  Samson,  8  New  Zeal.  e  Hughes  v.  Robinson,  60  Mo.  App. 

L.  K.  284.  194- 
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conditioned  therefor.'  Where  the  lessee's  obligation  is  to  pay 
rent  for  such  time  as  he  occupied  the  premises  he  may  show  that 
a  third  person  was  in  possession  of  them  with  the  lessor's  con- 
sent.' A  lessee  whose  lease  has  been  sold  at  his  request  to  miti- 
gate his  liability  must  respond  for  the  present  value  of  the 
monthly  payments  to  become  due,  with  interest,  less  the  sum 
realized  for  the  lease.*  Liability  for  rent  is  not  affected  by  the 
breach  of  the  landlord's  covenant  to  make  repairs;  the  tenant 
must  either  recoup  his  damages  or  bring  a  separate  action  to 
recover  them.^" 

§  846.  Recovery  of  rent  payable  in  specific  articles,  or  as  taxes. 
If  rent  is  payable  in  specific  articles  the  measure  of  damages 
for  failure  to  deliver  them  is  the  same  as  upon  other  contracts 
for  the  delivery  of  specific  articles — their  value  when  they 
should  have  been  delivered.  ^^  Where  the  rent  is  a  fixed  amount 
so  payable  the  lessee  is  entitled  to  pay  in  that  mode  at  the  time 
when  the  rent  is  due;  but  if  he  does  not  avail  himself  of  that 
privilege  he  is  bound  to  pay  that  amount  in  money  with  interest 
after  it  becomes  due.  In  other  words,  it  is  like  any  other  debt 
payable  in  specific  articles. ^^  It  has  been  adjudged  that  where 
there  is  no  stipulation  concerning  the  manner  of  cultivating 
land  which  is  leased  for  a  share  of  the  crops  the  lessor  has  no 
claim  because  of  the  negligence  or  incapacity  of  the  tenant;  ^* 
but  the  better  rule  is  that  bad  husbandry  is  a  proper  subject  of 
recoupment  under  the  general  issue. ^* 

On  the  breach  of  a  covenant  to  leave  as  much  wheat  growing 
upon  the  ground  as  there  was  upon  the  farm  at  the  date  of  the 
lease,  if  there  has  been  a  failure  to  sow  a  part  of  the  farm  and 
there  is  no  evidence  to  show  what  such  part  would  have  produced 
if  it  had  been  sown,  the  lessee  is  liable  upon  the  basis  of  the  de- 
ficiency from  the  last  crop,  estimated  at  the  market  price  at  the 

7  Taylor  v.  Syme,  162  N.  Y.  513.  108;  Brown  v.  Adams,  35  Tex.  447. 

8  Ladd  T.  Hawkes,  41  Ore.  247.  See  Safety  v.  Gilmore,  21  Iowa  588, 

9  American  Sav.  Bank  &  T.  Co.  v.  gg  j^^   pg^   gg2 
Mafridge,  60  Wash.  180.  j^  See  S  657 

10  Lewis  V.  Ritoff,  51  N.  Y.  Misc.  ^ 
005. 


18  Patton  V.  Garrett,  37  Ark.  605. 


llHarmon  V.  Payton,  68Kan.  67;  "Gregory   v.   Tomlinson,   68   Vt. 

Brooks    V.    Cunningham,    49    Miss.      410. 
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time  of  the  breach. ^°  If  a  tenant  has  bound  himself  to  pay  a 
part  of  the  crop  or  its  value  he  cannot  avoid  that  obligation  by 
showing  that  a  part  of  the  crop  could  not  be  gathered  without 
much  inconvenience  and  unusual  expense.  The  failure  to  per- 
form can  only  be  excused  by  the  act  of  God,  the  public  enemy 
or  the  landlord." 

A  covenant  to  pay  all  taxes  and  assessments  which  shall  be 
levied  upon  the  demised  premises  during  the  term  is  broken 
when  the  neglect  to  so  do  occurs.  The  amount,  as  between  the 
lessor  and  lessee,  becomes  the  latter's  debt,  for  which  he  is  not 
liable  to  the  lessor  until  he  has  paid  it.  The  sum  levied  con- 
stitutes the  measure  of  the  lessee's  liability,"  thougn  interest 
is  recoverable  under  a  statute  imposing  liability  therefor  on 
written  instruments.^'  Liability  under  a  lease  for  taxes,  assess- 
ments for  paving,  flagging  or  repairing  streets,  but  not  for 
.assessments  for  opening  streets,  squares,  or  for  other  public  pur- 
poses of  an  extraordinary  character,  or  for  permanent  improve- 
ments, does  not  include  the  expense  of  laying  a  new  pavement  of 
a  different  material  on  the  street,  the  expense  thereof  being 


16  Button  v.  Kinnetz,  88  Hun  35; 
Dunsford  v.  Webster,  14  Manitoba 
529  (the  failure  to  cultivate  land 
and  allowing  weeds  to  grow  upon  it 
is  an  element  of  recovery  measure- 
able  by  the  depreciation  in  its 
value ) . 

16  Johnson  v.  Bryant,  61  Ark.  312. 

Where  the  lease  contained  the 
lessor's  promise  that  in  case  of  loss 
of  crops  by  hail  or  drought  he  would 
stand  one-half  the  loss,  the  conclu- 
sion was  reached  that  one-half  of 
the  value  of  what  is  estimated  to  be 
an  average  crop,  at  the  market  price 
thereof  in  a  year  when  crops  are  a 
failure,  it  is  too  remote  and  conjec- 
tural to  constitute  a  proper  measure 
of  damages.  Hotchkiss  v.  Patterson, 
5  Kan.  App.  358. 

The  landlord's  recovery  for  the 
tenant's  failure  to  plant  a  crop  will 
]be  arrived  at  by  taking  the  amount 


received  by  him  from  the  crop  raised 
on  the  same  land  by  the  tenant  in 
a  previous  year  when  the  yield  was 
an  average  one,  though  in  an  inter- 
vening year  an  unusual  crop  was 
produced  thereon.  Dunsford  v.  Web- 
ster, supra. 

"Trinity  Church  v.  Higgins,  48 
N.  Y.  532;  Fontaine  v.  Schulenberg 
&  B.  L.  Co.,  109  Mo.  55.  Contra, 
Richardson  v.  Gordan,  188  Mass. 
279. 

Where  a  tenant  has  covenanted 
to  pay  taxes  assessed  during  a  term 
and  the  lease  is  terminated  by  the 
execution  of  a  new  lease  to  a  third 
person,  he  is  liable  only  for  taxes 
assessed  prior  to  the  termination  of 
the  lease.  In  re  Sherwoods,  127 
C.  0.  A.  304,  210  Fed.  754. 

18  Myers  v.  Ruddy,  154  111.  App. 
438. 
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equal  to  two  years'  rent ;  such  pavement  is  a  permanent  improve- 
ment.^® In  an  English  case '"  the  lessee,  under  a  lease  determi- 
nable by  six  months'  notice,  stipulated  to  pay  charges,  duties, 
assessments  and  impositions  against  the  premises  or  upon  the 
lessor  in  respect  thereof.  The  expense  of  paving  a  new  street 
was  included,  notwithstanding  the  work  was  commenced  after 
notice  to  determine  the  lease  had  expired,  the  local  authorities 
having  given  the  lessor  notice  of  the  apportionment  and  charge, 
which  made  the  latter  operative.  A  covenant  to  pay  all  taxes, 
rates,  duties  and  assessments  whatsoever  which  shall  become 
payable  for  or  in  respect  of  the  premises,  whether  parliamen- 
tary, parochial  or  otherwise,  except  the  lessor's  property  tax, 
covers  the  cost  of  drainage  works  put  in  pursuant  to  local 
authority.*^  The  obligation  to  pay  drainage  rate  and  all  other 
rates,  etc.,  taxed,  charged,  assessed  or  imposed  upon  the  premises 
or  on  the  lessor  for  or  in  respect  of  them,  includes  the  duty  to 
repair  a  drain  pursuant  to  an  order  of  the  public  authorities,  and 
on  failure  to  do  so  the  lessee  is  liable  for  expenses  incurred  by 
the  lessor  in  complying  with  such  order.^^  A  covenant  to  pay 
all  taxes  during  the  existence  of  the  lease  does  not  include  taxes 
which  were  a  lien  before  the  term  began  and  were  levied  for  a 
period  wholly  anterior  to  it,  though  they  were  payable  during 
the  term.^*  The  obligation  to  pay  all  taxes  laid  during  the  term 
includes  taxes  assessed  during  the  term.^*  A  covenant  to  pay  as 
additional  rent  all  taxes,  assessments,  and  mtmicipal  or  govern- 
mental charges  does  not  include  an  inheritance  tax  upon  the 
leased  property,  as  such  a  tax  is  not  one  on  property  but  upon 
the  right  or  privilege  of  succeeding  to  the  ownership  of  property 
by  descent  or  wiU.^*     Special  assessments  for  public  improve- 

19  Ten    Eyck   v.    Rector,    etc.,    65  28  Smith  v.  Eobinaon,  [1893]  2  Q. 

Hun  194,  affirmed  without  opinion,      B.  53. 

141  N.  Y.  588.  23McManus  v.  Fair  S.  &  C.  Co., 

20Wix  V.  Rutson,   [1899]   1  Q..  B.  g^  ^^_ 

474.  ^^ 

21Farlow  y.   Stevenson,    [1900]    1  '*  ^"i°*   ^-    ^^""'    «*   ^°-    ^PP" 

Oh.    128.      See   Foulger   v.    Arding,  ^48. 

[1902]     K.     B.    700;     Richards    v.  25  Northern  Trust  Co.  v.  Buck  &i 

Ontai,  20  Hawaii  335.  Eayner,  263  111.  222, 
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ments  are  not  included  in  a  covenant  to  pay  taxes/*  nor  in  one  to 
pay  taxes  and  assessments.*''  Under  a  lease  providing  that  the 
tenant  shall  pay  all  assessments  levied  or  charged  during  his 
term  liability  exists  where  a  portion  of  the  leased  land  has  been 
taken  for  street  widening  purposes  and  an  assessment  is  made 
against  the  property  on  account  of  benefits,  notwithstanding  an 
apportionment  of  such  assessment  by  public  officers  between  the 
leasehold  and  the  reversion  and  irrespective  of  the  amount  of 
an  award  to  the  landlord.*'  The  obligation  to  pay  the  charge 
imposed  according  to  law  for  water  used  on  the  demised  prem- 
ises, consisting  of  a  six-story  and  basement  building,  the  lessee 
having  possession  of  two  floors  and  the  basement,  cannot  be 
enforced  where  one  meter  measures  all  the  water  used  in  such 
building.*'  The  taxes  a  tenant  has  stipulated  to  pay  may  be 
recovered  in  an  action  of  unlawful  detainer.'" 

§  847.  Effect  of  termination  of  lease  by  lessor.  If  the  land- 
lord accepts  a  surrender,^*  puts  an  end  to  the  lease  for  any  cause 
before  the  expiration  of  the  term,'*  or  evicts  the  tenant  from  any 
part  of  the  demised  premises  his  right  to  rent  will  thereupon 
cease  or  be  suspended ;  *'  and  if  this  be  done  between  the  days 

86  McVickar-G.      Realty      Co.      v.  Ins.  Co.  v.  Sherman,  46  N.  Y.  370 ; 

Garth,  111  App.  Div.  (N.  Y.)  924.  Whitney   v.    Meyers,    1    Duer    266; 

27  Myers  v.  Ruddy,  154  111.  App.  Elliott  v.  Aiken,  45  N.  H.  30;  In  re 
438.  Sherwoods,   127   C.   C.  A.   304,   210 

28  Arthur  v.  Harty,  17  N.  Y.  Misc.  Fed.  754. 

641.  38  Wender    Blue    Gem    C.    Co.    v. 

29  Bristol  V.  Hammaeher,  30  N.  Y.  Louisville  P.  Co.,  137  Ky.  339 ;  Day 
Misc.  426.  V.   Watson,   8  Mich.  535;    Crane   v. 

SOAgen  V.  Nelson,  51  Wash.  431.  Hardman,  4  E.  D.  Smith  339;  Zale 

31  American   B.   Co.   v.   Pueblo   I.  v.  Zale,  24  Wend.  76,  35  Am.  Dec. 

Co.,    150    Fed.    17,    9    L.R.A.(N.S.)  600. 

557,   80   C.   C.   A.   97 ;    Williams   v.  33  Sutton  v.  Goodman,  194  Mass. 

Houston  C.  Works,  46  Tex.  Civ.  App.  389 ;    Osmers    v.    Furey,    32    Mont. 

70;    Carson   v.   Arvantes,    10   Colo.  581;  Miller  v.  Michel,  13  Ind.  App. 

App.  382;   Grommes  v.  St.  Paul  T.  190;   Smith  v.  McEnany,  170  Mass. 

Co.,  147   111.  634,   37  Am.   St.  248;  26,  64  Am.  St.  272;  Royce  v.  Gug- 

Jennings    v.    Bond,    14    Ind.    App.  genheim,  106  Mass.  201,  8  Am.  Rep. 

282 ;    Bonren   v.   Haskell,    53   Minn.  322 ;  Morse    v.    Goddard,    13    Mete. 

480;     Minneapolis     Co-op.     Co.     v.  (Mass.)     177,    46    Am.    Dec.    728; 

Williamson,  51  Minn.  53 ;  Mackellar  Shumway  v.   Collins,   6   Gray   227 ; 

V.  Sigler,  47  Hov\^.  Pr.  20;   Hall  v.  Leishman   v.    White,   1    Allen   489; 

Burgess,  5  B.   &   C.   332;   Home  L.  Billany  v.  Smith,  4  Houst.  113 ;  Hunt 
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specified  in  the  lease  for  its  payment  the  rent  for  tho  current 
period  will  be  lost,  for  there  can  be  no  apportionment  for  a 
part  of  a  rent  period  unless  there  is  an  agreement  therefor.^* 
Where  there  is  an  agreement  for  an  apportionment  it  will  be 
made  accordingly.  Thus,  where  a  lease  for  three  years  re- 
quired and  recited  the  payment  of  all  the  rent  in  advance  and 
provided  that  in  case  the  premises  should  be  destroyed  by  fire 
during  the  term  the  rent  reserved  or  a  proportionate  part 
thereof  should  be  suspended  or  abated  until  the  premises  should 
be  put  in  proper  condition  for  use  and  habitation  by  the  lessor, 
or  the  lease  should  be  thereby  determined  and  ended  at  the 
election  of  the  lessor,  and  during  the  term  the  building  was 
destroyed  by  fije  and  the  lessor  elected  not  to  rebuild,  it  was 
held  that  the  lessee  was  entitled  to  recover  a  proportionate  part 
-of  the  rent  paid  in  advance,  because  the  provision  for  suspen- 
sion or  abatement  could  apply  to  nothing  but  the  rent  which 
had  been  mentioned  as  having  been  paid  in  advance,  and  the 
only  way  of  abating  it  was  by  allowing  a  proportionate  part  to 

V.  Cope,  ICowp.  242;  Watts  V.  Coffin,  Mass.  587;    Dewey  v.  Gray,  2  Cal. 

llJohns.  495 ;  Christopher  V.  Austin,  374;   Colburn  v.  Morrill,  117  Mass. 

11  N.  Y.  216;  Wright  v.  Lattin,  38  262,    19   Am.   Rep.   415;    Bennet  v. 

111.  293;  Giles  v.  Comstock,  4  N.  Y.  Bittle,  4  Eawle  339;  Briggs  v.  Hall, 

270;  Marsh  v.  Butterworth,  4  Mich.  4  Leigh  484,  26  Am.  Dec.  326;  Mav- 

575;  Halligan  v.  Wade,  21  111.  470,  erick    v.     Lewis,     3    McCord    130; 

74  Am.  Dec.  108 ;  Wade  v.  Halligan,  Sneed  v.  Jenkins,  8  Ired.  27 ;  Chat- 

16  111.  507;   Bentley  v.  Sill,  35  111.  terton  v.  Fox,  5  Duer  64;  Smith  v. 

414;   Tone  v.  Brace,   8  Paige  597;  Shepard,  15  Pick.  147,  25  Am.  Dec. 

Holbrook  v.  Young,   108  Mass.  83;  432;    Hegeman  v.   McArthur,   1   E. 

Lewis  V.  Payn,  4  Wend.  423;  Dyett  D.  Smith  147;   First  Nat.  Bank  v. 

V.  Pendleton,  8  Cow.   727;   Hayner  Adam,  34  111.  App.  159,  168. 

v.  Smith,  63  111.  430,  14  Am.  Rep.  In  some  states  the  tenant  must 

124;   Upton  v.   Townend,   17   C.   B.  surrender  or  abandon  the  premises 

30;  Vaughan  v.  Blanohard,  1  Yeates  entirely;  by  remaining  in  possession 

175;  Blair  v.  Claxton,  18  N.  Y.  529;  of  any  part  of  them  he  continues 

Tunis   V.    Grandy,    22    Gratt.    109;  liable  for  rent  pro  tanto.    Anderson 

Poston  V.  Jones,  2  Ired.  Eq.  350,  38  v.  Winton,  136  Ala.  422.     See  §  848. 

Am.  Dec.  683;  Hart  v.  Windsor,  13  34  Zale  v.  Zale,  24  Wend.  76,  35 

M.  &  W.  85;  Smith  v.  Wise,  58  111.  Am.  Dec.  600;   Skaggs  v.  Emerson, 

141;  Wolf  V.  Weiner,  7  Phila.  274;  50  Cal.  3;   Briggs  v.  Hall,  4  Leigh 

Holmes  v.  Guion,  44  Mo.  164;   Mc-  484,   26  Am.  Dee.   326;    Chatterton 

Clurg  V.  Price,  59  Pa.  420,  98  Am.  v.    Fox,    5    Duer    64;    Campbell    v. 

Dec.    356;    Mirick   v.    Hoppin,    118  Shields,   11  How.  Pr.   565;    Kessler 
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be  recovered.^'  On  the  acceptance  of  a  surrender  of  the  lease 
or  its  termination  by  the  landlord  the  tenant  is  entitled  to  so 
mnch  of  a  sum  of  money  deposited  to  secure  the  payment  of 
rent  as  is  not  needed  for  that  purpose.^^  and  to  interest  thereon 
from  the  time  the  lease  was  terminated.''' 

§  848.  Recovery  of  rent  barred  by  eviction  of  lessee;  what 
amounts  to  eviction.  Eviction  by  a  stranger  having  a  para- 
mount title  also  bars  rent  subsequently  payable.^'  It  is  a  bar 
because  it  deprives  -the  tenant  of  the  consideration.'^  Eviction 
by  the  lessor,  even  from  a  part  of  the  leased  premises,  suspends 
the  rent  for  the  whole.  Quiet  enjoyment  of  the  premises,  with- 
out any  molestation  on  the  part  of  the  landlord,  is  the  implied 
condition  on  which  the  tenant  is  bound  to  pay  rent.*"  And 
when  his  possession  is  interfered  with  in  such  manner  as  to 
amount  to  an  eviction  by  the  landlord  as  to  a  part  of  the  prem- 
ises it  is  a  wrong  done  to  one  whom  he  was  bound  to  protect,  and 
the  law  will  not  permit  him  to  apportion  it  so  as  to  compel  the 
lessee  to  pay  anything  for  the  enjoyment,  of  the  residue.  While 
an  eviction  from  part  by  the  landlord  continues  he  cannot  re- 
cover from  his  tenant  for  his  occupation  of  any  other  part,  either 
upon  the  lease  or  in  an  action  for  use  and  occupation.*^    "The 

V.  McConaehy,  1  Rawle  435;  Sutton  &  T.,   §  378;   Evans  v.  Murphy,  1 

V.  Goodman,  supra.     Compare  Wen-  Stew.  &  P.  226. 

der  Blue  Gem  C.  Co.  v.  Louisville  P.  « Id. ;  Hall  v.  Middleby,  197  Mass. 

Co.,  supra.  485;  Perniciaro  v.  Veniero   (Misc.), 

86  Sutton     V.     Goodman,     supra;  90    N.    Y.    Supp.    369 ;    Hyman    v. 

Rich  V.  Smith,  121  Mass.  328 ;  May  Jockey  Club  W.,  L.  &  C.  Co.,  9  Colo. 

V.   Eice,   108   id.   150,   11  Am.   Rep.  App.  299;  Wreford  v.  Kenrick,  107 

328.  Mich.  389;   The  Richmond  v.  Cake, 

36  Scott  V.  Montells,  109  N.  Y.  1 ;  ID.  C.  App.  Cas.  447 ;  Penny  v. 
Hawthorne  v.  Coursen,  18  N.  Y.  Fellner,  6  Okla.  386;  McClung  v. 
Misc.  447.  Price,  59  Pa.  420,  98  Am.  Dec.  356; 

37  Carson   v.    Arventes,    10    Colo.  Dolton  v.  Sickel,  66  N.  J.  L.  492. 
App.  382.  *^  Wreford  v.   Kenrick,  Penny  v. 

38  Anderson  v.  Robbins,  82  Me.  Fellner,  supra;  Morris  v.  Kettle, 
422,  8  L.R.A.  568;  Morse  v.  God-  57  N.  J.  L.  218;  Shumway  v.  Ool- 
dard,  13  Mete.  (Mass.)  177,  46  Am.  lins,  6  Gray  227;  Leishman  v. 
Deo.  728 ;  Hegeman  v.  McArthur,  White,  1  Allen  489 ;  Skaggs  v.  Emer- 
1  E.  D.  Smith  147.  son,    5Q    Cal.    3;    Lewis    v.    Payn, 

89  Royee  v.  Guggenheim,  106  Mass.  4  Wend.  423 ;  Christopher  v.  Austin, 
201,  8  Am.  Rep.  322;  Dyett  v.  Pen-  11  N.  Y.  216;  Lawrence  v.  Frencli, 
dleton,  8  Cow.  727;   Taylor's  Land.      25  Wend.  443;   Golburn  v.  Morrill, 
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tenant  may  continue  in  possession  of  the  remainder  of  the  prem- 
ises and  his  possession  will  not  be  construed  as  consent  to  the 
eviction,  nor  will  the  subsequent  payment  of  rent,  according 
to  the  terms  of  the  lease,  as  a  voluntary  act  operate  as  a  waiver. 
"Nothing  but  a  new  contract  by  the  tenant  to  pay  rent  in  sub- 
stitution for  the  original  lease  will  renew  his  obligation  to 
pay."  ^  The  fact  that  the  tenant  has  recovered  damages  for 
the  eviction  does  not  restore  the  landlord's  right  to  rent  while 
the  ouster  continues.*'  The  rule  is  otherwise  in  some  states 
unless  it  is  shown  that  the  tenant  surrendered  or  entirely 
abandoned  possession  of  the  premises.  His.  liability  to  pay  is 
discharged  only  pro  tanto  if  he  remains  in  undisturbed  posses- 
sion of  a  portion  of  the  property.**  Where  the  eviction  from 
part  of  the  demised  premises  is  by  a  stranger  asserting  a  su- 
perior title  it  is  only  a  bar  pro  tanto.*^  If  one  of  two  tenants 
in  common  makes  a  lease  and  his  co-tenant  afterwards  takes 
possession  of  the  common  property  the  same  rule  applies  to 
exonerate  the  lessee  pro  tanto.*^  Such  an  eviction  is  a  discharge 
of  so  much  of  the  rent  as  is  in  proportion  to  the  value  of  the 

117   Mass.   262,   19   Am.   Rep.   415;  ity    in   England,   though   the   early 

Fitehburg  C.  Mfg.  Co.  v.  Melven,  15  English  authors  accepted  it  as  such. 

Mass.  268;   Briggs  v.  Hall,  4  Leigh  The   contrary   rule   was   established 

484,    26    Am.    Dee.    326;    Tunis    v.  by  Upton  v.  Townsend,  17  C.  B.  30, 

Grandy,  22  Gratt.  109;  McClurg  v.  74. 

Price,  59  Pa.  420,  98  Am.  Dee.  356;  «  Morris  v.  Kettle,  supra. 

Pridgeon  v.   Excelsior   B.   Club,   66  43  Peck  v.  Hiler,  24  Barb.  178. 

Mich.   326 ;    Collins  v.   Karatopsky,  44  Warren    v.    Wagner,    75    Ala. 

36  Ark.  316,  329;  Lynch  v.  Baldwin,  188,  51  Am.  Rep.  446;  Chamberlain 

69  111.  210.    But  see  Thomson-H.  E.  v.   Godfrey,   50   Ala.   530 ;    Cook   v. 

Co.  V.  Durant  L.  I.  Co.,  144  N.  Y.  Anderson,    85    id.    99;     Cheairs    v. 

34,  which  has  been  thought  to  over-  Coats,  77  Miss.  846. 

rule   Boreel   v.    Lawton,    90   N.    Y.  45  Peters   v.   Grubb,   21   Pa.   455; 

293,    43    Am.    Rep.    170;    Wurz   v.  Christopher  v.  Austin,  11  N.  Y.  216; 

Watts,  73  N.  Y.  Misc.  262.  Moffat  v.  Strong,  9  Bosw.  57 ;  Fille- 

There  are  some  old  English  cases  brown    v.    Hoar,    124    Mass.    580; 

and  one  Irish  case  to  the  contrary.  Johnson  v.  Oppenheim,  12  Abb.  Pr. 

Stokes  V.  Cooper,  3  Camp.  514,  note;  (N.S.)   448;  Giles  v.  Dugro,  1  Duer 

Grand    C.    Co.    v.    Pitzsimnions,    1  331;    Smart  v.   Allcgart,   14   Phila. 

Hudson    &    B.    449.      The    case    in  179;     Seabrook    v.    Moyer,  -88    Pa. 

Campbell  was  ruled  at  nisi  prius  by  417. 

Dallas,  C.  J,    It  is  not  now  author-  46Hoopes  v,  Meyer,  1  Nev.  433. 
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land  from  which  the  tenant  is  evicted."  So,  if  the  lessor  ac- 
cepts a  surrender  of  part  or  rightfully  enters  upon  part  for 
a  forfeiture,  or  by  special  condition  for  entry  the  rent  may  be 
apportioned.*'  , 

Physical  expulsion  is  not  necessary.  Any  act  of  a  perma- 
nent character,  done  by  the  landlord  or  by  his  procurement,** 
with  the  intention  and  effect  of  depriving  the  tenant  of  the 
enjoyment  of  the  prenaises  demised  or  of  a  part  thereof,  to 
which  he  yields  and  abandons  the  possession,  may  be  treated 
as  an  eviction.^"  To  constitute  an  eviction  the  tenant  must  be 
disturbed  in  his  possession,  and  in  pleading  the  eviction  an 
ouster  must  be  alleged.*'  But  there  are  a  variety  of  circum- 
stances short  of  physical  force  or  legal  process  which  are  deemed 
such  a  disturbance  of  possession  as  to  constitute  an  eviction. 
It  has  been  held  that  any  interference  on  the  part  of  the  land- 
lord which  impairs  the  beneficial  enjoyment  of  the  premises, 
such  as  the  creation  of  a  nuisance  in  another  part  of  the  same 
building,  or  the  like,  is  sufficient. °*     An  eviction  may  result 


*■?  Cornell  v.  Jackson,  3  Cush. 
506;  LeJter  v.  Pike,  127  111.  287; 
Stevenson  v.  Lombard,  2  East  575; 
Carter  v.  Burr,  39  Barb.  59;  Hunt 
V.  Cope,  1  Cowp.  242;  Lansing  v. 
Van  Alstyne,  2  Wend.  661;  Law- 
rence V.  French,  25  id.  443. 

*8Coke  Litt.  148a;  Dolton  v. 
Sickel,  66  N.  J.  L.  492. 

49  The  landlord  is  not  responsible 
for  the  acts  of  others  lawfully  done 
on  their  own  premises.  He  is  liable 
only  for  his  own  acts  and  for  such 
acts  of  others  as  it  was  his  duty  to 
protect  his  tenant  from.  Oakford  v. 
Nixon,  177  Pa.  76,  34  L.R.A.  575. 

60  Coulter  V.  Norton,  100  Mich. 
389,  43  Am.  St.  458,  citing  the  text; 
Jennings  v.  Bond,  14  Ind.  App.  282 ; 
Koyce  v.  Guggenheim,  106  Mass. 
201,  8  Am.  Rep.  322;  Smith  v. 
Raleigh,  3  Camp.  513;  Upton  v. 
Townsend,  17  C.  B.  30;  Morris 
V.  Tillson,  81  111.  607;  Hayner  v. 
Smith,  63  111.  430,  14  Am.  Rep.  124; 


Warren  v.  Wagner,  supra  (subject 
to  the  qualification  stated  ante)  ; 
Pridgeon  v.  Excelsior  B.  Club,  66 
Mich.  326. 

61  Vernam  v.  Smith,  15  N.  Y.  327 ; 
Kerr  v.  Shaw,  13  Johns.  236;  Wal- 
dron  V.  McCarty,  3  id.  471. 

68  Hall  V.  Middleby,  197  Mass. 
485;  Dyett  v.  Pendleton,  8  Cow. 
727;  Rogers  v.  Ostram,  35  Barb. 
523;  Halligan  v.  Wade,  21  111.  470, 
74  Am.  Dec.  108;  Cohen  v.  Dupont, 
1  Sandf.  260;  Moflfat  v.  Strong,  9 
Bosw.  57;  Wright  v.  Laftin,  38  111. 
293;  Morse  v.  Goddard,  13  Mete. 
(Mass.)  177,  46  Am.  Dec.  728;  Lead- 
beater  V.  Roth,  25  III.  587;  May  wood 
V.  Logan,  78  Mich.  135,  18  Am.  St. 
431  (nuisance  in  well)  ;  Conlon  v. 
McGraw,  66  Mich.  194;  Skally  v. 
Shute,  132  Mass.  367;  Sherman  v. 
Williams,  113  id.  48;  Sully  v. 
Schmitt,  147  N.  Y.  248,  49  Am.  St. 
659;  Marks  v.  Delaglio,  27  N.  Y. 
Misc.  652;  Tallman  v.  Murphy,  120 
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from  the  default  of  the  lessor  as  well  as  from  his  positive  overt 
act  if  such  default  renders  the  tenement  dangerous  to  the  life 
or  health  of  the  occupants.  "If  A.  rents  to  B.  the  second  story  of 
a  house  for  a  term  of  years  he  cannot  suffer,  through  neglect  to 
repair,  the  first  story  to  become  ruinous  so  that  the  house  is 
liable  to  fall  and  kill  B.  and  his  family,  and  still  hold  B.  bound 
to  occupy  and  pay  rent.  There  is  no  legal  difference  between 
such  a  default  and  tearing  down  the  first  story."  **  The  tenant 
must,  however,  quit  the  possession  in  consequence  of  such  inter- 


N.  Y.  346 ;  Bass  v.  Rollins,  63  Minn. 
226  (insufficient  heat  furnished)  ; 
Kansas  I.  Co.  v.  Carter,  160  Mass. 
421,  430;  Adams  v.  Werner,  120 
Mich.  432;  York  v.  Steward,  21 
Mont.  515,  43  L.E.A.  125 ;  McDowell 
V.  Hyman,  117  Cal.  67;  Jones  v. 
Freidenburg,  66  Ga.  505,  42  Am. 
Rep.  86;  Grosvenor  H.  Co.  v.  Ham- 
ilton,  [1894]   2  Q.  B.  836. 

The  service  of  a  notice  by  the 
board  of  health  upon  the  lessee  of 
a  stable  requiring  him  to  remove 
all  horses  therefrom  and  to  discon- 
tinue the  stabling  of  horses  thereat, 
and  stating  that  any  application 
for  extension  of  time  or  for  suspen- 
sion of  any  of  the  requirements  of 
the  notice  must  be  made  within 
three  days,  does  not  authorize  a  va- 
cation of  the  premises  without  mak- 
ing such  application.  Forster  v. 
Eberle,  7  N.  Y.  Misc.  490. 

A  landlord  who  is  not  liable  for 
the  erection  of  a  nuisance  is  not  re- 
sponsible for  any  act,  not  negligent- 
ly or  wrongfully  done,  in  trying  to 
abate  the  nuisance  at  the  tenant's 
request.  Blake  v.  Dick,  15  Mont. 
236,  48  Am.  St.  671. 

An  outbreak  of  scarlet  fever  in  a 
hotel  will  not  relieve  a  person  who 
voluntarily  vacates  his  apartments 
in  it  through  fear  of  contagion  to 
himself  and  family  from  liability 
for     rent,     the     landlord     having 


adopted  the  usual  precautions  to 
prevent  the  spreading  of  the  disease. 
Majestic  H.  Co.  v.  Eyre,  53  App. 
Div.   (N.  Y.)   273. 

"The  authorities  are  uniform  in 
holding  that  a  landlord  out  of  pos- 
session is  not  responsible  for  a  nui- 
sance occurring  after  the  execution 
of  the  lease,  unless  he  is  in  some 
manner  at  fault  for  its  creation  or 
continuance.  Wolf  v.  Kilpatrick, 
101  N.  Y.  146,  54  Am.  Rep.  672. 
When  the  landlord  has  not  cove- 
nanted to  keep  the  premises  in  re- 
pair, the  duty  is  imposed  upon  the 
tenant,  under  the  implied  covenants 
of  the  lease,  to  so  use  the  property 
as  to  avoid  the  necessity  for  re- 
pairs. Powell  V.  Dayton  R.  Co.,  16 
Ore.  33,  8  Am.  St.  25;  and  in  such 
cases,  if  the  property  were  in  good 
condition  at  the  time  of  the  demise 
and  leased  for  a  purpose  that  would 
not  create  a  nuisance,  the  tenant, 
and  not  the  landlord,  is  liable  to 
third  persons  for  injury  from  the 
creation  or  maintenance  of  any 
nuisance  upon  the  leased  premises. 
Fisher  v.  Thirkell,  21  Mich.  1,  4 
Am.  Rep.  422."  Fleischner  v.  Citi- 
zens' I.  Co.,  25  Ore.  119. 

S3  Alger  V.  Kennedy,  49  Vt.  109, 
118,  24  Am.  Rep.  117;  Lathers  v. 
Coates,  18  N.  Y.  Misc.  231;  Marks 
V.  Delaglio,  27  N.  Y.  Misc.  652. 
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ference  or  defaiilt.^*  There  is  no  implied  warranty  in  a  general 
lease  that  the  demised  building  is  safe,  well  built,  or  fit  for  any 
particular  use ;  *'  and  this  absence  of  an  implied  covenant  not 
only  refers  to  the  beginning  but  to  the  whole  term.  Even  the 
landlord's  default  in  not  repairing,  when  he  is  bound  by  custom 
or  covenant  to  do  so,  though  in  consequence  the  buildings  be- 
came unfit  for  occupancy,  does  not  authorize  the  tenant  to  quit 
or  refhse  to  pay  rent.'°  But  in  Michigan  if  through  the  acts  of 
the  landlord  the  building  is  rendered  practically  useless  for 
the  purpose  for  which  it  was  leased  and  he  then  undertakes  to 
make  repairs,  which  result  in  making  the  condition  worse,  the 
tenant  may,  although  he  covenanted  to  repair,  consider  himself 
evicted.^''     The  breach  of  a  covenant  by  the  lessor  not  to  rent 


64  Barrett  v.  Boddie,  158  111.  479, 
49  Am.  St.  172;  Warren  v.  Wag- 
ner, 75  Ala.  188,  51  Am.  Rep.  410; 
De  Witt  V.  Pierson,  112  Mass.  8; 
Scott  V.  Simons,  54  N.  H.  426 ;  Lei- 
ferman  v.  Osten,  167  111.  93;  Blake 
V.  Dick,  15  Mont.  236,  48  Am.  St. 
671;  Humphreville  v.  Billinger,  62 
111.  App.  12S;  Flint  v.  Sweeney,  49 
Minn.  509;  Thomson-H.  E.  Co.  v. 
Durant  L.  I.  Co.,  4  N.  Y.  Misc.  207 ; 
Patterson  v.  Graham,  140  111.  531; 
International  T.  Co.  v.  Schumann, 
158  Mass.  287 ;  Horberg  v.  May,  153 
Pa.  216;  Sibley  v.  Boss,  10  Ohio 
Dec.  083,  alErnied  witliout  opinion, 
52  Ohio  St.  088;  Home  L.  Ins.  Co. 
V.  Sherman,  40  N.  Y.  370;  Cram  v. 
Dresser,  2  Sandf.  120;  Gilhooly  v. 
Washington,  4  N.  Y.  217;  Fuller  v. 
Kuby,  10  Gray  285;  Skally  v.  Shute, 
132  Mass.  367;  Edgerton  v.  Page, 
20  N.  Y.  281;  Eoreel  v.  Lawton,  90 
id.  293,  43  Am.  Rep.  170.  But  see 
Conlon   V.   McGraw,   66   Mich.   194. 

Remaining  in  possession  of  prem- 
ises notwithstanding  they  are  in  a 
condition  which  unfavorably  aiTects 
the  health  of  the  tenant  is  not  an 
election  to  continue  a,  tenant  if 
there  are  subsequent  and  increased 


defects  rendering  the  premises  uniit 
for  occupancy.  Damkroger  v.  Pear- 
son, 74  Minn.  77. 

65  American  Exeh.  Nat.  Bank  v. 
Swope,  46  Tex.  Civ.  App.  64;  Humis- 
ton  V.  Wheeler,  175  111.  514;  Blake 
V.  Dicic,  15  Mont.  236,  48  Am.  St. 
671;  Bowe  v.  Hunking,  135  Mass. 
380;  Clyne  v.  Helmes,  61  N.  J.  L. 
358,  4  Am.  Neg.  Rep.  180 ;  Boyer  v. 
Commercial  B.  I.  Co.,  110  Iowa  491; 
York  V.  Steward,  21  Mont.  515,  43 
L.R.A.  125;  Hanley  v.  Banks,  6 
Okla.  79 ;  Dutton  v.  Gerrish,  9  Cush. 
89,  55  Am.  Dec.  45;  Foster  v.  Pey- 
ser, 9  Cush.  242,  57  Am.  Dec.  43; 
McGlashen  v.  Tallmadge,  37  Barb. 
313;  Oleves  v.  Willoughby,  7  Hill 
83;  Hart  v.  Windsor,  12  M.  &  W. 
68;  Welles  v.  Castles,  3  Gray  323; 
Libbey  v.  Tolford,  48  Me.  316,  77 
Am.  Dec.  229;  Donner  v.  Ogilvle, 
49  Hun  229 ;  Edwards  v.  New  York 
&  H.  R.  R.  Co.,  98  N.  Y.  245,  50 
Am.  Rep.  659.     See  §  851. 

66  Royce  v.  Guggenlieim,  106  Mass. 
201,  8  Am.  Rep.  322;  Huber  v.  Ryan, 
20  N.  Y.  Misc.  428. 

6'?  Adams  v.  Werner,  120  Midi. 
432. 
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other  property  in  the  locality  for  the  same  business  as  the  lessee 
is  engaged  in  does  not  warrant  an  abandonment  of  the  premises 
or  a  refusal  to  pay  rent.  The  effect  of  such  a  breach  is  to  reduce 
the  rent,  the  reduction  to  be  proportioned  over  the  whole  term."' 
A  breach  by  the  lessor  of  his  covenants  in  the  lease  for  repairs 
or  improvements  is  no  defense,  except  by  way  of  recoupment,  to 
his  demand  for  rent  covenanted  to  be  paid  unless  by  the  terms 
of  the  lease  the  performance  of  his  covenants  is  made  a  con- 
dition.^' Nor  can  the  tenant  in  summary  proceedings  at  the 
instance  of  the  landlord  to  obtain  possession  set  up  his  breaches 
of  covenants  in  the  lease  as  a  counter-claim.®" 

Where  the  landlord,  by  the  terms  of  the  lease  of  a  store 
being  erected  by  him,  undertook  to  finish  it  for  immediate 
occupancy  as  a  store  by  a  given  time,  it  was  held  that  the  lessee, 
by  entering  at  that  time,  notwithstanding  the  store  was  not 
finished  so  that  the  term  was  vested,  waived  the  condition  pre- 
cedent, though  not  the  right  to  have  the  work  done.  Thereafter 
the  lessor's  default  in  not  completing  the  store  was  no  defense 
to  an  action  for  rent  except  as  a  counter-claim.  If  the  lessee 
had  not  taken  possession  he  could  only  have  been  made  liable 
for  rent  upon  his  covenant,  as  for  a  breach  of  an  executory  con- 
tract ;  and  to  entitle  the  lessor  to  recover  he  would  be  obliged  to 
show  he  had  performed  his  part.®^  Tortious  conduct  of  the  land- 
lord on  the  demised  premises  which  does  not  disturb  the  tenant's 
possession,  though  it  may  diminish  his  beneficial  enjoyment, 
will  not  amount  to  an  eviction  nor  have  the  effect  to  suspend 
the  rent.**    Eviction  is  no  answer  as  to  rent  which  has  already 

BSAUegaert   v.    Smart,    2   Penny.  to  perform  his  covenants  he  cannot 

320.  collect  rent  for  the  unexpired  term 

B9  Chicago  L.  N.   Co.  v.   Browne,  of   the   lease,   the   premises   having 

103  111.  317 ;  La  Farge  v.  Mansfield,  been  vacated.     Pierce  v.  Joldersma, 

31  Barb.  345;    Kelsey  v.  Ward,   16  91  Mich.  463. 

Abb.  Pr.  98,  38  N.  Y.  83 ;  Etheridge  60  People  v.  Kelsey,   14  Abb.  Pr. 

V.  Osborn,  12  Wend.  529.  372;  McHoy  v.  Ryan,  27  Mich.  110; 

In   Michigan   if   a   landlord   who  D'Armond  v.   Pullen,   13   La.   Ann. 

has  expressly  covenanted  to  have  the  137;  Eldred  v.  Leahy,  31  Wis.  546; 

leased  building  in  suitable  condition  Lunn  v.  Gage,  37  111.  19. 

for  the  tenant's  business  on  the  day  61  l^a  Farge  v.  Mansfield,  31  Barb, 

he  is  to  take  possession,  and  to  keep  345;  Lunn  v.  Gage,  37  111.  19. 

the  premises   in  good  repair,  fails  es  Fuller  v.  Ruby,  10  Gray  285  j 
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accrued  and  become  due  before  it  took  place. '*  And  this  is  so, 
according  to  some  authorities,  though  the  rent  be  payable  in  ad- 
vance and  the  eviction  takes  place  during  the  rent  period  for 
Vfhich  it  was  payable.^*  Nov  will  eviction  bar  rent  which 
accrues  after  it  has  ceased  if  the  tenant  continues  in  possession.** 
Giving  a  note  for  the  rent  during  eviction  from  part  of  the  prem- 
ises is  a  waiver  of  the  objection,  and  the  moral  obligation  from 
partial  enjoyment  is  a  sufficient  consideration.'® 


Drake  v.  Cookroft,  4  E.  D.  Smith 
34;  Luckey  v.  Frantzkee;  1  id.  47; 
Johnson  v.  Oppenheim,  12  Ahb.  Pr. 
(N.S.)  449;  Edgerton  v.  Page,  20 
N.  Y.  281;  Lounsberry  v.  Snyder, 
31  id.  514;  Cram  v.  Dresser,  2 
Sandf.   120;    Mortimer  v.   Brunner, 

6  Bosw.  653;  Vatel  v.  Herner,  1 
Hilt.  149;  McFadin  v.  Eippey,  8 
Mo.  738.  See  Leostzky  v.  Canning, 
33  Cal.  299. 

63  Bonetti  v.  Treat,  91  Cal.  223,  14 
L.R.A.  151;  Livingston  v.  L'En- 
gle,  27  Fla.  502;  Leary  v.  Meier, 
78    Ind.    398;    Martin    v.    Martin, 

7  Md.  368,  61  Am.  Dee.  364; 
Hutchins  v.  Hodges,  98  N.  C.  404; 
Vernam  v.  Smith,  15  N.  Y.  327; 
McKeon  v.  Whitney,  3  Denio  452; 
New  York  Academy  v.  Hackett,  2 
Hilt.  217 ;  Pepper  v.  Rowley,  73  111. 
262 ;  Kessler  v.  McConachy,  1  Eawle 
435;  Salmon  v.  Smith,  1  Saund. 
202;  May  v.  Diaz,  42  Ala.  383;  Giles 
V.  Comstock,  4  N.  Y.  270;  Johnson 
V.  Oppenheim,  55  id.  280 ;  Hinsdale  T. 
White,  6  Hill  507;  Cushingham 
V.  Phillips,  1  E.  D.  Smith  416;  Daw- 
son V.  Donati,  2  id.  121;  Crane  v. 
Hardman,  1  id.  448;  Whitney  v. 
Meyers,  1  Duer  266. 

84  Whitney  v.  Meyers,  1  Duer  266 ; 
Healy  v.  McMamis,  23  How.  Pr. 
238;  Giles  v.  Oomstock,  4  N.  Y. 
270;  Barkley  v.  McCue,  25  N.  Y. 
Misc.  738;  Hunter  v.  Reiley,  43  N. 
J.  L.  482.  Contra,  Hyman  v.  Jockey 
Club  W.,  L.  &  C.  Co.,  9  Colo.  App. 
Suth.  Dam.  Vol.  III.— 43. 


299,   306;    The  Richmond  v.   Cake, 
1  D.  C.  App.  Cas.  447,  464. 

esOgden   V.    Sanderson,    3    E.   D. 
Smith  166. 

66  Anderson  v.  Chicago,  etc.  Ins. 
Co.,  21  111.  601. 

In  Merritt  v.  Closson,  36  Vt.  172, 
the  plaintiflFs,  tenants,  had  paid  a 
part  of  the  rent  of  leased  premises, 
when  they  were  ousted  by  the  de- 
fendant, who  took  all  the  crops. 
Held,  that  in  estimating  the  dam- 
ages the  defendant  is  entitled  to 
have  the  unpaid  rent  deducted  from 
the  value  of  the  crops,  though  he 
could  not  maintain  an  independent 
action  to  recover  it.  Poland,  C.  J., 
said:  "The  court  told  the  jury  that 
the  defendant,  by  thus  ousting  the 
plaintiffs,  forfeited  all  right  to  that 
portion  of  the  rent  unpaid,  and  that 
therefore  the  crops  taken  by  him 
were  to  be  estimated  at  their  full' 
value  without  deducting  anything 
for  the  unpaid  rent.  It  is  undoubt- 
edly true  the  defendant  could  not, 
if  he  ousted  his  tenant  during  the 
term,  maintain  any  action  to  re- 
cover the  rent  to  be  paid  for  the 
term.  But  the  question  here  was, 
what  damage  or  loss  had  the  plain- 
tiffs suffered  by  the  wrongful  act 
or  breach  of  contract  on  the  part  of 
the  defendant?  What  would  they 
have  gained  or  been  entitled  to  if 
the  defendant  had  allowed  them  to 
remain  on  the  premises  till  the  end 
of  the  year?    They  would  have  had 
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§  849.  Apportionment  of  rent.  It  is  a  general  principle  that 
there  can  be  no  apportionment  of  rent  in  respect  to  time.  By 
this  is  meant  that  the  sum  accruing  between  one  time  of  pay- 
ment and  another  is  a  single,  entire  debt;  it  is  due  from  the 
tenant  only  on  the  condition  of  enjoying  the  premises  for  the 
"whole  rent  period,  and  to  the  owner  of  the  reserved  rent  only 
when  it  becomes  payable.  These  rent  payments  may  be  suc- 
cessively recovered  by  different  persons ;  but  in  the  absence  of  an 
agreement  therefor  there  can  -be  no  recovery  for  occupation  for 
a  part  only  of  the  time  between  rent  days.  If,  therefore,  the 
enjoyment  be  interrupted  the  rent  for  the  current  rent  period  is 
lost.^'  And  if  a  person  having  a  life  estate,  with  no  power  to 
make  a  lease  to  continue  longer  than  during  his  life,  should  make 
a  lease  for  a  year,  reserving  rent  half  yearly,  and  should  die 
before  the  end  of  a  half  year,  there  could  be  no  legal  demand 
for  the  rent  of  that  period.  The  executor  or  representative  of 
the  lessor  would  not  be  entitled  to  it  although  there  was  no  evic- 
tion, because  the  lessor's  title  ceased  at  his  death;  and  by  the 

the  use  of  the  premises  and  the  per-  to  pay.     So  the  jury  were  directed, 

sonal   property   to   the   end  of   the  if  they  found  that  the  keeping  of 

year,  subject  to  the  payment  of  the  the  stock  through  the  winter  would 

balance  of  the  rent  and  the  expense  cost   the    plaintiffs   more   than   the 

of    keeping    the    stock.      By    being  worth  of  the  use  of  the  stock,  the 

ousted  from  the  premises,  the  plain-  difference  should  be  deducted  from 

tiffs  lost  the  use  of  the  premises  for  the  value   of   the   crops.     If   there 

the  residue  of  the  year,  the  crops  was    still,    after   the    allowance    of 

on  the  farm  and  the  use  of  the  per-  these  deductions,  any  sum  of  unpaid 

sonal  property;  but  they  also  were  rent    which    the    plaintiffs    would 

relieved  from  the  burden  of  paying  have  had  to  pay  if  they  had  not  been 

the  balance  of   the  rent  and  from  ousted,  in  order  to  entitle  them  to 

keeping  the  stock  through  the  win-  have  the  crops  as  their  own  by  the 

ter.    The  true  rule  of  damages  was  tg^ms  of  the  lease,  that  should  have 

the  difference  in  value  between  the  ^^^^  i,^^^  deducted.     In  actions  for 

two   conditions.     The  county  court  ^^^^^^  ^^  ^^^^^^^^  ^^^^^  ^^^  ^^^. 


ages  are  open  and  unliquidated  the 


recognized  this  in  part,  and  decided 

that  nothing  should  be  allowed  to 

ii,       1   •  ±-a    i      it,    1          i  ii,  true  rule  of  damages  is  to  requite 

the  plaintiffs  for  the  loss  of  the  use  °                   ^ 

of  the  premises  for  the  residue  of  ^^^  P^^^^^  ^""^  ^^^^  ^^  ^^^  ^'^^"^"y 

the   year,    as   the    evidence    showed  1°^*  ^  ^'^^  violation  of  the  contract 

that  the  unpaid  rent  was  more  than  ^7  ^^^  other. ' 

the  value  of  such  use,  and  if  they  67.Grimman  v.  Legge,  8  B.  &  C. 

remained  they  would  have  the  rent  324. 
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nature  of  the  contract  tlie  tenant  was  not  bound  to  pay  and  the 
lessor  was  not  entitled  to  receive  rent  except  in  the  sums  and 
at  the  times  specified  in  the  lease.  His  successor  in  the  re- 
versionary estate  could  not  claim  it  for  the  additional  reason 
that  the  reversion  was  not  his  until  the  lease  itself  was  termi- 
nated by  the  death  of  the  life  tenant  who  gave  it.  If  the  lessee 
continues  to  hold  afterwards  he  does  so  under  some  new  contract 
with  the  party  on  whom  the  estate  has  devolved.^'  If  the  lease 
continues,  although  intermediate  the  days  of  payment  the  rever- 
sion passes  wholly  into  new  hands,  the  obligation  of  the  lessee 
to  pay  rent  will  continue  also.  Thus,  in  the  middle  of  a  quarter 
the  lessor  may  convey  the  whole  estate  which  is  under  the  lease, 
or  it  may  be  sold  under  execution  or  mortgage,  or  he  may  diC' 
leaving  it  to  descend  to  his  heirs,  or  he  may  dispose  of  it  by 
will.  The  lease  itself  is  unaffected  by  these  events,  and  the  rent 
is  therefore  payable  as  though  they  did  not  occur ;  but  it  is  pay- 
able only  in  the  sums  and  at  the  time  specified  in  the  demise. 
The  reversion  may  be  transmitted  to  a  new  owner  during  the 
period  between  the  days  of  payment,  but  such  an  event  does  not 
divide  the  obligation  of  the  tenant.  The  accruing  rent  follows 
the  reversion  wheresoever  that  goes,  and  neither  the  former 
owner  nor  his  representative  can  recover  any  portion  of  it. 
Being  recoverable  only  in  a  single  sum  and  not  until  the  pre- 
scribed day  of  payment,  the  common  law  gives  it  to  him  who  is 
the  reversioner  at  that  time.^^  The  covenant  to  pay  rent  creates 
no  debt  until  the  day  of  payment  arrives.'"  Hence  where  a 
mortgagor  in  possession  verbally  leases  the  premises  at  a  rent 
payable  quarterly  and  the  mortgagee  fifteen  days  before  the  ex- 
es Marshall  V.  Moseley,  21  N.  Y.  Turner,  68  Vt.  315;  Anderson  v. 
280;  Perry  v.  Aldrich,  13  N.  H.  Robbins,  82  Me.  422,  8  L.E.A.  568; 
343.  Oompare  Foote,  Appellant,  23  Russell  v.  Fabyan,  23  N.  H.  543. 
Pick.  299,  and  Price  v.  Pickett,  21  If  rent  is  payable  monthly  in  ad- 

Ala.  741.  vance  a  tenant  who  is  dispossessed 

89  Porter  v.  Sweeney,  61  Tex.  216;  during  the  month  for  which  a,  par- 
Hearne  v.  Lewis,  78  id.  276;  Price  tial  payment  is  made  is  not  entitled 
V.  Pickett,  21  Ala.  741.  See  Mixon  to  recover  any  part  of  the  sum  paid 
V.  Coffield,  2  Ired.  301;  Sutliff  v.  as  an  overpayment.  Kahn  v.  To- 
Atwood,  15  Ohio  St.  186.  bias,  16  N.  Y.  Misc.  83. 

TO  Wood    V.    Partridge,    11    Mass.  The  recovery  of  rent  and  damages 

488;  3  Kent's  Com.  470;  Stanley  v.       for  the  detention  of  property  up  to 
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piration  of  a  current  quarter  duly  enters  and  takes  possession 
for  the  condition  broken,  and,  on  demand  of  the  mortgagee,  the 
tenant  pays  him  the  rent  for  the  whole  quarter,  the  mortgagor 
cannot  recover  from  the  lessee  for  the  time  preceding  the  mort- 
gagee's entry.'* 

Where  the  entire  reversion  is  transferred,  subject  to  the 
lease,  by  sale  or  descent,  by  act  of  the  lessor  or  operatioa  of 
law,  the  rent  which  becomes  payable  afterwards  follows  the 
reversion  unless  reserved  or  otherwise  specially  disposed  of, 
and  belongs  to  and  may  be  recovered  by  the  party  so  succeed- 
ing to  it.''^  l^or  is  it  necessary,  in  such  cases,  to  perfect  the 
reversionet's  right  to  the  entire  rent  afterwards  falling  due, 
or  to  discharge  the  tenant's  liability  to  the  lessor  therefor  that 
such  tenant  should  attorn  or  be  evicted.'* 

A  covenant  for  rent  runs  with  the  land  and,  at  common  law, 
rent  may  be  apportioned  either  on  severance  of  the  land  from 
which  it  issues  or  of  the  reversion  to  which  it  is  incident.''*  It 
must  be  divided  and  apportioned  whenever  several  persons 
succeed  to  the  right  of  the  lessor  to  receive  the  rent;  also  when 
the  demised  premises,  by  assignment  of  the  lessee's  estate,  go 
in  parcels  or  otherwise  to  other  persons.  When  the  severance 
of  the  reversion  is  by  the  act  of  tbe  lessor  the  consent  of  the 
tenant  is  necessary  to  the  apportionment  unless  the  persons 
who  become  the  owners  liquidate  and  settle  the  proportions  to 

the   time   of   the  trial   is   provided  Laury,  41  N.  Y.  219;  Van  Horn  v. 

for  by  statute  in  some  states.    Dunn  Crane,-  1    Paige   455;    Merceron   v. 

V.  Patrick,  156  N.  C.  248.  Dowson,  5  B.  &  C.  479;  Wollasten 

71  Anderson  v.  Robbins,  supra.  v.  Hakewill,  3  M.  &  G.  297 ;  Inger- 

72  Wise  V.  Falkner,  51  Ala.  359 ;  soil  v.  Sergeant,  1  Whart.  337 ;  Van 
Dailey  v.  Grimes,  27  Md.  440;  Fay  Eensselaer  v.  Chad  wick,  22  N.  Y.  32; 
V.  Holloran,  35  Barb.  295;  Getzan-  2  Piatt  on  Leases  131,  132;  Mar- 
dafler  v.  Caylor,  38  Md.  280;  Blood-  shall  v.  Moseley,  21  N.  Y.  280;  Cros- 
worth  V.  Stevens,  51  Miss.  475;  Dor-  by  v.  Loop,  13  111.  625;  Cole  v.  Pat- 
sett  V.  Gray,  98  Ind.  273.  terson,    25    Wend.    456;    Linton    v. 

73 Id.;    English  V.   Key,   39   Ala.  Hart,  25  Pa.  193,  64  Am.  Dec.  691; 

113.  Reed  v.  Ward,  22  Pa.   144;   Biddle 

7*  Van   Rensselaer   v.   Bradley,  3  v.  Hussman,  23  Mo.  597;   Higgins 

Denio  135,  45  Am.  Dec.  451;  Steven-  v.  California  P.  &  A.  Co.,  109  Cal. 

son  V.  Lombard,  2  East  575;  Astor  304;  Hill  v.  Reno,  112  111.  154,  54 

v.  Miller,  2  Paige  68;  Cruger  v.  Mc-  Am.  Rep.  222. 
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be  paid  them  respectively.''^  If  not  so  adjusted  it  may  be  ap- 
portioned by  the  jury  according  to  the  relative  value  of  the 
several  parts  held  by  each  of  the  owners. ''^  But  if  the  severance 
of  the  reversion  is  by  act  of  the  law,  or  where  it  occurs  by 
descent  to  several  heirs,  or  a  judicial  sale  of  part,  an  apportion- 
ment may  be  made  without  the  consent  of  the  tenant;  he  will 
have  two  or  more  landlords  instead  of  one,  and  be  bound  to  pay 
rent  to  each  according  to  his  interest."  When  a  tenant  has 
assigned  a  part  of  his  estate  under  the  lease  in  which  he  has 
covenanted  to  pay  rent  he  is  not  thereby  relieved  from  his  obliga- 
tion. If  the  lessor  thinks  proper  to  rely  on  his  covenant  he  is 
at  liberty  to  do  so  without  resorting  to  the  assignee.  When  the 
lessee  has  covenanted  to  pay  rent  he  cannot  exonerate  himself, 
either  wholly  or  in  part,  by  such  an  assignment.  Wor  can  he 
apportion  the  rent  between  himself  and  his  assignee  without  the 
concurrence  of  the  landlord  so  as  to  liquidate  the  liability  of  the 
assignee. 

§  850.  Same  subject.  The  action  for  rent  against  the  lessee's 
assignee  is  based  on  privity  of  estate;  hence  he  is  only  liable 
so  long  as  he  remains  in  the  legal  relation  of  assignee  to  the 
premises.  If  he  assigns  to  another  and  the  latter  accepts  the 
assignment  the  liability  of  the  former  is  at  an  end.™  The 
assignee  of  a  lease  is  liable  for  rent  only  by  reason  of  the 
privity  of  estate  between  him  and  the  lessor,  and  this  privity 
is  the  assignee's  right  of  possession  under  the  assignments  and 

75  Bliss  V.  Collins,  5  B.  &  Aid.  Dec.  64;  Taylor's  Land.  &  T.,  §  384; 
876;  Roberts  v.  Snell,  1  Man.  &  Gr.  Pitcher  v.  Tovey,  1  Salk.  81;  Buek- 
577;  Eyerson  v.  Quackenbush,,  26  N.  land  v.  Hall,  8  Ves.  92; -Bailiff  of 
J.  L.  236;   Taylor's  Land.  &  T.,  §  ipgwich  v.  Martin,  1  Roll.  Abr.  235. 

383.  WSeiflce   v.    Koch,    31   How.   Pr. 

76  0uthbert  V.  Kuhn,  3  Whart.  ggg.  g^j.jjg  ^  ^^^^^^  ^g  q^^  g^._ 
357;   Farley  y.  Craig,  11  N.  J.  L       ^gg.  ^^^^^  ^   ^^^^^^  ^  ^^_  3^^. 

262;    McElderry    v^   l^rT^^\^  Journeay  v.  Brackley.  1  Hilt.  447; 

Har.  &  G.  308;  3  Kent's  Com.  370.  ^                     •" 

77  Cole  V.  Patterson,  25  Wend.  ^^f  ""^  ^-  J\'''l''J  ,':Z 
456;  Wotton  v.  Shirt,  Cro.  Eliz.  ,  ^^'  ^ekeug  v.  Nash,  2  Str.  1221; 
742;  Perpetual  Trustee  Co.  v.  Orr,  Taylor  v.  Shum,  1  B.  &  P.  21;  Paul 
6  New  South  Wales  St.  Rep.  679.  v.  Nurse,  8  B.  &  C.  486;  Graves  v. 

7»See  Ghegan  v.  Young,  23  Pa.  Porter,  11  Barb.  592;  Hannen  v. 
18;  Frank  v.  Maguire,  42  Pa.  77;  Ewalt,  18  Pa.  9.  See  McKeon  v. 
Wall  V.  Hinds,  4  Gray  256,  64  Am.      Whitney,  3  Denio  452. 
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not  his  actual  possession ;  and  in  an  action  by  the  lessor  against 
tlie  assignee  for-  rent  the  measure  of  the  latter's  liability  is  the 
eiitent  of  his  possessory  right,  though  it  be  to  an  undivided  part, 
and  not  the  extent  of  his  actual  possession.'"    His  liability  is 


80  St.  Louis  Public  Schools  v. 
Boatmen's  Ins.  Co.,  5  Mo.  App.  91. 
In  this. case  a  lease  was  made  to  two 
persona,  one  of  whom  by  deed  as- 
signed his  undivided  half  interest 
therein  to  a  third  person  who  en- 
tered into  exclusive  possession  and 
occupied  the  whole  of  the  leased 
premises;  the  lessor  sued  the  as- 
signee for  the  amount  of  the  rent 
reserved  in  the  -lease.  Held,  that 
the  assignee  was  liable  only  for  the 
undivided  half.  Bakewell,  J.,  said: 
"In  the  consideration  of  this  case 
we  have  no  aid  from  any  direct  au- 
thority on  the  very  point  involved. 
The  precise  question  seems  never  to 
have  come  up  for  judicial  deter- 
mination except  in  a  single  in- 
stance. In  that  case  the  reported 
opinion  is  deprived  of  the  weight  it 
would  otherwise  have,  from  the'  un- 
fortunate circumstance  that  the 
premises  of  the  learned  judge  who 
delivered  it  being  wholly  untenable, 
one  is  compelled  to  distrust  the  con- 
clusion arrived  at,  which  of  course 
can  only  be  correct  by  accident,  and 
must  be  erroneous  if  arrived  at  by 
any  process  of  right  reasoning. 

"There  can  be  no  question  that 
the  assignee  of  a  lease  is  liable  only 
by  the  privity  of  estate  between 
himself  and  his  landlord.  Arch. 
Landlord  &  T.  70;  Smith,  Landlord 
&  T.  292;  Hannen  v.  Ewalt,  18  Pa. 
9.  But  it  is  assumed  by  the  learned 
judge  delivering  the  opinion  in  the 
case  referred  to  (Damainville  v. 
Mann,  32  N.  Y.  197,  88  Am.  Deo. 
324),  that  perhaps  the  assignee  is 
not  liable  by  virtue  of  the  privity 
of  estate;  and  he  puts  the  liability 


on  the  ground  of  actual  possession. 
It  has  not,  we  believe,  ever  been 
held  that  an  actual  entry  under  the 
assignment  is  necessary  to  make  the 
assignee  liable  in  respect  of  assign- 
ments by  deed  which  are  regarded 
as  effecting  a  transfer,  not  only  of 
title,  but  also  of  the  legal  posses- 
sion. The  acceptance  of  the  assign- 
ment creates  the  liability,  and  the 
legal  possession  which  ownership 
implies  is  all  that  is  required. 
Woodf'.  Landlord  '&  T.  166,  289; 
Taylor,  Landlord  Sc  T.  450-452; 
Smith  V.  Brinker,  17  Mo.  148,  57 
Am.  Dec.  265.  In  Walker  v.  Reeves, 
2  Doug.  461,  note,  quoted  in  the 
New  York  case,  the  question  was 
discussed  whether  the  assignment 
imposed  the  obligation  to  pay  the 
rent.  Lord  Mansfield  says  that  it 
does;  that  the  actual  possession  is 
immaterial;  and  that  the  possession 
in  law,  by  the  assignment  of  the 
title  which  passed  the  possessory 
right  is  sufficient.  The  case  was 
that  of  a  mortgagee  who  had  not 
taken  possession,  and  it  was  dis- 
tinguished from  that  of  an  absolute 
assignee,  who  was  assumed  to  be 
liable  without  entry.  Although  the 
cases  in  which  the  assignee  in  bank- 
ruptcy is  held  not  liable  to  pay  rent 
are  put  expressly  upon  the  ground 
that  an  assent  to  the  assignment  is 
necessary  to  bind  him,  and  the  ques- 
tion of  actual  possession  is  consid- 
ered in  such  cases  only  as  it  bears 
upon  this  assent  (Turner  v.  Rich- 
ardson, 7  East  335),  the  learned 
judge  in  the  New  York  case  asserts 
that  the  true  grounds  of  the  de- 
cision in  these  cases  is  the  question 
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fixed  by  the  terms  of  the  assignment  itself.    Thus  the  assignee  of 
the  whole  premises  is  liable  for  the  rent  of  the  whole  though 


of  possession,  which  seems  to  be  not 
the  fact. 

"After  quoting  a  remark  by 
Sheppard,  l;he  well-known  author  of 
the  Touchstone,  in  an  argument  pre- 
fixed to  the  report  of  Webb  v.  Rus- 
sell, 3  T.  R.  394,  which  he  inter- 
prets by  the  light  of  his  peculiar 
view  of  the  law,  the  learned  judge 
boldly  concludes  that  there  is  no 
privity  of  estate  between  the  lessor 
and  the  assignee  of  the  lease  where 
there  is  only  constructive  posses- 
sion; and,  having  found  an  imagi- 
nary resting  place  for  his  feet,  he 
proceeds  to  construct  thereon  a 
fabric  which  can  have  no  greater 
value  than  any  other  poetic  fiction, 
because,  like  the  stags  of  Tityrus, 
it  rests  on  air.  He  proceeds  to 
argue  that  the  owner  of  the  other 
undivided  half  of  the  lease  in  the 
case  before  him,  who  took  by  a  sepa- 
rate assignment,  is  under  no  obli- 
gation to  pay  rent,  not  being  in 
possession.  This,  clearly,  is  not  the 
law.  Coote's  Landlord  &  T.  and 
textbooks  and  cases  passim.  Yet, 
on  the  truth  of  this  proposition,  he 
proceeds,  mainly,  to  rest  the  de- 
cision of  the  whole  question.  It  fol- 
lows, he  says,  that  defendant  in  pos- 
session is  taking  the  property  of  the 
landlord  without  any  responsibility 
to  him  (as  if  the  lessor,  before  the 
determination  of  the  term,  had  any 
right  to  say  who  should  occupy  the 
premises)  ;  and  this,  he  thinks,  is 
manifestly  unjust,  because  the  as- 
signee in  possession,  having  all  that 
is  useful  in  the  premises,  should 
pay  the  rent  as  the  condition  of  his 
enjoyment.  But  why,  it  may  be 
asked,  should  he  pay  a  rent  which 
he  has  never  agreed  to  pay,  and 
which  may  at  the  time  of 'his  pos- 


session be  ten  times  the  actual 
rental  value?  For,  having  what  is 
useful  in  the  premises,  it  would 
seem  that  he  should  only  pay  what 
may  be  shown  to  be  the  reasonable 
value  of  their  use.  But  that  is  not 
the  theory  of  this  action,  and  is  not 
what  the  lessor  is  seeking  to  recover 
from  the  assignee.  However,  whilst 
holding  that  defendant  is  liable^  the 
learned  judge  says  that  he  adopts 
this  conclusion  not  without  consid- 
erable hesitation.  We  cannot  adopt 
this  conclusion  at  all;  and  we  think 
that  this  case,  properly  considered, 
even  tells  against  the  respondent  in 
the  case  at  bar.  It  seems  to  be  ad- 
mitted in  the  opinion,  that,  but  for 
an  assumption  which  we  cannot  but 
consider  as  wholly  unwarranted,  the 
decision  should  be  the  other  way. 
The  lessor  looks  for  his  rent,  not 
to  the  person  in  possession,  but  to 
the  lessee;  and  if  he  rents  to  two, 
and  by  agreement  between  them- 
selves, or  otherwise,  one  of  them  has 
exclusive  possession,  or  if  they 
ehoose  to  keep  the  premises  vacant, 
this  in  no  way  concerns  the  lessor. 
The  relation  of  landlord  and  tenant 
does  not  exist  between  the  landlord 
and  the  mere  occupier;  nor  can  one 
merely  occupying  land  be  sued  for 
rent  in  an  action  of  debt  or  cove- 
nant. On  the  other  hand,  it  is  no- 
V  here  intimated  in  the  books-  that 
•the  assignee  is  liable  on  a  qiiantum 
meruit,  as  for  use  and  occupation. 
He  is  liable  at  the  rate  fixed  by  the 
lease  of  which  he  is  the  assignee. 
If  the  rent  is  not  paid  the  assignee 
in  possession  may  be  put  out;  but 
we  can  see  no  reason  whatever  why 
the  assignee  of  an  undivided  inter- 
est in  a  lease,  though  in  the  actual 
possession   of   the   whole   premises. 
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only  in  possession  of  a  part ;  °*  and  if  he  remains  in  their  actual 
possession  and  beneficial  enjoyment  his  liability  as  assignee  will 
continue  though  he  may  have  assigned  to  another  person.'*  The 
assignee  of  a  separate  part  is  liable  only  for  the  rent  of  that 
part.'*  One  who  becomes  assignee  of  a  lease  which  contains  a 
covenant  against  its  assignment  is  liable  to  his  assignor  for 
rent  although  he  has  not  paid  the  lessor,  the  latter  not  having 
consented  to  the  assignment.'* 

If  a  national  bank  has  paid  rent  for  the  premises  occupied 
by  it  up  to  the  time  a  receiver  is  appointed  the  latter  is  not 
bound  to  take  possession  of  them  and  pay  rent;  neither  is  the 
claim  for  rent  during  the  unexpired  term  enforceable  against 


should  be  made  to  pay  the  whole 
rent  reserved.  Any  such  rule  might 
work  very  great  hardship  in  cases 
that  may  be  easily  supposed;  while 
there  seems  to  be  no  hardship  in 
holding  the  assignee  in  possession 
liable  only  according  to  his  interest 
as  shown  by  the  assignment  itself. 
His  interest  by  virtue  of  the  assign- 
ment, created  his  liability;  and  we 
do  not  see  why  the  assignee  of  an 
undivided,  and  perhaps  infinitesi- 
mally  small,  interest  should,  any 
more  than  a  stranger,  be  liable  for 
rent  for  the  whole  premises  at  the 
rate  reserved  in  the  lease,  and 
which,  obviously,  may  be  no  meas- 
ure of  their  actual  rental  value, 
merely  because  his  possession  is,  aa 
it  may  well  be,  larger  than  his  in- 
terest. If  the  landlord  does  not  get 
his  rent,  he  may  forfeit  the  lease 
and  put  out  any  one  in  possession, 
whether  assignee  or  sub-tenant.  The 
reason  of  the  case  seems  clear. 
Where  a  lease  is  made  to  two,  there 
is  a  privity  of  estate  and  privity 
of  contract  between  lessor  and 
lessee;  by  the  terms  of  the  contract, 
and  by  virtue  of  the  contract  and 
not  of  the  privity  of  estate,  each 
lessee  is  liable  for  the  whole  rent. 


though  each  has  only  an  undivided 
half  of  the  estate.  Where  one  of 
these  two  men  assigned  his  interest, 
there  is  now  no  privity  of  contract 
between  the  assignee  and  the  land- 
lord; but  there  is  privity  of  estate; 
and  that  privity  of  estate,  and  that 
alone,  creates  the  liability  for  rent. 
The  liability  for  rent,  in  such  a 
case,  does  not  arise  from  privity  of 
contract,  for  that  is  at  an  end;  nor 
from  possession,  for  it  is  held  in 
Missouri  (17  Mo.  148,  57  Am.  Dee. 
265),  and  elsewhere,  that  possession 
can  never  be  material  in  establish- 
ing the  liability  of  an  assignee  of 
a,  lease,  except  so  far  as  it  may 
serve  to  determine  the  question  of 
acceptance  of  the  assignment, — 
that  is,  the  question  whether  the  de- 
fendant is  in  fact  the  assignee.  The 
ground  of  liability  is  privity  of 
estate  alone.  The  only  question 
that  remains,  then,  is  as  to  the  ex- 
tent of  that  privity;  and  this,  we 
think,  is  determined  by  the  extent 
of  the  estate." 

aiNegley  v.  Morgan,  46  Pa.  281. 

SZNegley  v.  Morgan,  46  Pa.  281. 

88  Astor  V.  Miller,  2  Paige  68. 

84  Darmstaetter  v.  Hoffman,  120 
Mich.  48. 
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the  assets  in  his  hands.  After  the  charter  of  the  baiik  is  for- 
feited there  is  no  party  with  whom  the  lessor  can  deal  in  refer- 
ence to  the  lease  and  it  necessarily  terminates.** 

If  several  tenants  in  common  of  land  chargeable  with  rent 
make  partition,  each  assuming  the  payment  of  his  equitable 
share,  each  will  still  be  liable  to  the  lessor  for  the  rent,  but 
as  between  themselves  each  will  be  liable  to  the  others  for 
any  amount  either  may  be  compelled  to  pay  beyond  his  pro- 
portionate share.''     A  release  by  the  lessor  to  one  of  the  tenants 
in  common,  given  subsequently  to  the  partition,  discharging 
him  from  the  payment  of  rent  on  his  divided  part  will  not 
extinguish  the  liability  of  the  others.     Such  a  release  makes 
the  lessor  a  party  to  the  partition  and  apportionment;  there- 
after he  cannot  claim  from  the  others  more  than  the  portion 
of  the  rent  fixed  between  the  lessees  by  their  contract  of  par- 
tition.'''    In  making  such  apportionments  the  ratio  of  values 
and  not  of  quantities  governs."    If  there  is  no  proof  of  relative 
values  the  whole  premises  will  be  presumed  to  be  of  equal 
value;  then  an  apportionment  made  according  to  the  relative 
quantities  will  be  deemed  prima  facie  right.'*    But  in  a  case 
against  the  assignee  of  part  of  the  demised  premises,  where 
upon  the  trial  the  court  had  apportioned  the  rent  as  matter  of 
law  according  to  the  number  of  acres,  there  being  no  evidence 
of  value,  it  was  held  to  be  error.    Beardsley,  C.  J.,  said :    "The 
amount  due  would  necessarily  depend  on  the  proportionate 
value  of  the  part  of  which  the  defendant  was  assignee,  there 
being  no  evidence  that  the  amount  to  be  paid  on  his  part  had' 
been  adjusted  by  agreement  between  the  parties  in  interest.     I 
see  no  dcda  in  the  case  before  us  upon  which  the  defendant's 
share  could  be  determined  as  a  matter  of  law,  and  very  little  to 

8B  Fidelity  S.  D.  &  T.  Co.  v.  Arm-  ''  Van    Rensselaer    v.    Gallup.    5 

strong,  35  Fed.  567.     See  §  844.  D^nio  454;  Same  v.  Jones,  2  Barb. 

.oTi      T.          1             n-u   J    ■  1    ctji  643;  Same  v.  Bradley,  3  Denio  135, 

88  Van  Rensselaer  V.  Chadwick,  24  '                ,^-,     ^  I-!-,     ,       ^^  , 

„    ,     „„„     „                 T,     ,        ,-,   .J  45  Am.  Dee.  451;  Cuthbert  v.  Kuhn, 

Barb.  333;  Graves  v.  Porter,  11  id.  j.    oet     t?    i            r.     ■      -,-. 

3  Wnart.  357;  Farley  v.  Craig,  11 

592;  Van  Rensselaer  v.  Gifford,  24  j^_  j   ^  262;  McElderry  v.  Flanna- 

id.  349.  gan,  1  Har.  &  G.  308. 

87  Van     Rensselaer     v.     Gifford,  «8Van      Rensselaer      v.      Jones, 

fupra.  supra. 
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aid  the  jury  in  ascertaining  it  as  a  matter  of  fact.  Possibly 
there  was  enough  to  have  upheld  a  verdict  if  the  amount  had 
been  determined  by  the  jury ;  but  the.  judge  refused  to  submit 
the  question  to  their  decision,  in  which,  I  think,  he  clearly 
erred."  «» 

§  851.  Effect  of  partial  destruction  of  demised  property;  lia- 
bility under  statutes.  A  tenant  who  has  made  an  uncondi- 
tional contract  to  pay  rent  for  a  term  cannot  claim  an  appor- 
tionment or  abatement  of  it  for  being  deprived  of  any  beneficial 
enjoyment  of  the  premises  by  their  being  out  of  repair,  or 
untenantable,  or  unfit  for  the  use  for  which  they  were  leased.'* 
Nor  if  the  buildings  or  premises  are  destroyed  or  rendered 
useless  by  fire,  tempest,  flood,  war  or  other  inevitable  casualty.'* 


90  Van  Rwisselaer  v.  Bradley,  3 
Denio  135,  45  Am.  Dec.  451. 

91  Smith  V.  McLean,  123  111.  210 ; 
Westlake  v.  De  Graw,  25  Wend. 
669;  Oleves  v.  Willoughby,  7  Hill 
83;  Welles  v.  Castles,  3  Gray  323; 
Dalton  V.  Gerrish,  9  Gush.  89,  55 
Am.  Dec.  45;  Hart  v.  Windsor,  12 
M.  &  W.  68;  Sutton  v.  Temple,  id. 
52. 

92  Sedalia  P.  M.  &  L.  Co.  v.  Swift, 
129   Mo.   App.   471;   Nashville,  etc. 
R.   Co.  V.  Heikens,   112   Tenn.   378, 
65  L.E.A.  298;  Cook  v.  Anderson,  85 
Ala.  99;  Warren  v.  Wagner,  75  Ala. 
188,    51   Am.    Rep.    435;    Smith   v. 
McLean,  123  111.  210;   Paradine  v. 
Jane,  Aleyn  26;   Wagner  v.  White, 
4  Har.  &  J.  564;  Hallett  v.  Wylie, 
3  Johns.  44,  3  Am.  Dee.  457;   Bel- 
four  V.  Weston,  1  T.  R.  310;  Monk 
V.  Cooper,  2  Ld.  Raym.  1477,  2  Str. 
763;    Fowler  v.   Bott,  6  Mass.   63 
Izon  V.  Gorton,  5  Ring.  N.  C.  501 
Arden  v.  Pullen,  10  M.  &  W.  321 
Helburn   v.   Moflford,    7   Bush   169 
Robinson  v.  L'Engle,  13  Fla.  482 
Smith    V.     Ankrim,     13     S.     &    R. 
39;   Gibson  v.  Perry,  29  Mo.  245 
White  T.  Molyneux,  2  Ga.  124;  Gates 
T.  Green,  4  Paige  355;  Patterson  v. 


Ackerson,  1  Edw.  96;  Peterson  v. 
Edmonson,  5  Harr.  378;  Vale  v. 
Trader,  5  Kan.  App.  307;  Humiston 
V.  Wheeler,  175  111.  514;  Lieberthal 
V.  Montgomery,  121  Mich.  369; 
Davis  V.  George,  67  N.  H.  393. 

The  same  rule  applies  to  leased 
chattels  if  the  lessee  has  agreed  to 
return  them  or  others  of  equal  value 
at  the  end  of  the  term.  Davis  v. 
George,  67  N.  H.  393. 

If  the  tenant's  negligence  causes 
the  loss  of  chattels  he  is  liable,  but 
is  not  liable  for  rent  for  their  use 
after  the  loss.  Wilcox  v.  Gate,  65 
Vt.  478. 

A  much  narrower  statement  of 
the  rule  is  made  in  Whitaker  v. 
Hawley,  25  Kan.  674:  "If  the  inter- 
est of  the  lessee  in  a  part  of  the  de- 
mised premises  was  destroyed  by  the 
act  of  God  or  the  public  enemy,  so 
as  to  be  incapable  of  any  beneficial 
enjoyment,"  the  rent  is  to  be  appor- 
tioned. 

In  a  Georgia  case  the  tenant  cove- 
nanted to  keep  up  all  repairs  at  his 
own  expense,  except  such  as  might 
be  made  necessary  by  fire  or  provi- 
dential cause.  The  code  requires,  in 
accordance  with  the  rule  of  the  civil 
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In  Nebraska  a  majority  of  the  court  have  repudiated  the  pre- 
vailing rule,  and  held  that  the  lessee,  in  the  absence  of  an  as- 
sumption of  liability  therefor,  is  entitled  to  an  apportionment  of 
the  rent  accruing  after  the  destruction  of  a  substantial  part  of 
the  leased  property  without  his  faalt.*^  One  of  the  Texas  courts 
of  appeal  has  intimated  that  there  should  be  an  apportionment 
of  rent  on  the  partial  destruction  of  the  property  leased,  but 
refused  to  make  it  where  land  was  subject  to  erosion  and  about 
two-thirds  of  it  was  under  water,  the  lessee  knowing  the  facts 
and  having  got  all  he  contracted  for.^*  In  Newfoundland  there 
is  a  local  usage  m:  established  custom  which  gives  lessees  the 
right  to  surrender  premises  and  be  relieved  from  liability  for 
rent  after  they  have  been  partially  burned.®'  There  is  no  im- 
plied warranty  by  the  landlord  of  the  fitness  of  the  premises  for 
the  use  the  tenant  has  in  view  or  against  accidental  destruction ; 
nor  is  there  any  implied  undertaking  to  repair  or  rebuild.*' 
But  it  has  been  ruled  where  feal  and  personal  property  is  leased 


law,  that  the  landlord  must  keep 
the  premises  in  repair.  The  lease 
covered  farming  lands  and  a  gin- 
house  situated  thereon;  the  gin-, 
house  was  destroyed.  The  whole 
rent  was  recoverable.  Mayer  v. 
Morehead,   106   Ga.  434. 

A  lease  of  mill  property  provided 
for  an  abatement  of  rent  in  case 
any  part  of  the  property  should  be 
damaged  by  fire  during  the  term.  A 
boarding  house  on  the  premises  used 
by  the  mill  operators  was  destroyed 
by  fire;  and  it  was  held  that  the 
abatement  to  be  made  was  not 
limited  to  the  actual  value  of  the 
building  destroyed,  but  included 
any  depreciation  in  the  rental  value 
of  the  remainder  of  the  premises  if 
caused  by  its  destruction.  Gary  v. 
Whiting,  118  Mass.  363. 

Payment  of  rent  ia  advance' is  a 
voluntary  payment  and,  in  the  ab- 
sence of  a  covenant  in  the  lease  to 
repay  it  in  case  of  the  loss  of  the 
premises,    it    cannot    be    recovered. 


Lieberthal     v.      Montgomery,      121 
Mich.  369. 

93  Wattles  V.  South  Omaha  I.  & 
C.  Co.,  50  Neb.  251,  36  L.R.A.  424. 

94  Galveston  City  R.  Co.  v.  Gulf 
L.  Co.,  2  Tex.  Civ.  App.  326. 

95  Kitchen  v.  Fenelon,  Newf.  Rep. 
(1884-1896),  740. 

96  Davis  T.  George,  67  N.  H.  393; 
Doyle  v.  Union  Pac.  R.  Co.  147  U.  S. 
413,  429,  37  L.  ed.  223,  230;  Wilkin- 
son v.  Clauson,  29  Minn.  91 ;  Frank- 
lin V.  Brown,  118  N.  Y.  110,  16  Am. 
St.  744,  6  L.R.A.  770;  Davis  y. 
Smith,  15  Mo.  469 ;  Jonas  y.  Spring- 
field W.  Co.,  65  Mo.  App.  388 ;  Tay- 
lor's Land.  &  T.,  §  372;  Sheets  v. 
Selden,  7  Wall.  416,  19  L.  ed.  166; 
Johnson  v.  Oppenheim,  43  How.  Pr. 
433;  Westlake  v.  De  Graw,  25 
Wend.  669;  McGlashan  v.  Tall- 
madge,  37  Barb.  313;  Sutton  v.  Tem- 
ple, 12  M.  &  W.  52;  Hart  v.  Wind- 
sor, id.  68.  See  Doupe  v.  Genin, 
37  How.  Pr.  5,  45  N.  Y.  119,  6  Am. 
Rep.  47. 
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by  the  same  instrument  for  a  gross  sum  and  tlie  personalty 
is  a  substantial  part  of  the  whole,  that  its  destruction  without 
the  fault  of  the  lessee  entitles  him  to  an  apportionment  of  the 
rent.*''  The  rule  as  to  the  absence  of  an  implied  warranty  of 
fitness  extends  to  a  furnished  house  which  is  leased,'^  but  not  to 
furnished  rooms  in  a  lodging  house  or  a  furnished  house  at  a 
watering  place  let  to  a  tenant  for  a  few  weeks  without  inspection 
by  him.** 

Under  a  statute  providing  that  the  lessee  of  any  building 
which  shall,  without  his  fault  or  neglect,  be  destroyed  or  so 
injured  as  to  be  untenantable  or  xinfit  for  occupancy  shall  not 
be  liable  or  bound  to  pay  rent  after  such  destruction  or  injury 
unless  it  be  otherwise  agreed,  and  the  lessee  may  thereupon 
quit  and  surrender  possession,  the  liability  for  rent  continues 
after  the  destruction  of  the  leased  building  unless  the  posses- 
sion of  the  premises  is  surrendered.^  The  election  to  retain 
possession  or  terminate  the  lease  must  be  made  within  a  rea- 
sonable time  and  cannot  be  revoked.  By  remaining  in  pos- 
session two  and  a  half  months  after  the  premises  were  partially 
destroyed  and  one  month  after  the  injuries  had  been  substan- 
tially repaired  by  the  lessor  the  election  to  retain  the  lease 
was  made.*     The  tenant  has  the  onus  of  showing  that  the  in- 

9'' Whitaker  v.  Hawley,  28  Kan.  App.  307,  311  that  where  land  is 
277.  rented  for  one-half  the  crop  and  a 
This  was  ruled  in  England  so  long  house  thereon  is  burned,  it  Is  im- 
ago as  1544.  Taverner's  Case,  1  possible  to  determine  how  much,  if 
Dyer  56a.  There  is  an  ohiter  re-  anything,  it  added  to  the  rental 
mark  to  the  contrary  in  Bussman  value  of  the  land;  that,  regarding 
V.  Ganster,  72  Pa.  285.  the  house  as  personalty,  the  dam- 
Where  the  lease  was  of  a  tannery  age  resulting  from  its  loss  was  too 
and  other  real  property  and  the  conjectural  and  indefinite  to  author- 
tools  belonging  to  the  former,  it  ize  a  reduetion  of  the  rent  on  ac- 
was  held  that  the  tools  should  be  count  of  it. 

deemed  part  of  the  realty.     "Rent  98  Davis  "v.  George,  67  N.  H.  393; 

cannot  be  reserved  out  of  the  chat-  Dutton  v.  Gerrish,  9   Cush.   89,  55 

tels  personal.     If  such  chattels  are  Am.  Dec.  45. 

demised  with  land  at  an  entire  rent,  99  Smith  v.  Marrable,  11  M.  &  W. 

the  rent  issues  out  of  the  land  only."  5 ;  Chester  v.  Powell,  52  L.  T.  Rep. 

Fay  V.  HoUoran,  35  Barb.  295.    See  722;  Wilson  v.  Finch-Hatton,  2  Ex. 

Jones  V.  Smith,  14  Ohio  606;   Sut-  Div.  336. 

liff  v.  Atwood,  15  Ohio  St.  186.  1  Roach  v.  Peterson,  47  Minn.  291. 

It  is  said  in  Vale  v.  Trader  5  Kan.  2  Id.  462. 
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jury  to  the  premises  rendered  them  untenantable  and  unfit  for 
occupancy.*  Under  a  statute  expressing  that  a  tenant  shall 
not  be  bound  to  pay  rent  for  buildings  after  their  destruction 
by  fire  -without  negligence  on  his  part,  unless  he  has  contracted 
to  do  so  he  is  entitled,  on  showing  himself  to  be  within  such 
provision,  to  an  abatement  of  the  rent  in  the  proportion  that 
the  value  of  the  destroyed  property  bears  to  the  value  of  the 
use  of  the  whole  premises  leased.*  In  'New  York  it  was  pro- 
vided  by  a  statute  enacted  in  1860  that  the  lessees  or  occupants 
of  any  building  which  shall,  without  their  fault  or  neglect, 
be  destroyed  or  be  so  injured  by  the  elements  or  any  other 
cause  as  to  be  untenantable  and  unfit  for  occupancy  shall  not 
be  bound  to  pay  rent  after  such  destruction  or  injury,  etc.  It 
was  at  first  ruled  that  this  statute  contemplated  a  sudden  de- 
struction or  injury  by  the  elements,  and  not  the  gradual 
deterioration  produced  by  the  ordinary  action  of  the  elements.* 
A  later  case  modifies  that  statement  and  determines  that  all 
that  the  former  case,  necessarily  decided  was  that  "such  injuries 
as  are  the  result  of  failure  to  make  ordinary  repairs,  when  the 
landlord  has  not  agreed  to  make  them,  do  not  come  vdthin 
the  statute  because  it  was  not  intended  to  modify  or  change  the 
relative  duties  of  the  parties  to  the  lease  in  that  respect."  * 
Where  the  premises  at  the  time  of  the  lease,  were  in  such  a 
state  that  by  gradual  deterioration  they  fell  into  such  a  condi- 
tion that  heavy  rains  soaked  or  ran  into  and  fiooded  the  cellar, 
so  as  to  render  the  premises  untenantable,  the  water  was  con- 
sidered the  proximate  cause  of  the  injury,  and  the  statute  ap- 
plied.' Under  the  Ohio  statute  a  lessee  is  not  justified  in 
abandoning  premises  unless  the  injury  renders  them  uUfit  for 

8  Wampler  v.  Weinmann,  56  Minn.  Under  a  lease  stipulating  for  the 

1;   Gilchrist  v.  Weil,  10  Ohio  Dec.  payment    of    rent    in    advance    and 

687.   See  Weeber  v.  Hawes,  80  Minn.  that  in  ease  fire  rendering  the  prem- 

476.  ises  untenantable  rent  should  cease 

4  Taylor  v.  Hart,  73  Miss.  22,  30  until  repairs  were  made,  rent  is  sus- 

L.R.A.  716.  pended  while  that  condition  exists. 

BSuydam   v.   Jackson,   54   N.   Y.  Einstein    v.    Tutelman,    59    N.    Y. 

450.  Misc.  462. 

6  Tallman  v.  Murphy,   120  N.  Y.  1  Meserole  v.  Linn,  34  App.  Div. 

345.  (N.  Y.)   33. 
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occupancy, — they  must  be  in  such  condition  that  they  are  not 
reasonably  fit  to  accommodate  the  tenant.  If  the  whole  prem- 
ises are  in  that  condition  it  is  immaterial  where  the  fire  oc- 
curred ;  but  if  only  a  small  portion  of  them  are  rendered  unfit 
for  occupancy  the  lease  as  a  whole  is  not  terminated ;  the  lessee's 
liability  is  reduced  to  a  proportionate  part  of  the  stipulated 
rent.  The  lessor's  offer  to  restore  the  premises  does  not  affect 
the  lessee's  right  to  surrender  them.' 

§  852.  Effect  of  entire  destruction  of  demised  premises.  Where 
the  estate  out  of  which  the  rent  issues  is  gone  and  the  de- 
mised tenement  has  ceased  to  exist  the  rent  terminates  and  the 
obligation  to  pay  is  at  an  end.  Thus,  by  the  lease  of  apartments 
in  a  building  for  the  purpose  of  trade  the  lessee  takes  only 
such  interest  in  the  subjacent  land  as  is  dependent  upon  the 
enjoyment  of  the  apartments  rented  and  necessary  thereto,  and 
if  they  are  totally  destroyed  by  fire  this  interest  ceases;  the 
relation  of  landlord  and  tenant,  upon  such  a  lease,  is  dissolved 
thereby  and  thenceforth  the  lessee  has  no  interest  in  or  right 
to  the  land.^  This  rule  has  been  applied  where  a  leased  land- 
ing was  destroyed  by  the  ravages  of  a  river."  The  lease  is 
not  terminated  nor  the  right  to  rent  extinguished  where,  by 

8  Gilchrist  v.  Weil,  10  Ohio  Dec.  The  destruction  of  a  partition 
687,  affirmed  without  opinion,  52  and  of  windows  in  a  loft  is  not  a 
Ohio  St.  677.  total    destruction    of    the    premises 

9  Paxaon  v.  Potter,  30  Pa.  Super.  within  the  meaning  of  a  lease,  al- 
Ct.  615;  Nashville,  etc.  R.  Co.  v.  though  they  may  he  rendered  un- 
Heikens,  112  Tenn.  378,  65  L.R.A.  tenantable  thereby  until  repaired. 
298;  Utah  0.  Co.  v.  Keith,  18  Utah  Einstein  v.  Levi,  25  App.  Div.  (N. 
464,  472,  citing  the  text;  Shawmut  Y.)   565. 

Nat.  Bank  v.  Boston,  118  Mass.  125;  The  term  "fire  or  other  unavoid- 

McMillan  v.  Solomon,  42  Ala.  356;  able   casualties"    comprehends   only 

Graves   v.    Berdan,   26   N.   Y.   498;  ^              ^^  destruction  arising  from 

Austin  V.  Field,  7  Abb.  Pr.    (N.S.)  ^     .                ,                 ^     „  ,, 

,     '     „„  „  ,    „„  supervening       and       uncontrollable 

29;   Ainsworth  v.  Ritt,  38  Cal.   89;  ^   ^                 .,,.,..„ 

-u-               T.Ti.ii-i^T.,-1        o  force  or  accident;  it  signifies  events 

Kerr    v.    Merchants'    Exch.    Co.,    3  ^ 

Edw.    315;    Winton    v.    Cornish,    5  o'' accidents  which  human  prudence, 

Ohio  477;  Womack  v.  McQuarry,  28  foi-esigh*  and  sagacity  cannot  pre- 

Ind.  103,  92  Am.  Dec.  306;  Moving  '^^nt.      Willis    v.    Castles,    3    Gray 

Picture  Co.  of  America  v.  Scottish  325;    Tays   v.    Ecker,    6    Tex.    Civ. 

Union    &    Nat.    Ins.    Co.    of    Edin-  App.  188. 

burgh,   244   Pa.    358.      See   Izon   v.  10  Waite  v.  O'Neill,  76  Fed.  408, 

Gorton.  5  Bing.  N.  C.  501.  22   C.  C.  A.  248,   34  L.R.A.   550. 
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the  operation  of  the  lease,  the  tenant  has,  after  destruction 
of  the  building,  an  interest  in  the  soil  and  is  authorized  to 
rebuild,  so  that  thereby  or  otherwise  he  may  still  have  some 
beneficial  enjoyment  of  the  premises.^^  Neither  is  the  lease 
terminated  by  a  clause  in  it  to  the  effect  that  the  tenant  need 
not  restore  the  building  from  the  effects  of  a  fire.'^  The  rule 
is  not  affected  by  the  fact  that  the  landlord  had  insurance  on 
the  property.^'  'No  abatement  of  the  rent  can  be  claimed  be- 
cause the  landlord  collected  insurance  on  the  buildings  burned 
and  did  not  rebuild  them.  The  same  result  would  have  followed 
if  he  had  sold  the  whole  premises  the  day  before  the  fire,  reserv- 
ing the  rent  to  accrue.'*  Under  the  New  York  statute  referred 
to  in  the  preceding  section  the  leased  building  must  be  destroyed 


"Roberts  v.  Lynn  I.  Co.,  187 
Mass.  402;  Bowen  v.  Clemens,  161 
Mich.  493,  137  Am.  St.  531;  Lieber- 
thal V.  Montgomery,  121  Mich.  369 ; 
Fleming  v.  King,  100  Ga.  449; 
Smith  V.  McLean,  123  111.  210;  Hel- 
bum  V.  Mofiford,  7  Bush  169;  Gib- 
son V.  Perry,  29  Mo.  245;  Bussman 
V.  Ganster,  72  Pa.  285;  Phillips  v. 
Epp,  6  Kulp  405;  Warren  v.  Wag- 
ner, 75  Ala.  188,  202,  51  Am.  Rep. 
446;  Graves  v.  Berdan,  26  N.  Y.  498. 
See  Union  W.  P.  Co.  v.  Pingree,  91 
Me.  440. 

In  South  Carolina  it  has  been 
held  that  where  a  tenant  has  been 
dispossessed  by  an  enemy  he  ought 
to  be  thereafter  relieved  from  pay- 
ing rent;  that  his  liability  is  sus- 
pended when  his  enjoyment  is  inter- 
rupted by  the  casualties  of  war. 
Bayly  v.  Lawrence,  1  Bay  499.  So 
where  a  hurricane  rendered  the 
rented  house  untenantable.  Riply  v. 
Wightman,  4  McCord  477,  17  Am. 
Dec.  758. 

In  the  later  case  of  Coagan  v. 
Parker,  2  Rich.  255,  it  appeared 
that  the  tenant,  although  his  bene- 
ficial enjoyment  was  impaired  by 
the  casualties  of  war,  had  not  sur- 


rendered or  offered  to  surrender  the" 
lease  or  otherwise  to  rescind  the 
contract,  and  it  was  held  that  his 
defense  should  not  be  allowed.  The 
authorities  in  that  state  and  else- 
where are  reviewed,  and  the  true 
doctrine  held  to  be  that,  where  there 
is  a  substantial  destruction  of  the 
subject-matter  out  of  which  the  rent 
is  reserved  in  a  lease  for  years  by 
an  act  of  God  or  the  public  enemy 
the  tenant  may  elect  to  rescind,  and 
on  surrendering  all  benefit  from  the 
lease  shall  be  discharged  from  the 
payment  of  rent.  It  was  also  de- 
cided that  if  the  tenant  be  deprived 
of  the  beneficial  enjoyment  of  the 
leased  premises  according  to  the  in- 
tent of  the  lease,  that  is  a  destruc- 
tion of  its  subject,  of  its  subject- 
matter,  within  the  meaning  of  these 
terms,  whether  there  be  a  physical 
destruction  of  the  premises  or  not. 

12  O'Neil  V.  Flanagan,  64  Mo.  App. 
87. 

18  Ward  V.  Adams,  8  Ky.  L.  Rep. 
769   (Ky.  Super  Ct.). 

"Kingsbury  v.  Westfall,  61  N. 
y.  356;  Bussman  v.  Ganster,  72  Pa. 
285. 
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or  SO  materially  injured  by  physical  causes  as  to  be  unfit  for 
occupancy  before  there  can  be  a  release  of  the  tenant's  liability 
for  rent.  The  existence  of  a  contagious  disease  in  a  hotel  does 
not  justify  one  who  has  leased  apartments  therein  in  abandon- 
ing them.^*  Where  a  floor  of  a  building  is  rented  for  store 
purposes  and  the  lessee  guarantees  that  the  gross  sales  will  be 
a  certain  amount  and  agrees  to  pay  rental  based  on  a  certain 
percentage  of  the  guaranteed  gross  sales  if  the  gross  sales  fall 
below  such  guaranteed  amount,  and  a  statute  authorizes  termi- 
nation of  a  lease  if  a  building  is  destroyed  without  fault  of  the 
occupant,  the  rent  must  be  apportioned,  upon  destruction  of  the 
premises  so  as  to  make  the  lessee  liable  for  the  stipulated  per- 
centage of  the  guaranteed  gross  sales  for  the  proportionate  part 
of  the  year  that  the  premises  were  occupied.^® 

According  to  a  majority  of  the  court  of  Washington  on  the 
destruction  of  a  building  the  tenant  who  has  convenanted  to 
pay  rent  therefor  monthly  in  advance  may  recover  money  so 
paid  for  that  part  of  the  month  remaining  after  its  destruction. 
Such  covenant  is  not  an  apportionment  of  the  risk  between  the 
parties,  so  that  the  tenant  assumes  the  risk  of  losing  rent  for 
the  time  for  which  he  has  paid  in  advance  and  the  landlord 
the  risk  of  losing  subsequent  payments,  besides  the  loss  of  his 
building."  But  the  Michigan  court,  one  of  the  Illinois  appel- 
late courts  and  the  courts  of  New  York  have  declined  to 
accept  this  view.  In  the  Illinois  case  the  rented  premises  con- 
sisted of  the  third  floor  and  parts  of  two  other  floors  of  a 
building,  and  the  lease  provided  that  if  the  premises  should  be 
burned  the  term  should  cease,  and  that  the  rent  should  be  paid 
in  advance.  As  to  such  rent,  no  provision  was  made,  and  the 
court  did  not  feel  like  making  one.  As  it  viewed  the  case, 
the  risk  of  the  lease  being  terminated  before  expiration  of  the 
time  for  which  rent  was  paid  was  upon  the  party  paying.^*    It 

IB  Majestic  H.  Co.  v  Eyre,  53  App.  18  Lieberthal  v.  Montgomery,  121 

Div.    (N.  Y.)   273.  Mich.  369;   Tarkovaky  t.  Hess  Co., 

iSLindeke    v.    McArthur's,    Inc.,  64  111.  App.  513.     See  Copeland  v. 

125  Minn.  1.  Goldsmith,  100  Wis.  436. 

W  Porter  v.  TuU,  6  Wash.  408,  22  The  recovery  against  an  assignee 

L.R.A.  613,  36  Am.  St.  172.  of  the  lease  cannot  exceed  the  period 
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is  said  in  the  New  York  case:  "  If  by  the  terms  of  his  lease 
rent  is  to  be  paid  in  advance  the  tenant  comes  under  an  ab- 
solute engagement  to  pay  it  on  the  day  fixed  and  he  is  not 
relieved  from  that  engagement  by  the  fact  that  the  property 
is  destroyed  by  fire,  and  he  is  liable  to  pay  the  rent  due  in  ad- 
vance even  though  the  destruction  takes  place  on  the  very  day 
it  falls  due.  This  was  the  rule  laid  down  in  the  case  of  Craig 
V.  Butler,^"  which  was  affirmed  in  the  court  of  appeals  on  the 
opinion  of  the  general  term.^*  The  case  of  Hecht  v.  Heer- 
wagen,^*  to  the  contrary,  must  be  deemed  to  be  overruled  by 
Craig  V.  Butler. 

§  853.  Effect  of  taking  premises  for  public  use.  Whenever 
the  estate  which  a  lessor  had  at  the  time  of  making  the  lease 
is  defeated  or  in  any  manner  determined  the  lease  is  extin- 
guished with  it;  ^^  as  where  a  tenant  for  life  makes  a  lease  for 
a  term  and  dies  before  it  ends.^*  So  where  the  entire  premises 
demised  are  taken  for  any  public  use  the  lease  is  thereby  ter- 
minated; it  becomes  void  when  the  proceedings  have  divested 
tlie  lessor's  title  and  payment  therefor  is  made  hiip.^^  But 
where  only  a  portion  of  the  demised  premises  is  taken  the 
taking  has  no  effect  upon  the  rights  or  relations  of  lessor  and 
lessee;  each  is  entitled  to  compensation  for  his  property  so 
taken  and  the  lessee  is  not  entitled  to  an  abatement  of  the  rent 
he  has  covenaated  to  pay  unless  by  force  of  some  provision  of 

for   which   the   lease  was   assigned.  66  Pa.  425;   Taya  v.  Ecker,  6  Tex. 

Norton  v.  Hinecker,  137  Iowa  750.  Civ.     App.     188,     191      {dictum)  ; 

19  Werner  v.  Padula,  49  App.  Div.  Goodyear  S.  M.  Co.  v.  Boston  T.  Co., 
(N.  Y.)   135,  affirmed  without  opin-  jye  Mass.  115. 

ion,  167  N.  Y.  611.  .     u  ig  held  in  Foote  v.  Cincinnati, 

20  83  Hun  286.  jj  Ohio  408,  38  Am.  Dec.  737,  that 
81 156  N.  Y.  672.  ^^e  exercise  of  the  right  of  eminent 
22 14  N.  Y.  Misc.  529.  ,        .      .          .         ,     ,    .     ,    . 

„     ,     ,     ^       ,     „    m     »  ,..«  domam   is  not   a   technical   incum- 

28  Taylor's  Lasid.  &  T.,  §  519.  ,  j.,      ■,      ■,  .     ., 

o^  T.I  1.  11  TVT  1  m  -KT  V  brance  on  the  land,  nor  is  it  an 
2*  Marshall  v.  Moseley,  21  N.  Y.  .  ^.         „        .  ,  ,  '        , 

eviction;   the  rights  of  the  parties 

26  Barclay  v.  Pickles,  38  Mo.  143;  ^-"^    unaffected   thereby.     The   ten- 

Noyes  V.  Anderson,  IDuer  342;  Cor-  ^^t'^   liability   to   pay   rent  to  his 

rigan  v.   Chicago,   144   111.   537,   21  landlord  continues  and  he  is  to  be 

L.R.A.    212;    O'Brien   v.   Ball,    119  compensated  accordingly.     See  Cor- 

Mass.  28 ;  Lodge  v.  Martin,  31  App.  rigan  v.  Chicago,  supra,  for  a  dia- 

Div.  (N.  Y.)  13;  Dyer  v.  Wightman,  cussion  of  the  Ohio  case, 

Suth.  Dam.  Vol.  III.— 44. 
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the  lease  or  statutory  regulation.^^  This  is  the  rule  although 
the  lessor  consents  to  the  entry  by  a  railroad  company  and 
conveys  to  it  the  right  of  way.^''  It  is  held  in  Missouri,  Louisi- 
ana and  Mississippi,  and  in  Pennsylvania,  in  equity,  that  the 
claim  for  rent  on  the  portion  of  the  land  appropriated  is  extin- 
guished.^' The  general  rule  rests  on  the  principle  that  upon 
such  condemnation  the  amount  of  compensation  or  damages  is 
the  same  whether  one  person  ov^ns  the  property  entirely  or  sev- 
eral have  distinct  estates  or  interests  therein.^^  Where  the 
division  of  interest  is  between  a  lessor  holding  the  reversion 
and  the  lessee  of  an  unexpired  term  the  subsequent  liability 
of  the  latter  for  rent  without  abatement,  notwithstanding  the 
curtailment  of  the  demised  premises,  enhances  his  share  of  the 
damages  which  are  assessed  on  the  taking  for  public  use.*"  But 
where,  as  in  Missouri,  Mississippi  and  New  York — in  the 
latter  state  by  statute, — the  rent  is  apportioned  when  a  part 
of  the  leased  property  is  taken  for  public  use,'^  the  lessor's  share 
of  the  damages  is  enhanced  by  the  subsequent  loss  of  rent  on 
the  part  so  taken.  He  then  gets  in  hand  from  the  public  an 
equivalent  for  his  rent,  and  the  tenant's  future  liability  is  ap- 
portioned so  as  to  confine  it  ratably  to  the  residue.**    The  right 

86Corrigan    v.     Chicago,    supra;  E.  Co.,   20  N.  J.  L.  230;   Kohl  v. 

Gluck  V.  Mayor,  etc.,  81  Md.  315,  48  United  States,  91  U.  S.  367,  23  L. 

Am.   St.   550;    Workman  v.  Mifflin,  ed.  449. 

30    Par.    362;    Parks   v.    Boston,   15  sold. 

Pick.   198;    Stubbings  v.   Evanston,  81  Biddle    v.    Hussinan,    23    Mo. 

136   111.  37,   29  Am.   St.   300;    Chi-  597;  Kingaland  v.  Olark,  24  id.  24; 

cago   V.    Garrity,    7    111.   App.    474.  Gillespie  v.  Thomas,  15  Wend.  464; 

But  compare  Leiter  v.  Pike,  127  111.  In  re  William  and  Anthony  Sts.,  19 

287.  Wend.  678. 

27  Blythe  v.  Pratt,  62  Miss.  707.  32  In  In  re  New  York  Cent.  R.  Co., 

28  Biddle  v.  Hussman,  23  Mo.  597 ;  49  N.  Y.  414,  a  railroad  company 
Barclay  v.  Pickles,  38  id.  143 ;  Com-  leased  its  road  and  all  its  land  upon 
missioners  v.  Johnson,  66  Miss.  248 ;  or  across  which  tke  road  or  any 
Cuthbert  v.  Kuhn,  3  Whart.  356;  part  thereof,  or  its  machine  shops, 
Uhler  V.  Cowen,  192  Pa.  443,  199  etc.,  were  constructed.  It  was  held 
Pa.  316;  Hinrichs  v.  New  Orleans,  that  the  lease  included  all  lands  ac- 
50  La.  Ann.  1214.  quired  for  use  in  operating  the  road 

29  Edmands  v.  Boston,  108  Mass.  and  without  which  the  use  of  the 
535 ;  Burt  v.  Merchants'  Ins.  Co.,  road  or  any  part  of  it  would  be  less 
115  id.  ] ;  Burt  v.  Wigglcsworth,  convenient  and  valuable;  and  alsp 
117  id.  302;   Boss  v.  Elizabethtown  that   where    the    railroad    company 
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to  rent  -which  is  due,  though  it  be  payable  in  advance,  is  not 
affected  by  condemnation  proceedings,  the  title  of  the  lessee 
not  being  divested  until  after  the  rent  day.''  The  lessee  of  a 
portion  of  a  building,  the  whole  of  which  is  condemned  by 
public  authority,  who  surrenders  his  lease  pending  the  con- 
demnation proceedings  cannot  recover  from  the  owner  for  dam- 
age sustained  by  removing  therefrom.'* 

§  854.  Lessee's  liability  for  interest.  Interest  on  rent  in 
arrear  is,  in  this  country,  allowed  upon  the  same  principle  as 
upon  other  debts.'*  Although  it  was  held  in  some  old  cases 
that  it  should  not  be  allowed  upon  rents  because  it  would  be 
making  a  profit  on  profit,  the  more  modern  and  reasonable 
doctrine  seems  to  be  that  a  certain  sum  due  for  rent  is  similar 
to  any  other  debt ;  '*  but  it  is  said  in  the  Kentucky  case  from 
which  the  foregoing  is  quoted  that  when  due  by  verbal  con- 
tract interest  shall  be  allowed  or  not  according  to  circumstances. 
In  Mississippi  is  said  interest  on  rent  is  in  the  discretion  of  the 


had  prior  to  the  execution  of  such 
a  lease  acquired  title  to  a  piece  of 
land  for  the  purpose  of  use  as  a 
street  in  connection  with  its  road, 
which  use  would  be  highly  beneficial 
to  and  convenient  for  its  business, 
the  land  was  included  in  the  lease, 
although  such  use  had  not  been 
actually  obtained  at  the  time  of  the 
execution  of  the  lease;  and  that 
upon  the  subsequent  condemnation 
of  this  land  by  another  railroad  the 
lessee  was  entitled  to  the  use  of  the 
money  awarded  as  damages  for  such 
taking  during  the  continuance  of 
the  lease. 

33  Gugel  V.  Isaacs,  21  App.  Div. 
(N.  Y.)  503,  affirmed  without  opin- 
ion, 162  N.  y.  636.    See  §  852. 

84Steefel  v.  Rothschild,  64  App. 
Div.   (N.  y.)  293. 

35  Parker  v.  Gortatowsky,  129  Ga. 
623  (there  must  be  a  continuing 
tender  to  cut  off  the  right)  ;  Thomas 
V.    Harbison-W.   Ref.    Co.,    226   Pa. 


136;  Elkin  v.  Moore,  6  B.  Mon. 
462;  Honore  v.  Murray,  3  Dana 
31;  Clark  v.  Barlow.  4  Johns.  183 
Stockton  V.  Guthrie,  5  Harr.  204 
Walker  v.  Hadduck,  14  111.  399 
Naglee  v.  Ingersoll,  7  Pa.  185 
Glover  v.  Wilson,  6  id.  290 ;  McQues- 
ney  v.  Hiester,  33  id.  435;  Dorrill 
V.  Stephens,  4  MeCord  59;  Den- 
nison  v.  Lee,  6  Gill  &  J.  383 ;  Down- 
ing V.  Palmateer,  1  T.  B.  Mon.  64; 
Vance  v.  Evans,  11  W.  Va.  342; 
Stevenson  v.  Maxwell,  2  Sandf.  Ch. 
273;  Crane  v.  Hardman,  4  B.  D. 
Smith  448;  Binsee  v.  Wood,  47 
Barb.  624;  Van  Rensselaer  v.  Jones, 
2  id.  643;  Same  v.  Jewett,  2  N.  Y. 
135;  Kelly  v.  Galbraith,  186  111. 
593;  Palmer  v.  Meriden  B.  Co.,  188 
111.  508;  Lane  v.  Ruhl,  103  Mich. 
38;  Schildwaehter  v.  Mayor,  12  N. 
Y.  Misc.  52 ;  Dubuque  L.  Co.  v.  Kim- 
ball, 111  Iowa  48;  §  339. 

ssBurnham  v.  Best,  10  B.  Mon. 
227. 
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court.^''  In  New  York  and  Pennsylvania  it  seems  to  be  settled 
that  interest  is  not  only  allowed  on  rent  payable  in  money,  but 
also  when  payable  otherwise,  as  in  wheat,  fowls  and  services, 
if  not  paid  when  due.^'  In  a  ease  in  which  the  point  was  very 
fully  considered  Bronson,  J.,  referring  to  the  earlier  cases,  said : 
"The  principle  to  be  extracted  from  these  decisions  may  be 
stated  as  follows :  'Whenever  a  debtor  is  in  default  for  not  pay- 
ing money,  delivering  property  or  rendering  services  in  pur- 
suance of  his  contract  justice  requires  that  he  should  indemnify 
the  creditor  for  the  wrong  which  has  been  done  him;  and  a 
just  indemnity,  though  it  may  sometimes  be  more,  can  never 
be  less  than  the  specified  amount  of  money,  or  the  value  of  the 
property  or  services  at  the  time  they  should  have  been  paid  or 
rendered  with  interest  from  the  time  of  the  default  until  the 
obligation  is  discharged.  And  if  the  creditor  is  obliged  to  re- 
sort to  the  courts  for  redress  he  ought,  in  all  cases,  to  recover 
interest  in  addition  to  the  debt  by  way  of  damages.'  It  is  true 
that  on  an  agreement  like  the  one  under  consideration  the 
amount  of  the  debt  can  only  be  ascertained  by  an  inquiry  con- 
cerning the  value  of  the  property  and  services.  But  the  value 
can  be  ascertained ;  and  when  that  has  been  done  the  creditor, 
as  a  question  of  principle,  is  just  as  plainly  entitled  to  interest 
after  the  default  as  he  would  be  if  the  like  sum  had  been  pay- 
able in  money."  ^'  It  is  accordingly  allowed  also  in  an  action 
for  use  and  occupation.*"    Interest  which  is  allowed  by  way  of 

ST  Howeott    V.    Collins,    23    Miss,  were   due,   no   demand   being  made 

398.  for  interest,  and  he  finally  gave  a 

38  Lush  V.   Druse,   4  Wend.   313 ;  receipt   in   full    payment,    this    not 

Van  Rensselaer   v.   Jones,   2   Barb.  being  done  under  a  mistake  as  to 

643;   Oliver  v.  Moore,  53  Hun  472.  any  matter  of  fact,  the  representa- 

But   if  the   parties  have  mutual  tives  of  the  lessor  could  not  recover 

demands     which     are    unliquidated  interest  on  royalties  which  had  ac- 

and  are  not  ascertainable  by  com-  crued   and  were  paid  prior  to  the 

putation,  interest  is  not  recoverable  giving   of    the   receipt.      Waller   v. 

on  the  amount  found  due  to  one  of  Kingston  C.  Co.,  191  Pa.  193. 

them.     Button  v.  Kinnetz,  88  Hun  89  Van  Rensselaer  v.  Jewett,  2  N. 

35;  §§  347,  348;  Pengra  v.  Wheeler,  Y.   135;    Bradford  0.   Co.  v.  Blair, 

24  Ore.  532,  21  L.R.A.  726.  113    Pa.    83.      See    Livingston    v. 

Where  rent  was  payable  in  royal-  Miller,  11  N.  Y.  80. 

ties  and  these  were  frequently  ac-  *(•  Ten   Eyck   v.   Houghtaling,   12 

cepted  by  the  lessor  long  after  they  How  Pr.  523. 
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damages  for  the  neglect  to  pay  promptly  is  a  mere  incident  of 
the  debt  and  falls,  when  the  debt  is  paid,  though  that  be  after 
suit  brought.  Hence  the  acceptance  of  the  rent  bars  the  right 
to  recover  interest.*^ 

In  "Virginia,  however,  it  is  not  recoverable  of  course.  In 
an  early  case  *^  Tucker,  J.,  said :  "This  question  depends  partly 
upon  the  nature  of  the  thing  demanded,  which  is  rent,  and 
partly  upon  the  nature  of  the  action  which  is  brought  for 
the  recovery  of  it.  Some  consideration  is  also  due  to  the  nature 
of  interest  and  damages  according  to  the  principles  of  the 
common  law."  Because  a  summary  remedy  by  distress  was 
afforded  to  the  landlord  for  rent  it  was  deemed  to  be  giving 
him  advantage  from  his  own  laches  to  allow  him  interest  un- 
less the  tenant  had  in  some  way  obstructed  that  remedy.  "Rent 
service,  when  it  consisted  either  in  personal  or  manual  opera- 
tions, or  in  unproductive  things,  as  capons,  spars,  bows,  shafts, 
roses  and  other  articles  enumerated  by  Sir  Edward  Coke,  was 
not  of  a  nature  to  yield  any  profit  growing  out  of  the  thing 
itself  in  the  nature  of  interest.  And  if  they  happened  to  be 
uncertain  the  lord  could  neither  distrain  nor  recover  damages 
for  withholding  them.  By  the  common  law  interest,  under 
the  odious  name  of  usury,  was  altogether  prohibited;  conse- 
quently it  could  not  be  recovered  in  the  common-law  courts  for 
the  mere  detention  or  delay  of  payment  of  a  debt,  however 
just,  or  how  unreasonably  soever  the  payment  might  have  been 
delayed.  And  upon  this  principle  it  seems  to  be  that  in  actions 
of  debt  the  damages  are  in  general  merely  nominal;  and  even 
in  replevin  at  common  law  it  would  seem  that  the  rent  is  to  be 
regarded  as  the  certain  measure  of  the  damages."  It  seems  to 
be  considered  in  that  state  that  interest  is  allowable  in  the  dis- 
cretion of  the  chancellor  or  jury  in  view  of  particular  facts 
showing  a  delay  in  the  landlord's  remedies  for  rent  without  any 
neglect  on  his  part.*'  It  is  not  allowed  where  it  appears  that 
there  were  always  effects  on  the  premises,  liable  to  distress, 

41  Davis  V.  Harrington,  160  Mass.  *S  Id. ;   Cooke  v.  Wise,  3  Hen.  & 

278.     See  §  372.  ^^^^    ^gg     Uickie  v.  Lawrence,  5 

« Newton   v.   Wilson,   3   Hen.   & 
Muni.  470.  Eand.  571. 
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sufficient  to  have  satisfied  the  rents,  even  though  such  rents  were 
demanded  by  the  landlord.**  ' 

A  lessee  who  advances  money  to  his  lessor  in  payment  of  rent 
is  entitled  to  interest  thereon;  **  and  where  the  lease  is  termi- 
nated by  agreement  and  the  lessee  is  entitled  to  the  money  de- 
posited as  security  for  the  rent  he  is  also  entitled  to  interest  on 
so  much  of  it  as  he  recovers  from  the  date  the  lease  was  termi- 
nated.** 

§  855.  Covenants  for  repairs.  The  implied  covenant  on  the 
part  of  a  lessee  is  that  he  will  treat  the  demised  premises  so 
that  they  may  revert  to  the  lessor  unimpaired  except  by  usual 
wear  and  tear,  and  uninjured  by  any  wilful  or  negligent  act 
of  his.  Such  covenant  does  not  extend  to  the  loss  of  buildings 
by  fire,  flood  or  tempest,  or  enemies,  which  it  was  not  in  the 
power  of  the  lessee  to  prevent,  nor  does  it  require  that  he  shall 
restore  buildings  destroyed  by  accident  without  his  fault.*"  It 
has  been  the  established  rule  of  the  common  law  for  ages  that 
an  express  covenant  to  repair  binds  the  covenantor  to  make 
good  any  injury  to  the  demised  premises  which  human  power 
can  remedy,  even  if  caused  by  storm,  flood,  flre,  inevitable  acci- 
dent or  the  act  of  a  stranger.*'    The  covenant  embraces  not  only 

44  Dow  V.  Adams,  5  Munf .  21.  See  house,  3  Saund.  422a;  Bullock  v. 
Payne  v.  Graves,  5  Leigh  5-61;  Dommitt,  6  T.  R.  650;  Compton  v. 
Roper  V.  Wren,  6  id.  38;  Buckmas-  Allen,  Styl«  162;  Green  v.  Bales,  2 
ter  V.  Grundy,  8  111.  626;  Mulliday  Q.  B.  225;  Bigelow  v.  CoUamore,  5 
V.  Machir,  4  Gratt.  1.  Gush.  226;  Allen  t.  Culver,  3  Denio 

45  Missouri,  etc.  T.  Oo.  v.  Rich-  294 ;  Bohannons  v.  Lewis,  3  T.  B. 
ardson,  57  Neb.  617.  Mon.  376;   2  Piatt  on  Leases  186; 

43  Carson   v.   Arvantes,    10    Colo.  Parrott  v.  Barney,  1  Sawyer  423; 

App.  382.                                  '  Cohn  v.  Hill,   9   N.  Y.   Misc.   326; 

47Earle  v.  Abrogast,  180  Pa.  409,  Beach  v.  Crain,  2  N.  Y.  87;  Ely  v. 

1  Am.  Neg.  Rep.  677;  United  States  Ely,  80  111.  532;  David  v.  Ryan,  47 

V.  Bostwick,  94  U.  S.  53,  24  L.  ed.  Iowa  642 ;  Davis  v.  George,  67  N.  H. 

65.  393;    Ross  v.   Overton,   3   Call  309, 

48Leavitt   v.    Fletcher,    10    Allen  2  Am.  Dee.   552;   Hoy  v.  Holt,   91 

119;  Polaek  v.  Pioche,  35  CaL  416;  Pa.  88,  36  Am.  Rep.  659. 

Nave  V.  Berry,  22  Ala.  382;  Phillips  The  force  of  this  rule,  which  is  re- 

V.  Stevens,  16  Mass.  238;  Paradine  garded  as  a  rule  of  construction,  is 

V.    Jane,    Aleyn    26,    1    Dyer    33o;  denied     in     a     case     in    Nebraska. 

Earl  of  Chesterfield  v.  Duke  of  Bol-  Wattles  v.  South  Omaha  I.  &  C.  Co., 

ton,  2  Comyn  627;  Walton  V.  Water.  50   Neb.   251,   36   L.R.A.   424. 
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the  buildings  on  the  premises  at  the  date  of  the  demise,  but  any 
new  buildings  erected  durihg  the  term  unless  the  contract  ex- 
presses a  different  intention,  as  where  it  stipulates  to  keep  in 
repair  the  demised  buildings.*'  Such  a  covenant,  however,  does 
not  bind  the  tenant  to  insure  against  natural  wear  and  decaj,^" 
nor  to  give  the  landlord  at  the  end  of  the  term  new  buildings 
in  the  place  of  old  ones.*^  Where  a  very  old  building  is  demised 
it  is  not  meant  that  it  should  be  restored  in  an  improved  state, 
nor  that  the  consequences  of  the  elements  should  be  averted;  it 
is  to  be  repaired  as  an  old  house;  but  the  tenant  has  the  duty 
of  keeping  it  as  nearly  as  may  be  in  the  state  in  which  it  was 
at  the  time  of  the  demise  by  the  timely  expenditure  of  money 
and  care.°*     The  term  "good  repair"  is  to  be  construed  with 


*9  Worcester  School  Trustees  v. 
Rowlands,  9  0.  &  P.  734;  Cornish  v. 
Cleife,  3  H.  &  C.  446. 

It  is  otherwise  under  a  covenant 
to  "maintain  the  said  mill,  machin- 
ery and  buildings  in  as  good  condi- 
tion and  repair  as  the  same  are  now 
in,  and  return  the  same  to  the  lessor 
at  the  expiration  or  termination  of 
this  lease  in  as  good  condition  as 
the  same  are  now  in,  reasonable 
wear  and  tear  from  ordinary  use 
alone  excepted."  Armstrong  v.  May- 
bee,  17  Wash.  24,  61  Am.  St.  898. 

A  covenant  to  surrender  the  prem- 
ises at  the  end  of  the  term  in  the 
same  state  of  repair  or  condition 
they  were  in  at  the  date  of  the  lease, 
natural  wear  and  tear  excepted,  does 
not  bind  the  lessee  to  rebuild  if  they 
are  accidentally  destroyed  by  fire, 
without  the  negligence  of  the  lessee, 
or  make  him  responsible  for  the  loss. 
Miller  v.  Morris,  55  Tex.  412,  40 
Am.  Eep.  814;  Nave  v.  Berry,  22 
Ala.  391 ;  Maggort  v.  Hanabarger, 
8  Leigh  536;  Wainscott  v.  Silvers, 
13  Ind.  500;  Warner  v.  Hitchins,  5 
Barb.  666;  Mcintosh  v.  MoLawn,  49 
id.  554;  Levey  v.  Dyess,  51  Miss. 
gOl;  Seevers  v.  Gabel,  94  Iowa  75, 


27  L.E.A.  733,  58  Am.  St.  381;  Gil- 
christ V.  Weil,  10  Ohio  Dec.  687,  af- 
firmed without  opinion,  52  Ohio  St. 
677;  Warren  v.  Wagner,  75  Ala. 
188,  51  Am.  Eep.  446;  Lehmeyer  v. 
Moses,  69  N.  Y.  Misc.  476. 

50  Harris  v.  Goslin,  3  Harr.  338; 
Ball  V.  Wyette,  8  Allen  275;  Gut- 
teridge  v.  Munyard,  7  C.  &  P.  129; 
Harris  v.  Jones,  1  M.  &  E.  173; 
Jennings  v.  Bond,  14  Ind.  App.  282. 

61  Belcher  v.  M'Intosh,  8  0.  &  P. 
720;  Hart  v.  Windsor,  12  M.  &  W. 
68;  Mantz  v.  Goring,  4  Bing.  N.  0. 
451. 

S8  Gutteridge  v.  Munyard,  7  C.  & 
P.  129;  Payne  v.  Haine,  16  M.  & 
W.  541. 

If  the  lease  authorizes  the  lessee 
to  adapt  tie  premises  to  a  use 
different  from  that  to  which  they 
have  been  put  a,  condition  requiring 
their  surrender  in  thp  same  state 
they  were  in  when  leased,  reasonable 
use  and  wear  for  the  purposes  for 
which  they  were  leased  excepted, 
does  not  make  it  Jhe  duty  of  the 
lessee  to  restore  them  to  a  state 
fitted  for  their  original  use.  Mc- 
Gregor V.  Board  of  Education,  107 
N.  Y.  511. 
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reference  to  the  subject-niatter,^^  the  age  and  class  of  the  tene- 
ment, and  naust  differ  as  that  may  be  a  palace  or  a  cottage;  but 
to  keep  in  good  repair  presupposes  a  putting  into  such  repair 
and  means  that  during  the  whole  term  the  premises  shall  be  in 
that  condition.**  And  it  is  proper  to  show  what  was  the  age, 
class  and  general  state  of  repair  of  the  premises  when  the  tenant 
took  them  in  order  to  measure  the  extent  of  the  repairs  to  be 
made.*'  Covenants  to  maintain  the  premises  in  good  repair  and 
in  a  cleanly  condition  do  not  extend  to  a  nuisance  created  by 
sewage  arising  from  the  landlord's  adjacent  premises  and  be- 
cause of  his  neglect.*^    The  obligation  to  make  repairs  does  not 


Tie  covenant  was  that  the  lessee 
would  repair,  uphold,  sustain, 
maintain  and  keep  the  demised 
premises.  Before  the  end  of  the 
term  one  of  the  walls  of  the  house 
was  bulging  out,  and  after  its  end 
the  house  was  condemned  and  pulled 
down.  The  foundation  of  the  house 
was  a  timber  platform,  which  rested 
on  a  boggy  or  muddy  soil.  The 
bulging  of  the  wall  was  caused  by 
the  rotting  of  the  timber.  The 
house  was  not  less  than  one  hun- 
dred years  old,  and  the  solid  gravel 
was  seventeen  feet  below  the  surface 
of  the  mud.  The  wall  might  have 
been  repaired  during  the  term  by 
means  of  underpinning.  The  de- 
fendant  was  not  bound  to  make  his 
covenant  good.  Lister  v.  Lane, 
[1893]  2  Q.  B.  212. 

B3  See  Wait  v.  O'Neil,  76  Fed.  408, 
22  C.  C.  A.  248,  253,  34  L.R.A.  550. 

64  Payne  v.  Haine,  16  M.  &  W. 
541 ;  Burdett  v.  Withers,  7  Ad.  &  E. 
136 ;  Walker  v.  Hatton,  10  M.  &  W. 
249;  Hart  v.  Windsor,  12  id.  68. 
But  see  West  v.  Hart,  7  J.  J.  Marsh. 
258,  in  which,  referring  to  Brashear 
V.  Chandler,  6  T.  B.  Mon.  150, 
Nicholas,  J.,  said:  "It  is  said  in 
that  case  that  a  covenant  simply  to 
repair  may  be  construed  to  embrace 


only  the  making  good  what  may  be 
damaged  ad  interim,  but  that  the 
stipulation  to  deliver  in  good  repair 
in  every  respect  left  no  room  for 
limiting  it  to  a  covenant  merely  to 
repair  according  to  the  original  con- 
dition of  the  farm.  The  word  'keep' 
seems  to  us  to  have  direct  reference 
to  the  condition  of  the  premises  at 
the  time  of  the  leasing,  and  that  the 
then  state  of  repair  must  be  taken 
to  be  what  the  parties  meant  by 
good  repair.  There  is  so  broad  and 
palpable  a  distinction  between  a 
promise  to  put  into  repair  and  one 
to  keep  in  repair  that  it  is  almost 
impossible  to  believe  that  the  par- 
ties meant  the  former  when  they 
used  the  latter  expression.  A  cove- 
nant to  keep  in  repair  is  certainly 
no  broader  than  a  covenant  to  re- 
pair, and  if  the  latter  obliges  only 
to  make  good  the  damages  ad  in- 
tervm,  no  greater  stress  can  be  laid 
on  the  promise  to  keep  in  repair." 
See  Stultz  v.  Locke,  47  Md.  562. 

65  Payne  v.  Haine,  Burdett  v. 
Withers,  supra;  Stanley  v.  Tow- 
good,  3  Bing.  N.  C.  4;  Mantz  v. 
Goring,  4  id.  451. 

66  Sully  V.  Schmitt,  147  N.  Y. 
248,  49  Am.  St.  659. 
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require  the  tenant  to  replace  improvements  destroyed  by  a 
stranger,  the  tenant  not  being  at  fault." 

The  covenant  to  repair  or  to  keep  in  good  repair  does  not 
mean  merely  that  the  premises  are  to  be  kept  in  as  good  a 
state  of  repair  as  when  the  tenant  took  them;  for  that  may 
not  be  good  repair.*'  Such  covenants  are  to  be  construed  ac- 
cording to  their  particular  -words.''  A  covenant  to  put  the 
•premises  into  habitable  repair  does  not  require  the  tenant  to 
make  a  new  house;  but  the  word  "put"  implies  that  it  is  to 
be  improved ;  regard  being  had  to  the  state  in  which  it  was  at 
the  time  of  the  agreement  and  also  to  the  situation  and  class 
of  persons  who  are  likely  to  inhabit  it;  the  lessee  is  to  put  it 
into  a  condition  fit  for  a  tenant  to  inhabit.*"  A  covenant  by 
the  lessee  of  farm  lands  "to  repair  the  buildings,  build  all 
fences  and  to  generally  improve  the  property,"  does  not  include 
work  done  by  the  lessee  at  the  request  of  the  lessor  and  on  a 
promise  to  pay  him  therefor,  in  the  erection  of  new  buildings, 
whether  the  material  in  them  is  entirely  new  or  partly  derived 
from  old  structures,  nor  in  the  cutting  off  of  parts  of  the  de- 
mised dwelling  and  setting  them  up  as  independent  structures. 
The  agreement  to  generally  improve  the  property  refers  to  the 
mode  of  cultivating  the  lands,  the  proper  and  sufficient  use  of 
manures  and  other  like  matters.** 

Where  the  general  covenant  to  repair  excepts  damages  by 
the  elements  or  acts  of  providence,  no  damages  are  within  the 
exception  to  which  human  agency  has  in  any  way  contributed.*^ 
A  tenant  holding  over  is  impliedly  bound  by  all  the  stipulations 
in  the  lease  which  are  applicable  to  his  new  situation,  includ- 
ing that  for  repairs,  where  there  is  nothing  in  the  lease  or  any 
extrinsic  fact  to  destroy  this  implication.**    If  he  has  been  in 

BTGulf,   etc.   R.   Co.  V.   Smith,  3  exception  respecting  repairs,  covers 

Tex.  Civ.  App.  483.  destruction  by  fire  occurring  with- 

68  3  Par.  on  Cont.  233.  out  fault  or  negligence  in  the  lessee. 

69  Cornish  v.  Cleife,  3  H.  &  0.  466.  Van  Wormer  v.  Crane,  51  Mich.  363, 
eo  Belcher  v.  Mcintosh,  8  C.  &  P.  47  Am.  Rep.  582. 

720.  ^*  Dighy    v.    Atkinson,    4    Camp 

61  Naye  V.  Noezel,  50  N.  J.  L.  523.  275;    Riggs  v.   Bell,   5  T.  R.   471; 

62Polack  V.  Pioche,  35  Cal.  416.  Beavan   v.    Delahay,    1   H.    Bl.    8; 

Damages  by  the  elements,  in  an  Beale  v.  Sanders,  3  Bing.  N.  C.  850. 
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possession  several  consecutive  terms  the  lessor  is  not  bound  to 
show  the  separate  damages  he  has  sustained  at  the  end  of  each. 
It  is  enough  for  him  to  prove  a  breach  of  the  covenant  under 
one  or  more  or  all  of  the  leases.  The  delivery  of  each  new 
lease  was  not  a  waiver  nor  an  estoppel  of  the  right  to  claim 
damages  previously  sustained.®* 

In  a  covenant  to  keep  the  outside  premises  in  repair  the  ex- 
ternal parts  are  construed  to  be  those  which  form  the  inclosure 
of  them  and  beyond  which  no  part  of  them  extends ;  and  it  has 
been  held  to  be  immaterial  whether  those  parts  are  exposed 
to  the  atmosphere  or  rest  upon  and  adjoin  some  other  building 
which  forms  no  part  of  the  premises  let,  as  a  wall  divtding 
the  demised  house  from  an  adjoining  one.**  Where  a  party 
to  the  lease  of  a  carriage-house,  consisting  of  a  frame  covered 
with  matched  boards,  a  shingle  roof,  and  having  a  plank  floor, 
covenanted  to  do  the  necessary  repairs  on  the  outside  and  the 
other  those  on  the  inside,  it  was  held  that  the  outside  included 
the  whole  outer  shell  of  the  building  or  external  inclosure  of 
roofs  and  sides;  that  the  necessary  repairs  on  the  outside  were 
those  which  would  make  the  building  outwardly  complete.  It 
having  been  crushed  without  the  fault  of  either  party  by  a 
heavy  fall  of  snow  upon  the  roof,  it  was  held  that  he  who  under- 
took to  make  the  outside  repairs  must  first  rebuild  so  as  to  make 
the  building  externally  complete  before  the  other  was  bound  to 
make  the  repairs  inside.  The  fact  that  rebuilding  the  outside 
would  so  far  replace  the  whole  building  as  to  leave  but  little  to 
be  done  on  the  inside,  and  thus  make  the  performance  of  the 
other  party's  covenant  very  easy,  did  not  in  any  degree  excuse 
the  former  from  first  performing  his  contract.®*  The  wrongful 
eviction  of  a  tenant  by  his  landlord  from  a  part  of  the  demised 
premises  does  not  necessarily  affect  the  tenant's  obligation  to 
make  repairs.®'' 

§  856.  Measure  of  liability  for  not  making  repairs.  For  a 
continuing  breach  of  a  covenant  to  repair  damages  may  be 

6*  McGregor  v.   Board   of   Educa-  *8  Leavitt   v.    Fletcher,    10    Allen 

tion,  107  N.  y.  511.  ":  „    .,,         ,^  ^ 

6T  Smith  V.  McEnany,  170  Mass. 

65  Green  t.  Eales,  2  Q.  B.  225.  26,  64  Am.  St.  272. 
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recovered  toties  qiioties.^^  But  a  covenant  by  a  lessee  to  repair 
fences  on  or  before  a  certain  day  is  not  a  continuing  one,  and 
in  an  action  for  a  breach  damages  must  be  recovered  once  for 
all.®'  An  action  may  be  brought  for  breach  of  a  covenant  to 
keep  demised  premises  in  repair  vv^henever  such  breach  occurs, 
even  while  the  lessee  is  in  possession  and  during  the  term,'" 
and  the  recovery  will  be  limited  to  compensation  for  the  in- 
jury to  the  plaintiff.  Where  it, is  brought  by  the  owner  of 
the  reversion  before  the  term  has  expired  the  measure  of  dam- 
ages is  the  diminution  in  value  of  the  reversion  in  consequence 
of  the  want  of  repairs.'^  This  has  been  said  to  be  manifestly  a 
just  rule,  rather  than  that  of  the  amount  it  would  cost  to  put  the 
premises  in  repair,  as  was  held  in  some  early  cases.''*  The  land-- 
lord  is  not  bound  to  expend  the  moneys  recovered  as  damages  in 
repairs,  and  whatever  he  recovers  beyond  his  reversionary  in- 
terest is  in  excess  of  due  compensation.     Alderson,  B.,  said : "' 


68  Hill  V.  Barclay,  16  Ves.  402 ; 
Kingdon  v.  Nottle,  1  M.  &  S.  365; 
Tremeere  v.  Morison,  1  Bing.  N.  C. 
89;  Beach  T.  Craln,  2  N.  Y.  86,  49 
Am.  Dec.  369;  Shaffer  v.  Lee,  8 
Barb.  420;  Phelps  v.  New  Haven  & 
N.  Ck).,  43  Conn.  453.  See  Cooke 
V.  England,  27  Md.  14. 

69  Cole  V.  Buckle,  18  Up.  Can.  0. 
P.  286. 

An  action  on  a  covenant  to  re- 
turn leased  chattels  in  as  good  con- 
edition  as  when  leased  cannot  be 
maintained  before  the  expiration  of 
the  lease.  Fratt  v.  Hunt,  108  Cal. 
288. 

TOMarkham  v.  Stevenson  B.  Co., 
Ill  App.  Div.  (N.  Y.)  178;  Buck 
v.  Pike,  27  Vt.  529;  Luxmore  v. 
Kobson,  1  B.  &  Aid.  584;  Schieffe- 
lin  v.  Carpenter,  15  Wend.  400.  See 
Atkins  V.  Chilson,  9  Meto.  (Mass.) 
52. 

71  Worcester  School  Trustees  v. 
Rowland,  9  C.  &  P.  734;  Smith  v. 
Peat,  9  Ex.  161 ;  Mills  v.  East  Lon- 
don Union,  L.  R.  8  C.  P.  79;  Wil- 
liams V.   Williams,   L.  R.   9   C.  P. 


659;  Atkinson  v.  Beall,  11  Up.  Can. 
C.  P.  245;  Fagan  v.  Whitcomb,  4 
Tex.  Civ.  Cas.  47 ;  Henderson  v. 
Thorn,  [1893]  2  Q.  B.  164;  Ebbetts 
V.  Conquest,  [1895]  2  Ch.  377; 
Conquest  v.  Ebbetts,  [1896]  App. 
Cas.  490 ;  Brown  v.  Samson,  8  N.  Z. 
L.  R.  284;  Watrisa  v.  First  Nat. 
Bank,  130  Mass.  343;  Appleton  v. 
Marx.  191  N.  Y.  81,  16  L.R.A.(N.S.) 
210. 

TZ  Vivian  v.  Campion,  2  Ld.  Raym. 
1125,  1  Salk.  141;  Nixon  v.  Den- 
ham,  1  Irish  L.  100. 

Deterioration  in  the  value  of  land 
and  improvements  which  are  with- 
out market  value  is  measured  by 
the  value  of  the  improvements. 
Webb  V.  Daggett,  39  Tex.  Civ.  App. 
390. 

73  Turner  v.  Lamb,  14  M.  &  W. 
412.  See  Enterprise  Mfg.  Co.  v. 
Taulbee,  152  Ky.  783  (where  at- 
tachments were  removed  by  lessee  in 
Violation  of  a  contract  to  allow 
them  to  remain,  and  the  action  was 
brought  after  the  expiration  of  the 
lease). 
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"The  damages  for  non-repair  may  surely  be  very  different  if 
the  reversion  would  come  to  the  landlord  in  six  months  or 
nine  hundred  years,  and  that  Lord  Holt's  doctrine  in  Vivian 
V.  Campion  would  startle  a  man  to  whom  the  proposition  was 
stated."  It  has  been  objected  to  the  rule  based  upon  diminution 
in  the  value  of  the  reversion  that  it  is  not  just  to  either  party 
for  the  reason  that  the  land  might  appreciate  in  value  out  of 
all  proportion  to  the  damages  contemplated  by  the  parties. 
Moreover,  holding  the  tenant  liable  for  the  necessary  expense  of 
making  the  repairs  is  merely  compelling  him  to  pay  the  cost  of 
what  he  covenanted  to  do.''*  It  may  be  added  that  the  last 
rule  is  more  easily  applied  than  the  former  because  it  involves 
less  uncertainty,  and  it  appears  to  the  writer  to  be  more  in 
harmony  with  the  general  principle  governing  liability  for  the 
breach  of  contracts. 

Where  the  reversion  is  limited  to  one  for  life,  with  remain- 
der to  another  in  tail,  with  remainder  to  a  third  in  fee,  and 
there  is  a  breach  of  covenant  which  gives  the  tenant  for  life  a 
right  to  sue  he  can  only  recover  damages  according  to  the 
injury  done  to  his  life  estate,  and  not  those  which  may  be  sus- 
tained by  the  reversioner.''*  The  injury  to  the  reversion,  how- 
ever, is  not  universally  the  basis  and  measure  of  recovery; 
the  damage  which  the  plaintiff  suffers  and  for  which  the  ten- 
ant is  liable  may  not  arise  from  its  depreciation.  Thus,  a 
defendant,  an  under-lessee,  who  had  covenanted  with  the  plain- 
tiff, his  lessor,  as  the  latter  had  with  his  lessor,  to  keep  and, 
at  the  expiration  or  sooner  determination  of  the  term,  to  leave 
and  deliver  up  the  premises  in  repair,  allowed  them  to  become 
out  of  repair.  While  they  remained  in  this  condition,  the 
plaintiff  having  committed  a  forfeiture  by  non-payment  of  rent, 
the  superior  landlord  ejected  both  him  and  the  defendant; 
and  it  was  held  that  the  plaintiff  was  entitled  to  recover  sub- 
stantial damages  for  the  non-repair.  The  lease  to  the  plaintiff 
was  for  a  term  of  seventy-two  years,  only  sixteen  of  which  had 

74Lelimaler   v.    Jones,    100   App.  75  Evelyn   v.   Eaddish,   Holt's  N. 

Div.   (N.  Y.)   495.  P.  543. 
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elapsed.  Though  the  term  had  been  forfeited  by  the  plaintiff's 
act,  and  not  that  of  the  defendant,  it  was  ended,  and  by  the  terms 
of  the  covenant  the  lessor  was  entitled  to  have  the  premises 
surrendered  in  repair;  hence  the  damage  to  the  reversion  from 
the  non-repair  was  necessarily  what  it  would  cost  to  put  the 
premises  in  repair.  It  was  contended  for  the  defendant  that, 
as  the  plaintiff  had  no  reversion,  and  had  lost  it  by  his  own 
default,  he  was  entitled  only  to  nominal  damages;  tiiat  it  was 
as  if  the  premises  had  been  built  on  a  cliff  which  fell  into  the 
sea.  But  Pollock,  C.  B.,  said:  "This  case  is  distinguishable 
from  the  supposed  case  of  the  demised  premises  being  destroyed 
by  a  convulsion  of  nature,  or  by  falling  into  the  sea,  or  being 
swallowed  up  and  lost,  because  there  the  original  lessor  could 
not  maintain  an  action  of  covenant  against  his  tenant,  and 
therefore  such  lessee  would  have  no  right  of  action  against  his 
under-lessee.  That  does  not  apply  here  because  the  superior 
landlord  has  a  right  of  action  on  the  covenant  to  leave  and 
deliver  in  repair.  *  *  *  And  as  the  intermediate  landlord 
is  liable  to  make  good  the  defects  in  the  premises  he  may  indem- 
nify himself  by  this  action  beforehand."  In  respect  to  the 
diminution  in  value  of  the  reversion  being  the  measure  of  dam- 
ages, Bramwell,  B.,  said  it  "was  a  very  good  test,  but  not  the 
only  test  of  the  damages  to  be  recovered.  Then  a  case  was 
suggested  of  a  man  being  under  a  covenant  to  repair  a  house, 
but  not  to  rebuild  it  if  it  should  be  burnt  down.  If  in  such  a 
case  the  house  should  be  burnt  down  when  out  of  repair  I  should 
say  that  no  action  could  be  maintained  by  the  lessor  on  the 
covenant  to  repair,  because  he  would  have  sustained  no  dam- 
age. Here,  however,  the  premises  when  delivered  up  to  the 
ground  landlord  were  worth  40Z.  less  than  they  would  have  been 
if  in  proper  repair."  '* 

In  the  case  of  a  fee-farm  grant  there  is  no  reversion,  and  the 
only  right  the  grantor  has  is  to  preserve  the  security  for  his 
rent  and  to  have  the  premises  kept  in  such  repair  as  shall  not 
lessen  this  security  or  endanger  their  recovery  in  fair  tenant- 

78  Davies  v.  Underwood,  2  H.  &  N. 
570. 
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able  condition  if  lie  evicts  for  the  non-payment  of  rent.  Hence 
an  assessment  of  damages  on  the  principle  of  ascertaining  the 
sum  required  to  restore  the  premises  to  good  tenantable  condi- 
tion and  reducing  such  sum  to  its  present  value  as  a  reversionary 
interest  which  will  come  into  possession  at  the  termination  of 
the  grant  does  not  apply.  The  rule  which  must  govern  is  to 
ascertain  how  much  the  present  value  of  the  landlord's  right 
is  depreciated  by  the  breach  of  the  covenant — how  much  less 
his  interest  will  sell  for  in  the  existing  condition  of  the  prem- 
ises than  they  would  have  brought  if  they  had  been  preserved. 
In  cases  where  the  buildings  form  the  main  value  of  the  prem- 
ises the  damage  will  be  much  greater  than  in  the  case  of  a 
ground  rent  or  an  agricultural  holding  where  the  land  forms 
the  chief  security  for  the  rent." 

The  failure  to  make  improvements  in  payment  of  rent  is 
attended  with  liability  for  all  the  immediate  and  direct  damages 
following.  These  include  the  reasonable  cost  of  such  a  fence 
and  hedge  as  the  tenant  was  to  leave  on  the  farm ;  the  difference 
in  the  value  of  the  use  of  the  land,  or  in  its  rental  value,  until 
such  a  hedge  could  be  grown,  and  the  construction  of  the  fence 
where  a  hedge  could  not  be  grown ;  the  difference  in  the  rents  as 
the  land  was  left  and  until  a  fence  could  be  made,  and  after  its 
construction  the  difference  until  the  hedge  could  be  grown,  and 
also  the  reasonable  cost  of  planting  and  cultivating  a  hedge 
until  it  should  answer  the  purposes  it  was  intended  to  serve 
and  the  cost  of  building  such  a  fence  as  was  required.'" 
The  cost  of  sinking  a  well  on  land  leased  to  the  defendant,  no 
term  being  named  or  rent  reserved,  caimot  be  recovered;  be- 
cause of  the  lessee's  interest  in  the  land  any  oil  found  in  the 
well  would  be  his,  and  his  was  the  loss  or  gain.  Any  advantage 
the  lessor  might  have  obtained  from  the  digging  of  the  well  to 
other  property  of  his  was  too  speculative  and  conjectural  to 
be  a  ground  of  recovery.'* 

77  Lombard  v.  Kennedy,  23  L.  R.  79  Chamberlain  v.  Parker,  45  N. 

Ir.  1.  y.  569. 

78Raybourn  v.  Kamsdell,  78  111. 
622. 
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§  857.  Same  subject.  Wtere  the  tenant  under  a  lease  con- 
taining a  covenant  to  repair  underlet  the  premises  to  one  who 
entered  into  a  similar  covenant,  and  the  original  lessor  brought 
an  action  on  this  covenant  in  the  first  lease  and  recovered  lOL 
damages  and  511.  costs,  and  the  lessee  therein  incurred  48Z. 
costs  in  his  defense,  it  was  held  that  the  damages  and  costs  re- 
covered in  that  action,  and  also  the  costs  of  defending  it,  might. 
be  recovered  as  special  damages  in  an  action  against  the  under- 
tenant for  breach  of  his  covenant  to  repair.  The  court  say: 
"If  he  could  not  recover  these  damages  and  costs  against  this 
defendant  he  would  be  without  redress  for  an  injury  sustained 
through  the  neglect  of  the  defendant  and  not  in  consequence 
of  his  own  default ;  for  during  the  term  he  could  not  enter  and 
repair  the  premiises  without  rendering  himself  liable  to  be 
treated  as  a  trespasser."  '"  This  case  as  to  the  allowance  of  the 
costs  of  the  former  action  has  been  overruled.*^  In  a  case  in 
which  the  plaintiff,  after  having  suffered  judgment  at  the  suit 
of  his  lessor  for  non-repair  of  demised  premises,  soiight  to  re- 
cover from  his  own  lessee  for  breach  of  the  covenants  for  repairs 
contained  in  the  sublease  of  the  same  premises,  including  the 
costs  to  which  he  had  been  subjected,  the  court  of  queen's  bench 
held  the  covenants  in  the  two  leases  were  materially  different 
and  suggested  that  this  consideration  had  been  overlooked  in  the 
decision  of  the  preceding  case.'*  Parke,  B.,  said  the  action  was 
not  on  a  contract  of  indemnity;  that  the  only  true  measure  of 
damages  was  what  it  would  cost  to  put  the  premises  in-  repair, 
and  if  the  plaintiff  had  expended  more  that  was  his  own  fault, 
for  which  the  defendant  was  not  liable.'*  In  a  similar  case 
which  came  before  the  same  court  the  following  year  '*  these 
facts  appeared:    The  original  lessors  having  brought  an  action 

80  Neale  v.  Wyllie,  3  B.  &  C.  533.  would  l)e  applicable  if  the  [former] 

81  Walker  v.  Hatton,  10  M.  &  W.  action  had  been  defended  in  the  be- 
249;  Penley  v.  Watts,  7  id.  601.  Ugf  ^jjat  the  premises  were  in'  re- 

82  Neale  v.  Wyllie,  supra.  p^j^_     ^j^^  ^^^^  ^^  ^  warranty  ap- 

88  Penley    v.    Watts,    supra.      On         ,.      j-  ■  t-         i.  ^      c  ^^■ 

•'     ,     T      ■  V.     1        T  Pliss  to  an  existing  state  of  thmira, 

the    argument,    Lewis    v.    Peake,    7  "  ,     ,      , 

Taunt.   153,   and  Pennell  v.   Wood-  ""*  *»  ^  t^'^S  *«  ^e  done  m  the  fu- 

burn,  7  C.  &  P.  117,  were  referred  to,  ture." 
and  Parke,  B.,   said:   "Those  cases  84  Walker  v.  Hatton,  supra. 


3160  SUTHEELAND  ON  DAMAGES.  [§  857 

against  tlie  plaintiff  for  breaches  of  the  covenant  to  repair,  he 
applied  to  the  defendant  to  make  the  repairs,  and  for  instruc- 
tions as  to  the  course  he  should  pursue  with  respect  to  the  de- 
fense of  the  action.  The  defendant  denied  that  any  notice  to 
repair  had  been  given ;  insisted  that  the  premises  did  not  require 
it  and  even  refused  permission  to  the  plaintiff  to  enter  and  exe- 
cute the  repairs  himself ;  the  plaintiff  thereupon  offered  to  suffer 
judgment  by  default,  which  the  defendant  refused  to  assent  to. 
The  plaintiff  then  gave  the  defendant  notice  that,  as  he  had 
denied  that  any  notice  had  been  served  and  insisted  that  the 
premises  were  not  out  of  repair,  he  should  traverse  the  breaches 
of  covenant  assigned  and  try  the  question,  holding  the  defendant 
responsible  for  the  costs.  This  he  accordingly  did,  and  the 
result  was  that  the  original  lessor  recovered  68L  damages  and 
58L  12s.  costs,  and  he  himself  incurred  as  costs  53Z.  14s.  4:d.  in 
defending  the  action.  Lord  Abinger,  C.  B.,  said:  "I  do  not 
think  the  covenant  entered  into  by  the  defendant  extended  to 
the  payment  of  the  whole  of  these  damages,  but  only  to  that  por- 
tion of  them  which  was  necessarily  incurred  by  the  plaintiff. 
Now  the  real  damage  he  sustained  was  the  sum  of  681.,  being 
the  amount  recovered  by  the  plaintiff  in  the  former  action. 
The  costs  were  certainly  incurred  by  the  present  plaintiff  in 
his  own  wrong,  for  he  could  have  put  an  end  to  the  present 
controversy  between  him  and  his  lessor  by  the  payment  of 
that  sum  in  the  first  instance  or  he  might  have  subsequently 
paid  it  into  court.  If  we  held  that  any  more  damages  were 
recoverable  there  would  be  no  limit;  the  only  safe  rule  is  to 
confine  the  verdict  to  those  which  were  the  necessary  result 
of  the  act  complained  of,  viz.,  the  want  of  repairs ;  and  I  can- 
not see  how  it  can  be  contended  that  the  costs  of  both  the  plain- 
tiff and  the  defendant  in  the  former  action  were  the  natural  or 
necessary  consequences  of  that  act.  I  think  the  case  of  ]!^"eale  v. 
Wyllie  is  not  law,  and  that  it  was  decided  on  a  inistaken  prin- 
ciple." While  it  was  said  in  this  case  by  Parke,  B.,  that  the 
covenants  in  the  two  leases  were  not  in  substance  identical,  since 
one  was  given  two  years  after  the  other,  and  a  general  covenant 
to  repair  must  be  construed  to  have  reference  to  the  condition  of 
the  premises  at  the  time  when  it  begins  to  operate,  still  the 
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amount  of  the  damages  recovered  against  the  plaintiff  in 
the  action  on  the  covenants  in  the  first  lease  was  adopted  as  the 
"real  damage"  for  breach  of  the  second,  on  the  motion  of  the 
defendant.  On  the  whole,  it  is  probable  that  the  costs  were  dis- 
allowed because  unnecessarily  incurred  —  on  the  ground  of  an 
improvident  defense  of  the  former  action.'* 

§  858.  Same  subject.  A,  landlord  cannot  recover  as  part  of 
his  damages  for  the  failure  of  his  lessee  to  repair  losses  to 
which  he  has  contributed  by  his  own  acts.  Thus,  the  plaintiff 
held  the  demised  premises  subject  to  the  performance  of  sev- 
eral covenants,  one  of  which  was  to  repair;  he  sublet  to  the 
defendant  on  a  covenant  by  the  latter  to  repair,  which  he  failed 
to  perform.  The  superior  landlord  ejected  the  plaintiff  for 
breach  of  all  the  covenants,  including  that  broken  by  the  de- 
fendant. It  was  held  that  the  plamtiff  could  not  recover  from 
the  defendant  for  the  loss  of  the  term  because  there  were 
breaches  of  other  than  the  defendant's  covenant  and  it  did  not 
appear  that  the  ejectment  resulted  alone  from  the  breach  there- 
of. It  was  left  undecided  whether,  if  the  loss  of  the  term  had 
been  solely  caused  by  the  defendant's  failure  to  perform  his 
covenant  it  could  have  been  taken  into  consideration  in  the 
assessment  of  damages.'®  Where  the  plaintiff,  to  save  his  lease 
from  forfeiture,  has  entered  during  his  tenant's  term,  after 
default  of  the  latter  on  his  covenant  to  make  repairs,  and  has 
executed  repairs  which  both  covenants  required  the  reasonable 
cost  of  the  same  is  the  measure  of  damages  against  his  tenant ; 
and  it  is  not  necessary  to  prove  that  his  lessee  assented  to  his 
entry  and  to  the  repairs  being  made  by  him  because,  if  there 

SB  See  Smith  v.  Compton,  3  B.  &  sustained  by  neglect  to  do  so.     If 

Ad.  407;  Short  v.  Kalloway,  11  Ad.  the    employee     recovers    from     the 

6  E.  28;  Tindall  v.  Bell,  11  M.  &  lessor  the  latter  has  a  right  of  ac- 
W.  228;   Wrightup  v.  Chamberlain,  tion  for  reimbursement  against  the 

7  Scott  598;  Smith  v.  Howell,  6  Ex.  lessee  to  the  extent  of  the  sum  paid 
730;  Blyth  v.  Smith,  5  M.  &  Gr.  by  compromise  of  the  judgment  in 
405.  favor  of  the  employee,  and  the  costs 

A  lessee  of  part  of  a  building  who  and  expenses  of  defending  the  ac- 

covenants   to    keep    an    elevator   in  tion.     Trego  v.   Eubovits,   178   111. 

good  condition  and  repair  ia  jointly  App.  127. 

liable   with   the    lessor   to   an    em-  86  Clow  t.  Brogden,  2  M.  &  Gr. 

ployee   of   the   former   for   injuries  39. 
Sutb.  Dam.  Vol.  III.— 45. 
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was  no  assent,  the  plaintiff  would  be  merely  liable  as  a  trespasser 
and  it  would  have  no  effect  on  the  measure  of  the  tenant's  lia- 
bility for  non-repair.''' 

As  has  been  already  incidentally  mentioned  if  a  tenant  bound 
to  repair,  or  under  a  covenant  to  leave  and  deliver  up  in  repair, 
leaves  the  premises  at  the  end  of  his  tenancy  in  a  state  of  dilap- 
idation he  is  liable  in  damages  for  what  it  will  reasonably  cost 
to  put  them  in  the  state  in  which  he  was  bound  to  leave  them,'' 
and  also  to  make  compensation  for  loss  of  the  use  while  the 
premises  are  undergoing  repairs.'^     This  measure  of  liability 


STColley  V.  Streeton,  2  B.  &  C. 
273;  Martinez  v.  Thompson,  80  Tex. 
568.  See  Witliams  T.  Williams,  L. 
R.  9  C.  P.  659. 

88  Thompson  v.  Walker,  6  Ga.  App. 
80 ;  Niles  v.  Iroquois  Realty  Co.,  130 
App.  Div.  (N.  Y.)  744  (regardless 
of  whether  money  has  been  expended 
in  making  them)  ;  Lehmaier  v. 
Jones,  100  App.  Div.  (N.  Y.)  495; 
Watriss  v.  First  Nat.  Bank,  130 
Mass.  343;  Lehmeyer  v.  Moses,  69 
N.  Y.  Misc.  476;  Penley  v.  Watts,  7 
M.  &  W.  601;  Appleton  v.  Marx, 
191  N.  Y.  81,  16  L.R.A.(N.S.) 
210;  Rawlings  v.  Morgan,  18  C. 
B.  (N.S.)  776;  Keyes  v.  West- 
ern Vermont  S.  Co.,  34  Vt.  81; 
State  V.  Ingram,  5  Ired.  441;  Hays 
V.  Moynihan,  60  111.  409;  Rutland 
V.  Dayton,  id.  58;  Seott  v.  Haver- 
straw  C.  &  B.  Co.,  135  N.  Y.  141; 
Darlington  v.  De  Wald,  194  Pa. 
305;  Henderson  v.  Thorn,  [1893]  2 
Q.  B.  164.  See  Myers  v.  Burns,  35 
N.  Y.  269;  Cook  v.  Soule,  56  id. 
420;  Pennsylvania  R.  Co.  v.  Patter- 
son, 73  Pa.  491;  Phelps  v.  New 
Haven  &  N.  Co.,  43  Conn.  453; 
Cawley  v.  Jean,  218  Mass.  263. 

This  is  said  to  be  in  accordance 
with  the  great  weight  of  authority. 
The  damages  are  ascertainable  as  of 
the  time  the  lessee  removed  from  the 
premises  though  notice  came  to  the 


lessor  later.     Susswein  v.  Pennsyl- 
vania S.  Co.,  184  Fed.  102. 

In  Vivian  v.  Campion,  2  Ld. 
Raym.  1125,  Lord  Holt  said:  In 
these  actions  there  ought  to  be  very 
good  damages;  and  it  has  always 
been  practised  so  before  me,  and 
everybody  else  that  I  ever  knew.  We 
always  inquire,  in  these  cases,  what 
it  will  cost  to  put  the  premises  in 
repair,  and  give  so  much  damages 
and  the  plaintiff  ought  in  justice 
to  apply  the  damages  to  the  repair 
of  the  premises. 

Where  the  covenantee  has  made 
repairs  which  the  covenantor  was 
bound,  but  has  neglected  to  make, 
and  has  proceeded  in  the  usual  way 
and  no  fraud  is  shown,  nor  any 
facts  to  impeach  the  reasonableness 
of  the  account,  the  sum  expended  is 
prima  facie  the  sum  to  be  recovered. 
Mayor,  etc.  v.  Second'  Ave.  R.  Co., 
102  N.  Y.  572,  55  Am.  Rep.  839. 

89  Vernon  v.  Brown,  40  App.  Div.' 
(N.  Y.)  204;  Livingston  v.  Robb, 
61  N.  Y.  Misc.  81;  Loughlin  v. 
Carey,  21  Pa.  Super.  Ct.  477; 
Woodhouse  v.  Walker,  1  Q.  B.  Div. 
408;  Rawlings  v.  Morgan,  18  0.  B. 
(N.S.)  776;  Woods  v.  Pope,  6  C.  & 
P.  782;  Hexter  v.  Knox,  63  N.  Y. 
561;  Birch  v.  Clifford,  8  T.  L.  Rep. 
103.  See  Green  v.  Bales,  2  Q.  B. 
225. 
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cannot  be  dlminislied  by  proof  which  shows  that  the  premises 
have  so  altered  in  value  by  reason  of  surrounding  circumstances 
that  they  may  be  worth  as  much  for  certain  purposes  if  some  of 
the  repairs  the  lessee  covenanted  to  make  are  omitted  or  made 
in  a  less  expensive  way  than  his  duty  required  him  to  make 
them ;  *"  nor  by  the  fact  that  because  of  the  terms  of  a  lease 
granted  by  the  lessor  to  another  lessee  from  the  expiration  of 
the  defendant's  term  the  lessor  is  at  the  time  of  bringing  his 
action  no  worse  off  by  reason  of  the  defendant's  breach.®*  Where 
the  lessee  breached  his  contract  to  sink  a  third  well  on  the 
leased  premises  and  to  pay  a  fixed  sum  or  rental  therefor  if  gas 
was  found  in  paying  quantities  the  value  placed  upon  success 
was  deemed,  prima  facie,  the  just  measure  of  compensation.'* 
On  the  breach  of  a  covenant  to  put  upon  the  premises  a  steam 
engine  of  sufiicient  capacity  for  use  in  a  brickyard  the  lessee  is 
liable  for  the  value  thereof,  notwithstanding  he  furnished  an 
engine  of  less  capacity,  the  lessor  not  having  accepted  or  used 
it.'*  A  lessee  who  fails  to  take  care  of  and  cultivate  fruit  trees 
for  a  term  of  years  is  liable  for  the  difference  between  what  the 
value  of  the  land  on  which  they  were  would  have  been  at  the 
end  of  the  contract  period  if  his  duty  had  been  well  performe4 
and  its  value  as  it  was,  with  interest  thereon,  and  the  money 
expended  in  the  care  of  the  trees  after  the  action  was  begun.®* 
Where  land  is  held  for  rent  a  proper  —  but  not  necessarily  the 
only  —  measure  of  damages  for  poor  husbandry  in  allowing 
weeds  to  grow  thereon  is  its  lessened  rental  value  for  such  length 
of  time  as  it  will  require  to  get  rid  of  them.  It  may  also  be 
considered  that  a  special  course  of  treatment  will  be  necessary 

90  Morgan  v.  Hardy,  17  Q.  B.  Div.  93  gcott   v.   Haverstraw   C.   &  B. 

770;   ^cott  V.  Haverstraw  C.  cfc  B.       q^  ^  j^q  jj   y.  141. 

Co..    infra;    Conquest    v.    Ebbetts,  .   ,              .     , 

^  '  ""''"''  J  If  machinery  cannot  oe  repaired 
[1896]  App.  Cas.  490. 

91  Joyner  v.  Weeks,  [1891]  2  Q.  so  as  *«  ^  perfect  the  cost  of  new 
B.  31;  Appleton  v.  Marx,  191  N.  Y  will  be  the  measure  of  liability. 
8],  16  L.R.A.(N.S.)  210,  117  App.  p^p^^  ^  g^.  Louis  B.  Mfg.  Co.,  146 
Div.    (N.    y.)    206;    Willoughby   v. 

Atkinson  F.  Co.,  93  Me.  185.  ^^ 

98iddings  V.  Equitable  G.  Co.,  8  9*Griffing    v.    Winfleld,    53    Fla. 

Pa.  Super.  Ct.  244.  589. 
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to  rid  the  land  of  the  weeds.'^  The  loss  of  a  lease  executed  con- 
temporaneously with  the  one  in  question,  and  which  was  to  take 
effect  upon  the  termination  of  the  latter,  in  consequence  of  the 
failure  to  observe  the  covenant  concerning  repairs  enters  into 
the  damages.**  The  cost  of  the  removal  of  chattels  left  upon 
premises  may  be  recovered,  but  not  the  costs  of  summary  pro- 
ceedings to  remove  the  tenant.'^  If  there  has  been  a  recovery 
■against  the  lessee  or  he  has  paid  money  before  the  expiration 
of  the  lease  because  of  the  breach  of  his  covenant  the  sum  paid 
will  be  regarded  as  conrpensation  for  injury  to  the  reversion, 
and  the  amount  recoverable  to  put  the  premises  in  repair  will 
be  lessened  accordingly.®* 

If  buildings  fall  to  the  ground  by  reason  of  the  neglect  of  the 
covenantor  to  repair  them,  or  are  blown  down  by  the  wind,  or 
burned  by  an  accidental  fire  the  measure  of  damages  is  the 
amount  it  will  take  to  rebuild,  deducting  the  difference  in  value 
between  old  and  new,  as  the  landlord  is  not  entitled  to  be  put  in 
a  better  position  on  account  of  the  destruction  and  cannot  have 
the  value  of  a  new  house  when  the  one  he  lost  was  old.**  Where 
the  lessee  covenanted  to  rebuild  if  the  buildings  were  burned,  the 
insurance  being  made  payable  to  him,  and  he  being  reimbursed 
the  premiums  thereon,  the  option  to  rebuild  or  to  pay  the  cost 
of  a  new  building  was  his.  Having  failed  to  do  so,  he  was  liable 
for  the  cost  of  a  similar  building  to  that  destroyed  notwithstand- 
ing the  erection  of  it  was  forbidden  by  ordinance,  which  required 
that  a  brick  building  should  be  erected  on  the  site.^  The  meas- 
ure of  damages  for  failure  of  a  lessee  to  erect  a  building  upon 
premises  during  the  term  as  agreed  is  such  a  sum  as  with  legal 
interest  would  equal  the  fair  cost  of  the  building  at  the  end  of 
the  term.*     But  no  deduction  on  account  of  the  use  of  new 

9B  Brown  L.   Co.  v.  Lehman,  134  Add.    on   Cont.,    §   767;    Sweezy  v. 

Iowa  712,  12  L.R.A.(N.S.)   88.  Collins  N.  I.  Co.,  171  Mich.  75. 

96  Thompson    v.    Walker,    6    Ga.  The  value  of  any  wreckage  should 

be  deducted.     Sweezy  v.  OoUins  N. 

App.  80.  ^    _ 

^'^  I.  Co.,  siipra. 

97LivingBton  V.  Robb,  s«pm.  iLehmeyer   v.   Moses,   69   N.   Y. 

98  Henderson  v.   Thorn,   [1893]   2  jjjjgg   476. 

Q.  B.  164.  8  Wentworth  v.  Manhattan  Mar- 

99  Yates  V.  Dunster,  11  Ex.  15;  1      ket  Co.,  218  Mass.  91, 
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materials  will  be  made  for  the  breach  of  a  covenant  to  deliver 
the  property  in  as  good  repair  as  it  was  at  the  time  of  the  lease, 
or  to  pay  the  lessor  such  sum  as  will  put  it  in  repair.  If  the 
tenant  is  thus  required  to  pay  more  than  seems  equitable,  it 
results  from  the  terms  of  his  covenant,  and  he  cannot  therefore 
complain.  If  he  had  complied  with  these  terms,  he  must  have 
supplied  the  new  materials  at  his  own  cost,  and  having  failed 
to  do  this  the  landlord  must  be  allowed  the  cost  of  doing  what 
he  should  have  done.'  The  same  rule  has  been  applied  to  a 
broken  engine  shaft  where  the  covenant  was  to  return  the  ma- 
chinery in  perfect  condition.  It  appeared  that  the  shaft  could 
be  riveted  for  two  hundred  dollars,  but  that  would  not  make  it 
as  good  as  before  it  broke ;  the  lessor  was  not  required  to  consent 
to  its  repair  in  that  manner  in  order  to  keep  the  damages  down, 
but  was  entitled  to  a  new  shaft  at  figures  supplied  after  com- 
petitive bidding.*  If  there  be  covenants  to  repair  and  to  insure 
against  loss  by  fire  for  a  specific  sum  the  liability  of  the  cove- 
nantor on  the  former,  in  respect  to  the  cost  of  rebuilding  in  case 
the  premises  are  burned  down,  is  not  limited  to  the  amount 
designated  to  be  covered  by  insurance."  Nor  has  the  tenant  any 
equity  to  compel  his  landlord  to  expend  money  received  upon 
insurance  in  rebuilding  the  demised  premises  on  their  being 
burnt  dowu  or  to  restrain  him  from  suing  for  rent  until  after 
the  premises  have  been  rebuilt.*  It  is  a  common-law  duty  of  a 
tenant  to  use  the  demised  premises  in  such  a  way  that  no  sub- 
stantial injury  shall  be  done  them.  He  is  not  bound  to  make 
anything  beyond  tenantable  repairs,  such  as  keeping  fences  in 
order,  replacing  windows  and  doors  broken  during  the  pendency 
of  the  lease.  For  any  damage  resulting  from  his  use  of  the 
premises  beyond  that  incident  to  such  as  is  reasonable  he  is 
responsible.''    If  fixtures  are  removed  the  damages  are  ascer- 

»  Burke  v.  Pierce,  27  C.  C.  A.  462,  Ganster,  72  Pa.  285;  Magaw  v.  Lam- 

83  Fed.  95.  bert,  3  id.  444.     The  English  cases 

*Peper  v.  St.  Louis  B.  Mfg.  Co.,  referred  to  are  cited  with  approval 

146  Mo.  App-  187.  arguendo,    in    Sheets    v.    Selden,    7 

«  Digby  V.  Atkinson,  4  Camp.  275.  Wall.  424,  19  L.  ed.  169.    See  Kings- 

8  Leeds  v.  Cheetham,  1  Sim.  146;  bury  v.  Westfall,  61  N.  Y.  359. 

Ely   V.    Ely,   80   111.   532;    LofFt  v.  7  Genau  v.  District  of  Columbia, 

Davis,  1  El.  &  El.  474;  Bussman  v.  20  Ct.  of  Ola.  389. 
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tained  by  the  sum  required  to  restore  them,  allowing  for  reason- 
able use  and  wear  and  for  the  increased  value  of  new  materials 
over  old.'  The  removal  of  straw  from  the  premises  is  to  be 
compensated  for  by  the  resulting  detriment  to  them.®  The  cost 
of  restoring  premises  unauthorizedly  altered  is  to  be  paid  by  a 
tenant  who  made  the  alteration.^"  Interest  on  the  cost  of  re- 
pairs may  not  be  recovered  if  they  were  of  such  a  nature  that, 
the  tenant  could  not  have  approximately  estimated  the  cost.** 
If  the  lessee  refuses  to  make  the  repairs  deemed  necessary 
by  a  municipal  building  department  and  informs  the  lessor 
that  he  will  continue  to  pay  rent  if  the  lessor  will  make  the 
repairs,  and  the  latter  notifies  the  lessee  that  if  he  does  not 
make  them  by  a  given  time  they  will  be  made  at  the  expense 
of  the  lessee,  the  lessor  is  justified  in  entering  to  make  the  re- 
pairs and  such  entry  is  not  an  acceptance  of  the  surrender  of 
the  premises.*^  The  tenant's  neglect  of  his  obligation  to  make 
repairs,  in  consequence  of  which  the  premises  cannot  be  used 
for  the  purposes  for  which  they  were  leased,  does  not  absolve 
him  from  liability  for  rent  though  he  vacates  them.*'  In  an 
action  for  damages  for  permitting  the  land  to  become  seeded 
with  weeds  evidence  of  the  cost  of  putting  it  in  good  condition 
is  admissible  as  tending  to  show  what  would  compensate  for  the 
breach  of  the  contract.**  One  who  holds  a  ground  lease  for 
ninety-seven  years,  which  provides  that  it  might  be  previously 
terminated,  and  requires  the  erection  of  a  building  upon  it  dur- 

8  WatrisB  V.  First  Nat.  Bank,  130  Dist.     871;     Donnon    v.    Moore,    1 
Mass.  343.  Chester  Co.  Kep.  65 ;  Hunt  v.  Scott, 

9  Munier    v.    Zaohary,    138    Iowa  3  Pa.  Co.  Ot.  411 ;  Young  v.  Waters, 
219,  18  L.R.A.(N.S.)  572;  Sharpless  5  id.  127. 

V.  Murphy,  17  Del.  Co.  Rep.   (Pa.)  "Sale  v.  Smith,  147  Ky.  146. 

22.     In  other  cases  In  local  courts  H  Markham  v.   Stevenson  B.  Co.,' 

of  Pennsylvania  it  has  been  held  it  111  App.  Div.   (N.  Y.)  178. 

is  not  for  the  tenant  to   say  that  1*  Markham  v.  Stevenson  B.  Co., 

the   lessor   wanted   hay    and   straw  51  App.  Mv.    (N.  Y.)   463,  affirmed 

only  for  manure,  and  that  the  meas-  without  opinion,  169  N.  Y.  593.    See 

ure   of   damages   is   as   stated.     As  Martinez  v.  Thompson,  80  Tex.  568. 

against  the  tenant's  objection,  there  l'  Huber  v.   Baum,   162  Pa.   626 ; 

might  be  a  recovery  of  the  market  Reeves  v.  McComeskey,  168  Pa.  571. 

value   of   the   material   removed   in  l*Wade  v.  Amalgamated   S.   Co., 

specie.     Heiser  v.  Withers,  15  Pa.  65  Ore.  488. 
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ing  the  first  year,  which  should  become  the  property  of  the 
lessor  at  the  end  of  the  term  or  at  an  earlier  period  under  pre- 
scribed conditions;  does  not  meet  his  liability  for  default  in 
the  erection  of  the  building,  the  lease  having  been  terminated 
because  thereof,  by  paying  the  lessened  value  of  the  reversion 
falling  in  at  the  end  of  the  stipulated  period.  The  promise 
constituted,  in  effect,  additional  rent,  payable  at  the  end  of  the 
term.  The  court  w&a  not  prepared  to  hold,  as  seems  to  have 
been  ruled  in  Ohio,^*  that  the  lessor  is  entitled  to  the  full  value 
of  the  stipulated  building  as  of  the  date  of  the  premature  rever- 
sion; but  was  clear  that  the  damages  resulting  from  the  breach 
were  not  too  speculative  to  justify  a  recovery  on  the  bond  of  the 
tenant's  surety  up  to  the  limit  of  its  penalty.'* 

§  859,  Liability  of  assignee  of  lease  for  repairs.  An  assign- 
ment of  a  lease,  subject  to  the  performance  of  the  covenants, 
does  not  import  a  covenant  on  the  part  of  the  assignee;  but  a 
covenant  to  repair  runs  with  the  land  and  he  is  liable  whilst  he 
continues  to  hold  the  premises."  This  covenant  is  divisible  in 
respect  to  the  privity  of  estate,  and  may  be  apportioned  when  the 
reversion  or  the  land  is  severed.**  In  an  action  by  an  inter- 
mediate lessor  against  his  lessee,  after  the  lease  had  passed 
through  several  hands  and  the  premises  had  been  surrendered 
out  of  repair  to  the  superior  landlord,  it  appeared  they  were  in 
that  condition  while  held  by  the  defendant,  and  while  in  the 
possession  of  the  subsequent  assignees,  and  it  was  ruled,  in 
the  absence  of  proof  to  the  contrary,  that  the  dilapidations  took 
place  in  the  defendant's  term.  Pollock,  0.  B.,  observed:  "It 
does  not  appear  that  the  defendant  made  any  complaint  about 
the  state  of  the  premises  at  the  time  he  took  tHem,  and  if  so,  the 
presumption  is,  either  that  the  premises  were  in  a  good  state 
of  repair  or  that  the  person  from  whom  he  took  them  paid  him 
a  sum  of  money  to  put  them  in  repair."  *'    In  an  action  by  re- 

iSRock   V.    Monarch    B.    Co.,    87  MBadeley  v.  Vigurs,  4  El.  &  B. 

Ohio  St.  244.  71;  Lee  v.  Payne,  4  Mich.  106;  Cox 

16  O'Brien  v.  IllinoiB  Surety  Co.,  ^  penwick,  4  Bibb  558;  Congham  v. 

121  C.  C.  A.  546,  203  Fed.  436.  ^.        ^       ^       „„„     ^^  ^^       ^ 

nWolveridge   v.    Steward,    1   Cr.  ^^"^'  ^^o.  Car.  222;  McMurphy  v. 

&  M.  644;  Hintze  v.  Thomas,  7  Md.  ^inot,  4  N.  H.  251. 

346;  Gordon  v.  George,  12  Ind.  408.  w  Smith  v.  Peat,  9  Ex.  161, 
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versioners  to  recover  for  the  breach  of  the  covenant  to  repair 
brought  against  an  .under-lessee,  who  has  notice  that  there  is 
a  superior  landlord,  and  during  the  under-lessee's  term,  the  meas- 
ure of  damages  is  not  the  same  as  it  would  be  in  an  action 
against  the  direct  lessee  with  a  freehold  reversion.  The  lat- 
ter's  liability  over  to  the  landlord  must  be  considered,  and  the 
cost  of  putting  the  property  into  repair  at  the  end  of  the  term 
may  be  regarded  for  that  purpose.^" 

§  860.  Damages  for  not  making  repairs  in  special  cases. 
A  person  desired  to  erect  a  building  adjoining  the  brick  house 
of  another,  and  obtained  permission  to  sink  his  foundation 
wall  below  and  partly  under  the  latter,  agreeing  to  pay  all 
damages  such  house  might  thereby  suffer;  in  putting  in  that 
foundation  damage  was  done  to  the  brick  house;  the  owner 
repaired  it,  and  in  a  suit  for  the  expense  so  incurred  called  ex- 
pert witnesses  who  gave  detailed  estimates  of  the  cost.  Among 
the  items  was  one  for  "risk"  in  doing  the  work,  and  there  was 
conflicting  testimony  in  respect  to  its  being  a  usual  charge  in 
such  cases.  Sheldon,  J.,  delivering  the  opinion,  thus  referred 
to  it :  "It  can  hardly  be  said  that  there  was  no'  evidence  tend- 
ing to  show  that  this  charge  of  risk  was  not  a  proper  item  of 
the  expenses  of  the  repairs  of  the  building ;  and  so  long  as  there 
was  any  such  evidence,  although  it  might  be  weak,  it  was  for 
the  jury  to  consider  and  weigh  it;  and  we  cannot  say  that  the 
court  erred  in  refusing  to  entirely  exclude  it  from  the  consid- 
eration of  the  jury.  The  court  could  not  have  been  required 
to  do  more  than  say  to  the  jury  that  they  should  not  make  any 
allowance  on  account  of  that  item  unless  ,they  believed  from 
the  evidence  that  it  was  a  usual  and  customary  charge  in  the 
making  of  such  repairs.  The  item  should  not  have  been  al- 
lowed as  an  item  of  damage  under  the  evidence.  But  there 
were  four  witnesses  *  *  *  each  one  of  whese  estimate  of 
the  damages,  exclusive  of  that  item,  exceeded  the  amount  of 
the  verdict,  so  that  we  cannot  say  that  that  charge  must  have 
entered  into  the  verdict  and  formed  a  part  of  it."  *^ 

aoEbbetts  V.  Conquest,   [1895]   2  81  Haya  v.  Moynihan,  60  111.  409 

Ch.     377;      Conquest     v.     Ebbetta, 
[1896]  App.  Cas.  490. 
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,  By  an  act  of  the  legislature,  in  1857,  for  the  sale  of  public 
works,  consisting  of  a  railroad  and  canal,  it  was  required  that 
the  purchaser  should,  immediately  after  taking  possession, 
"thereafter  keep  up,  in  good  repair  and  operating  condition,  the 
line  of  said  railroad  and  canal,"  the  same  to  he  and  remain 
forever  a  public  highway  and  kept  open  and  in  repair  by  the 
purchaser  for  all  parties  desiring  to  use  and  enjoy  them.  By 
a  subsequent  act  it  was  declared  that  by  the  act  of  1857  the 
commonwealth  required  the  purchasers  of  the  main  line  to  keep 
the  canal  "in  a  condition  of  repair  and  fitness  for  use,  which 
shall,  at  all  times  during  seasons  of  navigation,  be  equal  and 
not  inferior  to  the  condition  of  repair  and  fitness  for  use  in 
which  they  were  at  the  time  the  commonwealth  delivered  -the 
same  into  the  purchaser's  possession."  It  was  held  that  under 
these  acts  the  purchasers  were  bound  to  keep  the  canal  in  good 
repair  and  operating  condition,  although  they  may  not  have 
been  in  such  repair  when  delivered  to  them ;  that  the  duty  was 
immediate  on  taking  possession  as  respects  its  obligation,  but 
not  as  to  the  time  of  its  performance;  the  purchasers  were  en- 
titled to  a  reasonable  time,  commensurate  with  the  magnitude 
of  the  work  of  making  the  repair ;  and  if  they  did  not  commence 
the  repair  in  a  reasonable  time  and  pursue  it  with  diligence 
they  were  liable  for  damages  to  the  owners  of  canal  boats  for 
such  injuries  as  were  thereby  sustained,  but  not  for  unavoidable 
accidents  by  sudden  storms  or  floods.  The  following  -instruc- 
tions on  the  measure  of  damages  were  approved:  "1st.  In 
cases  of  detention,  the  loss  suffered  by  the  expense  of  hands, 
horses,  provisions  consumed,  and  loss  of  the  use  of  the  boats 
during  the  period  of  detention  would  properly  be  allowed. 
2d.  In  case  of  damage  to  the  boats  and  tackle,  caused  by  de- 
fective locks,  shallow  water,  or  other  defect  producing  unusual 
wear  and  tear,  the  damages  thus  sustained  would  be  properly 
allowed.  '3d.  In  cases  of  injuries  caused  by  diiBcult  and  de- 
.layed  navigation,  owing  to  the  negligence  of  defendant,  the  loss 
of  ability  to  carry  freight,  if  offered,  and  extra  length  of 
voyages  would  be  the  subject  of  just  compensation.  4th.  If 
by  such  detentions  a  trip  which  could  in  a  proper  state  of  re- 
pair be  made  in  a  certain  time  should  be  prolonged  "for  some 
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days  the  expense  of  the  boats,  horses,  hands  and  provisions  for 
this  extra  time  -would  be  properly  allowed.  5th.  If  in  con- 
sequence of  this  difficulty  of  navigation,  caused  by  defendant's 
negligence,  a  boat  was  compelled  to  forego  a  full  load  it  had 
offered  to  it  or  certainly  could  have  had,  and  had  to  take  so 
much  less,  the  net  amount  of  freight  thus  lost  would  be  a 
proper  allowance.  6th.  If,  for  the  same  reason,  the  plaintiff 
was  compelled  to  take  two  boats  to  carry  a  load  which  other- 
wise he  would  have  carried  in  one  boat  the  expense  of  the  extra 
boat,  horses,  hands  and  provisions  would  be  properly  allowed. 
7th.  If,  for  the  same  reason,  the  plaintiff  was  compelled  to 
hire  extra  teams  of  horses'and  hands  on  his  boats  to  enable  them 
to  make  their  trips  he  is  entitled  to  his  actiial  expenses  and 
losses,  and  all  other  losses  which  he  has  proved  were  the  legal, 
natural  and  immediate  consequences  of  the  neglect  of  the  defend- 
ant. 8th.  The  plaintiff  is  entitled  to  interest  from  the  date  of 
each  loss  which  he  has  sustained  up  to  this  date."  ^^ 

The  failure  to  properly  cultivate  land  held  for  the  purpose 
of  being  leased  is  attended  with  liability  for  the  loss  of  its 
rental  value,  rather  than  its  depreciation  in  market  value.  In 
showing  that  loss  evidence  as  to  the  time  it  will  require  to 
eradicate  weeds  permitted  to  grow  is  competent,  as  is  evidence 
of  the  means  it  may  be  necessary  to  employ  for  that  purpose.^* 

§  861.  Covenants  not  to  sublet  or  assign;  liability  for  breach; 
proximate  cause  of  loss;  improper  use  of  premises.  These  cove- 
nants have  not  generally  raised  any  question  of  damage,  but  one 
of  forfeiture.^*  Their  breach  does  not  avoid  the  lease  except 
at  the  option  of  the  lessor,  shown  by  a  re-entry.^*  But  it  is 
ruled  in  a  recent  case,  the  lease  in  which  stipulated  that  the 
premises  should  not  be  sublet,  but  was  (silent  as  to  a  forfeiture 
if  the  condition  should  be  broken,  that  the  preponderance  of 
authority  is  to  the  effect  that  such  a  stipulation  does  not  forfeit 
the  lease  or  give  the  lessor  the  right  of  re-entry.*®    In  a  case  in 

22  Pennsylvania  K.  Co.  v.  Patter-  26  Holman  v.  De  Lin,  30  Ore.  428 ; 
son,  73  Pa.  491.  Sliattuck  v.  Lovejoy,  8  Gray  204. 

23  Brown  L.  Co.  v.  Lehman,  134  26  In  re  Pennewell,  119  Fed.  139, 
Iowa  712,  12  L.R.A.(N.S.)    88.  55  C.  C.  A.  571;  Hague  v.  Aherns, 

24  Taylor's  Land.  &  T.,  oh.  9.  53  Fed.  58,  3  C.  C.  A.  426;  Hanaw 
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England  the  action  was  brought  on  the  covenants  in  a  lease 
which  hound  the  lessees  and  their  assigns  to  maintain  and  keep 
in  repair  the  forge  and  buildings  demised,  and  all  buildings 
which  should  be  erected  during  the  demise,  and  all  additions 
and  improvements  thereto;  and  to  maintain  in  good  working 
order  the  fixtures,  steam-engines,  tools,  utensils,  and  other  ar- 
ticles demised;  also  others  that  might  be  brought  or  set  up  on 
the  premises,  and  to  replace  and  make  good  all  such  fixtures,- 
engines,  tools,  utensils  and  other  articles  as  should  be  broken 
or  worn  out ;  and  it  was  also  covenanted  that  neither  the  lessees 
nor  their  assigns  would  assign  or  part  with  the  possession  of  the 
demised  premises  without  the  consent  in  writing  of  the  lessor. 
It  was  held,  first,  that  so  much  of  the  covenant  for  repairs  as 
related  to  buildings,  machinery,  tools  and  utensils  which  were 
tenant's  fixtures  ran  with  the  land;  second,  that  so  much  as 
related  to  tools  and  utensils  which  were  not  fixtures  did  not 
run  with  the  land;  third,  that  the  assignee  was  not  liable  for 
breaches  of  the  covenant  after  an  assignment  by  him  without 
the  consent  of  the  lessor;  fourth,  that  the  covenant  not  to  as- 
sign ran  with  the  land  and  bound  an  assignee  to  whom  the  prem- 
ises had  been  assigned  with  the  consent  of  the  lessor ;  fifth,  that 
the  lessor  could  recover  damages  indirectly  in  respect  of  those 
breaches  which  had  already  occurred,  and  future  breaches ;  that 
the  measure  was  such  sum  as  would,  so  far  as  money  could,  put 
him  in  the  same  position  as  if  he  had  retained  the  liability  of 
the  defendant,  instead  of  having  an  inferior  remedy  against  a 
person  less  able  to  perform  the  covenants  or  to  compensate  for 
the  breach  of  them.^ 

In  a  Canadian  case  the  rule  of  the  English  case  cited  was 
modified  by  making  an  allowance  for  the  vicissitudes  of  busi- 
ness and  the  uncertainty  of  the  defendant's  life  and  health. 
These  elements  would  have  been  borne  by  the  lessor  if  the  lease 
had  not  been  assigned,  and  it  was  considered  that  he  should  not 
be  wholly  relieved  of  them  because  of  the  assignment.^'     In 

V.    Bailey,    83   Mich.    24,    9    L.R.A.  zv  Williams  v.   Earle,  9  B.   &  S. 

801 ;     Hilsendegen    v.     Scheicli,    55       741,  L.  R.  3  Q.  B.  739. 

Mich.  468.  "^  Munro  v.  Waller,  28  Ont.  574. 
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another  case  in  the  same  court  the  doctrine  of  the  English  case 
was  followed  and  the  lessor  was  allowed  to  recover  from  the  les- 
see the  rent  which  became  due  a  fe-vy  days  after  the  assign- 
ment was  made,  which  was  payable  in  advance  without  any 
deduction  for  rents  realized  during  the  period  covered  by  such 
rent  under  new  leases  given  by  the  lessor,  who,  finding  the  prem- 
ises unoccupied,  took  possession  of  them.** 

In  a  later  case  in  England  the  covenant  against  assigning  or 
subletting  without  consent  was  qualified  by  a  condition  that 
such  consent  should  not  be  unreasonably  or  capriciously  with- 
held \o  a  responsible  assignee  or  sub-tenant.  Without  apply- 
ing for  consent  the  lessor  sublet  the  premises  to  a  person 
who  intended,  as  he  knew,  to  use  them,  and  who  did  use  them 
as  a  turpentine  distillery.  In  consequence  of  such  use  they 
were  burned,  fire  having  arisen  therefrom.  Such  burning  was 
the  natural  result  of  the  breach  of  the  covenant  and  the  dam- 
ages caused  by  it  were  recoverable  from  the  lessee.  The  case 
so  holding  was  tried  before  Hawkins,  J.  He  said:  For  the 
bare  breach  of  a  covenant  not  to  assign  or  sublet  without  consent 
a  lessor,  if  he  thinks  fit  so  to  do,  may  recover  nomin^al  damages, 
even  though  the  person  to  whom  the  assignment  or  sublease  is 
made  be  one  to  whom  no  lessor  could  reasonably  object.  In 
applying  the  principles  which  must  determine  whether  substan- 
tial damages  are  recoverable  in  a  case  like  the  present,  let  us 
for  a  moment  consider  what  must  be  deemed  to  be  in  the  con- 
templation of  any  reasonable  lessor  and  lessee  in  entering  into 
such  a  covenant  as  that  before  us.  Surely  the  lessor  must  be 
taken  to  intend,  and  the  lessee  to  know  that  he  so  intends,  to 
protect  himself  as  far  as  possible  frbm  an  objectionable  assignee 
or  sub-tenant,  or  an  objectionable  use  being  made  of  his  prop- 
erty, whether  such  objection  be  on  account  of  the  inability  of 
the  proposed  assignee  or  sub-lessee  to  pay  the  rent  and  fulfill 
the  other  covenants  contained  in  the  lease,  or  on  account  of  the 
probability  that  he  will  so  use  the  demised  premises  as  to  expose 
them  to  extraordinary  peril  and  danger.  Assuming  such  to  be 
the  case  and  that  the  lessee  deliberately,  in  defiance  of  his  cove- 
as  Patching  v.  Smith,  28  Ont.  201. 
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nant,  sublets  them  -without  his  lessor's  consent  to  a  person  in 
order  that  upon  them  such  person  may  carry  on  a  business  of  a 
highly  dangerous  character,  and  afterwards,  in  the  course  of, 
and  as  one  of  the  risks  thereof,  an  explosion  or  fire  occurs,  de- 
structive to  the  premises,  could  it  be  seriously  doubted  that  such 
damage  was  within  the  contemplation  of  the  parties  when  the 
covenant  was  made?  I  procped  now  to  consider  whether  the 
damage  sought  to  be  recovered  can  fairly  and  reasonably  be 
treated  as  arising  naturally,  that  is,  according  to  the  usual 
course  of  things,  from  the  breach  of  the  defendant's  covenant. 
I  think  it  may.  It  is  not,  in  my  opinion,  essential  to  prove  that 
the  damage  must  inevitably  follow  such  breach;  it  is  sufficient 
to  show  that  it  was  a  probable  and  not  imlikely  result.  I  do  not 
wish  to  be  understood  as  saying  that  any  and  every  damage 
occasioned  to  premises  by  an  assignee  or  sub-tenant  let  into  pos- 
session in  defiance  of  a  covenant  not  to  assign  or  sublet  could  be 
saddled  upon  the  person  guilty  of  such  breach.  Take,  for  in- 
stance, the  case  of  a  sublease,  without  consent,  of  a  house  to  a 
highly  respectable  and  responsible  tenant  for  bona  fide  occupa- 
tion as  a  dwelling-house;  if  through  some  carelessness  on  the 
part  of  such  tenant  or  his  servant  the  house  were  accidentally  set 
on  fire  and  destroyed  it  could  hardly  be  contended  that  the 
breach  of  the  covenant  was  the  proximate  cause  of  the  fire ;  for, 
according  to  the  usual  course  of  things,  such  misfcunes  are 
not  in  the  contemplation  of  anybody  and  do  not  happen  as  the 
result  of  the  ordinary  occupation  of  a  dwelling-house;  and  it 
would  have  been  a  capricious  and  unreasonable  thing  for  a 
landlord  to  refuse  his  consent  to  a  sublease  upon  the  mere  ground 
that  the  sub-tenant  or  some  one  of  his  servants  possibly  might, 
in  the  future,  accidentally  set  fire  to  the  house.  I  will  not  say 
that  the  person  guilty  of  the  breach  might  not  be  responsible 
if,  when  he  committed  it,  he  knew  that  the  sub-tenant  so  about 
to  be  let  in  was  a  recklessly  negligent  person,  who  had  previously 
by  his  recklessness  caused  damage,  by  fire  or  otherwise,  to 'houses 
in  his  occupation.  Again,  if  a  house  let  to  an  unobjectionable 
sub-tenant  for  the  purposes  of  a  mere  dwelling-house  were  after- 
wards damaged  by  fire  caused  by  the  sub-tenant  using  it  for  a 
dangerous  purpose,  I  should  hesitate  to  cast  liability  for  sub- 
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stantial  damages  upon  the  person  who  so  sublet  without  asking 
his  lessor's  consent ;  for  in  such  cases,  inasmuch  as  a  refusal  of 
consent  to  the  sublease  would,  at  the  time  it  was  made,  have 
been  unreasonable  and  capricious,  the  lessee  would  have  been 
entitled  to  sublet  as  though  no  such  covenant  existed.  The  pres- 
ent case,  however,  is  very  different ;  the  premises  are  sublet  to 
L.  for  the  express  and  avowed  puropse  of  enabling  him  to  carry 
on  upon  them  a  business  highly  dangerous  and  in  knowingly  so 
subletting  them  the  defendant  must  have  knovm  that  he  was 
seriously  imperiling  the  safety  of  the  premises  and  exposing  his 
lessor  to  risk  of  injury.  *  *  *  Under  all  the  circumstances, 
I  look  upon  the  fire  and  the  consequent  damages  as  the  natural 
result  of  the  subletting  for  the  hazardous  purposes  I  have 
mentioned,  and  such  subletting  as  the  proximate  cause  of  the 
fire.^» 

Where  there  was  a  breach  of  the  covenant  against  subletting 
or  assigning  and  of  the  covenants  giving  the  lessor  the  right  to 
enter  the  premises  for  the  purpose  of  selling  or  leasing  them  and 
the  right  to  put  up  the  usual  notice  "to  let,"  it  was  held  that 
the  latter  covenants  were  made  to  aid  the  lessor  in  releasing 
with  the  least  possible  delay  and  that  the  parties  contemplated 
an  amount  of  rent  wihch  might  be  lost  by  the  refusal  to  per- 
form as  a  proper  measure  of  damages.**  The  violation  of  a 
contract  not  to  assign  the  right  to  use  space  in  a  store  for  the 
sale  of  goods,  after  the  removal  of  the  assignee  therefrom,  carries 
liability  for  the  difference  between  what  the  plaintiff  would 
have  received  under  it  and  what  he  thereafter  received,  regard 
being  had  to  any  advantage  derived  from  the  exercise  of  the 
right  to  use  such  space.'^  The  difference  in  the  value  of  land 
before  and  after  the  breach  of  covenant  not  to  pasture  it  when 
it  was  wet  may  be  recovered  where  the  turf  and  forage  were 
injured  to  such  an  extent  that  years  would  be  required  for  them 
to  regain  their  previous  condition.'*     The  landlord's  right  to 

30  Lepla  V.  Rogers,  [1893]  1  Q.  B.  32  White  v.  Remick,  198  Mass.  41. 

31. 
Qi  TT  -i  J  oi  i     rr   r.         rv.T.  •  S3  Nuckolls  V.  Powell,    (Tex.  Civ, 

31  United  States  T.  Co.  v.  0  Brien,  ' 

143  N.  Y.  284.  App.),  90  S.  W.  933. 
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damages  relates  back  to  the  time  the  lease  was  broken  though 
the  forfeiture  was  not  declared  until  afterward.  His  recovery 
is  not  necessarily  governed  by  the  rent  reserved  in  the  lease, 
though  that  is  to  be  considered  in  arriving  at  the  reasonable 
rental  value  of  the  premises.'*  The  use  of  a  dwelling  for  the 
purpose  of  caring  for  persons  affected  with- a  contagious  dis- 
ease is  an  injury  to  the  reversion  which,  in  the  absence  of  proof 
as  to  the  damage  thereto,  was  assumed  to  be  the  cost  of  putting 
it  in  proper  condition  and  the  loss  of  rent  while  it  subsequently 
remained  vacant.'*  The  violation  of  a  condition  in  the  lease 
concerning  the  use  to  be  made  of  the  premises  and  the  exercise 
of  the  right  df  re-entry  bars  an  action  to  recover  rent  while  the 
premises  subsequently  remained  vacant;  but  an  amount  equal 
to  the  stipulated  rent  might  be  recovered  for  the  remainder  of 
the  term,  due  diligence  having  been  used  to  relet  the  premises.** 
The  original  lessee  who  covenanted  not  to  sublet  the  premises 
to  any  whose  business  or  signs  the  lessor  considered  objectionable 
is  not  liable  to  the  latter  for  the  diminution  of  his  respectability 
by  having  a  restaurant  in  the  building  in  which  his  office  is 
located,  nor  for  the  nuisance  caused  by  th6  odors  of  cooking  and 
of  eating,  drinking  and  smoking  therein,  nor  interference  with 
the  light  from  windows  by  the  passage  of  persons  in  front  there- 
of. The  original  lessee  was  not  connected  with  any  of  these 
things.'''  The  rental  value  of  premises  for  the  term  of  one  year 
cannot  be  shown  by  proof  of  the  rental  agreed  to  be  paid  for  the 
land  under  a  twenty-year  lease,  the  lessor  agreeing  to  erect  a 
new  building  thereon." 

§  862,  Covenants  to  insure,  damages  for  breach.  The  bare 
covenant,  to  insure  is  personal,  extending  only  to  the  covenantor 
and  his  personal  representatives,  without  binding  the  assignee 
of  the  term,  and  in  general  gives  the  landlord  no  right  to  receive 
the  insurance  money  from  the  insurers ;  but  when  it  contains  a 
clause  for  reinstating  the  premises  with  such  money  he  may 
not  only  require  it  to  be  so  applied,  but  it  becomes  also  a  cove- 

34  Denecke    v.    Miller,    142    Iowa  36  Hall  v.  Gould,  13  N.  Y.  127. 
486.  ''  Importers    &    T.'s    Ins.    Co.    v. 

35  McCuaig   V.    Lalonde,   23    Out.      Christie,  5  Robert.  169. 

App.  312.  83  Rooks  V.  Booth,  160  Mich.  62. 
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nant  running  with  the  land,  enabling  the  assignee  of  the  rever- 
sion to  maintain  an  action  for  its  breach.^'  In  case  of  the  breach 
of  such  a  covenant  the  lessor  is  entitled  to  recover  the  value  of 
the  premises  lost  to  the  plaintiff  by  the  defendant's  neglect 
to  insure,  not  exceeding  the  sum  to  which  he  was  by  his  cove- 
nant to  have  insured.*'  And  it  will  make  no  difference  that 
on  failure  of  the  lessee  to  insure  the  lessor  was  allowed  by  the 
lease  to  do  so  and  charge  the  premiums  as  rent."  This  measure 
of  damages  has  been  approved  by  the  supreme  court  of  the 
United  States  as  the  obvious  measure  of  liability.  "It  is 
argued,"  said  Justice  Shiras,  "that  the  defendant  received  no 
consideration  for  agreeing  to  insure  the  property;  that  it  con- 
tracted to  pay  the  cost  of  insurance  as  part  of  the  rental  and 
the  cost  of  the  premium  of  insurance  was  the  proper  measure 
of  recovery.  The  obligation  of  the  lessors  to  rebuild  and  repair 
in  case  of  fire  and  the  suspension  of  the  rent  so  long  as  the  prem- 
ises remained  uninhabitable  formed  the  consideration  of  the 
defendant's  agreement  to  insure;  and  we  cannot  accept  the 
proposition  that  the  plaintiff's  damages  arising  out  of  the  breach 
of  the  contract  are  to  be  measured  by  what  it  would  have  cost  the 
defendant  to  secure  the  stipulated  insurance."  *^ 

A  contrary  view  is  maintained  in  New  York.  The  contract- 
provided  that  the  lessee  of  a  building,  who  was  given  the  right 
to  purchase,  should  keep  in  force  insurance  thereon  for  the 
benefit  of  the  lessor  in  the  sum  of  $10,000.  ISTo  policy  was 
issued,  and  the  building  was  burned.  The  lessor's  damages 
were  measured  by  the  cost  of  procuring  such  a  policy  as  the 
contract  provided  for.  The  opinion  contains  the  following: 
The  question  of  the  measure  of  damages  has  not  often  been 
brought  to  the  attention  of  the  courts.  Indeed,  the  investiga- 
tions of  counsel,  and  such  as  we  have  been  able  to  make,  have 

89  Taylor's    Land.    &    T.,    §    400;       American   0.   Co.  v.   Abbott,   1  Pa. 

Douglass  V.  Murphy,  16  Up.  Oan.  Q.       Dist.  ,174. 

B.  113:  Northern  T.  Ck).  v.  Snyder,  ii  t^       i  ht       i, 

'  _    _     „  ,  *1  Douglass  V.  Murphy,  supra. 

76  Fed.  34,  22  C.  C.  A.  47,  77  Fed.  ^  i'  H'       f 


« Jacksonville,  etc.   R.   &  N.   Co. 
.  Hooper,   160  U.  S. 
Douglass  V.  Murphy,  supra j  Smith      L.  ed.  515,  525   (1896) 
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produced  one  case  only  in  which  the  question  as  to  the  meas- 
ure of  damages  has  been  discussed.  That  case  differs  some- 
what from  the  one  under  consideration,  but  the  reasoning 
employed  is  entirely  applicable.  In  Dodd  v.  Jones  *'  a  contract 
for  the  sale  of  a  house  and  lot  contained  a  promise  that  the 
grantor  would  assign  a  policy  of  insurance  then  in  full  force 
and  effect.  The  property  was  conveyed  to  the  grantee,  but 
the  policy  was  not  assigned,  although  its  assignment  was  re- 
quested. The  purchaser  did  not  procure  any  insurance  and 
the  house  was  injured  by  fire.  The  purchaser  then  attempted 
to  recover  from  his  grantor  such  a  sum  as  he  would  have  been 
entitled  to  recover  upon  the  policy  had  it  been  assigned,  al- 
leging that  by  reason  of  the  grantor's  failure  to  perform  his 
contract  in  such  respect  the  policy  became  void.  The  Massa- 
chusetts court  said:  The  agreement  was  not  a  contract  of  in- 
surance, but  of  sale,  and  the  measure  of  damages  for  the  breach 
of  it  was  the  value  of  the  thing  sold.  A  sum  that  would  pro- 
cure a  similar  policy,  and  thus  place  the  plaintiff  in  the  posi- 
tion she  would  have'  been  in  had  there  been  no  breach  of  the 
contract,  would  indemnify  her,  and  she  cannot  elect  to  go 
without  insurance  and  hold  the  defendant  as  insurer.  Dam- 
ages resulting  from  the  burning  of  the  building  are  not  the 
direct  and  natural  consequence  of  the  breach  of  the  defendant's 
contract  and  could  not  have  been  contemplated  by  the  parties 
as  included  in  it.  The  natural  consequence  of  the  failure  of 
the  defendant  to  perform  his  contract  would  be  that  the  plain- 
tiff would  procure  another  policy  of  insurance,  and  she  cannot 
charge  the  defendant  with  the  consequences  of  her  neglect  to 
do  that.  Applying  this  reasoning  to  the  case  in  hand,  the  New 
York  court  said  that  the  agreement  does  not  contemplate  that 
the  lessee  should  become  insurer,  but  rather  that  for  the  use  of 
the  premises  he  should  pay  the  taxes,  the  insurance  premiums 

to  keep  in  force  a  $10,000  policy,  and  the  fixed  sum  agreed 

a 
upon. 

Where  the  plaintiff  has  paid  the  insurance  premium  and  the 

43  137  Mass.  322.  Hand,  80  Hun   584;   89  Hun  329; 

Elfenbein  v.  Abbondanza,  64  N.  Y. 

44  National     Mahaiwe     Bank     v.      Misc.  176. 

Suth.  Dam.  Vol.  111.-46. 
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covenant  to  insure  has  been  broken,  he  may  recover  it,  no  special 
loss  having  occurred.**  The  plaintiff  being  himself  a  lessee  and 
under  like  obligation,  such  payment  of  the  premium  was  not 
voluntary,  but  necessary  for  his  own  safety.  And  doubtless  if 
an  ordinary  lessor  had,  on  his  tenant's  default,  insured  for  his 
own  protection  he  would  be  entitled  to  recover  of  his  lessee  the 
amount  so  paid.**  Mr.  Mayne  says :  "If,  however,  he  has  not 
paid  the  premiums,  then  the  question  is,  how  much  is  the 
reversion  the  worse  by  reason  of  the  lapse  or  nonexistence  of 
such  a  policy,  no  loss  having  as  yet  occurred?  The  answer  to 
this  would  seem  to  be  that  the  loss  to  the  reversion  is  measured 
by  the  amount  which  it  would  cost  the  plaintiff  to  put  himself 
into  the  same  position  as  he  would  now  be  in  had  the  defendant 
kept  his  contract  If  no  insurance  has  been  effected  this  amount 
would  be  the  cost  of  entering  into  one;  that  is,  all  the  charge 
which  a  party  has  to  incur  at  starting  before  his  next  premium 
falls  due.  If  a  policy  has  been  effected,  then  the  arrears  of 
premiums  (if  the  office  will  accept  them),  or  the  cost  of  a  new 
policy,  whichever  is  cheaper.  It  seems  plain  that  this  is  all  to 
which  the  plaintiff  is  entitled;  he  can  claim  nothing  in  respect 
of  the  past  risk,  for  this  is  over ;  nor  in  respect  of  past  payments, 
for  he  has  made  none.  The  cost  of  commencing  an  insurance 
will  at  any  moment  secure  him  against  risk  till  default  made 
in  paying  the  premiums;  and  when  this  takes  place  he  may  pay 
them  himself  and  recover  their  amount  as  damages."  *' 

Where  the  covenant  does  not  fix  the  amount  of  insurance  to 
be  effected,  but  is  general  to  insure  against  loss  by  fire,  it  will 
be  intended  that  there  should  be  full  indemnity,  and  the  value 
c>f  the  property  lost  by  the  failure  to  insure  may  be  recovered.** 
Where  a  defendant  agreed  with  the  plaintiff  to  have  the  build- 

«Hey  V.  Wyche,  12  L.  J.  (Q.  B.)  phy,  16  Up.  Can.  Q.  B.  113;  Bearda- 

83.  ley   v.    Davis,    52    Barb.    159.     See 

«  Mayne  on  Dam.,  8th  Eng.  ed.,  p.  §  814. 

329.  In  Charles  v.  Altin,  15  C.  B.  46, 

*■?  See  Charles  v.  Altin,  15  C.  B.  hy   a   charter-party   it   was   agreed 

46.  between  the  master  and  the  charter- 

48  Ex     parte     Bateman,     2     Jur.  ers  that  one-third  of  the  stipulated 

(N.S.)  265;  Betteley  v.  Stainsby,  12  freight   should   be   paid   before   the 

C.  B.  (N.S.)  477;  Douglass  v.  Mur-  sailing  of  the  vessel, — the  same  to 
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ing  of  the  latter  insured  in  some  good  company  and  had  made 
arrangements  for  that  pi^rpose,  hut  before  the  insurance  was 
effected  the  building  was'  burned,  and  it  appeared  that  the 
company  so  selected,  in  consequence"  of  the  great  Chicago  fire, 
had  become  insolvent,  but  was  good  when  the  arrangement  was 
made,  it  was  held  that  the  sum  at  which  the  insurance  was 
agreed  to  be  made  was  not  the  proper  measure  of  damages  for 
breach  of  the  agreement,  but  only  such  dividend  as  the  company 
would  be  able  to  pay  in  case  the  insurance  had  been  perfected 
before  the  loss.**  On  the  breach  of  a  covenant  to  insure  for 
a  stipulated  sum,  although  no  injury  has  occurred,  and  if  the 
breach  continues  to  the  end  of  the  term  the  utmost  extent  of 


be  returned  if  the  cargo  was  not 
delivered  at  the  port  of  destination, 
■ — the  charterers  to  insure  the 
amount  at  the  owner's  expense,  and 
deduct  the  cost  of  doing  so  from  the 
first  payment  of  freight.  The  char- 
terers paid  one-third  of  the  freight, 
deducting  the  premium  of  insurance. 
In  an  action  brought  by  them  to  re- 
cover the  freight  so  paid  the  owner 
pleaded  that  the  loss  of  the  freight 
to  be  returned  was  such  a  loss  as 
was  by  the  charter-party  to  be  in- 
sured against  by  the  charterers  at 
the  owner's  expense,  and  such  insur- 
ance, if  effected,  would  have  indem- 
nified the  defendant  against  the  loss 
of  the  freight  stipulated  to  be  re- 
turned; that,  although  the  plaintiff 
might,  with  the  use  of  reasonable 
care  and  diligence,  have  effected  an 
insurance  whereby  the  defendant 
and  the  owners  of  the  ship  would 
have  been  fully  indemnified  against 
the  loss  of  the  one-third  of  the 
freight  so  to  be  returned,  the  plain- 
tiffs effected  the  insurance  so  negli- 
gently and  out  of  the  usual  course 
of  business  that  the  same  became  of 
ilo  use  or  value,  and  the  defendant, 
by  reason  of  such  improper  conduct, 
had  sustained  damages  to  the 
amount  of  said  third  freight  so  in- 


sured, and  the  plaintiffs  thereby  be- 
came liable  to  the  defendant  for  the 
same,  and  liable  to  make  good  to 
the  defendant  such  amount  as  he 
should  have  to  return  to  the  plain- 
tiffs under  this  charter-party;  and 
any  sum  paid  or  returned  by  the  de- 
fendant to  the  plaintiffs  in  respect 
of  the  freight  would  be  the  damages 
sustained  by  the  defendant,  by  rea- 
son of  such  improper  conduct  and 
deviation,  and  the  defendant  would 
be  damnified  to  that  extent.  The 
plea  was  held  bad  on  demurrer,  in- 
asmuch as  the  conclusion  was  not 
warranted  by  the  facts  stated,  for 
the  liability  of  the  plaintiffs  in  re- 
spect of  their  negligence  in  effecting 
the  insurance  was  a  liability  to 
damages,  which  were  not  necessarily 
identical  in  amount  with  the  claim 
set  up  by  the  plaintiffs  in  the  ac- 
tion. 

On  the  breach  of  a  covenant  to 
keep  the  property  insured  in  such 
amounts  as  the  vendee  deems  proper 
there  is  no  basis  upon  which  dam- 
ages can  be  assessed.  Keith  v. 
Crump,  22  Ind.  App.  364.  See 
Guetzkow  Bros.  Co.  v.  Breese,  96 
Wis.  591,  65  Am.  St.  83. 

49  Chicago  B.  Soc.  v.  Crowell,  65 
111.   453. 
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the  damage  to  the  lessor  would  be  the  difference  between  such 
sum  and  the  amount  of  insurance  taken,  he  is  entitled  to  be 
placed  beyond  the  reach  of  damage.  If  the  lessee  finds  it 
impossible  to  obtain  the  -full  amount  of  the  insurance  the  de- 
ficiency must  be  paid  to  the  lessor ;  failing  to  do  either,  the  lessor 
will  be  entitled  to  the  possession  of  the  premises. ^^  After  the 
insurer  has  cancelled  a  policy  obtained  by  the  lessee  the  lessor 
is  not  bound  to  procure  insurance. ^^ 

There  can  be  no  question  under  the  authorities  that  the  col- 
lection of  insurance  money  by  the  lessor  upon  the  destruction 
of  the  demised  property,  where  he  has  paid  the  premiums, 
does  not  affect  the  lessee's  liability  for  rent  in  case  the  lease 
is  silent  as  to  that  contingency.  But  where  the  insurance  is 
procured  by  the  lessee  pursuant  to  his  contract  for  the  lessor's 
benefit  the  rule  may  well  be  otherwise,  as  has  been  held  in  a 
well-considered  case  in  which  Judge  Brewer  wrote  the  opinion. 
The  provision  requiring  the  lessee  to  insure  was  held  to  qualify 
the  promise  to  pay  rent,  and  when  the  former  became  oper- 
ative the  latter  ceased  to  have  force.  Whether  the  amount 
of  insurance  was  equal  to  the  value  of  the  leased  property  or 
not  was  considered  immaterial,  as  was  the  question  whether 
the  policy  covered  all  or  only  a  portion  of  it.  In  the  case  in 
question  *^  real  and  personal  property  was  leased  in  one  instru- 

60  Lawson    v.    Douglas,    7    New      whether  that  provision  was  ample 
Zeal.  L.  R.  55.  or  not  is  no  more  a  matter  of  prea- 

61  Franck  v.  Stout,  139  Wis.  223.       ent  inquiry  than  whether  the  rental 
68  Whitaker  v.  Hawley,   25   Kan.       stipulated  for  was  excessive  or  in- 

674.  The  writer  of  the  opinion  sufficient.  The  contract  was  that 
says:  "The  obligation  to  pay  rent  the  tenant  should  keep  the  personal 
after  the  destruction  by  fire  was  al-  property  ins»red  at  its  insurable 
ways  rested  upon  the  part  of  the  value  in  some  responsible  company 
contract  therefor.  It  was  never  for  the  benefit  of  the  landlord.  Thus 
doubted  but  that  by  contract  this  in  case  of  fire  the  landlord  would 
obligation  might  be  limited  or  re-  receive  pay  for  his  property  de- 
moved.  The  parties  might  stipulate  stroyed.  Rent  is  compensation  for 
for  rebuilding  by  either,  for  the  ab-  the  use,  and  implies  the  continued 
solute  termination  of  the  lease  or  axistence  of  the  property  to  be  used, 
any  other  change  in  their  respective  Here  this  compensation  was  named 
obligations  and  rights.  Here  the  in  the  fore  part  of  the  lease  as 
contingency  of  fire  was  foreseen  and  '$275  per  month  as  rent  for  the  use 
provision      made     therefor.        And  of  the  premises  and  property  above 
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ment  for  a  gross  sum.  The  latter  was  insured.  It  was  held 
that  on  its  destruction  the  lessee  was  relieved  from  liability 
for  rent  although  he  had  covenanted  to  keep  the  premises  in 
repair. 

Section 

tenant  against  landloed. 

§  863.  Lessor's  covenant  for  quiet  enjoyment;  what  is  a 
breach.  In  every  lease  there  is  an  express  or  implied  engage- 
ment by  the  lessor  that  he  has  such  title  to  the  premises  as 
enables  him  to  give  the  lease,  and  that  the  lessee  shall  not  be 
disturbed  in  his  possession  during  the  term  by  the  lessor,  nor  by 


described.'  Beyond  this  compen- 
sation was  the  stipulation  for  in- 
surance. By  the  lease,  then,  as  a 
whole,  the  tenant  was  to  pay  rent 
for  the  use  of  the  property,  and  in 
addition  purchase  a  guaranty  to  the 
landlord  that  in  case  such  use 
should  fail  by  reason  of  fire,  he 
should  receive  the  value  of  the 
property  destroyed.  When  the  latter 
comes  into  force,  is  it  not  plain  that 
the  former  ceases?  Was  not  the 
one  intended  as  a  substitute  for  the 
other?  Suppose,  instead  of  con- 
tracting to  procure  insurance,  the 
tenant  had  contracted  himself  to  in- 
sure the  property  so  that  in  case  of 
destruction  by  fire  he  was  bound  to 
pay  the  value;  would  it  for  a  mo- 
ment be  doubted  that  the  rent 
ceased  when  the  obligation  to  pay 
the  value  arose?  Apply  such  a  con- 
tract to  the  case  at  bar;  could  it 
be  held  that  a  party  who  contracted 
that  in  case  of  destruction  by  fire 
the  day  after  he  had  taken  posses- 
sion, he  would  pay  to  the  landlord 
the  value  of  the  property  leased  and 
also  pay  $275  a  month  rent  for  its 
use  for  the  ensuing  two  years?  Be- 
fore a  contract  could  be  so  inter- 


preted it  must  appear,  not  merely 
that  the  language  will  justify  such 
an  interpretation,  but  also  that  it 
necessarily  excludes  every  other  con- 
struction. Paying  value  is  equiva- 
lent to  purchase,  and  who  would 
think  if  the  right  to  purchase  at  a 
stipulated  sum  was  inserted  in  the 
lease,  that  rent  could  be  enforced 
after  such  purchase?  If  the  con- 
tract to  pay  value  to  insure  is  so 
manifestly  inconsistent  with  the  ob- 
ligation to  pay  rent  that  the  latter 
gives  way  when  the  former  becomes 
operative,  the  same  principle  applies 
when  the  contract  is  to  furnish  in- 
surance. While  the  contrast  is  not 
so  glaring,  it  is  still  obvious  that 
the  insurance  is  to  take  the  place 
of  the  rent.  The  insurance  is  a 
provision  to  compensate  the  land- 
lord when  the  rent  fails  and  not  a 
provision  to  double  the  rent.  •  •  * 
But  it  is  said  that  the  insurance 
contracted  for  was  simply  on  the 
personalty;  that  such  insurance, 
even  if  it  abates  the  rent,  abates  it 
only  on  the  personalty,  and  that  if 
the  defendants  wish  any  abatement 
they  must  show  the  relative  rental 
values  of  the  real  and  personal  prop- 
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a  paramount  title.*'  If  the  lease  contains  an  express  stipu- 
lation on  this  subject,  although  a  restricted  one,  none  will  be 
implied.'*  The  landlord  will,  however,  be  liable  for  a  sub- 
stantial interference  with  the  convenient  occupation  of  the  prem- 
ises, such  interference  amounting  to  a  nuisance. °*  A  disturb- 
ance of  possession  by  a  stranger  having  no  title  wiU  not  be  a 
breach  of  the  covenant  for  quiet  enjoyment;  **  but  any  inter- 
ference with  the  possession  of  the  lessee,  more  than  a  mere 
trespass  by  the  lessor,  will  be  a  breach  of  his  engagement.*'' 


erty.  This  is  a  misconception.  The 
rent  was  in  gross  for  the  real  and 
the  personal  property.  The  contract 
concerning  insurance  was  a  single 
provision;  it  shows  that  the  parties 
contemplated  the  possibility  of  fire, 
and  made  their  stipulations  accord- 
ingly; and  whether  that  provision 
was  for  insurance  in  a  definite 
amount  on  all  the  property  or 
the  full  value  of  either  the  real  or 
the  personal  is  immaterial;  it  is  the 
contract  provision  for  the  possibil- 
ity of  fire." 

63Milheim  v.  Baxter,  46  Colo. 
155;  Harmont  v.  Sullivan,  128 
Iowa  309,  citing  the  text;  Eahland 
V.  Conqueror  Z.  Cos.,  136  Mo.  App. 
•631 ;  Herpolsheimer  v.  Funke,  1  Neb. 
(Unof.)  471;  Sloan  v.  Ha'rt,  150  N. 
C.  269,  21  L.R.A.(N.S.)  239;  Mayor 
V.  Mabie,  13  N.  Y.  151,  64  Am.  Deo. 
606;  Tone  v.  Brace,  8  Paige  597; 
Vernam  v.  Smith,  15  N.  Y.  327,  69 
Am.  Dec.  606;  Graves  v.  Berdan,  26 
N.  Y.  498;  Granger  v.  Collins,  6  M. 
&  W.  458;  Maule  v.  Ashmead,  20 
Pa.  482 ;  Bandy  v.  Cartwright,  8  Ex. 
913;  Carson  v.  Godley,  26  Pa.  Ill, 
67  Am.  Dec.  404;  Ross  v.  Dysart, 
33  Pa.  452  i.  Baugher  v.  Wilkins,  16 
Md.  35,  77  Am.  Dec.  279;  Boyer  v. 
Commercial  B.  I.  Co.,  110  Iowa  491 ; 
Budd-Seott  v.  Daniell,  [1902]  2  K. 
B.  351  (though  the  word  "demise" 
be  not  used)  ;  Hanley  v.  Banks,  6 
Okla.  79;  Riley  v.  Hale,  158  Mass 


240;  Coulter  v.  Norton,  100  Mich. 
389,  43  Am.  St.  458. 

64  Gardner  v.  Keteltas,  3  Hill 
330,  38  Am.  Dec.  637;  Howell  v. 
Richards,  11  East  642;  Burr  T. 
Stenton,  43  N.  Y.  462;  MerrUl 
V.  Frame,  4  Taunt.  329;  Line  v. 
Stephenson,  4  Bing.  N.  C.  578,  5  id. 
183. 

5B  Grosvenor  Hotel  Co.  v.  Hamil- 
ton,  [1894]   2  Q.  B.  836. 

56  0akford  v.  Nixon,  177  Pa.  76. 

B7  Isabella  G.  M.  Co.  v.  Glenn,  37 
Colo.  165;  Darnell  v.  Columbus  S. 
C.  Co.,  129  Ga.  62,  13  L.E.A.(N.S.) 
333,  121  Am.  St.  206;  Kitchin  H. 
Co.  V.  Philbin,  2  Neb.  (Unof.)  340; 
Mayor  v.  Mabie,  supra;  Baugher  v. 
Wilkins,  16  Md.  35,  77  Am.  Dec. 
279;  Taylor's  Land.  &  T.,  §  305; 
York  v.  Steward,  21  Mont.  515,  43 
L.R.A.  125;  Sully  v.  Schmitt,  147 
N.  Y.  248,  49  Am.  St.  659;  Wyse 
V.  Russell,  16  N.  Y.  Misc.  53; 
Gallagher  v.  Burke,  13  Pa.  Super. 
Ct.  244;  Grove  v.  Youell,  110  Mich. 
285,  33  L.R.A.  297. 

By  purposely  rendering  a  build- 
ing unsafe  and  uninhabitable  and 
procuring  its  destruction  under 
cover  of  condemnation  proceedings 
the  landlord  is  liable  for  an  evic- 
tion.   Silber  v.  Larkin,  94  Wis.  9. 

A  landlord  who  has  given  leases 
of  different  floors  of  the  same  build- 
ing to  various  persons  may,  as 
owner  of  one  floor,  repair,  alter  and 
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Hence,  if  a  party  accepts  a  lease  and  engages  absolutely  to 
pay  rent  for  premises  which  the  lessor  owns  and  has  power  to 
lease  for  the  term  he  undertakes  to  grant  the  lessee  will,  accord- 
ing to  some  adjudications  (though  the  weight  of  authority  seems 
otherwise),  be  bound  to  pay  though  kept  out  of  possession  by  a 
former  tenant  whose  term  has  expired.^'  But  an  entry  by  the 
lessor  himself,  tortiously  and  without  right  or  title,  will  amount 
to  a  breach. ^^  A  recovery  in  trespass  by  a  prior  lessee  is  an  evic- 
tion, although  the  action  was  not  brought  until  the  termination 
of  the  first  lease. ^^  An  actual  forcible  eviction  is  not  neces^ 
sary ;  it  is  enough  to  show  a  demand  for  possession  by  one  claim- 
ing under  a  paramount  title  and  a  yielding  and  surrender  of 
possessiorC  in  obedience  to  such  demand  and  in  recognition  of  the 
dominant  character  of  the  title  under  which  the  demand  was 
made.®^  Every  grant  of  any  right,  interest  or  benefit  carries 
with  it  an  implied  undertaking  on  the  part  of  the  grantor  that 
the  grant  is  intended  to  be  beneficial;  and  that,  so  far  as  he  is 
concerned,  he  will  do  no  act  to  interrupt  the  free  and  peaceable 
enjoyment  of  the  thing  granted.^^  It  is  not  a  defense  to  a  land- 
improve  it,  but  in  so  doing  lie  is  619;  Eose  v.  Wynn,  42  Ark.  257. 
bound  by  his  implied  agreement  not  See  Trull  v.  Granger,  8  N.  Y.  115; 
to  dispossess  or  render  uninhabit-  Underwooii  v.  Birchard,  47  Vt.  305. 
able  the  portion  of  the  building  de-  69  Sedgwick     v.      Hollenback,      7 

mised  to  others;  if  he  does  so  he  is  Johns.  317;  Levitski  v.  Canning,  33 
liable  to  them  irrespective  of  the  Cal.  298;  Bennet  v.  Bittle,  4 
question  of  negligence.  McDowell  v.  Rawle  339 ;  Bartlett  v.  Farrington, 
Hyman,  117  Cal.  67.  120  Mass.  284;  Keegan  v.  Kinnafe, 

68  Gardner    v.    Keteltas,    3    Hill       123   111.    280;    Huline  v.   Brown,   3 
330,   38   Am.  Dec.   637;    Pendergast      Heisk.  679. 

V.  Young,  21  N.  H.  234;    Sigmund  60  McAlester  v.   Landers,   70   Cal. 

V.     Howard    Bank,     29     Md.     324;       .^g 

Cozens  v.   Stevenson,   5   Serg.  &  R.  61  Tyson    v.    Chestnut,    118    Ala. 

421;    Gazzalo  v.   Chambers,   73   111.       „„„     ,„^ 


62  Dexter  v.  Manley,  4  Gush.  24 ; 


75.        Contra,      Herpolaheimer      v. 

Christopher,  76  Neb.  352,  9  L.R.A.  ^^        ^  ^  .  ^     ,         ,-.-,, 

(N.S.)    1127;   Coe  v.  Olay,  5   Bing.  Herpolsheimer    v.     Funke,    1    Neb. 

440;  King  v.  Reynolds,  67  Ala.  229,  (^nof.)    471;  Wade  v.  Herndl,  127 

42  Am.  Rep.  107;  Hughes  v.  Hood,  Wis.  544,  5  L.R.A.  (N.S.)   855.     See 

50  Mo.  350;  ClaVk  v.  Butt,  26  Ind.  McCall  v.  New  York  L.  Ins.  Co.,  20] 

236;    Vincent   v.   Defield,   98   Mich.  Mass.     223,    21    L.R.A.  (N.S.)     38; 

84;     Hertzberg    v.    Beisenbach,     64  Weighley  v.  MuUer,  51  Pa.  Super. 

Tex.  262 ;  Riqe  v.  Whitmore,  74  Cal.  Ct.  125. 
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lord  who  remove  the  property  of  his  tenant  and  turns  him  out 
without  authority  that  the  business  carried  on  by  the  latter  was 
illegal  or  that  he  was  in  default  in  payment  of  rent.*'  In 
Virginia  a  tenant  who  has  been  wrongfully  enjoined  from  en- 
joying the  rented  premises  may,  in  addition  to  the  remedy  on 
the  injunction  bond,  recover  damages  by  an  action  on  the  case.** 
If  one  takes  possession  of  land  under  a  void  parol  agree- 
ment, with  the  consent  of  the  owner,  and  with  his  consent  ex- 
pends timOj  labor  and  materials  thereon  for  the  purpose  of 
placing  it  in  condition  for  use  under  the  contemplated  lease 
the  contract  is  so  far  taken  out  of  the  statute  that  there  may 
be  a  recovery  for  what  has  been  done  and  also  a  fair  compen- 
sation for  what  the  contemplated  lessee  has  lost.**  The  damages 
recoverable  against  the  receiver  of  a  landlord  for  refusing  to 
renew  a  lease  of  the  premises,  though  it  might  be  the  basis  of 
an  action  against  the  landlord,  are  not  measurable  by  the  same 
standard,  even  if  the  receiver  may  be  liable  at  all.  A  pro- 
vision in  the  lease  for  stipulated  damages  is  not  binding  because 
the  receiver  acts  by  virtue  of  his  authority  and  aside  from  that 
paper.  In  the  particular  case  the  tenant  was  allowed  the  money 
expended  in  putting  the  premises  in  condition  for  the  use  for 
which  they  were  leased,  to  prevent  injury  to  parts  of  them  not 
leased  by  the  use  of  the  leased  parts,  the  time  the  lessee  would 
lose  in  procuring  other  premises  and  the  expense  connected  with 
removal  thereto.** 

§  864.  The  general  rule  of  damages.  When  the  lessee  is  pre- 
vented from  taking  possession  or  is  afterwards  evicted  by 
the  lessor  or  any  other  person  claiming  under  a  paramount 
title  the  general  rule  of  damages  in  this  country  is  the  same 
as  upon  executory  contracts  for  the  sale  of  real  estate  and  the 
covenants  for  title  in  conveyances.  In  those  states  where  the 
doctrine  of  Flureau  v.  Thomhill  *''  prevails  the  purchaser  re- 
covers the  consideration  money  and  interest,  and  not  the  value 
of  the  property;  he  recovers  nothing  for  the  loss  of  the  bar- 
es Boniel  T.  Block,  44  La.  Ann.  6B  Deisher  v.  Stein,  34  Kan.  39. 
514.               '  66  Coy  V.  Title  G.  &  T.  Oo.,  198 

84  Hubble  V.  Cole,  88  Va.  236,  29      Fed.  275. 
Am.  St.  716.  67  2  W.  Bl.  1078. 
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gain  where  the  sale  is  made  in  good  faith  and  fails  by  the 
vendor's  inability,  without  fault,  to  give  a,  good  title.*'  Fol- 
lowing that  analogy,  the  rent  reserved  in  a  lease,  where  no 
other  consideration  is  paid,  is  regarded  aa  a  just  compensation 
for  the  use  of  the  premises.*^ 

In  case  of  eviction  the  rent  ceases  and  the  lessee  is  relieved 
from  a  burden  which  is  treated  as  equal  to  the  benefit  which 
he  would  derive  from  the  enjoyment  of  the  property.  Having 
lost  nothing,  he  can  recover  no  damages.  He  is,  however,  en- 
titled to  the  costs  he  has  been  put  to  in  defending  against  the 
paramount  title ;  and,  as  he  is  answerable  to  the  true  owner  for 
the  mesne  profits  for  a  limited  period  he  may  recover  the  rent 
he  has  paid  for  the  same  time  with  interest  thereon.'"'  XJpoi 
refusal   to   perform   an   executory   contract  to   give   a   lease 


68  §  578;  Betram  v.  Herring,  18 
Pa.  Super.  Ct.  395. 

69  Id.;  Kelly  v.  Dutch  Church,  2 
Hill  105;  Mack  v.  Patchin,  42  N.  Y. 
167,  1  Am.  Rep.  506;  In  re  Stras- 
burger,  56  Hun  164,  132  N.  Y.  128; 
Gross  V.  Heckert,  mfra;  Smart  t. 
Allegart,  14  Phila.  179;  Lanigan  v. 
Kille,  97  Pa.  120,  39  Am.  Rep.  797  j 
Engstrom  v.  Merriam,  25  Wash.  73; 
American  I.  Co.  v.  Poeomo  Spring 
W.  I.  Co.,  183  Fed.  193,  105  C.  C.  A.. 
625  (Penn.)  ;  Thorley  v.  Pabst  B. 
Co.,  179  Fed.  338,  102  C.  C.  A. 
522;  Wade  v.  Herndl,  127  Wis. 
544,  5  L.R.A.(N.S.)  855;  Jacobs 
V.  Schulte,  153  App.  Div.  (N.  Y.) 
693.  See  Union  W.  P.  Co.  v.  Pin- 
gree,  91  Me.  440,  448. 

If  the  lessee's  term  is  brought  to 
an  end  by  the  foreclosure  of  a  mort- 
gage it  will  be  presumed  that  the 
rent  agreed  upon  is  the  fair  value 
of  the  use  of  the  property,  and  he 
will  not  be  allowed  anything  out  of 
the  surplus  proceeds  of  the  sale  as 
against  the  owner  of  the  equity  of 
redemption.  Larkin  v.  Misland,  100 
N.  Y.  212. 

In  Cumberland  Tel.  &  T.  Co.  v. 


Hendon,  114  Ky.  501,  60  L.R.A. 
849,  a  physician's  telephone  was,  by 
mistake,  disconnedted  for  the  non- 
payment of  rent  for  several  hours. 
It  was  not  shown  that  he  suffered 
any  pecuniary  injury.  The  recovery 
of  punitive  damages  was  denied,  the 
measure  of  recovery  being  the  sum 
paid  for  the  service  during  the  time 
of  the  disconnection. 

'Old.;  Gross  v.  Heckert,  120  Wis. 
314;  Kinney  v.  Watts,  14  Wend.  38. 
In  this  case  the  court  also  say,  in 
respect  to  improvements  he  may 
have  made  upon  the  premises  and 
money  expended  upon  them,  he 
stands  precisely  upon  the  same  foot- 
ing with  a  purchaser  who  recovers 
nothing  for  improvements  or  ex- 
penditures, nor  can  a  lessee,  upon 
an  ordinary  covenant  for  quiet  en- 
joyment. McAlpin  V.  Woodruff,  11 
Ohio  St.  120;  Mack  v.  Patchin,  42 
N.  Y.  167,  1  Am.  Rep.  506;  Green 
V.  Williams,  45  111.  206;  McOlowry 
V.  Cloghan,  1  Grant's  Cas.  307 ;  Van 
Brocklin  v.  Brantford,  20  Up.  Can. 
Q.  B.  347;  Chatterton  v.  Fox.  5 
Duer  64;  Ricketts  v.  Lastetter,  19 
Ind.  125. 
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the  rule  of  damages  is  the  same  if  the  inability  or  re- 
fusal is  without  fault  or  fraud  on  the  part  of  the  party  promis- 
ing to  execute  the  leased'  The  lessee  can  recover  from  the 
lessor,  for  breach  of  a  contract  to  deliver  possession  of 
leased  premises,  the  difference,  if  any,  between  the  rent 
contracted  to  be  paid,  and  the  actual  rental  value  of  the  prem- 
ises,''* but  not  prospective  profits  from  business.'^  Actual  and 
necessary  expenses  incurred  in  preparation  for  the  occupation, 
of  the  premises  as  were  in  contemplation  of  the  parties  may 
be  recbvered.''*  The  tenant  may  recover  a  deposit  although  he 
shows  no  other  damage.'''  Where  a  mortgage  on  leased  prem- 
ises is  foreclosed  in  an  action  to  which  the  original  landlord 
who  had  assumed  it  is  not  a  party,  and  without  his  knowledge 
and  he  otherwise  acts  in  good  faith  he  is  liable  only  for  nominal 
damages  for  breach  of  an  implied  covenant  of  quiet  enjoyment 
to  a  sub-lessee.''^  Where  a  mortgage  is  foreclosed  at  the  insti- 
gation of  the  landlord  and  the  tenant  is  compelled  to  pay  a 
higher  rent  to  the  mortgagee  the  measure  of  damages  is  the 
difference  between  the  rent  under  the  lease  and  the  rentable 
market  value  of  the  property.''''  Where  a  lessor  acts  in  bad 
faith  and  knows  he  has  no  title  to  the  property  leased  it  has  been 
held  that  the  damages  are  those  which  would  ordinarily  and 
proximately  follow  from  a  breach  of  the  contract,  under  the 
peculiar  circumstances  known  to  each  party.''* 

'1  Noyes  v.  Anderson,  1  Duer  342.  Chicago  Motor  Car  Co.,  183  111.  App. 

If  the  custom,  usage  and  by-laws  276. 

of  a  church  recogniize  the  right  of  a  78  Leslie  E.  Brooks  Co.  v.  Long, 

member  of  it  to  the  continuance  of  67   Fla.   68;    Wertheimer  v.   Kosen- 

his   lease  of  a  pew  on  compliance  ijau^  (Misc.),  146  N.  Y.  Supp.  177. 

with  the  prescribed  terms  he  may  73  Leslie  E.   Brooks  Co.  v.  Long, 

recover  reasonable,  but  not  vindic-       „,„■ 

'  supra. 

tive,  damages  for  a  refusal  to  recog-  „  ^^  ^   ^.jj.^^  ^^^^^  ^^^ 


(Misc.)    144  N.  Y.  Supp.  687. 


nize  such  right.  Johnson  v.  St.  An- 
drew's Church,  1  Can.  Sup.  Ct.  235  ,,  ,  ,,  ^ 
($300  allowed).  '''^"P^^l  ^-  ^anhasset  Mortgage 
A  lessee  kept  out  of  the  occupancy  Co.  (Misc.),  146  N.  Y.  Supp.  1073. 
of  the  demised  premises  by  the  fail-  ''*  Wagner  v.  Van  Schaick  Realty 
ure  of  the  lessor  to  complete  them  Co.,  163  App.  Div.  (N.  Y.)  632. 
by  the  stipulated  time  may  recover  ''''  Emfeld  v.  Shermer,  56  Pa. 
the  cash  market  value  of  the  lease-  Super.  Ct.  4. 

hold  interest   for  the  time  he  was  78  Kline  v.  Guaranty  Oil  Co.,  167 

kept  out  of  possession.     Overall  v.  Cal.  476. 
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In  a  comparatively  late  case  in  ISTew  York  ™  one  of  the  two 
judges  delivering  opinions  treated  the  rules  adopted  upon  the 
analogy  of  those  governing  between  vendor  and  purchaser  as 
settled  in  that  state;  hut  because  the  lessor  was  an  actor  in 
evicting  the  tenant  he  was  liable  for  compensatory  damages 
measured,  not  by  the  rent,  but  by  the  value  of  the  lease. 
The  judgment  appealed  from  was  based  upon  that  view,  and 
was  affirmed.  Smith,  J.,  in  an  opinion  in  favor  of  affirmance, 
says  the  mild  rule  which  has  been  stated  has  not  been  very 
satisfactory  to  the  courts  in  this  country,  and  it  has  been  modi- 
fied more  or  less  to  meet  the  injustice  done  by  it  to  lessees  in 
particular  cases.  He  refers  to  two  English  oases  '"  as  repudiat- 
ing that  rule  and  mentions  a  New  York  case  *'  as  based  on  the 
same  doctrine.  The  English  cases  do  repudiate  the  rule  except 
as  between  vendor  and  purchaser.  Erie,  C.  J.,°^  said:  "If 
there  be  a  lease  of  land  in  possession  and  the  lessee  enters  under 
it  and  is  ousted  or  evicted  by  one  against  whose  acts  the  lessor 
covenants,  *  *  *  the  lessee  is  entitled  to  recover  all  he  has 
lost,  that  is,  the  value  of  the  term."  Byles,  J.,  in  the  same  case, 
said  that  the  rule  firmly  established  between  vendor  and  pur- 
chaser is  that  the  purchaser  is  not  to  be  placed  in  the  position 
he  wotdd  have  been  in  if  the  vendor  had  performed  his  contract, 
but  in  the  position  he — the  purchaser — ^would  have  been  in  if  the 
contract  had  never  been  made ;  that  is,  he  is  entitled  to  a  return 
of  his  deposit  with  interest,  and  to  any  expenses  he  may  legiti- 
mately have  been  put  to  in  investigating  the  title,  and  to  nominal 
damages,  and  no  more.  "That,"  he  adds,  "is  an  anomalous  rule, 
confined,  for  the  sake  of  general  convenience,  to  the  case  of 
vendor  and  purchaser.    In  all  other  cases  of  breach  of  contract 

79  Mack  V.  Patchin,  42  N.  Y.  167,  sion  and  without  a  reassignment  or 

1  Am.  Rep.  506.  tender  of  the  lease.    Wetzell  v.  Rich- 

Where    the    assignor    of    a    lease  creek,  53  Ohio  St.  62,  9  Am.  Neg. 

warranted  its  validity  and  the  as-  Rep.  357. 

signee's    quiet    enjoyment     of    the  80  Williams   v.   Burrell,    1    C.    B. 

premises  demised,  on  its  breach  the  ^qj.  L^gk  T..Fui.ze,  19  C.  B.  (N.S.) 

damages  were  not  less  than  the  con-  gg^  ^g>^  l  E.  1  C.  P.  441. 

sideration  paid,  with   interest,   and  „,  t,     „       „  o -nt  -<r  -,,= 

1,1     „=   =„^„    „=  81  Trull  V.  Granger,  8  N.  Y.  115. 

these   were   recoverable   as   soon   as  ^    ' 

there  was  a  failure  to  give  posses-  82  Lock  v.  Furze,  supra. 
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the  measure  of  damages  is  the  loss  the  plaintiff  has  proximately 
sustained  by  reason  of  the  breach  of  the  defendant's  contract."  '* 
A  city  which  fails  to  put  its  lessee  in  possession  of  the  granted 
right  to  collect  wharfage  is  not  liable  for  the  value  of  the  use 
of  the  wharf  for  the  purpose  of  the  lessee's  private  business, 
but  for  the  difference  between  the  rent  reserved  and  the  value 
of  the  use  of  the  wharf  at  the  rate  of  wharfage  fixed  by  law.'* 
Even  in  England  if  other  losses  than  the  value  of  the  term  have 
been  sustained  as  a  natural  consequence  of  the  lessor's  wrongful 
act  there  may  be  a  recovery,  as  the  expense  of  removing  the 
tenant's  business  to  other  premises.'* 

In  several  states  of  the  Union  the  doctrine  of  Flureau  v. 
Thomhill  has  never  been  adopted  between  vendor  and  pur^ 
chaser,  and  has  no  influence  upon  the  adjudications  between 
lessor  and  lessee.'®  Where  a  lessor  knows,  or  is  chargeable 
with  notice,  of  such  defect  of  his  title  that  he  cannot  assure 
to  his  lessee  quiet  enjoyment  for  the  term  which  he  assumes 
to  grant;  where  he  refuses,  in  violation  of  his  agreement,  to 
give  a  lease  or  possession  pursuant  thereto,  having  the  ability 
to  fulfill,  as  well  as  where  he  evicts  his  tenant  he  is  charge- 
able with  full  damages  for  compensation,  and  the  doctrine  of 
that  case  has  no  application.  On  this  general  proposition  the 
authorities  agree.  In  such  cases  the  difference  between  the 
rent  to  be  paid  and  the  actual  value  of  the  premises  at  the  time 
of  the  breach  for  the  unexpired  term  is  considered  the  natural 
and  proximate  damages.'''    This  is  ordinarily  measured  by  the 

83  See  Eolph  v.  Crouch,  L.  R.  3  Caswell  v.  Wendell,  4  Mass.  108; 
Ex.  44.                                                '  Sumner    v.    Williams,    8    id.    222; 

84  Eastman  v.  Mayor,  152  N.  Y.  White  v.  Whitney,  3  Mete.  (Mass.) 
468.  See  Deluise  v.  Long  Island  E.  81;  Hertzog  v.  Hertzog,  34  Pa.  418; 
Co.,  65  App.  Div.   (N.  Y.)   487.  McNair  v.  Compton,  35  id.  23.     See 

85  Grosvenor  Hotel  Co.  v.  Hamil-  §§  579  et  seq. 

ton,  [1894]  2  Q.  B.  836.  87Kjelsberg  v.  Chilberg,  177  Fed. 

86  Gore  V.  Brezier,  3  Mass.  523,  3  109,  100  C.  C.  A.  529 ;  Prestwood  v. 
Am.  Dec.  182;  Dexter  v.  Manley,  4  Carlton,  162  Ala.  327;  Paris  t. 
Cush.  14;  Horsford  v.  Wright,  Johnson,  155  Ala.  403  (the  reason- 
Kirby  3;  Sterling  v.  Peet,  14  Conn.  able  sum  for  which  the  property 
245;  Hardy  v.  Nelson,  27  Me.  525;  might  have  been  rented  at  any  time 
Elder  v.  True,  32  id.  104;  Doherty  subsequent  to  the  date  of  the  con- 
v.  Dolan,  65  id.  87,  20  Am.  Eep.  677;  tract  and  up  to  the  time  of  the  com- 
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amount  the  lessee  would  be  compelled  to  pay  for  other  premises 


mencement  of  the  term  as  fixed  in 
the  contract,  for  the  same  term  and 
the  purposes  for  which  the  property 
was  to  be  used,  are  the  factors  in 
ascertaining  the  damages) ;  McEl- 
vaney'v.  Smith,  76  Ark.  468;  An- 
drews V.  Minter,  75  Ark.  589,  citing 
the  text;  Milheim  v.  Baxter,  46 
Colo.  155,  133  Am.  St.  50,  citing  the 
text;  Bernhard  v.  Curtis,  75  Conn. 
476;  Moses  v.  Autuono,  56  Fla.  499, 

20  L.K.A.(N.S.)  350;  Palmer  v.  In- 
gram, 2  Ga.  App.  200;  Mitchell  v. 
Vogt  Mach.  Co.,  3  Ga.  App.  542; 
Favar  v.  Eiverview  Park,  144  111. 
App.  86;  Birch  v.  Wood,  111  id. 
336;  Devers  v.  May,  124  Ky.  387, 
citing  the  text;  Small  v.  Clark,  97 
Me.  304  ( if  the  lessee  may  termi- 
nate the  lease  upon  condition  the 
damages  are  to  be  assessed  in  the  al- 
ternative) ;  Jarrait  v.  Peters,  145 
Mich.  29;  Jenkins  v.  Womach,  143 
Mo.  App.  410;  Shutt  V.  Lockner,  77 
Neb.  397;  Herpolsheimer.  v.  Chris- 
topher, 76  Neb.  355,  9  L.E.A.(N.S.) 
1127;  Sneller  v.  Hall,  90  Neb.  100; 
Bailey  v.  Krupp,  59  N.  Y.  Misc.  459 ; 
Goldstein  v.  Asen,  46  N.  Y.  Misc.  " 
251;  Williamson  v.  Stevens,  84  App. 
Div.  (N.  Y.)  518;  Rosenblum  v 
Eiley,  (Misc.)  84  N.  Y.  Supp. 
884;  Sloan  v.  Hart,  150  N.  C.  269, 

21  L.R.A.(N.S.)  239;  Thomas  v. 
Croom,  102  Ark.  108;  Sibert  v.  Hos- 
tick,  91  Neb.  255;  Russell  v.  Olseu, 

22  N.  D.  410,  37  L.R.A.(N.S.)  1217, 
quoting  the  text;  Knowles  v.  Steele, 
50  Minn.  452;  Graves  v.  Brownson 
(Tex.  Civ.  App.)  120  S.  W.  560; 
Somers  v.  Musolf,  86  Ark.  97; 
Mathews  v.  Livingston,  86  Conn. 
263;  Williams  Wagon  Works  v. 
Gunn,  14  Ga.  App.  158,  citing 
text;  Neal  v.  Jefferson,  212  Mass. 
517,    41    L.R.A.(N.S.)     387;    Har- 


rison V.  Coleman,  171  Mo.  Ajpp. 
263;  Williams  Wagon  Works  v. 
Green  v.  Williams,  45  111.  206;  Dob- 
bins V.  Duquid,  65  111.  464;  Mack  v. 
Patchin,  42  N.  Y.  167,  1  Am.  Rep. 
506,  29  Haw.  Pr.*20;  Trull  v.  Gran- 
ger, 8  N.  Y.  115 ;  Driggs  v.  Dwight, 
17  Wend.  71,  31  Am.  Dec.  283; 
Tracy  v.  Albany  Exp.  Co.  7  N.  Y. 
472,  57  Am.  Dec.  538;  Chatterton  V. 
Fox,  5  Duer  64;  Dean  v.  Roesler,  1 
Hilt.  420;  Myers  v.  Burns,  35  N.  Y. 
272;  Porter  v.  Bradley,  7  R.  I.  538; 
De  La  Zerda  v.  Kom,  25  Tex.  Supp. 
188;  Dexter  v.  Manley,  4  Cush.  14; 
Townsend  v.  Nickerson  W.  Co.,  117 
Mass.  501;  Giles  v.  O'Toole,  4  Barb. 
261;  Yeager  v.  Weaver,  64  Pa.  425; 
Wolf  V.  Studebaker,  65  Pa.  459; 
Cilley  V.  Hawkins,  48  111.  308 ;  New- 
brough  V.  Walker.  8  Gratt.  16,  56 
Am.  Dec.  127;  Chambers  v.  Brown, 
69  Iowa  213 ;  Woods  v.  Kernan,  57 
Hun  215;  Alexander  v.  Bishop,  69 
Iowa  572;  Snodgrass  v.  Reynolds, 
79  Ala.  452;  Rose  v.  Wynn,  42  Ark. 
257;  Cohn  v.  Norton,  57  Conn.  480,  5 
L.R.A.  572;  Kenny  v.  Collier,  79  Ga. 
743;  Jewett  v.  Brooks,  134  Mass. 
505;  Dodds  v.  Hakes,  114  N.  Y.  260; 
Pumpelly  v.  Phelps,  40  N.  Y.  60; 
Robrecht  v.  Marling,  29  W.  Va.  765 ; 
Poposkey  v.  Munkwitz,  68  Wis.  322, 
60  Am.  Rep.  858 ;  Marrin  v.  Graver, 
8  Ont.  39;  Hughes  v.  Hood,  50  Mo. 
350;  Cull  V.  San  Francisco  &  F.  L. 
Co.,  124  Cal.  591;  Tyson  v.  Chest- 
nut, 118  Ala.  387,  406;  Chestnut  v. 
Tyson,  105  Ala.  149;  Hodges  v. 
Fries,  34  Fla.  62 ;  Shuman  v.  Sm'ith, 
100  Ga.  415;  Cleveland,  etc.  R.  Co. 
V.  Mitchell,  84  111.  App.  206;  Sheets 
V.  Joyner,  11  Ind.  App.  205,  citing 
the  text;  Bartram  v.  Hering,  18  Pa. 
Super.  Ct.  395;  Eiley  t.  Hale,  158 
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equally  well  adapted  to  his  business.*'  If  the  premises  are  in 
the  possession  of  another  under  a  valid  lease  and  an  advance, 
payment  of  rent  has  been  made  the  lessor  is  liable  for  it  and 
also  for  interest.'^  The  subsequent  lessee  is  not  bound  to  con- 
sider his  lease  as  an  assignment  of  the  rent  accruing  under 
the  prior  lease,  though  he  may  do  so  at  the  risk  of  waiving  any 
claim  he  may  have  against  his  lessor.^"  Where  the  lessee  is  de- 
prived of  possession  under  the  circumstances  indicated  the  lessor 
is  either  guilty  of  intentional  wrong,  or  has  made  the  lease  and 
assumed  the  obligation  to  assure  the  lessee's  quiet  enjoyment 
with  a  culpable  ignorance  of  defects  in  his  title,  or  on  the  chance 
of  afterwards  acquiring  one.    In  neither  case  has  he  any  claim 


Mass.  240;  Coulter  v.  Norton,  100 
Mich.  389,  43  Am.  St.  458;  Fried- 
land  V.  Myers,  139  N.  Y.  432;  Salz- 
geber  v.  Mickel,  37  Ore.  216,  quoting 
the  text;  Irwin  v.  Nolde,  176  Pa. 
694;  Jonas  v.  Noel,  98  Tenn.  440, 
36  L.R.A.  862,  quoting  the  text; 
Utah  0.  Co.  V.  Keith,  18  Utah  464; 
Amsdeu  v.  Atwood,  69  Vt.  527 ;  Ser- 
fling  V.  Andrews,  106  Wis.  78; 
Smith  V.  Phillips,  16  Ky.  L.  Eep. 
615.  See  Byers  v.  Moore,  110' Ark. 
504  (wrongful  eviction  from  build- 
ing used  as  restaurant). 

"Value  of  the  use''  and  "rental 
value"  mean  substantially  the  same 
thing.     Alexander  v.  Bishop,  supra. 

The  same  rule  applies  where  the 
landlord  has  failed  to  erect  a  build- 
ing on  the  demised  premises  in  ac- 
cordance with  his  contract.  If  the 
tenant  pays  the  agreed  rent  to  avoid 
compulsory  process  he  may  recover  ' 
the  excess  of  the  sum  paid.  Gorman 
V.  Miller,  27  Pa.  Super.  Ct.  62.  As 
to  the  last  proposition,  see  Oliver 
V.  Bredl,  25  id.  653. 

It  has  been  held  that  where  the 
rent  has  been  paid  in  advance  for 
the  entire  term  the  measure  of  dam- 
ages for  refusal  to  admit  to  posses- 
sion is  the  rental  value  of  the  prem- 


ises.   Davis  V.  Hartel,  56  Pa.  Super. 
Ct.  557. 

Where  the  lease  gave  the  privi- 
lege of  renewal  at  the  end  of  five 
years  and  a  claim  of  profits  for  ten 
years  was  made,  the  court  refused 
to  assume  that  the  renewal  would 
be  made,  and  held  that  the  damages 
asked  were  too  conjectural  and  re- 
mote.   Jackson  V.  Dall,  109  La.  230. 

88  Poposkey  v.  Munkwitz,  68  Wis. 
322,  60  Am.  Eep.  858;  Jonas  v.  Noel, 
98  Tenn.  440,  36  L.R.A.  862,  quoting 
the  text;  Koneman  v.  Seymour,  176 
111.  App.  629. 

This  value  means  the  value  for 
any  and  all  uses  to  which  the  prop- 
erty is  adapted  and  can  readily  be 
applied.  If  it  is  capable  of  being 
used  in  some  particular  way  and 
has  an  enhanced  value  by  reason  of 
its  availability  for  such  use,  the 
fact  may  be  shown,  and  the  value  to 
be  ascertained  is  the  value  thus  en- 
hanced. Neal  V.  Jefferson,  212  Mass. 
517,  41  L.R.A.(N.S.)    387. 

89  Riley  v.  Hale,  158  Mass.  240; 
Poposkey  v.  Munkwitz,  68  Wis.  322, 
60  Am.  Rep.  858. 

90  Bosch  V.  Miller,  136  Mo.  App. 
482;  Poposkey  v.  Munkwitz,  supra; 
Hughes  v.  Hood,  50  Mo.  350. 
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to  favorable  consideration,  and  is  not  excused  on  the  doctrine  of 
Flureau  v.  Thomhill  from  making  good  any  loss  tlie  lessee  may 
suffer  from  being  deprived  of  the  demised  premises  for  the 
whole  or  any  p'art  of  the  stipulated  term.'^  Nor  would  a  vendor, 
who  had  contracted  for  the  sale  and  conveyance  of  land  and, 
being  able  to  fulfil,  refused,  or  was  imable  to  perform  by  reason 
of  a  known  absence  or  defect  of  title,  be  held  liable  to  the 
purchaser  for  less  damages  than  the  value  of  his  bargain.^*  A 
lessee  who  is  thus  denied  possession  or  evicted  may  recover 
the  difference  between  the  agreed  rent  and  the  actual  rental 
value  as  general  damages.  It  is  not  necessary  to  state  them  as 
special  damages  in  the  declaration.®'  Eent  paid  in  advance  may, 
of  course,  be  recovered.'*  A  lessee  does  not  waive  his  rights  to 
the  renewal  of  his  lease  by  entering  into  a  new  lease  for  a  future 
term  at  an  increased  rent,  doing  so  under  protest,  and  may 
recover  the  difference  between 'the  rent  stipulated  for  in  the 
renewal  and  that  paid  under  the  new  lease. ®^ 

If  the  premises  from  which  the  tenant  is  excluded  are  of  a 
peculiar  character  the  damages  must  be  estimated  on  the  basis  of 
the  difference  between  the  rental  stipulated  to  be  paid  and  the 
value  of  the  leasehold  interest.  It  is  error  in  such  a  case  to 
apply  the  standard  of  market  value.®^    The  lessee  may  show  the 

91  The    text    is    quoted    with    ap-  the  property  and  thus  perfecting  a 

proval    in    Popoakey    v.    Munkwitz,  lease    of    mutual    advantage.      But 

supra.  little  more  than   nominal   damages 

Where  the  plaintiff,  heing  in  pes-  were    awarded.      Davidson    v.    Des 

session  as  tenant  of  the  lessee  for  Barres,  Newf.  Rep.  1884-1896,  072. 

his  unexpired  term,  entered  into  an  92  §  580. 

agreement  with  the  lessor  for  a  new  93  Bromberg  v.  Eugenotto  C.  Co., 

term,    the    latter    covenanting    for  162  Ala.  359;  Williamson  v.  Stevens, 

quiet  enjoyment,  but  failing  to  put  84  App.  Div.   (N.  Y.)   518;  Green  v. 

the  lessee  in  possession,  and  It  ap-  Williams,  45  III.  206. 

peared  that  the  rent  paid  by  the  9*  Koneman  v.   Seymour,  176  111. 

plaintiff  to  the  lessee  was  excessive  App.  629. 

and  that  the  sum  payable  under  the  95  Tracy  v.  Albany  Exch.   Co.,   7 

new   lease   was   much  less,  though  N.  Y.  472. 

equal  to  the  value  of  the  property,  96Devers  v.   May,   124   Ky.   387; 

the  action  was  not  regarded  as  of  a  Jonas     v.   Noel,   98    Tenn.   440,   36 

meritorious  character  because  both  L.R.A.  862. 

parties  had  been  speculating  as  to  The  value  of  the  use  of  the  walli 

the  probability  of  the  lessee  losing  of  a  building  to  the  lessor  for  ad- 
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profits  actually  realized  by  him  during  the  time  he  has  occupied 
the  premises  under  the  lease  as  tending  to  prove  their  value  to 
him  and  to  measure  his  recovery  beyond  the  difference  between 
the  rental  value  in  the  market  and  the  rent  reserved ;  *''  and  if 
the  business  conducted  on  the  premises  from  which  he  was  evict- 
ed was  established  he  may  show  also  the  value  of  the  good-will.^' 
The  profits  made  under  a  similar  lease  of  the  same  property  to 
others  during  the  time  the  plaintiff  was  to  have  had  possession 
may  be  shown;  the  plaintiff  may  also  show  that  the  property 
would  have  been  worked  in  practically  the  same  way  it  was 
worked  by  the  lessees.^'  The  refusal  of  a  loan  previously  ar- 
ranged for  may  be  shown  as  tending  to  prove  loss  of  credit.^ 
The  recovery  cannot  be  enhanced  beyond  the  value  of  the  lease 
by  reason  of  expenses  incurred  because  of  the  failure  to  obtain 
the  lease.* 

The  right  of  action  accrues  at  the  time  the  covenant  is  broken 
and  all  damages  that  have  been  or  will  be  sustained  may  be 
immediately  recovered.^  A  life  tenant  who  has  been  evicted 
may  recover  the  rental  value  from  the  date  of  eviction  up  to  the 
commencement  of  the  action  and  the  present  worth  of  such  value 
from  that  time  forward  during  his  expectancy  of  life.*  A  tenant 
at  will,  evicted  without  notice,  may  recover  damages  until  the 

vertising     purposes     may     not     be  2  Mitchell  v.  Vogt  Mach.   Co.,   3 

shown;  the  question  is  as  to  their  Ga.   App.  542. 

market  value.     Huiest  v.  Marx,  67  s  Bromberg  v.  Eugenotto   C.   Co., 

Mo.   App.  418.     See  Williamson  v.  162  Ala.  369   (the  period  covered  by 

Stevens,  84  App.  Div.  (N.  Y.)  518.  the  lessee's  privilege  as  to  the  ex- 

The  fair  value  of  the  crops  which  tension  of  the  lease  is  to  be  regarded 

might  have  been  raised  on  the  land  in  computing  the  damages)  ;  Wyatt 

is  too  conjectural  to  be  a  basis  for  v.  Burdette,  43  Colo.  205;  Sloan  v. 

an  award  of  damages.     Jenkins  v.  Hart,    150    N.    C.    269,    21    L.RA.. 

Womach,   143  Mo.  App.  410.     But  (N.S.)    239;  Jewett  v.  Brooks,  134 

see    Texas    cases    cited    infra,    this  Mass.   505;  'C6nlon  v.  McGraw,   66 

section.  Mich.  194;  'Carter  v.  Lacy,  3  Ind. 

97  Taylor  v.  Cooper,  104  Mich.  72 ;  App.  54 ;   Avery  v.  Dougherty,   102 
Chew  v.  Lucas,  15  Ind.  App.  595.  Ind.  443,  52  Am.  Eep.  680;  Grove  v. 

98  Bass  V.  West,  110  Ga.  698.  Youell,    110   Mich.    285,    33    L.R.A. 
99KjeIsberg  v.  Chilberg,  177  Fed.       297;    Salzgeber   v.    Mickel,   37   Ore. 

109,  100  C.  0.  A.  529.  216;    Taylor  v.   Bradley,   39   N.   Y. 

1  Tamblyn  v.  Johnston,   126   Fed.       129,  100  Am.  Dec.  415. 
267,  62  C.  C.  A.  601.  *  Grove  v.  Youell,  supra;  §  124, 
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time  when  the  tenancy  might  have  heen  terminated  by  the  land- 
lord— even  in  an  action  brought  before  the  expiration  of  that 
time.^  For  an  unauthorized  entry  by  the  landlord  to  make  re- 
pairs a  tenant  by  sufferance  may  recover  all  damages  proxi- 
mately resulting  therefrom.* 

Where  the  ouster  is  from  part  of  a  farm  the  damages  are  to 
be  measured  by  the  injury  to  the  whole,  not  by  the  rental  value 
of  the  part  taken.  "The  loss  of  a  single  field  by  disarranging 
the  operations  of  a  farm  as  a  whole  may  cause  an  injury  much" 
greater  than  the  rental  value  of  the  acres  taken.  The  real  loss 
is  the  value  of  the  use  of  the  part  taken  in  connection  with 
that  which  remains,  and  it  is  measured  by  the  difference  in 
rental  value.  This  measure  is  reasonably  free  from  uncertainty, 
it  is  easy  of  ascertainment  and  of  general  application."  '  On 
the  eviction  of  a  farm  tenant  who  was  to  pay  rent  by  turning 
over  a  portion  of  the  crops  raised  he  is  entitled  to  recover  the 
fair  market  value  of  his  share  of  the  crops  upon  the  farm  at 
the  time  he  was  evicted,  and  the  landlord  is  not  entitled  ts 
diminish  such  recovery  by  the  cost  of  harvesting  his  portion 
of  them.  By  preventing  the  tenant  from  doing  what  he  ought 
to  have  done  and  what  it  is  presumed  he  would  have  done,  he 
bars  the  right  to  claim  any  advantage  from  the  non-perform- 
ance.'    There  is  to  be  deducted  from  the  reasonable  market 

B  Ashley  v.  Warner,  11  Gray  43.  recover  the  reasonable  cash  market 

6  Higby  V.  Kirksey,  —  Tex.  Civ.  value  of  his  share  of  such  crops  as 

App.  — ,  163  S.  W.  315.  he  could  and  would  have  reasonably 

''Irwin    V.    Nolde,    176    Pa.    594;  secured,  less  any  sum  he  might  or 

Gallagher  v.  Burke,  13  Pa.  Super.  could,  by  the  use  of  reasonable  dili- 

Ct.  244.  gence,  have  earned  in  any  other  man- 

The  rule  of  proportionate  reduc-  ner.    No  deduction  from  the  value  of 

tion  has  been  applied  in  the  absence  the  tenant's  share  of  the  ctops  is  to 

of  evidence  favoring  a  different  rule.  be  made  because  of  the  expense  of 

Sexton  R.  &  I.  Co.  v.  Sexton,  48  Tex.  making  them  if  it  is  not  shown  that 

Civ.  App.  190.  it  would  have  been  incurred.  Brooks 

8  Payne  v.   Watters,   9   Ga.   App.  v.  "Davis,  —  Tex.  Civ.  App.  — ,  148 

265;  Crews  v.  Cortez,  102  Tex.  Ill;  S.  W.  1107. 

Foley   V.   Southwestern    L.    Co.,    94  Such  a  contract  has  been  held  to 

Wis.    329;    Jefcoat    v.    Gunter,    73  be  more  than  a  lease;  it  partakes  of 

Miss.  539.      '  the  nature  of  an  agreement  for  labor 

If  the  lessee  has  not  been  permit-  and  services.     The  damages  for  its 

ted  to  enter  upon  the  land  he  may  breach  are  measured  by  the  value  of 
Suth.  Dam.  Vol.  III.— 47. 
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value  of  tlie  tenant's  share  of  the  crops  which  he  might  have 
reasonably  expected  to  obtain  during  the  term  of  the  lease 
such  sum  as  he  might  reasonably  have  earned  after  the  breach, 
in  addition  to  the  expense  of  raising  the  crops.^  In  another 
case  where  the  eviction  occurred  after  the  crops  were  partially 
grown  the  recovery  by  the  tenant  was  based  on  the  value  of  his 
share  of  the  matured  crop,  less  what  he  could  earn  in  other 
employment  while  the  crop  was  coming  to  maturity  and  the 
expense  that  would  have  been  incurred  in  securing  the  crop, 
except  his  own  labor  and  that  of  such  members  of  his  family 
as  were  subject  to  his  orders.**  No  deduction  is  to  be  made  on 
account  of  the  earnings  of  others  for  whose  services  the  lessee 
was  entitled  to  compensation,  he  being  required  to  furnish  their 
labor.**  A  lessee  who  would  be  entitled  to  compensation  for  evic- 
tion under  condemnation  proceedings  had  the  lessor  not  breached 
his  covenant  to  renew  the  lease  may  recover  for  the  breach 
after  the  condemnation  of  the  premises  according  to  the  gen- 
eral rule  which  has  been  stated.  He  is  to  be  charged  for  the 
time  he  remained  in  possession  as  the  tenant  during  what  would 
have  been  part  of  the  renewal  term  had  the  covenant  been  kept ; 
but  not  with  the  value  of  his  possession  under  the  party  who 
secured  the  property  by  virtue  of  the  condemnation.**  A  land- 
lord who  obstructs  the  light  and  air  to  which  his  tenant  is  en- 
titled, where  there  is  an  implied  grant  of  these  from  adjoining 
premises  owned  by  the  landlord,  must  answer  for  the  lessened 
rental  value  of  the  dwelling  occupied  by  the  tenant.**  The 
rental  value  of  premises  must  be  arrived  at  by  proof  based  on 

the  contract  whicli  is  the  gross  value  9  Waggoner  v.  Moore,  45  Tex.  Civ. 

of  the  plaintiflf'a  share  of  the  prob-  App.   308;   Rogers  v.  McGuflfey,  96 

able  yield  from  the  farm   and  the  Tex.  565 ;  Somers  v.  Musolf,  86  Ark. 

stock  he,  the  tenant,  would  have  put  97.    gmi^h  v.  Milam,  —  Tex.  Civ. 

upon  it,  less  the  expense  incident  to      ^__   ^43  g    w  293 

the  securing  of  these  results  not  in-  10  Crews  v.  c'orte'z,  supra. 

eluding  in  such  expense  the  value  of  ,,  „                  .,      ,, 

,    ,  .        .,,            .           _,,  11  Somers  v.  Musolf,  supra. 

his    and    hia   wife  s    services.      The  ,„„  .,      ,   .          ^     .  ,     ,„^   . 

„   ,,         .  ,,      ,    ,,       .  12 Neiderstein  v.  Cusick,  126  App. 

estimate   01  the  yield  of  the   farm  .                                         , 

must  be  based  on  conditions  which  ■(•■;•  8 

prevailed    during    the    life    of    the  l^  Darnell  v.  Columbus  S.-C.  Co, 

lease.     Bailey  v.  Kline,  21  Pa.  Dist.  129  Ga.  62,  13  L.E.A.(N.S.)  333,  121 

873.  Am.  St,  206. 
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their  condition  at  the  time  in  issue,  and  not  by  showing  what 
could  be  derived  from  them  after  improvements  had  been  made. 
It  is  competent  to  show  facts  creating  a  demand  for  them.^* 
Where  the  tenant  sued  the  landlord  for  entering  upon  a  part  of 
the  demised  premises  and  wrongfully  placing  therein  property 
of  his  own  which  the  tenant  was  obliged  to  remove,  the  latter, 
not  seeking  to  recover  the  rental  value  of  the  premises,  might 
recover  the  necessary  cost  of  removing  such  property.  But 
there  could  not  be  a  recovery,  in  the  absence  of  such  removal, 
for  the  tenant's  services  in  procuring  men  to  put  property  in 
such  part  of  the  premises  and  then,  after  the  trespass,  notifying 
them  that  they  need  not  come,  nor  for  the  difference  between 
what  it  would  have  cost  him  to  put  his  property  in  the  premises 
when  he  was  evicted  and  such  cost  at  the  time  of  the  trial  of  the 
action.^®  In  the  absence  of  proof  of  other  damages  a  tenant 
who  has  made  permanent  improvements  on  the  premises  may 
recover  the  relative  sum  they  cost  according  to  the  length  of  the 
unexpired  term,  allowance  being  made  for  the  time  he  has  used 
them.^®  The  measure  of  damages  in  favor  of  a  tenant  where 
the  premises  have  been  destroyed  and  new,  enlarged  and  more 
expensive  ones  built,  is  treated  of  in  section  998. 

§  865.  Special  and  consequential  damages  for  breach  of  vari- 
ous covenants.  If  the  lessee  has  been  put  to  costs  in  defending 
a  suit  against  the  paramount  title  he  may  recover  them,  and  his 
right  to  do  so  is  governed  by  the  same  principles  that  apply 
when  the  action  is  brought  upon  other  forms  of  warranty. 
There  is  included  an  implied  indemnity  against  all  such  costs 
as  have  been  properly  and  necessarily  incurred.^''    These  include 

14  Williamson  v.  Stevens,  84  App.  §§  84,  617.  See  Child  v.  Stenning, 
Div.  (N.  Y.)  518.  11  Ch.  Div.  82. 

16  Buhrmaster    v.    Ainsworth,    90  Expenditures  made  on  the  faith 

^"'^  ^^^-  of  the  execution  of  a  lease  may  be 

16  Miller  V.  Uhlman,  198  Fed.  233.  j      rri,  «.       u-  ,.      •  ^^ 

,„„  -r-   4.         OQ   r.  1       iTE  recovered.     The  profits  which  might 

IV  Gray  v.   Linton,   38   Colo.   175,  ;         ,  i-     ,  .         ,,  ?.  , 

,,      .     ,     T,i  J     ii        T  nave  been  realized  from  the  possible 

citing  the  text;   Blodgett  v.  Jensen,  r 

2     Neb.     (Unof.)     543;     Hanly    v.  discovery  of  ore  are  too  remote  to 

Street,    169    Mo.    App.    593;     Cor-  be  a  ground  for  recovery.    Ragland 

man  v.   Sanderson,  72  Wash.   627;  v.  Conqueror  Z.  Cos.,  136  Mo.  App. 

Wynn    v.    Brooke,    5    Rawle    106;  631. 
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not  only  the  costs  recovered  by  the  claimant  of  the  superior 
title,  but  also  those  incurred  in  the  unsuccessful  defense,  where 
the  lessee  is  justified  in  making  it.^*  Such  costs  must  be  spe- 
cially claimed  in  the  declaration;  they  are  items  of  special 
damage.^®  If  other  damages  have  resulted  as  the  direct  and 
necessary  or  natural  consequence  of  the  defendant's  breach 
these  are  also  recoverable,^  as  for  the  expense  of  maintaining 
guards  to  protect  possession  against  threatened  violence  to  force 
an  abandonment  of  possession.^'  If  the  plaintiff  ia  good  faith, 
and  relying  on  the  contract,  has  made  preparations  to  take 
possession  and  these  have  been  rendered  useless  in  whole  or  in 
part  by  the  defendant's  refusal  to  perform  there  may  be  a  re- 
covery for  the  loss  thus  sustained, ^^  with  interest  thereon  from 


isWillson  V.  Willson,  25  N.  H. 
229,  57  Am.  Dec.  320;  Williams  v. 
Burrell,  1  C.  B.  402;  Howes  v.  Mar- 
tin, 1  Esp.  162;  Wrightup  v.  Cham- 
berlain, 7  Scott  598;  Lewis  v. 
Peake,  7  Taunt.  153;  Mainwaring 
V.  Brandon,  8  id.  202;  Pennell  v. 
Woodburn,  7  C.  &  P.  117;  Blyth  v. 
Smith,  5  M.  &  Gr.  405;  Leffingwell 
V.  Elliott,  10  Pick.  204;  Eeggio  v. 
Braggiotti,  7  Cush.  166;  Ottumwa 
V.  Parks,  43  Iowa  119;  New  Haven, 
etc.  Co.  V.  Hayden,  117  Mass.  433; 
Rolph  V.  Crouch,  L.  R.  3  Ex.  44; 
McAlpin  V.  Woodruff,  11  Ohio 
St.  120;  Harding  v.  Larkin,  41  111. 
413;  Levitsky  v.  Canning,  33  Cal. 
299;  Adamson  v.  Rose,  30  Ind.  380; 
Phipps  V.  Tarpley,  31  Miss.  433; 
Fernander  v.  Dunn,  19  Ga.  497,  65 
Am.  Dec.  607 ;  Blake  v.  Burnham,  29 
Vt.  437;  Baxter  v.  Ryerss,  13  Barb. 
267;  Sterling  v.  Peet,  14  Conn.  245; 
Welsh  V.  Kibler,  5  S.  C.  405 ;  Hardy 
V.  Nelson,  27  Me.  525;  Keeler  v. 
Wood,  30  Vt.  242;  Ryerson  v.  Chap- 
man, 66  Me.  557;  McAlester  v.  Lan- 
ders, 70  Cal.  79 ;  Baumier  v.  Antiau, 
79  Mich.  509;  Poposkey  v.  Munk- 
witz,  68  Wis.  322,  60  Am.  Rep.  858; 
Eose  V.  Wynn,  42  Ark.  257,  quoting 


the  text  with  approval;  Allaire  v. 
Whitney,  1  N.  Y.  305,  Hill  484. 

Attorney's  fees  are  not  recoverable 
under  a  lease  of  chattels  providing 
that  the  lessor  shall  be  reimbursed 
any  expense  incurred  in  recovering 
their  possession.  White  River,  etc. 
R.  Co.  V.  Star  R.  &  L.  Co.,  77  Ark. 
128. 

19  Green  v.  Williams,  45  111.  206; 
Drischman  v.  McManemin,  68  N.  J. 
L.  337. 

80  Corman  v.  Sanderson,  supra; 
Prestwood  v.  Carlton,  162  Ala.  327 ; 
Moses  V.  Autuono,  56  Ela.  499,  20 
L.R.A.(N.S.)    350. 

21  Gray  v.  Linton,  38  Colo.  175. 

28  Bromberg  v.  Eugenotto  C.  Co., 
162  Ala.  359;  Devers  v.  May,  124 
Ky  387;  Mitchell  v.  Vogt  Mach.  Co., 
3  6a.  App.  542;  Gross  v.  Heckert, 
120  Wis.  314;  Green  v.  Williams, 
supra;  Koneman  v.  Seymour,  176 
111.  App.  629;  Adair  v.  Bogle,  20 
Iowa  238;  Friedland  v.  Myers,  139 
N.  Y.  432;  Snow  v.  Pulit^r,  142 
N.  Y.  263. 

In  Pratt  v.  Paine,  119  Mass.  439, 
a  lease  of  a  dwelling-house  for  five 
years  provided  that  the  lessor  might 
terminate  it  by  notice,  and  that  if 
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the  time  of  the  breach.*'  Thus,  where  a  party  agrees  to  demise 
certain  premises  to  another,  who  breaks  up  his  establishment 
and  proceeds  with  his  family  and  furniture  to  the  place  where 
they  are  situate  and  the  landlord  refuses  to  give  possession  the 
tenant  may  recover  the  damages  sustained  by  his  removal.** 


this  was  done  during  the  first  three 
years  of  the  term  the  lessee  should 
be  paid  such  sum  as  a  compensation 
for  the  loss  as  he  might  "by  such 
abridgment  of  the  term  sustain  in 
consequence  of  expenditures  in- 
curred by  the  lessee  in  fitting  up  the 
premises  and  expense  incurred  in 
removing."  In  an  action  by  the 
lessee  to  recover  for  expenses  in- 
curred in  fitting  up  the  premises,  the 
lease  having  been  terminated  by  no- 
tice within  the  three  years,  it  ap- 
peared that  at  the  time  it  was  made 
the  building  was  in  thorough  repair, 
but  the  lessee  made  changes  in  it, 
and  furnished  it;  held,  that  the 
term  "fitting  up  the  premises"  in- 
cluded not  only  the  fitting  up  the 
building  and  premises  for  the  uses 
of  the  lessee,  but  also  the  fitting  up 
of  the  furniture  to  the  building ;  and 
that  the  measure  of  damages  was 
the  loss  sustained  by  reason  of  his 
having  incurred  such  expenditures, 
the  full  benefit  of  which  he  had  lost 
by  the  abridgment  of  his  term,  and 
not  the  entire  cost  of  the  fitting  up. 
In  Cohn  v.  Norton,  67  Conn.  480, 
5  L.E.A.  572,  the  lessor  failed  to 
give  possession  of  a  building  which 
he  knew  was  leased  for  use  as  a 
clothing  store.  The  lessee  incurred 
expenses  in  engaging  clerks  and  pur- 
chasing goods.  It  does  not  clearly 
appear  whether  he  did  so  before  or 
after  he  knew  that  there  was  a  prior 
outstanding  lease.  On  the  assump- 
tion that  he  acted  in  good  faith,  the 
court  ruled  he  could  not  recover. 
Carpenter,  J.,  said:  "The  lessor  did 


not  request  the  plaintiff  to  hire 
clerks  and  purchase  goods,  nor  was 
he  advised  that  the  plaintiff  would 
do  so.  While  he  may  have  sup- 
posed that  the  plaintiff  would  make 
suitable  preparations  to  occupy  the 
store,  yet  he  could  not  know  what 
preparations  were  necessary.  He 
may  have  needed  no  clerks,  or  they 
may  have  been  previously  engaged, 
and  the  necessary  goods  may  have 
been  then  in  his  possession.  As  a 
matter  of  law  it  cannot  be  said  that 
the  defendant  contemplated  that  the 
plaintiff  would  hire  clerks  and  pur- 
chase goods  under  such  circum- 
stances as  to  incur  heavy  liabilities 
in  case  of  failure  for  any  cause.  In 
no  proper  sense,  therefore,  was  the 
defendant  a  party  to  those  arrange- 
ments, had  no  interest  in  them  and 
had  no  right  to  interfere,  conse- 
quently he  cannot  be  held  respon- 
sible." 

Where  a  lessor,  on  finding  it  im- 
possible to  give  possession  of  prem- 
ises, permitted  the  lessee  to  tem- 
porarily occupy  adjoining  premises, 
the  latter  could  not  recover  in  an 
action  for  the  breach  of  the  cove- 
nant for  expenditures  made  in  fit- 
ting up  the  premises  so  occupied; 
they  were  not  the  direct  and  neces- 
sary result  of  the  lessor's  act.  En- 
gelsdorff  v.  Sire,  64  Hun  209. 

88  Gross  V.  Heokert,  supra. 

24  Driggs  V.  Dwight,  17  Wend.  71, 
31  Am.  Dec.  283 ;  Giles  v.  O'Toole,  4 
Barb.  261.  See  Albey  v.  Weingart, 
71  N.  J.  L.  92, 
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So  where  a  defendant  had  leased  a  farm  to  plaintiffs  and  per- 
mitted them  to  enter  and  break  ground  before  the  lease  com- 
menced and  afterwards,  when  it  commenced,  refused  to  let  them 
have  possession,  they  recovered  not  only  the  market  value  of 
the  lease,  but  also  the  worth  of  the  labor  they  had  bestowed  upon 
the  premises,  together  with  such  other  losses  as  they  had  sus- 
tained by  incurring  expenses  in  preparing  to  carry  out  their 
agreement  under  the  lease.**  The  view  that  there  may  be  a 
recovery  for  services  is  not  everywhere  accepted.  In  a  IN'ew 
York  case  the  lease  of  a  farm  was  to  the  effect  that  the  plain- 
tiff was  to  do  all  the  work  upon  the  farm,  the  defendant  to 
furnish  certain  things  required  for  its  cultivation,  and  each  to 
receive  one-half  the  proceeds.  The  defendant  was  excluded  from 
the  farm  soon  after  he  had  entered  on  the  performance  of  his 
contract.  He  sought  to  recover  one-half  the  crop  produced 
under  the  management  of  the  defendant  and  at  his  expense, 
less  the  earnings  of  the  plaintiff  after  he  was  prevented  from 
performing.  It  was  considered  that  the  contract  was  not  one 
for  work,  labor  and  services,  and  that  the  amount  earned  by 
the  plaintiff  in  other  employments  could  not  be  allowed  in  " 
mitigation  of  the  damages.  These  were  measured  by  the  value 
of  the  "privilege  of  working  the  farm  under  the  contract.*®  This 
is  substantially  the  view  held  in  California  and  in  South  Da- 
kota.^'' A  defendant  in  New  Hampshire  proposed  by  letter  to 
the  plaintiff,  .residing  in  Wisconsin,  that  if  the  latter  would 
come  to  the  writer  he  would  give  him  and  his  wife  a  year's 
board  and  allow  him  to  carry  on  his  farm.  The  defendant 
having  refused,  on  the  plaintiff  complying  with  his  proposition, 

8B  Cilley  y.  Hawkins,  48  III.  308 ;  for  the  use  of  it  during  that  time 

Eoberson  v.  Allen,  7  6a.  App.  142,  was  forced  to  abandon  the  premises, 

citing   the   text.      See   Robrecht   v.  Mills  v.  Harding,   11  Ky.  L.  Rep. 

Marling,  29  W.  Va.  765  and  §  868,  g^g 

particularly  Nurse  v.  Barns,  therein  33  ^^^^^  ^   Cottrell,  24  App.  Div. 

stated.  j^j.    Y_)    496    following   Taylor   v. 

Recovery   of    reasonable    compen- 

^.       ,      ,  ,       ;,        1,      ^  Bradley,  39  N.  Y.  129. 

sation  for  labor  done  has  been  sus-  •^•^"j,  " 

tained    in    the   Kentucky    Superior  ^^Cull  v.  San  Francisco  &  F.  L. 

Court  where  a  tenant  who  was  to      Co.,  124  Cal.  591;  Bowers  v.  Graves, 
clear  and  fence  land  within  a.  year      8  S.  D.  385. 
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to  fulfill  his  agreement,  it  was  held  that  the  expenses  incurred 
by  the  plaintiff  in  so  removing  his  family,  and  compensation 
for  his  necessary  loss  of  time,  aS  well  as  the  loss  of  other  ad- 
vantages offered  him  in  the  contract,  might  be  recovered;  but 
not  his  sacrifice  in  selling  his  property  with  a  view  to  such 
removal.*'  The  recovery  of  expenses  incurred  in  shipping 
household  goods  to  the  place  in  which  the  leased  house  was, 
which  the  lessee  did  not  occupy  because  of  the  lessor's  wrong, 
has  been  denied  where  the  latter  did  not  know  their  removal 
was  contemplated.*'  Where  premises  were  leased  for  occupation 
as  a  store  and  the  lessee,  with  the  knowledge  of  the  lessor, 
caused  fixtures  to  be  made  for  use  therein  and,  on  being  unable 
to  take  possession,  sold  them  at  public  auction,  the  lessor  was 
liable  for  the  loss ;  but  he  was  not  liable  for  the  loss  of  perish- 
able goods  bought  to  put  in  the  store,  they  being  bought  in  the 
city  in  which  the  premises  were  and  in  advance  of  the  time  it 
was  necessary  to  buy  them.'"  If  injury  to  crops,  goods,  ma- 
chinery and  the  like  and  expenditure  of  time  and  money  neces- 
sarily result  from  the  eviction  they  may  be  recovered  f or.'^  By 
disabling  himself  to  comply  with  an  option  given  his  tenant  for 
the  purchase  of  the  leased  premises  a  lessor  becomes  liable  for 

28  Woodbury  v.  Jones,  44  N.  H.  (N.S.)  865 ;  Moyer  v.  Gordon,  i»/roy 
206;  Adair  v.  Bogle,  20  Iowa  238;  Snedeeor  v.  Pope,  143  Ala.  275  (it 
Yeager     v.     Weaver,     64    Pa.     425.       seems). 

Contra,    Hughes    v.    Hood,    50    Mo.  In  Amsden  v.  Atwood,  69  Vt.  527, 

350;    Williams  v.  Oliphant,   3  Ind.  the  lessor  refused  to  saw  the  lessee's 

271.  logs  at  the  agreed  price;  the  lessee 

29  Serfling  •  v.  Andrews,  106  Wis.  vacated.  A  recovery  of  the  loss  sus- 
78 ;  Breneman  v.  Mylin,  51  Pa.  tained  by  having  the  logs  left  on  his 
Super.  Ct.  395.  hands  and  in  being  obliged  to  dis- 

80  Friedland  v.  Myers,  139  N.  Y.  pose    of   them    elsewhere   was   aus- 

432.    It  seems  it  would  be  otherwise  tained. 

as  to  the  fixtures  if  they  were  One  who  is  prevented  from  corn- 
bought  without  the  lessor's  knowl-  pleting  the  cultivation  and  harvest 
edge.  Price  v.  Eisen,  31  N.  Y.  Misc.  of  his  crops  and  from  receiving  the 
457.  benefit  of  his  interest  in  the  increase 

31  Cleveland,  etc.  E.  Co.  v.  Mitch-  of  animals  may  recover  the  value  of 

ell,  84  111.  App.  206 ;  Nahn  v.  Regis-  his  interest  in  these  at  the  time  the 

ter  N.  Co.,  120  Ky.  485;  Kostopoloa  contract    was    broken.       James    v. 

V.  Pezzetti,  207  Mass.  277;  Wade  v.  James,  151  Wis.  78. 

Herndl,    127    Wis.    544,    5    L.R.A.  And   though   there   has   been   no 
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the  benefit  the  tenant  would  have  derived  from  his  bargain," 
and  also  for  the  cost  of  the  improvements  put  upon  the  prem- 
ises and  the  cost  of  removing  property  placed  thereon  during 
the  life  of  the  option.*' 

Expenses  incurred  in  removing  from  the  premises,  in  find- 
ing and  leasing  other  premises  and  the  loss  of  work  for  the  plain- 
tiff's horses  are  elements  of  damage.'*  The  failure  to  give  pos- 
session of  a  farm  involves  liability  for  the  extra  expenses  of 
removing  to  another  farm,  the  extra  cost  of  the  care  and  main- 
tenance of  the  plaintiff's  family  and  animals  and  loss  of  time 
while  awaiting  the  result  of  a  suit  against  the  lessee  in  posses- 
sion and  until  another  farm  was  obtained.'*  Expenses  reason- 
ably incurred  to  protect  the  lessee  from  loss  by  the  lessor's  act 
may  be  recovered ;  but  those  incurred  in  preparation  to  occupy 
the  premises  after  knowledge  that  possession  could  not  be  ob- 
tained cannot  be.'*  The  hiring  of  assistants  and  advance  pay- 
ment of  their  wages  are  not  matters  for  which  a  lessor  may 
be  liable  unless  he  knew  of  the  facts  concerning  them;  knowl- 
edge does  not  result  from  mere  notice  of  the  use  to  be  made  of 
the  property. '^  General  damages  do  not  include  the  cost  of  pro- 
curing another  place  in  which  to  conduct  business."  The  ex- 
pense of  caring  for  and  storing  goods  bought  to  be  used  in  the 
leased  premises,  incurred  after  the  breach,  cannot  be  recovered 
except  as  it  is  part  of  the  expense  of  a  sale  of  them  made  to 
show  their  value. '^  It  is  not  supposed  that  the  lessor  contem- 
plated the  lessee  would  inflict  injury  upon  a  third  person  in 

financial  loss,  a  tenant  may  recover  them  may  not  recover  the  expense 

for  extra  labor  performed  by  him-  of  his  removal  therefrom  and  of  his 

self   and   his   servants   made   neces-  subsequent  removal  to  other  build- 

sary  by  the  landlord's  wrongful  act.  jngg  ^r  other  losses  caused  thereby. 

Thayer-M.  B.  Co.  v.  Campbell,  164  Graves     v.     Brownson     (Tex.     Civ. 

Mo.  App.  8.  ^pp  )    120  S.  W.  660. 

82  Scheerschmidt     v.     Smith,     74  S5  Herpolsheimer    v.    Christopher. 

^'°°-  224.  76  Neb.  355.- 

33Thuemler    v.     Brown,    18     Pa. 

Super.  Ct.  117. 

34  Sibert  v.  Hostick,  91  Neb.  255. 

A  tenant  who  enters  upon  part  of  '''  Gross  v.  Heckert,  120  Wis.  314. 

the  premises  leased  with  knowledge  "  Bernhard  v.  Curtis,  supra. 

that  he  cannot  secure  the  whole  of  99  Gross  v.  Heckert,  supra.     ' 


86  Bernhard   v.    Curtis,   75   Conn. 
476. 
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trying  to  obtain  possession  of  the  premises,  Hence  lie  is  not 
bound  to  make  good  the  costs  incurred  in  defending  an  action 
growing  out  of  such  wrong.*"  The  loss  of  crops  on  another 
farm  during  the  same  year  as  is  in  question  is  not  a  relevant 
matter.** 

Where  there  was  a  refusal  to  execute  a  lease  of  a  hotel  the 
persons  entitled  thereto  recovered  the  contract  price  for  the 
services  of  a  clerk  employed  by  them,  with  the  knowledge  of 
the  other  party,  in  anticipation  of  the  lease,  money  paid  as 
rent  and  interest  thereon,  the  reasonable  value  of  their  own 
services  while  waiting  for  the  building,  their  personal  expenses 
incurred  in  leaving  their  homes  and  the  reasonable  value  of 
the  services  of  one  of  them  up  to  the  time  the  hotel  was  ten- 
dered, if  a  tender  was  made,  and  if  not  the  value  of  his  time, 
less  such  sum  as  he  had  or  might  have  by  reasonable  diligence 
earned  up  to  the  time  of  trial.**  If  the  lessee  of  a  farm  who 
pays  a  share  of  the  produce  as  rent  is  dispossessed  before  his 
crop  is  harvested  he  may  recover  the  value  of  his  share  when 
it  is  harvested  and  if  the  lessor  negligently  cares  for  it,  in 
consequence  of  whidi  there  is  a  depreciation  in  its  value,  the 
lessee  may  recover  the  damage  he  sustains;  the  lessor  is,  how- 
ever, entitled  to  a  deduction  equal  to  the  value  of  his  labor  in 
producing  and  harvesting  the  crop.*'  A  landlord  who  breaehes 
his  contract  with  a  tenant  not  to  let  the  premises  for  a  specified 
use  is  liable  to  the  tenant  to  the  extent  of  the  latter's  liability 
to  a  sub-tenant,  the  obligation  between  these  being  known  to  the 
landlord  when  he  contracted  with  his  tenant.**  The  failure  to 
furnish  heat  makes  the  recovery  of  extra  wages  paid  employees 

*<•  Sneller  v.  Hall,  90  Neb.  100.  cannot  be  recovered.     Koneman  v. 

41  Birch   V.   Wood,   111   111.   App.  Seymour,  176  111.  App.  629. 

33g_  *3  McClure  v.  Thorpe,  68  Mich.  33. 

48  Hall  V.  Horton,  79  Iowa  352;  ^n  the   breach   of   a   contract  to 

T,r  ,i      T>   ^  T>i     I  1  T  S'^^  consent  to  the  sale  of  a  crop  the 

Walter  B.  Co.  v.  Blackburn.  —  Tex.  °  j  ^     ..        , 

damages  are  measured  by  its  value 

Civ.  App.  -.  157  S.  W.  220   (serv-  ^^^^  ^^^  ^^^^^j^  occurred.    Baker  v. 

ices  of  employee.  Keever,  130  Ga.  257. 

Money  paid  employees  whose  serv-  a  Berghuis  v.  Schultz,  119  Minn, 

ices  were  for  the  benefit  of  the  lessee  87, 
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proper.**  The  cost  of  removing  from  the  demised  premises  is 
an  element  of  damage,*®  and  so  is  the  loss  of  time,*''  and  injury 
done  to  the  tenants'  health  or,*'  to  a  stock  of  goods  by  removing 
it.*'  An  early  New  York  case  held  a  more  conservative  view  as 
to  the  cost  of  removal,  to  the  effect  that  if  the  eviction  takes 
place  at  a  season  when  the  expense  of  removing  from  the  de- 
mised premises  is  greater  than  it  would  have  been  at  the  close 
of  the  term  the  lessor  is  liable  for>the  extra  cost.'"  Where  the 
landlord  wrongfully  entered  and  ejected  his  tenant  the  latter, 
on  regaining  possession,  was  entitled  to  compensation  for  the 
actual  injury  sustained  by  his  goods  and  other  property,  the 
inconvenience  and  expense  of  being  deprived  of  their  use  and 
of  returning  them  to  their  places  on  the  demised  premises,  and 
also  "for  any  bodily  or  mental  anguish  or  suffering,  for  injury 
to  his  pride  and  social  position,  and  for  the  sense  of  shame  and 
humiliation  at  having  his  wife  and  family  turned  out  of  their 
home  into  the  public  street."  *^  The  case  which  lays  down 
this  doctrine  has  been  cited  approvingly  in  Minnesota,  where  it 
has  been  determined  that  injury  resulting  to  property  from  its 
wrongful  removal  by  the  landlord  may  be  recovered  for,  as  also 

45  Birtman  v.  Thompson,  136  111.  B"  Chatterton  v.  Fox,  5  Duer,  64. 
App.  621.  Bl  Moyer  v.  Gfordon,  113  Ind.  282, 

46  Western   U.   Tel.    Co.   v.   Wil-      288. 

liams,  57  Tex.  Civ.  App.  267;  McEl-  In   Washington   mental   suffering 

vaney  v.  Smith,  76  Ark.  468,  citing  may  be  considered  in  awarding  com- 

the  text  and  holding  that  the  ex-  pensation,    if     it    results    from    a 

pense  of  two  removals  may  be  recov-  wrongful   act,   though   there   be   no 

ered  if  the  tenant  is  compelled  to  physical  injury.     Hence  a  landlord 

seek  temporary  shelter  until  he  can  who  wrongfully  enters  upon  leased 

find  a  permanent  abode;  Grosvenor  premises  must  respond  to  the  tenant 

H.  Co.  V.  Hamilton,  [1894]  2  Q.  B.  for  the  disturbance  and  fright  there- 

836;  Jennings  v.  Bond,  14  Ind.  App.  by   occasioned.     Nordgren   v.   Law- 

282,   295.     Contra,  Eddy  v.   CoflSn,  rence,  74  Wash.  305. 

149  Mass.  463,  14  Am.  St.  441.  Where  ejection  and  conversion  of 

47  Wade  V.  Herndl,  127  Wis.  544,  the  tenant's  goods  are  shown  mental 
5  L.R.A.  (N.S.)  855;  Jennings  v.  suffering,  exposure,  time  lost  and 
Bond,  supra;  Crews  v.  Cortez,  102  the  expense  incurred  in  efforts  to 
Tex.  111.  recover  the  goods,  and  the  value  of 

48  Saros  V.  Avenue  T.  Co..  172  Such  of  them  as  are  lost  are  ele- 
Mich.  238,  42  L.R.A.(N.S.)  392.  ments  of  damage.     Mathews  v.  Liv- 

49  Snow  V.  Pulitzer,  142  N.  Y.  263.  ingston,  86  Conn.  263. 
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compensation  for  mental  anguish  and  injury  to  the  tenant's 
feelings  and  sense  of  shame  in  being  turned  into  the  street ;  but 
discomforts  of  the  tenant  and  his  family  because  of  the  unfit 
and  unsuitable  condition  for  occupancy  of  the  building  he  sub- 
sequently moved  into  and  damages  sustained  by  the  exposure 
of  his  goods  to  the  elements  are  special,  and,  not  being  pleaded, 
cannot  be  recovered  for,  even  if  not  too  remote.'^  There  can- 
not be  a  recovery  for  humiliation  and  wounded  feelings  caused 
by  the  eviction  in  an  action  for  the  breach  of  the  lease, ^'  nor  for 
the  illness  resulting  to  the  wife  of  the  plaintiff  from  eviction  in 
inclement  weather.^*  Where  the  landlord  destroyed  the  furnace 
and  refused  to  replace  it  testimony  was  admissible  to  show  the 
ill  health  of  the  tenant's  child  at  the  time  of,  and  immedi- 
ately after,  such  destruction,  and  also  to  show  the  inconvenience 
to  which  he  was  subjected  in  taking  care  of  the  child  in  conse- 
quence of  being  deprived  of  the  use  of  the  furnace.  The  tenant 
might  recover  for  such  time  after  the  furnace  was  destroyed  as 
he  was  bound  to  pay  rent.°*  There  cannot  be  a  recovery  for  the 
annoyance  and  vexation  and  expenditure  of  time  and  money 
resulting  from  the  unjustifiable  suing  out  of  a  distress  warrant ; 
the  loss  of  time  in  securing  a  replevy  bond  was  not  general' dam- 
age, and  not  being  specially  alleged,  could  not  be  recovered; 
the  other  matters  were  not  grounds  of  compensatory,  but  of 
exemplary,  damages.^*  If  consequential  damages  are  continu- 
ing and  their  extent  cannot  be'  shown  when  the  action  was  begun 
their  recovery  must  be  limited  to  such  as  had  accrued.*'  The 
profits  a  tenant  might  have  made  by  assigning  his  lease  are  re- 
coverable from  S  landlord  who  unreasonably  refuses  to  consent 
thereto  in  accordance  with  his  obligation.''  The  cost  of  sup- 
plying chattels  which  the  lessor  failed  to  furnish  cannot  be 
recovered;  the  value  of  their  use  during  the  term  of  the  lease 
is  the  rule.'*    The  breach  of  a  covenant  as  to  the  carrying  ca- 

62  Eauma  v.  Bailey,  80  Minn.  336.  B7  Albey  v.  Weingart,  71  N.  J.  L. 

68  Harris  v.  Cleghorn,  121  Ga.  314.  93. 

64  Ford  V.  Fargason,  120  Ga.  708.  68  Underwood  T.  Co.  v.  Century  R. 

65  Vogel  V.  McAuliffe,  18  R.  I.  791.  Co.  165  Mo,  App.  131. 

66  Smith   V.   Jones,   11   Tex.   Civ.  69  Drischman   v.   McManemin     68 
App.  18.  N.  J.  L.  337. 


3204  SUTHEELAND    ON    DAMAGES.  [§    865 

pacity  of  tlie  floor  of  a  building  from  which  the  tenant  removed 
involves  liability  for  the  rent  paid  in  advance,  expenses  incurred 
in  adapting  the  lessee's  plant  to  the  premises  and  the  difference 
between  their  actual  and  rental  value;  there  could  not  be  a 
recovery  for  the  difference  between  the  stipulated  rent  and  that 
paid  for  the  premises  to  which  the  lessee  removed.^  The  re- 
fusal to  accept  labor  in  payment  of  rent  involves  liability  to  the 
extent  of  the  rent  due  if  the  lessee  was  prepared  to  pay  in  that 
way  and  was  unable  to  secure  other  employment  and  had  no 
work  he  could  do  for  himself.'^  Where  the  action  i^  for  deceit 
in  fraudulently  inducing  the  execution  of  a  lease  the  rights  and 
liabilities  of  the  parties  are  not  governed  by  that  instrument. 
The  damages  are  measured  by  the  difference  between  the  value 
of  the  lease  for  the  unexpired  term  and  the  stipulated  rent,  and 
the  expense  of  moving  into  and  out  of  the  premises ;  there  can- 
not be  a  recovery  of  lost  profits.*^  A  lessee  who  has  erected  a 
shop  on  premises  the  lessor  falsely  represented  he  owned  upon 
being  evicted  and  compelled  to  move  may  recover  the  expense  in- 
curred in  removing  to  another  location  as  near  the  one  moved 
from  as  was  suitable  and  obtainable;  and  the  difference  in  the 
amount  paid  for  another  lot  of  the  same  size  for  the  remainder 
of  the  life  of  the  defendant's  lease,  and  also  interest  on  the 
capital  invested  in  his  business  for  the  time  of  its  suspension 
by  the  removal.*'  The  value  of  a  house  erected  upon  land  held 
imder  a  void  lease  may  be  recovered  though  it  was  partially 
burned  pending  a  suit  to  cancel  the  lease,  and  restored  to  its 
previoiis  condition  during  that  time  in  order  to  preserve  the  un- 
destroyed  portion.** 

§  866.  Same  subject;  exemplary  damages.  If  the  tenant 
has.  expended  money  in  improvements  these  will  not  add  to  the 
damages  he  is  entitled  to  recover  for  eviction  except  as  such 
expenditures  enhance  the  rental  value  or  the  value  of  the  prera- 

eo  Soheffler  Press  v.  Perlmau,  130  63  Wilson  v.  Raybould,  56  111.  417 ; 

App.  Div.  (N.  Y.)  576. 

61  Hume  V.  Hale,   146   Mo.   App,      ^^"  ^-  Klimball,  43  Neb.  766,  as  to 

expenses  of  removal. 
68  Brown   v.   Morrill,    105    N.   T. 

Supp.  191.      -  64  Baxter  v.  State,  56  Ark.  312. 
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ises  for  the  particular  use  they  may  have  been  rented  for, 
unless  the  tenant  has  some  property  in  tlie  improvements  and 
is  entitled  to  be  paid  therefor  or  to  remove  them ;  ^'  in  which 
latter  case  to  the  extent  to  vehich  the  defendant's  act  of  dis- 
turbing the  lessee's  possession  injures  his  rights  in  the  new 
erections  or  entitles  him  to  claim  as  for  their  destriiction  or 
conversion  his  damages  for  eviction  will  be  increased.**  In  an 
action  for  a  tortious  and  illegal  eviction  brought  by  a  tenant 
against  his  landlord,  where  the  former  with  his  family  and 
goods  have  been  ejected  from  the  premises  demised  to  him,  he 
may  recover  in  addition  to  other  damages  for  injury  to  his 
feelings,*'  but  not  for  injury  to  his  health  from  exposure  in 
going  two  days  afterwards  from  the  premises  to  another  place, 
or  from  attending  his  family  when  ill  from  the  effects  of  the 
eviction,  or  from  grief  at  their  illness.**  On  the  failure  of  an 
evicted  tenant  to  take  his  goods  as  they  are  removed  from  the 
leased  premises  by  an  officer  the  latter  may  put  them  in  a  storage 
warehouse ;  that  being  done,  with  due  care,  and  the  receipt  there- 
for delivered  to  the  tenant,  his  acceptance  of  it  restores  his 
dominion  over  the  goods  and  any  loss  or  depreciation  in  value 
thereafter  occurring  cannot  be  recovered  for  from  the  landlord.*' 
Where  premises  are  let  for  a  particular  purpose,  if  the  lessor 
withholds  them  or  any  part,  he  will  be  liable  for  their  rental 
value  for  that  purpose  or  the  diminution  of  value  from  the  loss 
of  the  part  withheld.™  And  if  an  established  business  is  sus- 
pended by  eviction,  or,  probably,  by  the  refusal  to  renew  a  lease 
pursuant  to  agreement,  the  injury  suffered  in  breaking  it  up 
may  be  taken  into  conisderation  in  the  assessment  of  damages. 
A  lease  for  years  was  made  of  real  estate  comj)rising  a  factory, 

65Schlemmer    T.    North,    32    Mo.  580;  Moyer  v.  Gordon,  113  Ind.  282; 

206;    Flagg  V.  Dow,   99   Mass.   18;  §  865. 

Conlon  V.  McGraw,   66  Mich.   194 ;  68  Fillebrown  v.  Hoar,  supra. 

Walters  v.  Transue,  6  Northampton  69  Gaertner  v.  Bues,  I'DQ  Wis.  165. 

County  Rep.  406.     See  Lanigan  v.  70  Hexter  v.  Knox,  63  N.  Y.  561; 

KiUe,  97  Pa.  120,  39  Am.  Rep.  797;  • 

'  Townsend  v.  Nickerson  W.  Co.,  117 
fi  999 

66Rickett8   V.    Lastetter,   19    Ind.       ^ass.  501;    Dobbins  v.  Duquid,   65 
225.  Ill-  464;  Dexter  v.  Manley,  4  Cush. 

67  Fillebrown  v.  Hoar,  124  Mass.      14. 
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water-power,  tools,  macliinery  and  apparatus  for  carrying  on' the 
manufacture  of  pails.  In  an  action  on  the  implied  covenant 
for  quiet  enjoyment  the  plaintiff  was  permitted  to  introduce 
evidence  on  the  question  of  damages  for  the  interruption  of  his 
business  and  on  the  value  of  his  lease;  to  show  the  condition 
and  capacity  of  his  works,  the  number  of  pails  that  could  be 
made,  the  cost  of  making  them  and  their  price  at  the  shop  and 
in  the  market.  He  also  called  a  witness  who  had  been  engaged 
in  making  similar  pails  at  a  place  twenty-five  miles  distant  from 
the  plaintiff's  works  who  was  permitted  to  testify  to  the  particu- 
lar items  of  the  cost  of  manufacturing,  to  the  price  of  pails  at 
the  shop  and  in  the  market  and  to  the  profits  of  the  business. 
The  appellate  court  held  there  was  no  error  in  admitting  such 
evidence,  for  it  enabled  the  jury  to  approximate  to  the  actual 
damage.'*  The  lessee  of  a  pasture  who  is  wrongfully  evicted 
therefrom  may  recover  the  expenses  and  losses  sustained  in  hold- 
ing his  cattle  on  the  commons  pending  a  diligent  effort  to  secure 
another  pasture.™  Where  the  landlord  contracted  with  the 
lessee  to  saw  his  logs  at  a  fixed  price  and  refused,  while  the  lease 
was  in  force,  to  do  so,  the  damages  included  the  value  of  the  re- 
mainder of  the  term  as  well  as  the  loss  the  lessee  sustained  by 
having  the  logs  left  on  his  hands  and  being  obliged  to  dispose  of 
them  otherwise  than  he  would  have  done  if  they  had  been 
sawed.'* 

If  a  forcible  entry  is  unlawful,  its  purpose  being  to  wrong 
the  tenant  by  taking  that  from  him  by  force  which  he  was 
entitled  to  hold  until  deprived  of  its  possession  by  due  process 
of  law,  there  may  be  a  recovery  of  punitive  damages.'*  Such 
damages  are  recoverable  if  the  trespass  by  the  landlord  was 
wanton  and  malicious ;  '*  but  he  is  not  responsible  for  the  wan- 
ton and  malicious  acts  of  an  officer  in  executing  a  writ  of  restitu- 

n.  Dexter  V.  Manley,  4  Cush.  14 ;  V3  Amsden  v.  Atwood,  69  Vt.  527. 

Dwyer  v.  Carroll,  86  Cal.  298 ;  Lam-  1*  Wamsganz    v.    Wolfe    86    Mo. 

bert  V.  Haskell,  80  Cal.  611;  Haw-  App.  205;  Gray  v.  Linton,  38  Colo, 

thorne  v.  Siegel,  88  Cal.  159,  22  Am.  175. 

St.  291.  I'S  Walterscheid    v.    Crupper,    79 

72  Buck   V.   Morrow,   2   Tex.    Civ.  Kan.  627 ;  Sperry  v.  Seidel,  218  Pa. 

App.  361.  16;     Gallagher    v.    Burke,    13    Pa. 
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tion  whereby  the  tenant's  goods  were  damaged  unless  such  acts 
were  authorized  or  ratified.''^  A  wilful  and  malicious  negligence 
resulting  in  damage  to  the  tenant's  property  entitles  him  to 
exemplary  damages  in  the  discretion  of  the  jury.'''  Such  dam- 
ages have  been  recovered  for  the  breach  of  a  covenant  to  furnish 
heat  because  of  ill-feeling  toward  the  lessee,''  and  for  obstruct- 
ing light  and  air  by  means  of  an  instrumentality  which  projected 
rain  through  the  window  of  a  tenement  to  the  injury  of  its 
contents  and  the  personal  discomfort  of  the  tenant,  the  object 
being  to  cause  the  abandonment  of  the  lease.'^  They  are  only 
recoverable  where  malice  or  a  purpose  to  oppress  is  shown,'"  and 
are  not  recoverable  in  an  action  for  the  breach  of  the  lease,  re- 
gardless of  the  state  of  the  pleadings.*^  By  disregarding  a  judg- 
ment dismissing  a  distress  warrant  on  the  ground  that  no  rent 
was  due  and  levying  another  such  warrant  upon  the  same  de- 
mand for  rent,  liability  is  created  for  exemplary  damages  in  an 
action  for  the  trespass.'* 

§  867.  Recovery  for  damage  to  business.  How  far  the  les- 
see is  entitled  to  have  his  damages  increased  by  including  com- 
pensation for  any  loss  he  may  suffer  in  having  a  business, 
contemplated  or  being  done  on  the  demised  premises,  thwarted 
or  broken  up  is  not  quite  settled.  The  cases  agree  that  where 
possession  is  withheld  or  interrupted  by  the  landlord  the  ten- 
ant is  entitled  to  damages  on  the  basis  of  the  rental  value  at 
the  time  of  the  breach.  That  is  an  element  of  damages  or 
measure  of  redress  to  which  he  is  manifestly  entitled,  because 
such  value  is  the  natural  and  direct  product  of  the  contract. 
This  value,  however,  according  to  some  authorities,  may  not 
be  the  special  value  the  premises  have  for  the  lessee's  use,  but 
is  the  market  value,  —  the  value  for  general  use,   or  which 

Super.  Ct.'  244;  Vogel  v.  McAulifife,  129  Ga.  62,  13  L.E.A.(N.S.)  333,  121 

18  E.  I.  791;   Gildersleeve  v.  Over-  Am.  St.  206. 

Btolz,  90  Mo.  App.  518,  532.  80  Scurich  v.  Ryan,  14  Cal.  App. 

V6  Gaertner  v.  Bues,  109  Wis.  165.  750. 

See  §§  408-411.                 '  8i  Ford  v.  Fargason,  120  Ga.  708. 

77  Hysore  v.  Quigley,  9  Houst.  348.  88  Clevenger  v.  Dunaway,   84  111. 

78  Roth  T.  Co.  V.  Champ  S.  Co.,  367;  Smith  v.  Jones,  11  Tex.  Civ. 
146  Mo.  App.  1.  App.  18.     See  Bohn  v.  Dunphy,   1 

79  Darnell  v.  Colxunbus  S.-C.  Co.,  Mont.  333. 
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might  be  realized  by  subletting,  or  by  assignment  of  the  lease. 
It  is  not  enhanced  or  affected  by  consideratioin  of  any  profits 
which  the  lessee  has  by  his  plans  in  prospect,  or  is  actually 
realizing  in  a  business  projected  or  being  conducted  on  the  de- 
mised premises,  and  for  which  they  are  essential  to  him  for  the 
time  being.'^  The  suspension  of  a  profitable  business,  even  if 
it  can  be  re-established  elsewhere,  involves  a  loss  of  the  gains 
which  would  be  made  in  the  interval,  the  expense  of  the  change, 
and  if  a  good-will  has  been  created  that  will  be  in  some  meas- 
ure, if  not  wholly,  lost  by  the  removal  to  a  different  place.  The 
objection  usually  made  to  the  allowance  of  damages  for  the  loss 
of  profits  is  that  such  damages  are  remote  and  uncertain  or 
speculative,  or  were  not  within  the  contemplation  of  the  parties 
when  the  lease  was  made.'*  They  are  not  remote  when  the 
premises  were  leased  for  the  particular  business,  and  the  action 
is  against  the  lessor  or  his  successor  in  interest  by  the  lessee  or 
his  assignee,  whether  it  is  on  the  covenant  for  quiet  enjoyment 
or  in  tort ;  nor  are  they  remote  to  a  wrong-doer  who  destroys  or 
impairs  a  business  open  to  his  observation.'^ 

83  Smith  V.  Hughey,  66  Ore.  408  cause  they  were  within  the  contem- 
( profits  of  dairy  not  established ) .  plation  of  the  parties  and  were 
See  §  864.  therefore     recoverable     during     the 

84  North  Star  T.  Co.  v.  Alaska- Y.-  time  the  contract  was  breached  ex- 
P.  Exp.,  68  Wash.  457;  Graves  v.  cept  in  so  far  as  the  lessee  was 
Brownson  (Tex.  Civ.  App.)  120  bound  to  mitigate  his  loss,  and  in 
S.  W.  560.  See  Russell  v.  Olson,  22  so  far  as  he  incurred  expense  in 
N.  D.  410,  37  L.R.A.(N.S.)  1217;  doing  that  the  lessor  should  have 
Serfling  v.  Andrews,  106  Wis.  78.  reimbursed     him.       The    case     was 

The  making  of  profits  by  a  lessee  rightly  decided  on  the  ground  that 

is  not  within  the  contemplation  of  the  loss  of  profits  was  not  shown; 

the  parties  when  a  contract  to  sup-  the  other  question  passed  upon  may 

ply  heat  for  the  premises  was  made  be  regarded  as  obiter, 
except  for  the  time  intervening  be-  86  Gray  v.  Linton,   38  Colo.   175 ; 

tween  shutting  off  the  heat  and  the  Klingman     v.     Eacine-S.     Co.,     149 

adoption  of  another  method  of  heat-  Iowa  634;   Kitchen  H.  Co.  v.  Phil- 

ing  by  the  lessor,  though  the  busi-  bin,  2  Neb.    (Unof.)    340;   Herpols- 

ness  conducted  on  the  premises  had  heimer   v.    Funke,    1   Neb.    (Unof.) 

been  established  some  time.    Pluard  471;  Orange  H.  Co.  v.  Townsend,  — 

V.  Gerrity,  162  111.  App.  527.     This  Tex.  Civ.  App.  — ,  130  S.  W.  701; 

view  may  well  be  doubted;   if  lost  McClanahan  v.  Caul,  63  W.  Va.  418; 

profits    were    recoverable    for    any  Smuggler-Union  M.  Co.  v.  Kent,  47 

tijne  whatever  it  must  have  been  be-  Colo.  320;  Standard  A.  &  Mfg.  Co. 
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In  a  Minnesota  case  the  lessee  took  a  lease  of  water  for  the 
purpose  of  engaging  in  the  manufacture  of  flour  and  the  lease 
was  made  with  knowledge  of  that  fact.  Both  parties,  said  the 
court,  knew  that  if  the  power  were  not  furnished  the  business 
would  be  suspended  or  interrupted,  and  the  lessee  would  con- 
sequently be  deprived  of  such  profits  as  might  have  been  made 
but  for  the  suspension  or  interruption.  And  the  loss  of  such 
profits  must  have  been  in  contemplation  of  both  as  a  probable 
result  of  a  breach  of  the  covenant  to  furnish  the  power.  To 
bring  the  case  within  the  rule  that  lost  profits  might  be  re- 
covered it  was  not  necessary  the  parties  should  have  had  in 
mind  the  amount  of  the  profits  or  the  extent  of  the  loss  from 
the  breach.     It  was  enough  that  they  must  have  contemplated 


-  T.  Champion,  76  N.  J.  L.  771;  Egan 
V.  Browne,  128  App.  Div.  (N.  Y.) 
184;  Di  Palma  V.  Weinman,  16  N.  M. 
302;  Rooks  v.  Booth,  160  Mich.  62; 
Dwyer  v.  Carroll,  86  Cal.  298 ;  Dick- 
inson C.  Co.  V.  Lyle,  —  Tex.  Civ. 
App.  — ,  130  S.  W.  904;  Neal  v.  Jef- 
ferson, 212  Mass.  517,  41  L.R.A. 
(N.S.)  387;  La  Belle  v.  Grand  Cent- 
ral M.  Co.,  172  111.  App.  582;  Har- 
mon V.  Frye,  103  Ark.  584;  Alden  v. 
Mayfield,  163  Cal.  200;  Beach  v. 
Johnson,  102  Miss.  419 ;  Pappas  v. 
Stark,  123  Minn.  81;  Townsend  v. 
Nickerson  W.  Co.,  117  Mass.  501; 
Hexter  v.  Knox,  63  N.  Y.  561 ;  Chap- 
man V.  Kirby,  49  111.  211 ;  Smith  v. 
Wunderlich,  70  id.  426;  Dobbins  v. 
Duquid,  65  id.  464;  New  York  Acad- 
emy of  Music  V.  Hackett,  2  Hilt. 
217;  Allison  v.  Chandler,  11  Mich. 
542;  Seyfert  v.  Bean,  83  Pa.  450; 
Park  V.  C.  &  S.  W.  R.  Co.,  43  Iowa 
636;  Lacour  v.  Mayor,  etc.  3  Duer 
406;  St.  John  v.  Mayor,  etc.,  13 
How.  Pr.  527;  Schneider  v.  Patter- 
son, 38  Neb.  680;  Snow  v.  Pulitzer, 
142  N.  Y.  263;  Cleveland,  etc.  K. 
Co.  V.  Wood,  189  111.  352,  357, 
quoting  the  text;  Goebel  v.  Hough, 
26  Minn.  252;  Grubb  v.  Burford, 
Suth.  Dam.  Vol.  III.— 48. 


98  Va.  553;  Consolidated  C.  Co.  v. 
Schneider,  63  111.  App.  88,  affirmed 
on  other  questions,  163  111.  393; 
Gildersleeve  v.  Overstolz,  90  Mo. 
App.  518,  525,  quoting  the  text; 
Murphy  v.  Century  B.  Co.,  id.  621. 

In  Metzger  v.  Brincat,  154  Ala. 
397,  there  was  a  breach  of  a  con- 
tract not  to  let  space  for  a  fruit 
stand  near  an  existing  stand  con- 
ducted by  the  plaintiff.  The  evi- 
dence showed  that  the  locality  was 
a  desirable  one;  that  the  plaintiff's 
stand  had  previously  been  occupied 
by  the  lessee  of  the  adjoining 
stand;  that  all  fruit  dealers  in  the 
locality  experienced  a  definite  loss 
in  business  whenever  a  rival  stand 
was  placed  as  was  the  one  in  ques- 
tion, and  that  the  plaintiff  suffered 
a  like  loss  from  such  stand.  These 
facts  showed  damages  with  reason- 
able certainty. 

In  Eten  v.  Luyster,  60  N.  Y.  252, 
the  purchaser  of  the  reversion 
evicted  the  tenant  and  the  latter 
brought  an  action  for  damages. 
The  defendant  had  torn  down  and 
destroyed  a  building  erected  by 
plaintiff  on  the  premises;  the  lat- 
ter gave  evidence  tending  to  show 
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loss  of  profits  as  the  result  of  a  breacli.*'  There  is  no  liability 
for  profits  which  might  have  been  made  unless  they  could  have 
been  realized  by  using  the  property  in  conformity  with  the  terms 
of  the  lease.'''  Profits  made  by  the  lessor  in  violation  of  the 
covenants  in  his  lease  will  not  be  taken  as  the  measure  of  the  ten- 
ant's loss  against  evidence  showing  a  discrepancy  in  favor  of  the 
latter.'* 

The  objection  that  the  damages  are  uncertain  and  specula- 
tive is  insuperable  when  they  are  incapable  of  estimation  and 
proof  with  that  degree  of  certainty  requisite  to  establish  facts 
for  the  consideration  of  a  jury.  There  should  be  no  distinction 
as  to  the  degree  of  certainty  required  in  proof  between  this 
fact  and  any  other  upon  which  either  the  right  to  damages  or 
their  amount  depends.  A  conservatism,  however,  pervades  gen- 
erally the  law  of  damages ;  and  it  being  the  common  experience 
that  there  is  a  wide  difference  between  theoretical  or  specula- 
tive profits  estimated  in  advance,  without  any  actual  data,  and 
the  result  usually  achieved  when  the  scheme  is  put  in  practice, 
it  is  necessary  that  the  law  should  discard  what  is  merely  fanci- 
ful or  possible  and  only  permit  those  profits  to  be  considered 
which  have  some  basis  of  actual  facts  to  support  them.'*    In 

that  he  also  had  a  sum  of  money  534.     See   §   869;   Beach  v.  Rex,  9 

in  a  box  in  that  building  which  was  Can.  Ex.  287,  37  Can.  Sup.  Ct.  259. 

lost  in  the  removal.    It  was   held  87  Smuggler-Union     M.     Co.     v. 

that  the  plaintiff  was  not  bound  to  Kent,  47  Colo.  320. 

gather    up    the    fragments    of    his  88  Herpolsheimer  v.  Funke,  1  Neb. 

scattered  and  broken  chattels,  but  (Unof.)  471. 

was  at  liberty  to  leave  them  where  89Grubb  v.  Burford,  98  Va.  553; 

the  defendant  placed  them,  and  to  Karbach    v.    Fogel,    63    Neb.    601; 

look  to  him  for  their  value;   that  Kenny  v.  Collier,  79  Ga.  743;  Brom- 

the    plaintiff    was    entitled    to    re-  berg  v.  Eugenotto  C.  Co.,  162  Ala. 

cover  for  all  losses   occasioned  by  359;     Smuggler-Union    M.     Co.    v. 

the  trespass,  including  the  destruc-  Kent,  supra,  citing  the  text;  Kosto- 

tion  of  the  building,  the  loss  of  the  polos   v.   Pezzetti,   207   Mass.   277; 

money,    and   the   value    of   the   un-  Shutt    v.    Loekner,    77    Neb.    397; 

expired    term;    that    although    the  Smith  v.  Thielen,  17  La.  Ann.  239; 

money    was    kept    in    an    imusual  Walter  B.  Co.  v.  Blackburn,  —  Tex. 

place   and  the  defendant  may   not  Civ.  App.  — ,  157  S.  W.  220. 

have  suspected  its  presence,  he  was  As  to  the  mode  of  proving  loss  of 

liable  for  its  loss,  it  being  the  di-  hotel  profits,  see  Stewart  v.  Lanier 

rect  result  of  his  acts.  House  Co.,  75  Ga.  582. 

86Carghill  v.  Thompson,  57  Minn.  Evidence  of  profits  made  by  the 
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Georgia  a  person  wrongfully  deprived  of  the  use  and  occupancy 
of  premises  in  which  an  established  business  is  carried  on  may 
recover  damages  for  the  injury  done  his  business.  He  cannot, 
however,  even  in  such  a  case,  recover  the  loss  of  profits  and  the 
value  of  the  good-will  of  his  business,  but  evidence  as  to  these 
may  be  introduced  to  throw  light  on  the  value  of  hi^  leasehold 
estate.  Where  the  amount  of  the  profits  lost  and  the  value  of  the 
good-will  of  the  business  can  be  ascertained  with  a  reasonable 
degree  of  certainty  they  should  be  allowed  in  estimating  the 
value  of  the  lease  for  the  purpose  for  which  it  was  being  used, 
but  not  where  these  elements  are  merely  speculative  and  con- 
jectural.*"   The  rule  is  otherwise  as  to  the  recovery  of  profits 


Buccessor  of  an  evicted  lessee  who 
continued  the  latter's  business  is 
not  admissible  for  the  purpose  of 
proving  the  disseizee's  damages. 
Smith  V.  Eubanks,  72  Ga.  280. 

In  Montgomery,  etc.  Soo.  v.  Har- 
wood,  126  Ind.  440,  10  L.R.A.  532, 
there  was  a'  breach  of  an  agree- 
ment not  to  rent  land  adjoining  the 
piece  leased  plaintiff  for  the  pur- 
pose of  a  stand  during  the  con- 
tinuance of  a  fair  for  uses  similar 
to  that  which  he  was  to  put  his. 
It  was  held  that  profits  lost  in 
consequence  of  competition  within 
the  prescribed  limits  could  not  be 
recovered  as  damages.  The  com- 
pensation due  plaintiif  was  meas- 
urable by  the  difference  between 
the  rental  value  of  the  ground  un- 
occupied by  the  competing  stands 
and  such  value  as  it  had  as  it  was 
occupied.  See  Kelly  v.  Miles,  58 
N.  y.  Super.  495. 

The  same  rule  has  been  applied 
to  the  violation  of  a  lease  giving 
the  sole  right  to  sink  and  operate 
oil  wells  on  described  lands.  Duf- 
field  v.  Kosenzweig,  144  Pa.  520, 
539,  150  Pa.  543. 

The  profits  which  might  have 
been  realized  from  a  crop  expected 


to  be  grown  caijnot  be  recovered 
because  too  conjectural.  Smith  v. 
Phillips,  16  Ky.  L.  Rep.  615;  Tay- 
lor V.  Cooper,  104  Mich.  72;. Thomas 
V.  Groom,  102  Ark.  108;  Cornelius 
V.  Lytle,  246  Pa.  205.  See  §§  61, 
870.  And  so  of  profits  from  a 
school  or  from  keeping  boarders. 
Throop  V.  Broaddus,  15  Ky.  L.  Rep. 
812   (Ky.  Super.  Ct.). 

The  cases  which  lay  down  the 
rule  as  to  crops  are  not  generally 
followed,  and  there  is  no  apparent 
reason  why  they  should  be  if  crops 
of  file  kind  like  those  in  question 
were  raised  on  like  local  lands  dur- 
ing the  year  or  years  in  question. 
They  declare  a  very  strict  rule,  and 
one  not  in  harmony  with  the  gen- 
eral rules  under  like  circumstances. 

The  failure  to  secure  premises  in 
which  to  conduct  a  new  business 
does  not  carry  liability  for  loss  sus- 
tained in  the  business  conducted 
elsewhere,  which  would  have  been 
abandoned  if  the  lessor  had  not 
broken  his  contract.  Greer  v.  Var- 
nell,  27  Tex.  Civ.  App.  255. 

90  Bass  V.  West,  110  Ga.  698; 
Neal  V.  Jefferson,  212  Mass.  517, 
41  L.R.A.{N.S.)  387;  Hedrick  v. 
Smith,  —  Tex.  Civ.  App.  — ,  146  S. 
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■where  the  action  is  for  breach  of  contracts  of  lease.^^  If  the 
defendant's  conduct  is  lawless  and  malicious  that  will  be  cause, 
it  has  been  said,  for  holding  him  responsible  for  damages  more 
indefinite  than  in  ordinary  instances  where  such  elements  are 
not  present.'^  The  difficulty  in  the  way  of  recovering  profits  is 
almost  if  not  wholly  insurmountable  if  the  business  in  which  it 
was  expected  they  would  be  made  has  not  been  established.'* 
In  other  cases  the  diificulty  of  proving  damages  of  that  nature 
is  materially  less,  and  the  leaning  of  the  courts  is  in  favor  of 
awarding  them  if  there  is  reasonable  ground  for  believing  that 
the  evidence  shows  their  loss  and  the  amount  thereof  with 
approximate  certainty.  This  is  especially  true  if  the  lessor  has 
the  means  of  showing  the  amount  the  lessee  would  and  could 
have  made  during  the  term  of  his  lease;  every  reasonable  in- 
tendment will  be  made  against  him  for  withholding  the  proof .^* 
A  lessor  who  takes  the  risk  that  seed  furnished  by  him  to  the 
lessee  would  grow  is  liable  for  what  the  evidence  showed  might 
have  been  raised  if  the  seed  had  been  good.^^ 

§  868.  Same  subject.  In  a  New  York  case  which  went  to  the 
court  of  appeals  a  tenant,  evicted  by  his  landlord  by  void  sum- 
mary proceedings  before  a  justice,  which  were  annulled  on 
certiorari,  brought  an  action  for  the  damages  resulting.  On 
the  trial  the  plaintiff  was  the  only  witness  as  to  the  amount  of 
his  loss.  He  estimated  the  damage  to  his  property  in  items 
amounting  to  $4,645,  and  also  testified,  without  objection,  that 
he  lost  a  large  amount — $4,000 — ^which  he  supposed  or  esti- 
mated he  would  have  made  if  he  had  not  been  molested.  This 
supposed  loss,  so  stated,  it  was  held  he  was  not  entitled  to  re- 
cover. ISTo  facts  were  given  which  a  jury  could  weigh;  the 
profits  claimed  to  have  been  lost  were,  so  far  as   appeared, 

W.  305.     See  De  Foor  v.  Stephens,  93  Favar   v.   Riverside   Park,   144 

133  Ga.  617;   Karbach  v.  Fogel,  63      ni.  App.  86. 

Neb.  601.  94  Isabella  G.  M.  Co.  v.  Glenn,  37 

91  Id.;    Smith  v.   Eubanks,   Stew- 

'      .      „          „  Colo.  165. 
art  V.  Lanier  House  Co.,  supra. 

98Gildersleeve    v.    Overstolz,    90  ^^  Flick    v.    Wetherbee,    20    Wis. 

Mo.  App.  518,  530.  392. 
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■wholly  conjectural.®'  In  an  earlier  ease ''  suit  was  brought 
against  a  municipal  corporation  for  causing  a  nuisance  in  the 
street  by  which  the  plaintiff,  as  proprietor  of  a  restaurant  and 
lodging-house,  lost  custom  and  the  consequent  profits.  He 
showed  the  actual  receipts  of  his  hotel  the  year  previous  to  the 
obstruction  complained  of,  the  actual  daily  receipts  during 
its  continuance  and  such  receipts  for  some  months  after  the 
obstruction  was  removed;  also,  that  the  expenses  were  in  the 
same,  or  in  about  the  same,  ratio  to  the  receipts  during  the 
whole  period.  On  this  state  of  facts  Woodruff,  J.,  thus  dis- 
cussed the  right  to  damages  and  the  proof  of  them:  "When 
it  is  borne  in  mind  that  the  plaintiff  kept  a  refectory  and 
boarding-house  for  the  resort  of  daily  visitors  for  their  various 
meals  and  of  transient  persons  for  their  lodgings  it  is  diffi- 
cult to  suggest  any  other  mode  of  ascertaining  the  effect  upon 
the  plaintiff's  business  than  this.  To  say  that  he  must  prove 
what  persons  were  prevented  from  visiting  his  house  and  what 
meals  they  would  have  taken  and  paid  for,  is  to  suggest  a  mode 
of  proof  obviously  impracticable;  and  if  it  was  done,  it  would 
still  leave  the  same  inquiry,  what  would  have  been  the  profits 
upon  the  meals  they  took  and  paid  for,  which  is  now  objected 
to.  The  loss  of  custom  and  the  consequent  loss  of  profits  is  the 
very  matter  to  be  recompensed  in  this  action,  and  the  cases  to 
which  we  are  referred  are  not  analogous.  In  De  Winte  v. 
Wiltse  "  the  plaintiff  recovered  for  the  loss  of  the  rent  he  had 
been  accustomed  to  receive  for  a  house  he  had  elected  to  let  as 
an  inn,  or  tavern,  although,  in  general,  in  actions  for  the  breach 
of  contract,  loss  of  profits  are  not  recoverable;  ®'  and  purely 
contingent  or  speculative  profits,  it  is  sometimes  said,  are  not 
the  subject  of  recovery.  This  is  a  somewhat  loose  statement  of 
the  proposition,  which  does  not  exclude  all  reference  to  probable 

96  Hayden  v.  Florence  S.  M.  Co.,  -  87  St.  John  v.  Mayor,  13  How.  Pr. 

54    N.    Y.    221.    See    Brockway   v.  527. 

Thomas,    36    Ark.    518;    Wolff    v.  98  g  Wend.  325. 
Hvass,  11  N.  Y.  Misc.  561;  Milheim 

v.  Baxter,  46  Colo.  155,  133  Am.  St.  ''  ^^^  Blanchard  v.  Ely,  21  Wend. 

50;   Favar  v.  Eiverview  Park,  144  350;  Dorwin  v.  Potter,  5  Denlp,  306; 

111.  App.  86.  Giles  v.  O'Toole,  4  Barb.  261. 
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profits.  It  is  imdoubtedly  true  [that  profits  are  recoverable] 
under  certain  circumstances,  ia  every  sense;  for  example:  A. 
agrees  to  let  a  tavern-house  to  B.  and  afterwards  refuses  to  give 
a  lease.  The  actual  value  of  the  house,  contrasted  with  the 
sum  paid,  or  to  be  paid,  therefor  is  the  damages  sustained ;  and 
yet  the  elements  of  value  consist  in  location,  good-will,  if  any,  the 
long  habit  of  travelers  to  resort  to  a  well-known  stand  and  like 
circumstanises,  and  the  experience  of  the  past  must  necessarily 
enter  into  the  estimation  of  either  the  witnesses  or  the  jurors. 
On  the  other  hand,  if  a  house  be  hired  for  a  dwelling  the  cost 
of  another  having  equal  advantages  is  the  only  guide  in  deter- 
mining the  damages."  ^  The  doctrine  that  the  breaking  up  of  an 
established  business  conducted  by  a  lessee  makes  the  lessor  liable 
for  the  loss  of  his  prospective  profits  has  recently  been  affirmed 
in  N"ew  York,*  and  applied  in  Texas.' 

Where  a  railroad  company  leased  land  on  which  the  lessee 
erected  a  hotel  and  agreed  to  furnish  rooms  to  the  lessor  for 
station  purposes  and  to  maintain  a  first-class  hotel,  and  the 
lessor  covenanted  to  stop  all  passenger  trains  passing  at  sea- 
sonable hours  for  meals,  the  last  clause  was  regarded  as  not 
going  to  the  whole  consideration  of  the  contract  so  as  to  entitle 
the  lessee  to  recover  as  for  its  total  breach,  there  having  been 
a  failure  for  eleven  months  to  observe  it.  The  damages  recov- 
erable were  limited  to  the  diminution  in  the  earnings  of  the 
hotel  caused  by  such  breach.*  In  another  case  the  lessee  of  a 
railroad  hotel  sued  the  lessor  for  breach  of  its  covenant  to  stop 
its  trains  there  for  meals.  It  was  proper  to  prove  by  the  opin- 
ions of  witnesses  the  rental  value  of  the  hotel  with  and  without 
trains  stopping  in  compliance  with  the  terms  of  the  lease  and  the 

1  Wilkes  V.  Hungerford  M.  Co.,  2  481).     Compare   Karbach   v.   Fogel, 

Bing.  N.  C.  281;  Lacour  v.  Mayor,  63  Neb.  601. 

3  Duer  406;  Marquart  v.  La  Farge,  3  Orange  H.  Co.  v.  Townsend,  — 

5  i^   ggg  Tex.  Civ.  App.  -  130  S.  W.  701. 

„  '  ,3  ,.,         ,.„  XT  -ST-  ooo  *  Union  Pac.  R.  Co.  v.  Travelers' 

Z  Snow  V.  Pulitzer,  142  N.  Y.  263;       ^^^   ^^  ^^  ^^^   ^^^^  ^8  C.  C.  A.  1. 

Schile  V.  Brokhahus,  80  N.  Y.  614;  ^^^^^^^^  j^  Frankfort  &  C.  R.  Co. 

Egan  V.  Browne,  128  App.  Div.  (N.  ^    Jackson,  153  Ky.  534,  involving 

Y.)    184;    Nemrow  v.  Assembly  C.  the  liability  of  a.  carrier  for  failing 

6  S.   Co.,    121    App.   Div.    (N.   Y.)  to  deliver  coal. 
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value  of  the  leasehold  interest  with  and  without  such  compliance. 
It  is  strongly  intimated  that  if  the  hotel  had  been  operated  with 
trains  stopping  there  as  the  contract  contemplated  the  damages 
would  have  been  measured  by  the  loss  of  profits  resulting  from 
the  breach.® 

There  is  no  reason  for  applying  a  more  favorable  rule  to  a 
party  injuring  another's  business  by  an  act  which  is  both  a  tort 
and  a  breach  of  contract,  as  is  the  case  when  a  landlord  dis- 
turbs the  possession  of  his  tenant,  than  to  one  who  so  disturbs 
a  possession  and  impairs  a  business  merely  as  a  tort-feasor; 
though  in  many  cases  of  tort  the  jury  is  permitted  to  award 
compensation  upon  less  certain  proof  than  that  ordinarily  re- 
quired in  actions  upon  contracts.  Hence,  when  the  action  for 
disturbance  of  possession  is  based  upon  the  tort,  as  it  must  be 
when  brought  against  one  standing  in  no  privity  to  the  plaintiff 
and  as  it  may  be  even  against  the  landlord,  its  form  may  have 
some  influence  on  the  required  certainty  of  proof.  But  where 
there  is  a  legal  standard  of  damages,  and  this  equally  measures 
the  compensation  due  to  the  injured  party,  whether  the  act  com- 
plained of  is  a  tort  or  a  breach  of  contract,  any  evidence  which 
would  suffice  in  the  one  form  of  action  to  prove  that  act  and  its 
consequences  ought  to  be  accepted  as  sufficient  in  the  other  for 
the  same  purposes.  If  there  be  any  such  rule  as  that  loss  of 
profit  constitutes  no  ground  or  element  of  damages,  it  is  not  a 
universal  nor  a  general  rule.  There  are  numerous  cases,  even 
for  breach  of  contract,  in  which  profits  have  been  properly  held 
to  constitute,  not  only  an  element,  but  the  measure  of  damages.' 
When  it  is  advisedly  said  that  profits  are  uncertain  and  specula- 
tive and  cannot  be  recovered  when  there  is  an  alleged  loss  of 
them,  it  is  not  meant  that  profits  are  not  recoverable  merely  be- 
cause they  are  such,  nor  because  they  are  necessarily  speculative, 
contingent  and  too  uncertain  to  be  proved ;  but  they  are  rejected 
when  they  are  so ;  and  it  is  probable  that  the  inquiry  for  them 
has  been  generally  proposed  when  it  must  end  in  fruitless  un- 

6  Cleveland,  etc.  R.  Co.  v.  Wood,      558;  Chesapeake  &  0.  R.  Co.  v.  Per- 
189  111.  352,  90  111.  App.  551. 
6  Allison    V.    Chandler,    11    Mich.      kins,  127  Ky.  110.    See  §§  53-74. 
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certainty;  and  therefore,  it  is  more  a  general  trutli  than  a  gen- 
eral principle  that  a  loss  of  profits  is  not  ground  on  which  dam- 
ages can  be  given.'  When  a  trespass  results  in  the  destruction  of 
a  leased  building,  with  consequent  interruption  of  a  going  busi- 
ness the  loss  of  future  profits  (these  being  reasonably  certain 
and  proved  with  reasonable  exactitude),  forms  a  proper  element 
for  consideration  in  awarding  compensatory  damages.'  In  an 
early  case  ®  the  defendant  agreed  to  let  the  plaintiff  have 
the  use  of  certain  mills  for  six  months  for  lOZ.,  which 
was  shown  to  be  the  full  rental  value;  but  damages  for  be- 
ing deprived  of  the  use  to  the  amount  of  500L  were  given  with 
the  sanction  of  the  court  by  reason  of  the  stock  laid  in  by  the 
plaintiff.^"    In  a  recent  case  there  was  a  lease  of  land  made  for 


TShutt  V.  Lockner,  77  Neb.  397; 
Harmon  v.  Frye,  103  Ark.  584. 

The  text  is  quoted  with  approval 
in  Brigham  v.  Carlisle,  78  Ala.  243, 
249,  56  Am.  Rep.  28;  in  Cleveland, 
etc.  R.  Co.  V.  Wood,  supra,  and  in 
Hirschborn  v.  Bradley,  117  Iowa 
130. 

8  Weinman  v.  De  Palma,  232  W. 
S.  571,  58  L.  ed.  733. 

9  Nurse  v.  Barns,  T.  Raym.  77. 

10  In  Green  v.  Williams,  45  111. 
206,  the  defendant  had  rented  a 
store  to  the  plaintiff  for  a  year,  in 
which  the  latter  intended  to  carry 
on  business  as  a  milliner.  Before 
the  term  commenced  the  defendant 
leased  and  gave  possession  to 
another.  The  court  said  the  plain- 
tiff is  entitled  to  recover  all  ex- 
penses necessarily  incurred  by  her 
in  consequence  of-gthe  defendant's 
refusal  to  give  possession,  so  far  as 
said  expenses  are  declared  for;  but 
she  is  not  entitled  to  recover 
profits  that  she  might  have  made 
by  conducting  her  business  upon 
the  demised  premises.  Such  dam- 
ages are  remote,  speculative  and  in- 
capable of  ascertainment.  Besides, 
it  does  not  appear  that  the  plain- 


tiff was  not  able  to  find  another 
store  equally  favorable  to  her  busi- 
ness. Olmsted  v.  Burke,  25  111.  86; 
Giles  V.  O'Toole,  4  Barb.  261; 
Hodges  V.  Fries,  34  Fla.  63,  72. 
"If,  however,  it  had  appeared  that 
her  business  was  unavoidably  sus- 
pended in  consequence  of  the  de- 
fendant's breach  of  his  contract,  we 
are  of  opinion  she  should  receive, 
not  speculative  profits,  but  interest 
during  such  suspension  on  the 
amount  of  capital  invested  in  her 
business,  and  for  the  time  bein^ 
lying  idle.  Freeman  v.  Clute,  3 
Barb.  424."  See  De  La  Zerda  v. 
Korn,  25  Tex.  Sup.  188;  Rhodes  v. 
Baird,  16  Ohio  St.  573. 

In  Dobbins  v.  Duquid,  65  111.  464, 
the  lessor  of  premises  usad  by  the 
lessees  in  carrying  on  the  business 
of  dealing  in  wood  and  coal,  after 
the  destruction  of  the  buildings 
thereon  by  the  great  Chicago  fire  in 
1871,  and  before  the  expiration  of 
the  term,  leased  the  premises  to 
other  parties,  and  put  them  in  pos- 
session. This  was  supposed  to  be 
done  by  some  forgetfulness  or  mis- 
take. The  court  held  that  the  les- 
sor was  liable  to  the  prior  lessees,  in 
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the  purpose  of  pasturing  cattle ;  the  area  was  materially  less  than 
the  lessor  stated  and  than  the  lessee  understood.  During  the 
season  the  deficiency  was  discovered,  and  some  of  the  cattle 
were  removed  to  other  premises.  These  were  deficient  in  feed, 
and  the  growth  of  the  cattle  allowed  to  remain  on  the  leased 
land  and  of  those  removed  was  retarded.  The  recovery  in- 
cluded the  loss  caused  by  the  failure  to  take  on  flesh  because  of 
the  deficient  pasturage.^* 

§  869.  Same  subject.  A  case  decided  in  Wisconsin  involved 
the  question  of  the  lessor's  liability  for  the  loss  of  the  lessee's 
profits.  The  lease  was  made  with  knowledge  of  the  existence 
of  an  outstanding  demise.  The  lessee  had  been  and  was  then 
carrying  on  business  in  the  vicinity  of  the  leased  premises. 
After  considering  and  applying  the  general  rules  of  damages 
which  have  been  stated  the  court,  by  Lyon,  J.,  said  that  if  the 
plaintiff  hired  the  store  for  the  purpose  of  continuing  his  for- 
mer business  therein  and  the  defendant  knew  that  fact  and  exe- 
cuted the  lease  with  Imowledge  that  he  could  not  give  posses- 
sion at  the  stipulated  time,  he  took  the  risk  of  the  plaintiff 
being  able  to  procure  another  suitable  store  for  his  business. 
The  inability  of  the  lessee  to  do  so  would  render  the  lessor  liable 
for  the  damages  resulting  to  the  former's  business.  This  is 
plainly  within  the  rule  of  Hadley  v.  Baxendale  because,  under 
such  circumstances,  the  parties  may  fairly  be  considered  to  have 
contemplated  that  the  breach  of  the  covenant  would  necessarily 
destroy  or  greatly  impair  the  value  of  plaintiff's  business.  If 
he  recovered  therefor  he  cannot  also  recover  the  value  of  his 
lease,  because  such  value  is  necessarily  a  factor  in  estimating 
the  damages  to  the  business. ^^    In  such  a  case  he  may,  however, 

any    event,    for    the    difference    be-  which  had  been  demised,  the  court 

tween  the  rent  to  be  paid  and  the  holding  that  it  was   the  plaintiff's 

actual  rental  value  of  the  property,  duty  to  make  ordinary  and  reason- 

and  also  for  any  loss  to  their  busi-  able  effort  to  prevent  any  loss  to 

ness    which    could    not    reasonably  their    business.      By    declining    the 

have    been    avoided.     The    plaintiff  defendant's  offer  they  failed  in  that 

was  prevented  from  recovering  any-  duty. 

thing  under  this  last  ruling  by  hav-  H  Skinner  v.  Gibson,  86  Kan.  431. 

ing    refused    the    defendant's    offer  12  Smith    v.    Wunderlich,    70    111. 

of    other    premises    near    to    those  426,  433. 
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recover  money  paid  as  rent  and  the  expense  incurred  in  re- 
moving goods  to  the  leased  store,  they  having  been  taken  there 
with  the  lessor's  consent,  and  removing  them  therefrom.  "We 
agree  with  Mr.  Justice  Paine  ^*  that  to  ascertain  the  value  of  a 
business  an  inquiry  as  to  the  profits  thereof  is  necessary.  Prob- 
ably value  and  net  profits  are  convertible  terms  as  applied  to  a 
business.  Yet  the  law  in  many  cases  gives  damages  for  breaches 
of  contracts  based  on  prospective  profits  when  they  are  fairly 
within  the  contemplation  of  the  parties,  are  not  too  remote  and 
conjectural  and  are  susceptible  of  being  ascertained  with  rea- 
sonably certainty.  If  the  plaintiff  shows  himself  entitled  to 
recover  damages  to  his  business  the  character,  extent  and  value 
of  his  established  business  when  the  lease  was  executed  and  be- 
fore will  furnish  a  guide  to  the  jury  in  assessing  the  prospec- 
tive and  probable  value  thereof  had  the  plaintiff  been  permitted 
to  transfer  it  to  the  store"  in  question.  "Carried  on  in  the  im- 
mediate vicinity  of  the  old  stand  and  by  the  same  person,  pre- 
sumably the  business  would  have  been  equally  prosperous.  This 
presumption  may  be  rebutted  by  proof  of  facts  and  circum- 
stances tending  to  show  that  the  business  would  probably  have 
been  less  remunerative  had  it  been  so  continued.  It  is  said  in 
argument  that  no  case  can  be  found  which  gives  damages  for  the 
loss  of  anticipated  profits  because  a  landlord  fails  to  give  pos- 
eession  at  the  time  agreed  upon.  This  is  scarcely  a  correct 
statement.  The  case  of  Ward  v.  Smith  ^*  seems  to  be  just  such  a 
case.  It  is  conceded  that  if  the  plaintiff  had  not  a  business  al- 
ready built  up  and  established  in  the  same  vicjinity,  which,  with 
his  good-will,  could  have  been  transferred  to  the  store  in  ques- 
tion, there  would  have  been  no  basis  upon  which  to  estimate  the 
prospective  value  of  the  business  which  the  plaintiff  would  have 
done  there  had  he  obtained  possession  and  carried  on  the  busi- 
ness therein.  In  such  case  profits  would  probably  be  too  con- 
jectural and  uncertain  to  be  the  basis  of  a  recovery."  ^* 

18  In  Shepard  v.  Milwaukee  G.  L.  be  authority  now.     Marrin  v.  Gra- 

Co.,  15  Wis.  318,  82  Am.  Dec.  679.  ver,  8  Ont.  39,  45. 

14 11    Price,    19.     This    case    was  IB  Poposkey  v.  Munkwitz,  68  Wis. 

ruled  before  Hadley   v.   Baxendale,  322,  333,  60  Am.  Eep.  858;   Gilder- 

and  is  said  by  Armour,  J.,  not  to  sleeve  v.  Overstolz,  90  Mo.  App.  518, 
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A  comparatively  recent  English  case  appears  to  proceed  upon 
a  view  differing  from  that  suggested  in  the  closing  sentences 
of  the  extract  quoted.  The  lessor  delayed  giving  the  lessee 
possession  of  the  premises,  which  he  knew  were  desired  for  the 
purpose  of  establishing  the  business  of  oil  refining.  Counsel  con- 
tended that  the  rule  of  Hadley  v.  Baxendale  did  not  apply ;  and 
that  damages  could  not  be  given  for  loss  of  prospective  profits, 
though  the  rule  of  the  Scotch  law  is  othervnse."  In  answer 
Try,  J.,  observed  that  the  defendant  must  have  known  that  the 
plaintiff's  business  could  not  be  carried  on  without  possession  of 
the  premises,  and  awarded  damages  at  £250.^''  In  Ontario  this 
case  is  not  recognized  as  authority  for  the  recovery  of  profits, 
and  the  liability  of  a  lessor  therefor  is  denied  by  a  majority  of 
the  court  of  queen's  bench.^*  The  rule  of  the  Wisconsin  case 
quoted  from  has  been  approved  in  that  state,  and  it  has  been 
ruled  there  that  evidence  of  previous  annual  profits  made  in 
carrying  on  a  theater  and  saloon  in  a  leased  building  is  ad- 
missible to  show  the  profits  which  the  lessee  might  reasonably 
anticipate  from  a  continuation  of  such  business  during  the 
balance  of  the  term  as  a  basis  for  estimating  the  damages  re- 
coverable for  a  wrongful  eviction;  it  was  also  held  that 
profits  made  on  Sundays,  as  a  result  of  the  violation  of  the 
law,  can  form  no  legal  basis  for  the  estimate  of  such  damages." 

531;    J^arrait   v.   Peters,   145   Mich.  plaintiff  for  the  period  between  the 

29.  5th   of   September,    1876,   and   the 

iSDunlop  V.  Higgins,  1  H.  of  L.  time  when  he  actually  gained  pos- 

Cas.  381.  session  of  other  premises.    I  shall 

IT  Jaques    v.    Millar,    6    Ch.   Div.  not  attempt  to  explain  in  detail  the 

153,  overruled  on  another  question  motives  which  operate  on  my  mind, 

in  Marshall  v.  Berridge,  19  id.  233.  But  I  am  entitled  to  have  regard  to 

Fry,  J.,  said  in  the  principal  case:  the  damages  which  may  be  reason- 

"Damages   are  claimed  in  addition  ably  said  to  have  naturally  arisen 

to  the  specific  performance  of  the  from  the  delay,  or  which  may  be 

agreement  in  respect  of  the  delay  reasonably   supposed  to   have   been 

which  was   caused  by   the   defend-  in  the  contemplation  of  the  parties 

ant's  willful  refusal  to  perform  his  as  likely  to  arise  from  the  partial 

contract,  a/nd  the  consequent  loss  of  breach  of  the  contract." 

profit  to   the  plaintiff.     I  thinli  I  18  Marrin  v.  Graver,  8  Out.  39. 

am    at    liberty    to    consider    what  WRaynor    v.    Blatz    B.    Co.,    100 

would  have  been  the  value  of  the  Wis.  414;   Young  v.  Stevenson,  75 

possession   of   the  premises  to  the  Ark.  181,  citing  the  text. 
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Whatever  may  have  been  decided  hj  the  English  case  referred  to, 
it  is  well  established  in  this  country,  in  harmony  with  the  state- 
ment in  the  Wisconsin  case,  that  estimated  profits  are  not  re- 
coverable if  they  are  dependent  upon  the  result  of  a  business 
which  has  not  been  established.^" 

Profits  may  be  recovered  in  New  Hampshire  if  an  estab- 
lished business  is  interrupted.  Where  water  was  diverted  from 
a  lessee  so  that  he  had  to  discontinue  the  business  for  which 
he  had  obtained  the  lease  it  was  ruled  that  the  making  of 
profits  was  the  presumable  object  of  the  business,  and  their 
loss  could  be  reasonably  anticipated  by  both  parties  as  the  re- 
sult of  the  lessor's  act.^^  A  landlord  ousted  a  tenant  during 
his  term,  and  the  latter  brought  trespass.  Not  having  re- 
entered it  was  held  he  could  recover  damages  for  the  ouster 
and  all  the  necessary  or  natural  consequences  thereof,  includ- 
ing those  resulting  from  breaking  up  his  business,  but  not  for 
the  value  of  the  unexpired  term  or  the  mesne  profits.^^ 


aoMilhedm  v.  Baxter,  46  Colo. 
155,  143  Am.  St.  50.     See  §  60. 

81  Crawford  v.  Parsons,  63  N.  H. 
438. 

Profits  which  are  the  immediate 
fruit  of  the  contract  and  are  inde- 
pendent of  any  collateral  enter- 
prise entered  into  in  contemplation 
of  the  contract  are  recoverable  in 
Georgia  where  the  tenant  is  ousted 
by  a  third  person.  Whitloek  v.  S. 
G.  Mozley  &  Co.,  142  Ga.  305. 

In  a  case  in  the  New  York  court 
of  common  pleas  the  lease  was  of  a 
market,  and  the  right  to  recover 
for  injury  to  business  was  denied. 
The  action  was  in  trespass,  though 
the  acts  complained  of  amounted 
in  law  merely  to  an  eviction.  The 
court  applied  the  doctrine  that  the 
profit  to  be  made  by  the  lessee  was 
not  the  subject  of  the  contract  be- 
tween him  and  the  lessor,  but  a 
specific  article,  and  not  the  right  to 
make  a  profit.     Denison  v.  Ford,  10 


Daly  412;  Engelsdorf  v.  Sire,  18 
N.  Y.  Supp.  907.  Referring  to 
Shaw  V.  Hoffman,  25  Mich.  163, 
where  a  tenant  was  evicted  from 
a  sale  and  boarding  stable  on 
July  11th,  and  brought  suit  in  Jan- 
uary following,  claiming  as  items 
of  damage  the  loss  of  profits  he 
would  have  made  by  boarding 
the  horses  of  third  persons,  and 
also  his  loss  by  boarding  his 
own  horses  at  another  stable 
where  he  was  obliged  to  pay  more 
than  he  could  have  boarded  them 
for  himself,  and  where  it  was  held 
that  these  were  proper  elements  of 
damage,  the  judge  who  wrote  the 
opinion  in  the  New  York  case  first 
cited  said  that  it  has  not  been  and 
never  will  be  followed. 

T-he  recovery  of  profits  against  a 
lessor  is  also  refused  in  Iowa.  Alex- 
ander V.  Bishop,  59  Iowa,  572. 

22  Smith  V.  Wunderlich,  70  111 
426. 
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Damages  on  the  basis  of  the  excess  of  the  rental  value  above 
the  stipulated  rent  is  wholly  independent  of  the  consideration 
of  any  special  use  of  the  premises,  the  rental  value  being  merely 
the  actual  or  market  value.  Hence,  if  the  lessee  is  prevented 
by  the  lessor  from  taking  possession  and  has  incurred  any  ex- 
penses for  that  purpose  they  are  an  additional  item  of  damages ; 
and  for  the  same  reason,  if,  after  taking  possession,  the  lessee 
establishes  a  profitable  business,  which  is  broken  up  by  eviction 
or  impaired  by  enforced  suspension  or  transfer  to  another  place, 
any  damages  resulting  therefrom  which  can  be  established  with 
the  requisite  certainty  may  be  recovered,  in  addition  to  that  com- 
puted on  the  basis  of  the  rental  value.  The  recovery  of  the  value 
of  the  lease  has  sometimes  been  supposed  to  include  any  dam- 
age done  to  the  lessee's  business.^^    This  is  obviously  a  mistake 


23  In  the  case  last  cited  McAllis- 
ter, J.,  thus  discusses  this  question: 
"There  is  no  evidence  tending  to 
show  that  after  the  ouster  was 
consummated  they  (the  plaintiflFs) 
made  any  lawful  re-entry  or 
brought  any  action  for  forcible  en- 
try and  detainer  to  recover  posses- 
sion, but,  on  the  contrary,  they 
brought  this  action  to  recover  for 
the  ouster,  before  the  term  ex- 
pired, and,  by  the  instructions  now 
in  question,  the  jury  were  directed, 
in  assessing  damages,  to  first  al- 
low plaintiffs  the  rental  value  of 
the  premises  above  the  rent  they 
were  paying,  for  the  residue  of  the 
term,  and  then  any  loss  sustained 
in  their  business  as  a  necessary 
consequence  of  the  ouster,  after  the 
time  it  occurred.  The  words  any 
loss  would,  of  course,  include  the 
loss  of  profits  which  they  would 
have  realized,  if  they  had  not  been 
ousted,  by  the  use  of  the  premises 
in  carrying  on  their  business.  The 
jury  could  not  understand  it  other- 
wise, because  the  basis  was  laid  for 
estimating  prospective  profits,  by 
showing    what    had    been    the    net 


profits  of  the  business  for  the 
month  next  previous  to  the  ouster, 
which  included  not  only  their  own 
time  and  labor,  but  the  use  of  the 
premises  in  producing  them.  It  is 
obvious  that  the  plaintiflTs  could 
not  realize  the  advanced  rental 
value  over  and  above  what  they 
had  to  pay  for  rent,  as  an  income 
independent  of  the  profits  derived 
from  using  the  premises  in  con- 
ducting their  business,  without 
renting  or  otherwise  disposing  of 
them  to  another  party;  and  com- 
mon experience  '  teaches  us  that 
they  could  not  do  that,  and  still  re- 
tain them,  to  be  used  for  carrying 
on  their  business. 

"There  may  be  cases  where,  from 
the  peculiar  circumstances  of  the 
disseizee's  business,  and  the  actual 
rental  value  of  the  premises,  the 
difference  between  the  actual  rental 
value  and  what  it  was  paying  as 
rent  would  not  be  full  compensa- 
tion for  the  loss  in  having  his  busi- 
ness broken  up  by  the  disseizin. 
Where  such  is  the  case  the  plaintifli 
has  been  permitted  to  make  his 
election,  and  instead  of  recovering 
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where  the  rental,  rather  than  the  special,  value  to  the  lessee  is 
estimated.^*  \ 


the  rental  value  demand  compensa- 
tion for  the  loss  of  profits  in  his 
business  occasioned  by  the  ouster. 
Chapman  v.  Kirby,  49  111.  211, 
though  an  action  on  the  case,  and 
not  trespass,  was  decided  upon  that 
principle;  but  it  seems  to  us  that 
to  allow  as  a  measiure  of  damages 
both  the  advanced  rental  value, 
and  prospective  profits,  which  could 
be  realized  only  by  the  use  of  the 
premises  by  the  plaintiflFs  them- 
selves, would  be  to  establish  mere 
arbitrary  rules  of  damage,  devoid 
of  sense  or  justice  either  in  their 
basis  or  application.  But  aside 
from  improperly  uniting  the  two 
grounds  of  damage,  is  the  rule  as 
to  the  rental  value,  under  the  cir- 
cumstances of  this  case,  a  correct 
one?  It  is  laid  down  by  the  in- 
struction under  consideration,  with- 
out qualification,  and  is  in  effect, 
that  where  a  tenant  for  years  is 
ousted  by  strangers  —  we  say 
strainers,  because  there  is  no  alle- 
gation in  the  declaration  about  the 
tenancy,  or  one  of  the  defendants 
being  lessor, — the  disseizee,  with- 
out a  subsequent  re-entry,  may 
bring  trespass  for  the  disseizin  im- 
mediately after  it  is  effected,  and 
recover  as  one  species  of  damage 
the  value  of  the  unexpired  term. 
Suppose  the  term  has  five,  ten  or 
twenty  years  to  run.  Surely  there 
can  be  no  such  rule  as  that,  be- 
cause, if  there  were,  applicable  to 
terms  for  years,  why  not  upon  the 
same  principle  extend  it  to  any 
greater  estate?  Suppose,  again, 
that  the  plaintiffs'  unexpired  term 
had  five  years  to  run,  and,  without 
any  re-entry,  they  had  waited  four 
years  before  bringing  this  suit,  and 


then  another  year  had  elapsed  be- 
fore trial,  the  statute  of  limitations 
would  not  have  been  transcended; 
but  could  they  recover  mesne  prof- 
its, or  the  rental  value  for  that  en- 
tire period?  If  for  five  months, 
why  not  for  five  years?  The 
answer  to  these  queries  is  to  be 
found  in  the  established  rules  of 
the  common  law.  *  •  * 

"In  the  case  at  bar  the  plaintiffs' 
term  had  not  expired,  and  did  not 
expire  until  several  months  after 
this  suit  was  brought.  There  was 
ample  time  for  them  to  have 
brought  an  action  of  forcible  entry 
and  detainer,  and  thus  have  re- 
gained possession.  That  done,  the 
law,  by  a  kind  of  jus  postlimvnii,  or 
right  of  reprisal,  would  regard  the 
possession  as  having  been  all  along 
in  them  (3  Black.  Com.  210) ;  and 
then  after  the  expiration  of  their 
term  they  would  be  entitled  to  re- 
cover, as  mesne  profits,  the  value 
of  their  lease  or  term;  for,  as  a 
general  rule,  the  annual  value  of 
land  in  the  measure  of  mesne  prof- 
its. Adams  on  Eject.  391;  Sedg. 
on  Dam.  124.  The  theory  on  which 
such  recovery  could  be  had  would 
be  that  the  trespass  was  continued 
to  the  end  of  the  term.''  See  Ash-, 
ley  V.  Warner,  11  Gray,  43. 

84  Dobbins  v.  Duquid,  65  111.  464. 

In  Rhodes  v.  Baird,  16  Ohio  St. 
473,  the  action  was  brought  upon 
a  contract  made  January  1,  1858, 
by  which  the  defendant  agreed  to 
furnish  twenty-seven  acres  of  land 
to  the  plaintiff  on  which  to  plant 
a  peach  orchard;  also  a  dwelling- 
house,  certain  pasturage,  fuel,  and 
about  thirty  acres  of  tillable  land. 
In  consideration  of  this  agreement 
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the  plaintiff  agreed  to  set  out  two 
thousand  peach  trees  on  the  tract 
of  twenty-seven  acres,  and  to  as- 
sist in  the  cultivation  of  a  peach 
orchard  thereon,  and  in  the  busi- 
ness of  raising  and  selling  fruit 
therefrom.  It  was  further  agreed 
that  the  expenses  were  to  be  borne 
by  the  parties  in  equal  portions, 
and  that  the  number  of  trees  should 
be  increased  until  the  entire  twen- 
ty-seven acres  should  be  planted. 
The  agreement  was  to  last  ten 
years  or  longer  if  the  orchard 
should  continue  to  bear  fruit  and 
prove  profitable.  A  lease  was  to 
be  niade  to  the  plaintiff  embodying 
those  terms.  After  he  had  been  in 
possession  and  planted  two  thou- 
sand peach  trees,  defendant  refused 
to  execute  the  lease,  and  plaintiff 
was  evicted  from  a  part  of  the 
premises  when  the  peach  trees  were 
about  two  years  old.  On  the  trial 
a.  witness  who  had  the  special 
knowledge  to  qualify  him  to  testi- 
fy as  an  expert  was  asked  the  fol- 
lowing questions:  First.  What  is 
the  average  life  of  a  peach  orchard 
in  this  country?  Second.  Taking 
the  average  of  crops  for  the  last 
ten  or  fifteen  years  in  this  country, 
how  many  crops  may  be  reasonably 
expected  from  a  peach  orchard  dur- 
ing its  life?  Third.  Taking  the 
average  of  prices  for  the  last  ten 
or  fifteen  years,  what  would  be  the 
future  profits  of  a  peach  orchard 
of  budded  trees  in  this  county  upon 
an  average  crop'?  Fourth.  Taking 
the  probabilities  of  crops  in  the  fu- 
ture, and  the  average  price  of 
peaches  for  the  last  ten  or  fifteen 
years,  what  would  be  the  value  per 
tree  of  such  a  peach  orchard,  two 


years  old,  with  the  privilege  of 
having  them  stand  on  the  land  for 
the  life  of  the  orchard?  The  wit- 
ness testified,  under  objection,  in 
answer  to  these  questions,  "that 
the  average  life  of  peach  orchards 
in  this  county,  in  ordinary  good  lo- 
cations, is  about  twelve  to  fifteen 
years,  and  that  taking'  the  aver- 
age of  peach  crops  for  the  last  ten 
or  fifteen  years  in  this  county  he 
was  of  opinion  that  a  peach  crop 
might  reasonably  be  expected,  from 
an  orchard  in  this  county,  about 
once  in  three  or  four  years,  after  it 
began  bearing  and  during  its  life. 
And  that  taking  the  average  of 
prices  for  the  last  ten  or  fifteen 
y^rs  in  this  country,  the  future 
profits  of  a  peach  orchard  of  budded 
trees  in  this  county,  upon  an  aver- 
age crop,  would  be  probably,  at  a 
low  estimate,  about  one  dollar  and 
fifty  cents  per  tree  in  the  orchard 
for  each  crop;  that  he  knew  no 
market  value  for  peach  trees  about 
two  years  old  in  such  an  orchard; 
that  he  never  knew  or  heard  of  one 
selling  at  that  age,  and  that  judg- 
ing from  what  a  peach  orchard 
would  probably  produce,  and  the 
probable  price  of  peaches,  he  would 
be  of  the  opinion  that  such  an 
orchard  would  be  worth  about  one 
dollar  and  fifty  cents  per  tree." 

There  was  testimony  tending  to 
show  that  the  plaintiff  was  to  have 
a  certain  house  to  live  in  and  pas- 
turage for  five  or  six  head  of  horses 
and  cattle,  and  about  thirty  acres 
of  other  land  of  the  defendant  to 
till  during  the  continuance  of  said 
contract,  and  that  he  had  been  pre- 
vented from  the  use  thereof  by  the 
defendant.     The  plaintiff  as  a  wit- 


3224 


BTJTHEEXAND    ON    DAMAGES. 


[§    8Y0 


cidental  losses.     Thus,  where  a  lessee  conducts  the  business 
himself  it  is  competent  for  him  to  testify  as  to  the  value  of  the 


ness,  being  a  farmer,  gave  evidence 
tending  to  ahovir  the  yearly  value 
of  the  rent  of  the  house,  the  profits 
he  might  probably  have  realized 
from  said  thirty  acres  of  land  dur- 
ing the  ten  yearS  which  he  said  the 
contract  was  to  continue,  and  the 
value  of  the  pasturage  to  him  for 
the  same  time.  A  judgment  hav- 
ing been  recovered  of  $1,000  by  the 
plaintiflf,  it  was  reversed  on  error 
by  reason  of  the  admission  of  the 
foregoing  testimony.  White,  J., 
delivering  the  unanimous  opinion  of 
the  court,  said:  "The  testimony 
excepted  to  by  the  plaintiff  in  error 
related  to  the  probable  future  prof- 
its of  a  peach  orchard  not  yet 
grown,  to  the  profits  the  plaintiff 
would  probably  have  made  from 
the  thirty  acres,  and  to  the  value 
of  the  pasturage  to  him  during  the 
time.  The  testimony  was  offered 
in  chief  by  the  plaintiff,  as  fur- 
nishing the  basis  on  which  his  dam- 
ages were  to  be  assessed  by  the 
jury.  It  was  uncertain  and  specu- 
lative in  its  nature  and  must  have 
been,  in  a  great  degree,  conjectural. 
The  general  rules  as  to  the  meas- 
ure of  damages  are  well  under- 
stood. The  difficulty  lies  in  making 
a  proper  application  of  them  to 
particular  cases.  It  is  a  well  es- 
tablished rule  that  the  damages  to 
be  recovered  for  a  breach  of  a  con- 
tract must  be  shown  with  cer- 
tainty, and  not  left  to  speculation 
or  conjecture.  In  the  practical  ap- 
plication of  this  general  rule, 
others  have  been  adopted  as  guides 
in  ascertaining  the  required  cer- 
tainty, as  (1)  that  the  damage 
must  flow  naturally  and  directly 
from  the  breach  of  the  contract; 
that  is,  must  be  such  as  might  be 


presumed  to  flow  from  its  viola- 
tion; and  (2)  must  be  not  the 
remote  but  the  proximate  con- 
sequence of  such  breach.  In  cases 
where  the  damages  may  be  esti- 
mated in  a  variety  of  ways,  that 
mode  should  be  adopted  which  is 
most  definite  and  certain.  In  the 
present  case,  as  respects  the  prop- 
erty, the  immediate  and  proximate 
consequence  of  the  breach  of  the 
contract  by  the  eviction  was  the 
loss  of  the  use  of  the  premises  for 
the  term.  To  the  extent  that  the 
damages  depended  on  the  loss  of 
the  use  of  the  property,  its  market 
value  at  the  time"  of  the  eviction, 
subject  to  the  performance  of  the 
contract  on  the  part  of  the  plaintiff, 
furnished  the  standard  for  assess- 
ing the  damages.  If  it  had  no  gen- 
eral market  value,  it  should  have 
been  ascertained  from  witnesses 
whose  skill  and  experience  enable 
them  to  testify  directly  to  such 
value,  in  view  of  the  hazards  and 
chances  of  the  business  to  which 
the  laud  was  to  be  devoted.  Griffin 
V.  Colver,  16  N.  Y.  489;  Giles  v. 
O'Toole,  4  Barb.  261;  Newbrough  v. 
Walker,  8  Gratt.  16,  56  Am.  Dec. 
327.  This  would  only  be  applying 
the  same  principle  for  ascertaining 
the  value  of  property  which,  by 
reason  of  its  limited  use,  had  no 
general  market  value,  which  is 
adopted  with  reference  to  proving 
the  present  worth  of  the  future  use 
of  property,  which,  by  reason  of 
its  being  in  greater  demand,  has 
such  market  value.  In  the  case  of 
property  of  the  former  description 
the  range  for  obtaining  testimony 
as  to  the  value  is,  of  course,  more 
circumscribed  than  it  is  in  the  case 
of   property   of  the   latter   descrip- 
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business,  based  upon  its  average  daily  profits.  But  tbe  lessee  is 
not  always  entitled  to  recover  damages  based  upon  such  a  compu- 


tion.  But  in  either  case  the  prov- 
ing the  value  of  the  property  by 
witnesses  having  competent  knowl- 
edge of  the  subject  is  more  certain 
and  direct  than  to  undertake  to  do 
so  by  submitting  to  the  jury,  as  the 
grounds  on  which  to  make  up  their 
verdict,  the  supposed  future  profits. 

"The  profits  testified  to  in  the 
present  case  were  remote  and  con- 
tingent, depending  on  the  character 
of  the  future  seasons  and  markets, 
and  a  variety  of  other  causes  of  no 
certain  or  uniform  operation. 
Neither  did  the  amount  of  the 
plaintiff's  expenditures,  made  in 
obtaining  or  performing  the  con- 
tract, furnish  the  measure  of  his 
damages,  or  constitute  the  fact  to 
which  his  evidence  in  chief,  on  the 
question  of  damages,  ought  to  have 
been  directed.  For  this  would  be 
to  allow  the  plaintiflF,  in  case  he 
had  made  a  bad  bargain,  to  charge 
his  losses  resulting  therefrom  upon 
his  adversary;  and,  on  the  other 
hand,  if  his  contract  had  been  a 
profitable  one,  to  deprive  him  of 
its  benefits.  In  regard  to  the  ques- 
tion objected  to,  and  kindred  in- 
quiries, it  may  also  be  remarked 
that  we  do  not  doubt  it  would  be 
the  right  of  a  party,  on  cross-ex- 
amination, to  propound  such  ques- 
tions to  the  witnesses  who  might 
have  testified  to  the  value  of  the 
property  in  question.  This  could 
be  done  in  order  to  ascertain  the 
grounds  of  their  judgment  and  as 
tending  to  test  its  correctness." 
See  §  62. 

This  opinion  seems  to  sanction 
the  admission  of  the  opinions  of 
expert  witnesses  to  prove  the  value 
of  property  having  no  market 
value;  and  yet  that  the  statement 
in  chief  of  the  material  facts  on 
Suth.  Dam.  Vol.  III.— 49. 


which  the  opinions  are  based  is 
error;  that  such  facts  are  only  to 
be  elicited  on  cross-examination. 
If  the  damages  for  the  loss  of  the 
use  of  the  property  are  its  value  at 
the  time  of  the  eviction,  subject  to 
the  performance  of  the  contract 
on  the  part  of  the  plaintiff  in  error, 
as  the  opinion  asserts,  the  meaning 
must  be  the  value  enhanced  by  con- 
sidering the  benefits  which  would 
have  accrued  from  the  performance 
of  the  contract  by  the  party  who 
has  in  fact  abandoned  it.  How 
shall  the  value  of  those  benefits  be 
ascertained?  Undoubtedly  by  con- 
sideration of  all  the  facts  pro  and 
con  which  show  what  are  the  prob- 
abilities or  certainties  as  well  as 
hazards  and  chances  of  the  busi- 
ness. It  is  believed  to  be  the 
province  of  the  jury  to  consider 
these,  and  that  opinions  derive 
their  chief  value,  when  sound,  from 
them. 

In  Allison  v.  Chandler,  11  Mich. 
542,  trespass  was  brought  against 
the  landlord  to  recover  damages  for 
ousting  his  tenant  from  the  de- 
mised premises.  In  the  opinion  of 
Christiancy,  J.,  is  an  interesting 
discussion  of  the  elements  of  dam- 
age as  well  as  of  the  proper  modes 
of  proof.  He  says:  "The  law 
does  not  require  impossibilities, 
and  cannot  therefore  require  a  high- 
er degree  of  certainty  than  the  na- 
ture of  the  case  admits.  And  we 
can  see  no  good  reason  for  requir- 
ing any  higher  degree  of  certainty 
in  respect  to  the  amount  of  dam- 
ages than  in  respect  to  any  other 
branch  of  the  cause.  Juries  are  al- 
lowed to  act  upon  probable  and  in- 
ferential as  well  as  direct  and 
positive  proof.  And  when,  from 
the  nature  of  the  case,  the  amount 
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tation  of  what  the  net  profits  of  the  business  would  have  been.  The 
jujy  is  entitled  to  consider  also  whether  profits  would  have  con- 


of  the  damages  cannot  be  estimated 
with  certainty,  or  only  a  part  of 
them  can  be  so  estimated,  we  can 
see  no  objection  to  placing  before 
the  jury  all  the  facts  and  circum- 
stances of  the  case  having  any 
tendency  to  show  damages,  or  their 
probable  amount,  so  as  to  enable 
them  to  make  the  most  intelligible 
and  probable  estimate  which  the 
nature  of  the  case  will  permit. 
This  should,  of  course,  be  done  with 
such  instructions  and  advice  from 
the  court  as  the  circumstances  of 
the  case  may  require,  and"  as  may 
tend  to  prevent  the  allowance  of 
such  as  may  be  merely  possible,  or 
too  remote  or  fanciful  in  their 
character  to  be  safely  considered  as 
the  result  of  the  injury.  *  *  *  The 
justice  of  the  principles  we  have 
endeavored  to  explain  will,  we 
think,  be  sufficiently  manifest  in 
their  application  to  the  present 
case.  The  evidence  strongly  tended 
to  show  an  ouster  of  the  plaintiff 
for  the  balance  of  the  term  by  the 
defendant's  act.  This  term  was  the 
property  of  the  plaintiff;  and  as 
proprietor  he  was  entitled  to  all 
the  benefits  he  could  derive  from 
it.  He  could  not  by  law  be  com- 
pelled to  sell  it  for  such  sum  as 
it  might  be  worth  to  others;  and, 
when  tortiously  taken  from  him 
against  his  will,  he  cannot  justly 
be  limited  to  such  a  sum,  or  the 
difference  between  the  rent  he  was 
paying  and  the  fair  rental  value 
of  the  premises,  if  the  premises 
were  of  much  greater  and  peculiar 
value  to  him  on  account  of  the 
business  he  had  established  in  the 
store,  and  the  resort  of  customers 
to  that  particular  place,  or  the 
good-will  of  the  place,  in  his  trade 
or  business.     His  right  to  the  full 


enjoyment  of  the  use  of  the  prem- 
ises, in  any  maimer  not  forbidden 
by  the  lease,  was  as  clear  as  that 
to  sell  or  dispose  of  it,  and  was  as 
much  his  property  as  the  term  it- 
self, and  entitled  to  the  same  pro- 
tection from  the  laws.  He  had  used 
the  premises  as  a  jewelry  store  and 
place  of  business  for  the  repairing 
of  watches,  making  gold  pens,  etc. 
This  business  must  be  broken  up 
by  the  ouster,  unless  the  plaintiff 
could  obtain  another  fit  place  for 
it;  and  if  the  only  place  he  could 
obtain  was  less  fitted  and  less  valu- 
able to  bim  for  that  purpose,  then 
such  business  would  be  injured  to 
the  extent  of  this  difference;  and 
this  would  be  the  natural,  direct 
and  immediate  consequence  of  the 
injury.  To  confine  the  plaintiff  to 
the  difference  between  the  rent  paid 
and  the  fair  rental  value  of  the 
premises  to  others,  for  the  balance 
of  the  term,  would  be  but  a  mock- 
ery of  justice.  To  test  this,  sup- 
pose the  plaintiff  is  actually  pay- 
ing that  full  rental  value,  and  has 
established  a  business  upon  the 
premises,  the  clear  gains  or  profits 
of  which  have  been  an  average  of 
$1,000  per  year;  and  he  is  ousted 
from  the  premises  and  this  business 
entirely  broken  up  for  the  balance 
of  the  time;  can  he  be  allowed  to 
recover  nothing  but  six  cents  for 
his  loss?  To  ask  such  a  question 
is  to  answer  it.  The  rule  which 
would  confine  the  plaintiff  to  the 
difference  between  such  rental  value 
and  the  stipulated  rent  can  rest 
only  upon  the  assumption  that  the 
plaintiff  might  (as  in  case  of  per- 
sonal property)  go  at  once  into  the 
market  and  obtain  another  building 
equally  well  fitted  for  his  business, 
and  that  for  the  same  rent;  and  to 
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tinued  in  the  same  ratio.  In  an  Iowa  case  ^^  where  a  lessee 
was  refused  possession  of  a  farm  to  be  worked  on  shares  the 
court  said:  "By  the  contract  the  plaintiff  not  only  secured  a 
place  in  which  to  live,  but  also  employment  for  himself  during 
a  year's  time.  If  the  defendant,  without  cause,  refused  to  let 
the  plaintiff  into  possession,  what  is  the  direct  consequence? 
It  is  that  he  may  be  deprived  of  employment,  as  well  as  a  home 
in  which  to  reside.  Therefore,  a  reasonable  allowance  might, 
in  proper  cases,  be  made,  to  the  lessee  of  a  farm  for  necessary 
loss  of  time  in  looking  for  another  place,  or  seeking  other 
employment,  where  such  lessee  sustains  such  loss  as  the  direct 
result  of  the  lessor's  wrongful  act  and  uses  due  diligence  and 
reasonable  exertions  to  present  the  loss  or  to  reduce  the 
amount.^®  The  last  proposition,  as  to  loss  of  time,  is  quite  near 
the  line  (often  difficult  to  trace,  if  not  mysterious)  which 
divides  direct  and  proximate  from  remote  and  consequential 
damages;  but,  qualified  as  above  stated,  we  deem  it  correct. 
Damages  claimed  to  result  from  failure  to  get  another  farm 
would,  in  ordinary  cases,  if  not,  indeed,  in  all  cases,  be 
beyond  the  boundary  line  which  separates  recoverable  damages 
from  those  which  are  not  recoverable."  '^  A  less  extended 
liability  is  imposed  on  the  lessor  in  California.  In  an  action 
there  by  the  lessee  of  farming  land  for  a  breach  of  the  covenant 

justify  such  a  rule  of  damages,  this  lowed  to  recover  for  this  injury  to 
rule  must  be  taken  as  a,  conclusive  his  business,  it  would  seem  to  fol- 
presumption  of  law.  »  *  *  The  Jq^^  as  a  necessary  consequence, 
plaintiflf  in  this  case  did  hire  tj,at  the  value  of  that  business,  be- 
another  store,  the  best  he  could  ob-  j^^.^  ^.jjg  jj^j^^y  as  well  as  after,  not 
tain,  but  not  nearly  so  good  for  his  ^^^^  ^^^„^^  ^^^  ghould  be  shown  as 
business;  his  customers  did  not  ^^  indispensable  means  of  show- 
come   to   the   new  store,   and  there  .        ^^^   ^^^^^^   ^^   j^^^   ^^^^   ^^^ 

was    not   so   much   of   a   thorough-       .    .        „     c,-^.  c  -nr-i  a  a   h/tj 

.  ?,  iniury.       Shafer  v.  Wilson,  44  Md. 

fare  by  it,  not  one-quarter  of  the 

travel,    and    he    relied    much    upon 

chance    custom,    especially    in    the 

watch     repairing     and     other     me-  "^^  Adair  v.  Bogle,  20  Iowa  238. 

chanical   business.      This   injury   to  ^'^  See    Attix    v.    Pelan,    5    Iowa 

the     plaintiff's     business     was     as  33G,  arguendo,  and  cases  there  cited. 

clearly   a   part   of   his   damages   as  27  Williams    v.    Oliphant,    3    Ind. 

the   loss    of   the   term   itself.  *  *  *  271.     See  Yeager  v.  Weaver,  64  Pa. 

Now,   if   the   plaintiff   is   to   be   al-  425;  §  865. 


268.     See  Glass  v.  Garber,  55  Ind. 
336. 
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of  possession  the  recovery  was  held  to  properly  include  all  that 
could  have  been  netted  on  the  farm  during  the  year  he  was  to 
occupy  it  by  an  average  farmer ;  if  the ,  plaintiff  owned  the 
stock  and  utensils  with  which  to  carry  on  farming  operations 
that  fact  might  be  considered;  but  damages  were  not  recover- 
able because  of  the  loss  of  his  labor  or  the  loss  of  the  use  of  his 
teams.^'  In  .Texas  the  lessee  of  farming  land  who  was  to  cul- 
tivate it  on  shares  may  recover  the  reasonable  market  value  of 
his  share  of  the  crops  he  might  reasonably  be  expected  to  have 
raised  during  his  term,  less  the  amount  he  earned  or  by  rea- 
sonable diligence  could  have  earned  after  the  contract  was 
broken.  The  intermediate  courts  of  that  state  have  been  in  con- 
flict on  the  question  as  to  whether  such  damages  were  too  specu- 
lative.^^ The  supreme  court  said  that  parties  entering  into  such 
contracts  have  the  right  to  the  benefits  to  be  derived  therefrom. 
The  owner  of  the  land  expects  the  share  reserved  to  himself  as 
a  return  for  the  cultivation  of  his  land  and  his  other  outlay. 
The  benefits  expected  by  the  other  party  are  employment  and 
the  stipulated  return  for  his  labor,  and  sometimes  a  home  for 
the  time.  To  deprive  him  of  these  benefits  is  to  deprive  him  of 
that  which  in  the  very  contract  both  parties  to  it  contemplate  he 
shall  receive.  It  would  seem  to  follow,  necessarily,  that  his 
damages  should  be  compensation  for  what  he  thus  lost.  In 
such  a  contract  the  parties  enter  into  a  joint  business  enterprise, 
and  stipulate  what  shall  be  the  advantages  to  each.  When  one 
wrongfully  deprives  the  other  of  those  advantages  he  should  be 
required  to  compensate  him  for  that  which  the  contract  stipu- 
lated he  should  have.  The  objects  of  the  contract  have  a  close 
analogy  to  those  of  a  partnership.'"  The  right  to  recover  the  net 
value  of  the  share  of  the  crop  which  might  reasonably  be  ex- 
pected to  have  been  raised  is  not  dependent  on  whether  all  the 
land  had  been  planted  or  not.  Reasonable  certainty  as  to  what 
the  yield  would  have  been  may  be  shown  by  proof  of  what  other 

28  Rice  V.  Whitmore,  74  Cal.  619  of    damage8,    and    Loyd    v.    Capps 

5  Am.  St.  479.     But  see  §  865.  (Tex.   Civ.  App.),  29   S.  W.  505  is 

89  Brincefield    v.    Allen,    25    Tex.  opposed. 

Oiv.  App.  258,  favors  that  measure  80  Rogers    v.    McGuffey,    90    Tex. 
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local  lands  of  like  quality  produced  during  the  season.'*  The 
lessor  may  show  as  bearing  upon  the  probable  profits  that  might 
have  been  made  in  a  business  that  it  has  been  declared  illegal 
by  ordinance.'*  If  the  lessor  has  realized  profits  from  the 
breach  of  his  contract  and  the  lessee  might  have  made  them  the 
former  may  be  liable  for  interest  thereon.'* 

§  871.  Mitigation  of  damages  by  lessee.  The  general  rule 
which  bars  a  plaintiff  from  recovering  damages  vyhich  would  not 
have  been  sustained  had  he  exercised  due  diligence  to  mitigate 
them  has  some  application  to  actions  to  recover  for  wrongful 
eviction,  though  its  scope  is  more  restricted  in  actions  between 
landlord  and  tenant  than  in  many  other  classes  of  actions.'* 
The  tenant  may  not  recover  for  damages  which  result  through 
his  own  negligence.'*  A  tenant  who  occupies  premises  so  sit- 
uated that  they  may  be  heated  without  interfering  with  the  rights 
of  other  persons,  on  the  failure  of  the  landlord  to  heat  them, 
should  cause  the  heating  to  be  done,  and  may  recover  the  expense 
necessarily  incurred  in  so  doing.  If  it  be  practicable  to  so  heat 
the  premises  the  tenant  cannot  recover  damages  on  account  of 
the  landlord's  default  unless  he  avails  himself  of  the  facilities 
within  his  reach."  This  appears  to  be  an  extreme  application 
of  the  doctrine  and  to  come  within  language  employed  by  the 
Minnesota  court :  Where  a  party  to  a  contract  is  exposed  to  in- 
jury by  neglect  of  the  other  party  to  perform  the  covenants  on 
his  part  the  injured  party  has  no  right  to  aggravate  the  damages, 
either  by  afiGLrmative  acts,  or  by  the  neglect  of  ordinary  care  and 
reasonable  precaution  to  avert  or  lessen  the  injury.  We  have 
found  no  case,  however,  which  holds — and  the  proposition  is 

565;   King  v.  Griffin,  39  Tex.  Civ.  An  evicted  tenant  is  not  obliged 

App.     497,     overruling     Loyd     v.  to  return  though  the  cause  of  evic- 

Capps,  supra.  tion   be   removed.     McCall  v.   New 

81  Springer  v.  Riley,  —  Tex.  Civ.  York   L.  Ins.  Co.,   201   Mass.   223, 

App.  — ,  136  S.  W.  577.  21  L.R.A.(N.S.)    38. 

88  Sherman  House  H.  Co.  v.  Cir-  36Werten  v.  Koosa,  169  Ala.  258; 

kle,  136  111.  App.  381.  Kellogg  v.   Malick,   125   Wis.   239; 

38  Isabella  G.  M.  Co.  v.  Glenn,  37  Gaertner  v.  Sues,  109  Wis.  165;  Hy- 

Colo.  165.  sore    v.    Quigley,     9     Houst.     348; 

84Somers  v.  Musolf,  86  Ark.  97;  Beneteau  v.  Stubler,  79  Minn.  259. 

Brannen  v.  McCarley,  —  Tex.  Civ.  86  Wayne  v.  Styles,  94  111.  App. 

App.  — ,  146  S.  W.  299.  615. 
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Tinreasonable — ^that  the  duty  of  ordinary  prudence  to  lessen  the 
injury  extends  so  far  as  to  require  him  to  perform  the  covenants 
of  the  .other  party.*'  The  tenant  is  not  bound  to  forego  any  of 
his  rights  under  the  contract  for  the  advantage  of  the  landlord.** 
Where  the  defendant  leased  her  farm  to  the .  plaintiff  on 
shares  for  a  year  and  refused  him  possession  in  an  action  for  the 
breach  it  was  proved  that  the  plaintiff  earned  $1,000  during 
the  year  in  a  different  business,  and  the  trial  court  allowed  this 
fact  to  go  to  the  jury  in  mitigation  of  damages.  This  was 
held  to  be  erroneous.  Thompson,  C.  J.,  said:  "The  logic 
seemed  to  be  that  because  he  was  an  industrious  man  he  was  not 
within  the  same  rule  of  compensation  that  one  not  so  would  be. 
There  are  undoubtedly  cases  in  which  siich  facts  do  mitigate 
damages.  Such  commonly  occur  in  cases  of  the  employment  of 
clerks,  agents,  laborers  and  domestic  servants  for  a  year  or  a 
shorter  determinate  period.  But  I  have  found  no  case  where  a 
disappointed  party  to  a  contract  for  a  specific  thing  or  work, 
who,  taking  the  risk  from  necessity  of  a  different  business  from 
that  which  his  contract,  if  complied  with,  would  have  fur- 
nished, and  shifting  for  himself  and  family  for  employment  for 
them  and  his  teams,  is  to  be  regarded  as  doing  it  for  the  benefit 
of  a  faithless  contractor."  After  alluding  to  the  rule  which 
confines  the  plaintiff's  recovery  to  damages  which  are  the  prox- 
imate consequence  of  the  defendant's  wrongful  act,  the  judge 
added  interrogatively:  "Is  it  not,  therefore,  equally  just  and 
logical  that  whatever  shall  have  the  effect  to  mitigate  damages 
shall  have  some  proximate  relation  to  the  contract  ?"  **    It  has 

STCargill  V.  Thompson,  57  Minn.  Where  there   are   several   lessees 

534,  547;  Ingalls  v.  Beall,  68  Wash.  the  defendant  cannot  show  that  one 

247,  quoting  the  text  and  holding  of  more  of  them   has   or  have  ob- 

that   a   tenant   is   not   required   to  tained  other  leases  or  employment 

expend  $200  to  erect  a  building  the  from  which  they  have  reaped  better 

lessor  had  contracted  to  build.  results   than   they   might   have   ob- 

ssVogel    V.    MeAulifiFe,    18    R.    I.  tained  under  his  lease.     Baumier  v. 

791.  Antiau,  79  Mich.  509. 

89  Klingman  v.  Racine-S.  Co.,  149  The   lessee   may   recover  general 

Iowa  634;   Wolf  v.  Studebaker,  65  or  special   damages   without   alleg- 

Pa.   459.      But   compare   Brooks   v.  ing  or   proving   any   effort   on   his 

Davis,  —  Tex.  Civ.  App.  — ,  148  S.  part  to  rent  other  land  or  to  en- 

W.  1107.    See  §  713.  gage  in  other  occupations;  the  re- 
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been  held  to  be  the  duty  of  a  plaintiff  who  sues  for  compensation 
for  injury  to  his  business  by  eviction  to  make  reasonable  efforts 
to  moderate  or  prevent  such  loss  by  obtaining  other  premises 
on  which  to  carry  it  on.*"  But  he  is  not  bound  to  go  away  from 
the  vicinity  in  which  he  was  doing  business  when  he  made  his 
contract  with  the  defendant,  nor  to  take  premises  not  reasonably 
well  adapted  to  his  needs.**  Whether  he  is  obliged  to  exert  him- 
self for  that  purpose  or  not  if  he  does  in  fact  obtain  other  prem- 
ises and  thus  prevent  an  entire  loss  of  the  business  the  damages 
will  be  mitigated  accordingly.*^  A  tenant  who  is  not  put  in 
possession  of  all  the  land  to  which  he  is  entitled  is  chargeable 
with  what  he  might  have  made  on  other  land  tendered  him  by  the 
lessor.*'  By  refusing  a  tender  of  possession  made  soon  after 
he  was  entitled  thereto,  he  being  in  a  position  to  accept  it,  a  ten- 
ant restricts  his  recovery  of  general  damages  to  the  period  in- 
tervening between  such  dates.**  Where  the  lessee  of  a  part  of 
the  premises  suffered  a  constructive  eviction  and  to  protect  his 
interests  took  a  lease  of  the  whole  at  an  increased  rent  and  for  a 
longer  term,  which  he  sold  at  a  profit,  such  lease  was  an  inde- 
pendent transaction  by  which  the  lessor  incurred  no  responsi- 
bility and  from  which  he  could  not  claim  a  benefit.**  In  ascer- 
taining the  profits  of  a  business  the  lessor  is  to  be  credited  with 
the  reasonable  cost  of  conducting  the  business  though  all  the 
labor  of  doing  it  was  performed  by  the  lessee.*^  A  lessor  who 
was  entitled  to  the  labor  of  others  than  the  lessee  is  entitled  to 
credit  for  what  it  would  have  cost  the  lessee  to  furnish  such 

covery  is  not  sought  on  account  of  Wis.   270,    276,    distinguishing   Po- 

loss  of  time  or  services,  but  as  dam-  poskey  v.  Munkwitz,  supra. 

ages   for   the  breach   of   a   specific  *i  Poposkey  v.   Munkwitz,  supra. 

contract  for  the  use  and  occupation  **  Chandler   v.   Allison,   10   Mich. 

of     specific     property.     Devers     v.  460. 

May,  124  Ky.  387.  *3  Bramien  v.  McCarley,  —  Tex. 

40  Kellogg    V.    Malick,    125    Wis.  Civ.  App.  — ,  146  S.  W.  299. 

239;   Smith  v.  Milam,  —  Tex.  Civ.  «*  Huntington   E.   P.   Co.   v.  Par- 

App.  — ,  143  S.  W.  293;  Dobbins  v.  sons,  62  W.  Va.  26,  9  L.R.A.(N.S.) 

Duquid,  65  III.  464;   Green  v.  Wil-  1130,  125  Am.  St.  954. 

liams,    45    111.    206;    Poposkey    v.  45  Fitzgibbons     v.     Freisem,     12 

Munkwitz,      68      Wis.      322,      331;  Daly  419. 

Hodges    V.    Fries,    34    Fla.    63,    75.  46Klingman  v.  Eacine-S.  Co.,  149 

See  Pewaukee  M.  Co.  v.  Howitt,  86  Iowa  634. 
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labor,  but  not  the  earnings  of  such  persons  after  the  breach  of 
the  lease.*''  A  lessee  is  not  bound  to  avail  himself  of  the  offer  of 
the  purchaser  of  the  leased  premises,  made  in  advance  of  the 
time  for  the  exercise  of  his  options  to  renew  his  lease,  to  give  him 
a  lease  for  the  option  period  at  an  increased  rental.*' 

§  872.  Lessor's  covenant  to  repair,  etc.;  measure  of  liability. 
The  obligation  of  the  landlord  to  repair  rests  solely  upon  express 
contract  *'  or  statute ;  ^^  an  undertaking  to  repair  wiU  not  be 


*'  Somers  v.  Musolf,  supra. 

*8  Neal  V.  Jefferson,  212  Mass. 
517,  41  L.K.A.(N.S.)   387. 

*9  Brett  V.  Berger,  4  Cal.  App. 
12;  Bennett  v.  Sullivan,  100  Me. 
118;  Voss  V.  Sylvester,  203  Mass. 
233;  Glenn  v.  Hill,  210  Mo.  291, 
16  L.R.A.(N.S.)  699;  Hollidaysburg 
M.  &  F.  S.  Co.  V.  Gray,  45  Pa.  Su- 
per. Ct.  426;  Russell  v.  Little,  22 
Idaho  429,  42  L.RA.(N.S.)  363; 
Powell  V.  Beckley,  28  Neb.  157; 
Turner  v.  Townsend,  42  Neb.  376; 
Huber  v.  Baum,  152  Pa.  626;  Soucy 
V.  Louis  Obert  Brewing  Co.,  180 
111.  App.  69;  Woodbury  Co.  v.  Wil- 
liam Tackaberry  Co.,  166  Iowa  642; 
O'Neil  V.  Brown,  158  Ky.  118; 
Griffin  v.  Freeborn,  181  Mo.  App. 
203.  See  Wilt  v.  Coughlin,  176 
Mo.  App.  275;  Loucks  v.  Dolan,  211 
N.  Y.  237. 

50  Where  the  statutory  duty  to 
repair  premises  injured  by  fire  as 
soon  as  possible  is  imposed  upon  a 
landlord  and  the  tenant  is  ex- 
empted from  liability  for  rent  until 
premises  are  repaired,  the  land- 
lord's liability  for  failure  to  repair 
is  limited  to  the  rent.  Sayre  v. 
Eoseville  Motor  Co.,  85  N.  J.  L.  10. 

In  Georgia  the  landlord,  in  the 
absence  of  a  stipulation  to  the  con- 
trary, 13  bound  to  make  repairs.  It 
is  presumed  that  the  premises  leased 
are  in  suitable  condition  for  the 
purposes  for  which  they  were  rent- 
ed; if  such  is  not  the  case  and  dam- 


age results  therefrom  to  the  tenant 
the  landlord  is  liable,  provided  he 
had  notice  of  the  defective  condition 
of  the  premises  and  failed  after  a 
reasonable  time  to  make  the  neces- 
sary repairs,  and  provided,  also, 
that  the  tenant's  contributory  neg- 
ligence has  not  affected  his  right  to 
recover.  On  failure  to  inspect  the 
premises  after  request  the  landlord 
is  chargeable  with  notice  of  all  the 
defects  a  proper  inspection  would 
have  disclosed.  Stack  v.  Harris,  111 
Ga.  149,  8  Am.  Neg.  Rep.  380. 

In  Louisiana  the  lessor  is  bound 
to  indemnify  the  lessee  for  all  dam- 
ages sustained  in  consequence  of  the 
vices  and  defects  of  the  thing  leased, 
even  if  he  knew  not  of  their  exist- 
ence at  the  time  the  lease  was  made, 
and  though  they  have  arisen  since. 
Perret  v.  Dupre,  2  Rob.  54;  Caspar 
V.  Stone,  2  McGloin,  149. 

The  civil  law  regards  a  lease  for 
years  as  a  mere  transfer  of  the  use 
and  enjoyment  of  the  property  and 
holds  the  landlord  bound,  without 
any  expressed  covenant,  to  keep  it 
in  repair  and  otherwise  fit  for  use 
and  enjoyment  for  the  purpose  for 
which  it  is  leased,  even  when  the 
need  of  repair  or  the  unfitness  is 
caused  by  an  inevitable  accident; 
and  if  he  does  not  do  so  the  tenant 
may  have  the  lease  annulled  or  the 
rent  abated.  Vitebro  v.  Friedlander, 
120  U.  S.  707,  713,  30  L.  ed.  776, 
778. 
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implied  from  custom,''  nor  enlarged  by  construction,'*  It  is 
the  same  in  respect  to  rebuilding  after  destruction  by  any 
casualty,  and  as  to  improvements  or  additions.'*  The  lessor's 
exemption  from  liability  for  repairs  and  the  consequences  of 
non-repair  rests  on  the  principle  that  the  lease  is  a  conveyance ; 
that  the  lessee  has  full  possession  and  control  of  the  demised 
property ;  the  lessor  has  no  right  of  entry  except  so  far  as  it  has 
been  reserved;  the  lessee  stands  in  the  place  of  the  owner.  In 
other  words,  the  obligation  to  repair  follows  the  right  of  posses- 
sion. When  the  reason  for  the  rule  does  not  exist  the  rule  does 
not  apply.  Hence  when  an  appurtenant  attached  to  and  made 
for  the  accommodation  of  several  different  tenements,  leased  to 
divers  tenants,  remains  in  the  possession  of  the  landlord,  though 
it  is  used  by  the  lessees,  he  is  bound  to  keep  it  in  a  reasonably 
safe  condition  for  use.'*    And  so  if  the  appurtenant  is  for  the 


61  Wehrman  v.  Priest,  12  Mo.  App. 
577. 

A  trust  estate  is  liable  for  the 
damages  resulting  from  the  breach 
of  the  trustee's  contract  to  repair  a 
building  which  he  leased  in  his  rep- 
resentative capacity.  Miller  v. 
Smythe,  92  Ga.  154. 

62  Hopkins  v.  Ratliff,  115  Ind. 
213;  Davidson  v.  Fischer,  11  Colo. 
583,  7  Am.  St.  267 ;  Bowe  v.  Bunk- 
ing, 135  Mass.  380;  Lynch  v.  Speed, 
15  Daly,  207;  Witty  v.  Matthews,  52 
N.  Y.  412;  Doupe  v.  Genin,  45  id. 
119,  6  Am.  Kep.  47;  Post  v.  Vetter, 
2  E.  D.  Smith,  248;  Clark  v.  Bab- 
cock,  23  Mich.  164;  Sherwood  v. 
Seaman,  2  Bosw.  127 ;  Brown  v.  Bar- 
rington,  36  Vt.  40;  Brewster  v.  De 
Fremery,  33  Cal.  341;  Estep  v.  Es- 
tep,  23  Ind.  114;  Kahn  v.  Love,  3 
Ore.  206. 

An  oral  agreement  to  make  re- 
pairs is  collateral  to  the  written 
lease  and  may  be  proved  by  parol. 
Chapin  v.  Dobson,  78  N.  Y.  75; 
Mann  v.  Nunn,  43  L.  J.  (C.  P.)  241 ; 
Clenighan  v.  McFarland,  11  N.  Y. 
Supp.  719. 


On  the  failure  of  a  lessor  to  keep 
his  covenant  to  repair  fences  so  as 
to  protect  crops  against  stock  the 
tenant  may  recover  for  damage  done 
the  crops  by  his  own  stock.  Eowe 
v.  Baber,  93  Ala.  422. 

The  fact  that  a  landlord  has 
authority  under  a  lease  to  examine 
or  exhibit  the  premises  or  to  make 
needful  repairs  does  not  make  him 
liable  to  pay  for  repairs  made  by  the 
leasee.  Rose  v.  Stoddard,  181  111. 
App.  405. 

63  Id.;  Vanderpool  v.  Smith,  2 
Daly  135;  Loader  v.  Kemp,  2  C.  & 
P.  375. 

64  Domenicis  v.  Fleisher,  195 
Mass.  281;  Miller  v.  Hancock, 
[1893]  2  Q.  B.  177;  Hargroves  v. 
Hartopp,  '[1905]  1  K.  B.  472;  Far- 
ley V.  Byers,  106  Minn.  260,  130  Am. 
St.  613;  Lang  v.  Hill,  157  Mo.  App. 
685 ;  Herdt  v.  Koenig,  137  Mo.  App. 
589;  Walsh  v.  Frey,  116  App.  Div. 
(N.  Y.)  527;  Levine  v.  Baldwin,  87 
App.  Div.  (N.  Y.)  150;  Fenno  v. 
CuUen,  162  111.  App.  283;  Trego  v. 
Rubovits,  178  111.  App.  127;  Wil- 
liams   V.    Dickson,    122    Minn.    49 
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benefit  of  tke  landlord  only.**  The  landlord,  being  the  occu- 
pant of  the  Tipper  story  of  a  building,  does  not  owe  the  tenant 
of  the  lower  story  the  duty  of  cutting  off  the  water  so  as  to 
prevent  it  from  freezing  in  the  pipes,  they  not  being  defective, 
and  the  tenant  having  the  same  opportunity  to  cut  it  off  as  the 
landlord.**  But  where  the  upper  part  of  a  building  is  used  for 
hotel  purposes  and  is  vacated  before  the  expiration  of  the  term 
and  some  of  the  plumbing  fixtures  are  torn  loose,  the  landlord 


(duty  exists  in  ftivor  of  servants  of 
tenants)  ;  Sawyer  v.  MoGillituddy, 
81  Me.  318,  10  Am.  St.  260,  3  L.R.A. 
458;  Milford  v.  Holbrook,  9  Allen 
17,  85  Am.  Dec.  735 ;  Elliott  v.  Pray, 
10  Allen  378,  87  Am.  Dec.  653; 
Shipley  v.  Fifty  Associates,  101 
Mass.  251,  3  Am.  Kep.  346;  Read- 
man  T.  Conway,  126  Mass.  374; 
Looney  v.  McLean,  id.  33;  Bold  v. 
O'Brien,  12  Daly  160;  Donohue  v. 
Kendall,  50  N.  Y.  Super.  386. 

"In  the  absence  of  any  secret  de- 
fect, deceit,  warranty,  or  agreement 
on  the  part  of  the  landlord  to  re- 
pair, he  cannot  be  held  liable  to  the 
tenant  or  any  one  rightfully  occupy- 
ing under  him  for  an  injury  caused 
by  the  leased  premises  getting  out 
of  repair  during  the  term,  unless  it 
be  by  reason  of  his  own  wrongful 
act,  or  failure  to  perform  a  known 
duty.  And  this  is  so  although  the 
premises  are  let  to  several  tenants, 
and  the  injury  is  caused  by  want 
of  repair  in  a  passageway  used  by 
them  in  common."  Cole  v.  McKey, 
66  Wis.  500,  57  Am.  Rep.  293 ;  Dow- 
ling  V.  Nuebling,  97  Wis'.  350. 

"The  lessor  of  an  hotel  is  not  lia- 
ble for  an  injury  to  a  guest  caused 
by  the  fall  of  an  awning  known  to 
be  unsafe  unless  he  was  bound  by 
the  lease  to  keep  the  awning  in  re- 
pair." Fellows  V.  Grilhuber,  82  Wis. 
639,  17  L.R.A.  577. 

A  landlord  who  has  agreed"  to 
keep  a  hotel  elevator   in  repair   is 


liable  to  a  guest  of  a  lessee  in  dam- 
ages for  personal  injuries  due  to  the 
failure  to  repair  defects  exieting  at 
the  time  of  the  execution  of  the 
lease.  Colorado  Mortgage  &  Invest- 
ment Co.  V.  Giacomini,  55  Colo.  540, 
L.R.A.1915B  364. 

"Where  there  are  concealed  de- 
fects attended  with  danger  to  the 
occupant,  and  which  a  careful  ex- 
amination would  not  discover, 
known  to  the  lessor,  the  latter  is 
bound  to  reveal  them  in  order  that 
the  lessee  may  guard  against  them. 
While  the  failure  to  reveal  such  de- 
fects may  not  be  actual  fraud  or 
misrepresentation  it  is  such  negli- 
gence as  may  lay  the  foundation  of 
an  action  against  the  lessor  if  in- 
jury occurs."  Cowen  v.  Sunderland, 
145  Mass.  363,  11  Am.  St.  469;  An- 
derson V.  Hayes,  101  Wis.  538,  5 
Am.  Neg.  Rep.  504,  70  Am.  St.  930. 

A  landlord  who  promised  to  re- 
pair a  cess-pool  before  and  after  oc- 
cupancy, and  did  in  fact  repair  it 
after  injury  to  a  horse  while  the 
owner  was  delivering  wood  to  the 
tenant,  is  liable  for  damages  for 
death  of  the  animal.  Patten  v. 
Bartlett,  111  Me.  409,  49  L.R.A. 
(N.S.)    1120. 

55Rubenstein  v.  Hudson  (Misc.), 
SCe  N.  Y.  Supp.  750;  Payne  v.  Irvin, 
144  111.  482,  and  cases  cited;  York 
V.  Steward,  21  Mont.  515. 

66  Buckley  v.  Cunningham,  103 
Ala.  449,  49  Am.  St.  42. 
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is  liable  for  damage-to  the  stock  of  an  occupant  of  a  store  on  the 
first  floor  due  to  the  turning  on  of  water  in  an  adjoining  build- 
ing which  had  the  same  water  connections  as  the  hotel  part  of 
the  building,  although  the  tenant  of  the  store  had  covenanted 
toxoid  the  landlord  harmless  from  any  damage  done  or  occa- 
sioned by  the  bursting  or  leaking  of  plumbing  fixtures."  The 
covenant  to  pay  rent  is  independent  of  the  lessor's  covenant  to 
repair,  and  the  tenant's  default  does  not  affect  the  landlord's 
covenant. °*  If  there  is  an  undertalcing  by  the  lessor  to  erect 
and  complete  a  building  for  the  use  and  occupation  of  a  tenant 
the  liability  of  the  former  in  respect  to  damages  for  a  breach  is 
not  distinguishable  from  that  which  arises  from  a  contract  to 
give  possession  of  one  already  erected.  An  omission  to  repair, 
however,  is  not  an  eviction.^^  If  the  lease  ia  for  a  monthly 
rental,  no  definite  term  being  agreed  upon,  the  liability  of  the 
lessor  for  the  breach  of  his  covenant  to  repair  does  not  extend 
beyond  the  month  (the  statute  declaring  that  to  be  the  term  of 
the  lease)  unless  the  tenant  shows  a  renewal  of  the  original 
agreement  for  the  subsequent  months  of  his  occupancy  or  some 
of  them.^" 

On  the  breach  of  the  landlord's  covenant  to  repair  the  tenant 
may  abandon  the  premises  if,  by  reason  of  want  of  repair,  they 
have  become  untenantable;  ^^  he  may  make  the  repairs  and  de- 

67  Le  Vette  v.  Hardman  Estate,  77  69  Speckels  v.  Sax,  1  E.  D.  Smith, 

Wash.  320.  253;  Lewis  v.  Chisholm,  68  Ga.  40; 

Although  the  tenants  of  two  dif-  Biggs    v.    McCurley,    76    Md.    409; 

ferent    floors    of    a    building    have  Long  y.  Gieriet,  57  Minn.  278. 

agreed  to  make  interior  repairs  the  eo  Frederick  v.  Daniels,  74  Conn, 

landlord   is  not   relieved   from   lia-  ^^^ 

bility  for  damages  for  injury  to  the  ei  viehman  v.  Boelter,  105  Minn, 

stock  of  the  lower  tenant  by  water  g^.   ^^^  ^    ^j^^^^  ^^^  ^.^^    3^^^ 

due  to  his  negligence  in  not  inform-  ^^4  Am.  St.  627;  Rutledge  v.  Quin- 
ing  the  upper  tenant  of  a  cut-off  so  ^^^  ^^^  ^^      ^.^^^^^  ^ 

as  to  prevent  the  burstmg  of  the  „     ,     ,    _,.,     t     «.  t    ^       ^^   m 

pipes  in  cold  weather.     Martindale  ^^"t'^1  ^^^^  ^-  &  ^-  ^°-  ^S  Tex. 

Clothing  Co.  V.  Spokane  &  Eastern  ^iv.  App.  36;  Sheary  v.  Adams,  18 

Trust  Co.,  79  Wash.  643.  Hun  181;   Lawrence  v.  Burrell,  17 

68Drago  V.   Mead,   30   App.   Div.  Abb.  N.  C.  312;  Prescott  v.  Otter- 

(N.  Y.)    258;  Partridge  v.   Dykins,  statter,  85  Pa.  34;  Bissell  v.  Lloyd, 

28  Okla.  54,  34  L.E.A.(N.S.)    984;  100  111.  214;  Lewis  v.  Chisholm,  68 

Rubens  v.  Hill,  213  111.  523.  Ga.  40. 
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duct  the  cost  from  the  rent,*^  though  in  some  of  the  cases  cited 
the  qualification  is  added  that  the  cost  of  the  repairs  must  not 
be  large;  **  he  may  occupy  them  without  repair,  and  recoup 
his  damages  in  an  action  for  the  rent/*  or  may  sue  for  damages 
for  breach  of  such  covenant.^*  In  the  latter  action  the  lesSbr 
"will  be  chargeable  with  the  difference  between  the  rent  to  be 
paid  and  the  rental  value/^  and  if  the  contract  be  made  for  a 
particular  use  by  the  lessee  the  rental  value  for  that  use  will  be 


68  Davies  v.  Hotchkiss,  infra,; 
Sparks  v.  Bassett,  49  N.  Y.  Super. 
270;  Myers  v.  Burns,  35  N.  Y.  269; 
Wright  V.  Lattin,  38  111.  293 ;  Cook 
V.  Soule,  56  N.  Y.  423;  Woodward 
V.  Jones,  15  N.  Y.  Misc.  1;  Kimball 
V.  Doggett,  62  111.  App.  528  (apply- 
ing the  principle  to  the  finishing  of 
a  building)  ;  Brown  v.  Toronto  Gen- 
eral Hospital,  23  Ont.  599;  Ladner 
V.  Balsley,  103  Iowa  674;  Ashdown 
V.  Ely,  140  Iowa  739. 

63  Pewaukee  M.  Co.  v.  Howitt,  86 
Wis.  270  and  cases  cited.    See  §  873. 

6*Birtman  v.  Thompson,  136  111. 
App.  621,  citing  the  text;  Westlake 
V.  De  Graw,  25  Wend.  669;  Wright 
V.  Lattin,  38  111.  293. 

65  Lewis  V.  Chisholm,  68  Ga.  40; 
Block  V.  Ebner,  54  Ind.  544;  Buck 
V.  Eodgers,  39  Ind.  222;  Hexter  v. 
Knox,  39  N.  Y.  Super.  109;  McCar- 
dell  V.  Williams,  1911.  I.  701  (speci- 
fying the  foregoing  remedies)  ;  Lowe 
V.  O'Brien,  77  Wash.  677. 

66  Young  V.  Berman,  96  Ark.  78, 
34  L.E.A.(2Sr.S.)  977;  Miller  v.  Sul- 
livan, 77  Kan.  252,  16  L.K.A.(N.S.) 
737;  Davies  v.  Hotchkiss  (Misc.), 
113  N.  Y.  Supp.  233;  Beakes  v.  Holz- 
man,  47  N.  Y.  Misc.  384;  Godfrey  v. 
India  Wharf  B.  Co.,  87  App.  Div. 
(N.  Y.)  123;  Sanger  v.  Smith  (Tex. 
Civ.  App.),  135  S.  W.  189;  Kellogg 
V.  Malick,  125  Wis.  239,  citing  the 
text;  Shotland  v.  Mulligan,  133 
N.  Y.  Supp.  471;  Eubens  v.  Hill,  213 


111.  523;  Pnreell  v.  Warburton,  70 
Wash.  129  (failure  to  furnish 
heat)  ;  Lightfoot  v.  West,  98  Ga. 
546;  Taylor  v.  Lefiman,  17  Ind. 
App.  585;  Allendorph  v.  Banks,  8 
Kan.  App.  219;  Long  v.  Gieriet, 
supra,;  Rose  v.  Butler,  69  Hun  140; 
Drago  V.  Mead,  30  App.  Div.  (N.  Y.) 
258;  Reiner  v.  Jones,  38  App.  Div. 
(N.  Y.)  440;  Jackson  v.  Farrell,  6 
Pa.  Super.  Ct.  31;  Fairman  v. 
Fluck,  5  Watts  516;  Wayne  v. 
Lapp,  180  Pa.  278;  Kohne  v.  White, 
12  Wash.  199;  Pewaukee  M.  Co.  v. 
Howitt,  86  Wis.  270,  citing  the  text; 
Bien  v.  Hess,  102  Fed.  436,  42  C.  C. 
A.  421;  Huber  v.  Ryan,  57  App. 
Div.  (N.  Y.)  34;  Ross  v.  Stockwell, 
19  Ind.  App.  86;  Leiek  v.  Tritz,  94 
Iowa  332 ;  Brown  v.  Toronto  General 
Hospital,  23  Ont.  599 ;  Biggs  v.  Mc- 
Curley,  76  Md.  409;  Myers  v. 
Burns,  35  N.  Y.  269. 

An  apportionment  of  the  lessened 
rental  value  will  be  made  where  the 
default  is  as  to  a  portion  of  the 
premises.  Saffer  v.  Levy  (Misc.), 
88  N.  Y.  Supp.  144. 

In  Green  v.  Mann,  11  111.  613,  two 
runs  of  stone,  with  machinery,  bolts, 
etc.,  were  added  to  a  mill;  the  work 
was  defectively  done.  The  lessee's 
damages  were  measurable  by  the 
value  of  the  use  of  that  portion  of 
the  machinery  which  the  lessor  con- 
tracted to  supply  and  which  the 
lessee  was  unable  to  enjoy. 
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the  standard,"  if  the  lessor  knew  of  the  special  circumstances 
at  or  prior  to  the  execution  of  the  lease. ^*  This  consideration 
will  have  a  controlling  influence  in  fixing  the  standard  of  re- 
pair.®' If  the  lessor  has  bound  himself  to  pay  the  value  of 
repairs  made  by  the  lessee  his  liability  is  measurable  by  their 
value  in  place ;  not  what  the  material,  if  taken  out,  would  sell 
for.'"  The  difference  between  the  rental  value  of  premises  in 
repair  and  in  disrepair,  there  being  no  diminution  in  the  out- 
put of  the  product  of  the  lessee,  may  be  ascertained  by  the  in- 
creased cost  of  producing  the  output,  such  cost  consisting  of 
extra  wages  paid  for  night  work.'^  In  the  absence  of  other  evi- 
dence of  the  rental  value  of  property  the  statutory  rate  of 
interest  on  the  capital  invested  in  it  has  been  accepted  as  a  fair 
basis  on  which  to  award  damages.''^ 

In  a  New  York  case  the  defendant  let  to  the  plaintiff 
a  hotel  and  certain  adjoining  premises,  covenanting  to  tear 
down  the  old  building  and  erect  a  new  one  thereon,  to  be  used 
in  connection  with  the  hotel,  the  new  building  to  be  completed 
and  the  plaintiff  put  in  possession  by  a  specified  time.  The 
plaintiff  was  then  occupying  the  hotel  and  a  building  upon  a 
portion  of  the  adjoining  premises  under  a  former  lease ;  he  re- 
moved the  furniture  from  the  rooms  in  that  building  and  stored 
it  while  the  new  one  was  being  erected.  The  defendant  failed  to 
complete  the  new  building  within  the  specified  time.  In  an 
action  for  breach  of  the  covenant  the  court  say:  "The  rent 
of  the  whole  premises  embraced  in  the  lease  was  to  commence 
with  the  term,  although  the  plaintiff  would  necessarily  be  re- 
quired to  await  the  erection  and  completion  of  the  new  structure 
before  he  could  have  the  beneficial  enjoyment  of  that  part  of  the 

67  Daly  V.   Piza,   45  N.  Y.  Misc.  68  Kellogg  v.  Malick,  supra. 

608 ;  Kellogg  V.  Malick,  supra,  citing  69  Myers  v.   Burns,  supra;  Ward 

the  text;  Myers  v.  Burns,  35  N.  Y.  y   Kelsey,  38  N.  Y.  80,  97  Am.  Dec. 

269;   Berrian  v.  Olmstead,  4  E.  D.  773.   Parker  v.  Meadows,  86  Tenn. 

Smith,  279;   McEwen  v.  Dillon,  12  igl. 

Ont.  411;  McCoy  v.  Oldham,  1  Ind.  „  j^^^^  ^  ^^            ^^  ^^^  247. 
Auu    372,  50  Am.  St.  208;   Bien  v. 

HL's,102Eed.436,42C.C.A.421;  ."^ir  -«-'  ^^  ^-  «•  ^-  '''' 


102  Fed.  436. 
TZNew  York 
Tritz,  94  Iowa  322.  Eraser,  130  U.  S.  611,  32  L.  ed.  1031. 


Partridge   v.    Dykins,   28    Okla.    54, 

34     L.E.A.(N.S.)     984;     Leick     v,  'z  New  York  &  C.  M.  S.  &  Co.  v. 
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demised  premises.  The  lease  was  made  with  reference  to  these 
circumstances  and  an  allowance  to  the  plaintiff  of  the  rental 
value  of  the  rooms  in  the  new  building  during  the  time  he  was 
deprived  of  them  by  the  defendant's  default,  based  upon  the  con- 
sideration of  the  use  to  which  they  were  to  be  applied,  and  which 
was  contemplated  by  both  parties  when  the  lease  was  executed, 
affords  to  the  plaintiff  only  a  just  indemnity  and  subjects  the 
defendant  to  no  greater  liability  than  it  may  fairly  be  supposed 
he  intended  to  assume  when  the  covenant  was  made."  ^* 

In  a  case  in  which  the  plaintiff  sought  to  recover  the  rental 
value  of  the  upper  stories,  which  he  could  not  use  because  of 
the  unsafe  condition  of  the  building,  he  gave  evidence  to  show 
that  the  several  floors  could  have  been  rented  at  a  certain  sum 
per  square  foot,  which  would  aggregate  more  than  the  entire 
rent  reserved  in  the  lease,  the  court  was  "inclined  to  the  opinion 
that  when  a  building  erected  for  business  purposes  is  rented 
as  a  whole  and  without  any  specific  reference  to  a  use  by 
way  of  subletting,  or  where  that  is  not  the  primary  purpose 
contemplated  by  the  parties,  the  damages  for  the  breach  of  a 
covenant  to  repair  is  the  difference  in  the  rental  value  of  the 
premises  as  they  are  and  as  they  were  to  be  regarding  the  prem- 
ises as  a  whole,  and  that  they  are  not  to  be  measured  by  supposed 
loss  by  reason  of  the  tenant  being  unable  to  parcel  out  separate 
portions  and  let  them  to  under-tenants.  Such  a  rule  of  dam- 
ages would  lead  to  great  uncertainty  and  subject  the  lessor  to 
liability  based  on  contracts  with  third  persons  of  which  ordi- 
narily he  could  know  nothing.  Loss  of  profits  upon  the  very 
contract  sued  upon,  if  definite  and  certain,  may  be  recovered, 
or  where  a  contract  is  made  in  view  of  an  already  existing  con- 
tract with  a  third  person,  and  the  contract  sued  upon  is  made 
vdth  special  reference  to  such  contract  and  to  enable  the  other 
party  to  carry  it  out,  then  the  loss  sustained  or  the  profits  which 
might  have  been  realized  on  such  contract  with  a  third  person 
may  be  a  proper  subject  for  consideration.  But  in  the  ordinary 
case  of  a  lease  of  a  building  to  be  used  for  any  purpose  at  the 

WHexter  v.  Knox,  63  N.  Y.  561. 
Compare  Prescott  v.  Otterstatter,  79 
Pa.  462. 


§  872]  '  LANDLORD  AND  TENANT.  3239 

discretion  of  the  lessee  and  there  has  been  a  breach  by  the  lessor 
of  a  covenant  to  repair,  the  rule  which  measures  the  damages  by 
the  difference  in  general  rental  value  is  usually  compensatory, 
and,  in  most  cases,  best  satisfies  the  demand  of  justice.  If  in 
all  cases  it  does  not  afford  full  compensation  it  eliminates  an 
element  of  speculation  and  uncertainty  which,  if  permitted  to  be 
considered,  would  often  tend  to  great  injustice.  The  cases  of 
Myers  v.  Bums  '*  and  Hexter  v.  Knox  '*  were  cases  of  leases 
for  hotel  purposes,  and  for  a  breach  by  the  landlord  of  a  cove- 
nant to  repair  the  tenant  was  allowed  to  recover  the  value  of  the 
use  of  certain  rooms  in  the  hotel  for  hotel  purposes  during  the 
time  they  were  rendered  untenantable  because  of  the  failure  to 
perform  the  covenant.  These  cases  fall  within  a  well  defined 
class,  which  permits  a  recovery  on  a  breach  of  contract  of  dam- 
ages which  it  may  be  found  were  contemplated  by  the  parties 
when  the  contract  was  made  as  a  consequence  of  the  breach  of 
the  covenant.  The  claim  [of  the  defendant]  that  the  cost  of 
repairing  the  walls  is  the  measure  of  damages  cannot  be  sus- 
tained. If  the  tenant  had  elected  to  repair  the  walls  it  is  pos- 
sible that  he  could  have  charged  the  necessary  expense  to  the 
landlord  or  recouped  the  amount  in  an  action  brought  for  the 
rent.  But  a  tenant  is  not  bound  to  make  permanent  and  impor- 
tant repairs,  which  the  landlord  was  to  make,  but  may  seek  his 
remedy  by  action  to  recover  the  damages  or  by  counter-claim."^" 
If  the  failure  to  make  repairs  as  covenanted  does  not  prevent 
a  manufacturing  establishment  from  producing  the  usual  quan- 
tity of  product  the  decrease  in  rental  value  may  be  measured  by 
the  increased  expense  incurred  to  obtain  that  result,  the  rental 
value  of  the  premises  in  the  condition  in  which  they  should 
have  been  kept  being  taken  to  be  the  sum  named  in  the  lease." 
Where  a  part  of  the  leased  premises  is  burned  before  the  lessee 
goes  into  possession  and  the  lessor  is  bound  to  rebuild  it,  if  the 
lessee  goes  into  possession  in  reliance  on  his  promise  to  rebuild, 
which  he  does  not  do,  there  is  a  failure  of  consideration  to  the 

7435  N.  Y.  269.  "Bien  v.  Hess,  102  Fed.  436,  42 

7B  63  N.  Y.  561.  C.  C,  A.  421. 

76  Thomson-H.  E.  Co.  v.  Durant  L. 
I.  Co.,  144  N.  Y.  34. 
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extent  that  the  rental  value  of  the  premises  Is  reduced.'"  If 
the  lessee  is  deprived  of  the  use  of  the  premises  while  the  repairs 
are  being  made  he  may  recover  a  proportion  of  the  rent,  and  if 
he  incurred  expense  for  the  use  of  other  property  during  that 
time  he  may  recover  it.''  The  tenant  may  recover  for  the  loss 
of  the  use  of  rooms  rendered  untenantable  for  v?ant  of  repair.*" 
The  damages  for  the  loss  of  the  rental  value  of  furnished  rooms 
is  their  rental  value  after  deducting  the  expenses  necessarily  in- 
cident to  carrying  on  the  business  of  a  lodging  house.'^  But, 
the  lessor  is  not  chargeable  with  loss  of  profits  from  a  boarding 
house  because  of  failure  to  repair  the  premises.  ** 

In  a  Connecticut  case,  in  which  claims  sounding  in  tort  were 
joined  with  claims  founded  in  contract,  but  which  lacks  the 
force  of  an  adjudication  because  of  the  failure  of  the  plaintiff's 
evidence,  the  question  of  damages  resulting  from  a  defect  in 
the  heating  apparatus  which  was  to  furnish  heat  for  the  ten- 
ant's rooms  was  considered.  It  was  the  tenant's  design  to  rent 
the  rooms,  which  was  not  done  because  they  were  insufficiently 
heated.  The  cause  of  the  damage  was  a  continuing  one.  The 
lease  was  worth  less  up  to  the  time  of  the  trial  than  it  would 
have  been  had  the  heating  apparatus  been  adequate,  and  the 
difference  between  what  the  lease  was  worth  for  the  tenant's 
purposes,  with  cold  rooms,  and  what  it  would  have  been  worth 
with  rooms  properly  heated  represented  his  loss.  The  loss  of 
the  use  of  the  rooms  could  be  shown  otherwise  than  by  evidence 
of  applications  actually  made  and  withdrawn  on  account  of  the 
lack  of  heat.  If  the  rooms  were  untenantable  in  cold  weather 
the  tenant  was  not  bound  to  seek  for  lodgers  then  or  to  show 
that  applicants  for  lodgings  had  examined  and  declined  to  take 
them.'*  But  it  has  been  ruled  that  on  the  breach  of  a  contract 
to  heat  leased  premises  the  damages  cannot  exceed  the  reason- 
's Lightfoot  V.  West,  98  Ga.  546.  Deo.  773 ;  Parker  v.  Meadows,  86 
79  Biggs  V.  McCurley,  76  Md.  409,       Tenn.  181. 


416 ;  Chambers  v.  Mattingly,  47  Tex. 


81  Kohne  v.  White,  12  Wash.  199. 
saPeslandes   v.    Scales,    187    Ala. 
Civ.  App.  129.  25. 

80  Myers  V.  Burns,  35  N.  Y.  269;  83  Gulliver    v.    Fowler,    64    Conn. 

Ward  V.  Kelsey,  38  N.  Y.  80,  97  Am.      556. 
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able  cost  of  supplying  sufficient  heat  to  make  up  the  difference 
between  the  amount  furnished  and  that  stipulated  for.'* 

The  lessor  cannot  mitigate  the  damages  resulting  from  his 
neglect  to  repair  by  showing  that  his  lessee  had  sublet  the  prem- 
ises and  received  the  same  amount  for  rent  as  he  was  liable  to 
him  for.'*  If  repairs  made  are  not  such  as  the  tenant  is  en» 
titled  to,  but  are  of  advantage  to  him,  the  lessor's  liability  will 
be  diminished  to  the  extent  that  they  are  beneficial."'  If  they 
are  negligently  made  the  lessor  will  be  liable  for  resulting  dam- 
ages,'" notwithstanding  the  work  was  done  by  an  independent 
contractor."  But  if  made  with  due  care  and  in  pursuance  of 
the  lessor's  right  as  stipulated  in  the  lease,  the  lessee  has  no 
claim  for  compensation  for  any  injury  suffered  in  consequence. 
The  right  to  make  alterations  carries  with  it  the  incidental 
right  to  cast  upon  the  lessee  the  necessary  and  reasonable  con- 
sequences of  exercising  it  so  far  as  these  might  affect  his  lease- 
hold." 

On  the  breach  of  an  agreement  made  during  the  temancy  to 
repair  the  premises  in  consideration  of  an  increased  rent,  the 
tenant  continuing  in  occupation  after  expiration  of  the  term 
and  voluntarily  paying  such  rent,  the  damages  cannot  be 
extended  beyond  the  term  in  which  such  payment  was  made  in 
reliance  on  the  promise.  The  recovery  was  measured  by  the 
amount  of  additional  rent  so  paid."*  On  the  breach  of  the 
landlord's  contract  to  go  security  for  cows  to  be  bought  by  his 
tenant  and  to  furnish  him  hogs,  the  milk  furnished  by  the  cows 
to  be  applied  to  the  payment  of  their  purchase  price,  the  dam- 
ages are  not  measured  by  the  proceeds  of  the  stock,  but  by  its 
value  over  and  above  the  cost  price  at  the  time  when  they  would 

84  McCormick     v.     Stowell,      138  88  Wertheimer     v.     Saunders,     95 
Mass.  431;  Wayne  v.  Styles,  94  111.       wis.  573,  37  L.R.A.  146,  2  Am.  Neg. 

Add.  615.    See  Eussell  v.  Giblin,  16  _        ._.     tit-ii,  w  h      u       r>» 

■a-jjli.  "i".  „    .,„    ,  Rep.  480;   Wilber  v.  Follans-bee,  97 

Daly,  258;  Manhattan  S.  Works  v. 

Koehler,  45  Hun,  150.  Wis.  577.  « 

85  Watson  V.  Hooton,  4  111.  App.  89  Reineman  v.  Blair,  96  Pa.  155 ; 

294.  Clark  v.  Lindsay,  7  Pa.  Super.  Ct. 

86  McEwen  v.  Dillon,  12  Ont.  411.         „ 

87  Butler  V.  Gushing,  46  Hun,  521 ; 

Blumenthal    v.    Prescott,    70    App.  9"  Deuster    v.    Mittag,    105    Wis. 

Div.   (N.  Y.)   560.  459. 

Suth.  Dam.  Vol.  III.— fiO.     • 
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tave  Leen  paid  for  as  contracted.®^  The  failure  to  supply  water 
to  irrigate  crops  is  attended  with  liability  for  the  difference  be- 
tween the  net  value  of  those  raised  and  the  net  value  of  those 
the  tenant  would  have  raised  if  water  had  been  supplied.®'' 
The  lessened  value  of  premises  because  of  the  failure  to  erect 
a  building  thereon  is  the  measure  of  the  lessor's  liability.®*  A 
tenant  who  has  used  the  premises  to  their  full  capacity  without 
lessened  financial  results  may  not  recover,  in  addition  to  the 
damage  done  his  goods,  the  decreased  rental  value  of  the  prem- 
ises.®* In  an  action  to  recover  for  the  failure  of  the  lessor  to 
restore  burned  premises  their  rental  value  may  be  shown  by  the 
rent  agreed  to  be  paid  by  a  responsible  subtenant.  There  is  no 
impropriety  in  considering  the  question  of  their  value  as  affect- 
ed by  an  agreement  between  the  local  owners  of  such  property 
regulating  the  prices  to  be  charged  for  its  use,  though  the 
association  formed  by  them  was  illegal,  it  not  appearing  that 
the  original  lessee  had  any  connection  with  it.®^  The  obligation 
to  rebuild  is  limited  by  what  was  leased;  the  restoration  of 
additions  made  by  the  tenant  is  not  required.®^  If  there  are 
several  interests  in  an  estate  the  damages  recoverable  for  the 
breach  of  a  covenant  to  rebuild  must  be  assessed  with  reference 
to  the  injury  done  the  estate  of  the  plaintiff.®'' 

§  873.  Lessee's  duty  concerning  repairs;  recovery  for  making. 
The  lessee  must  give  the  landlord  notice  to  make  repairs  when 
needed,  unless  the  lease  shows  an  intention  that  the  latter  shall 
take  notice  from  his  own  observation.  This  intention  will  not 
be  implied  where  the  lease  does  not  give  him  the  right  to  enter 
and  view  the  premises.®*  The  rule  is  that  notice  to  perform  is 
necessary  whenever  the  fact  on  the  occurrence  of  which  the  right- 
to  claim  performance  depends  lies  more  peculiarly  within  the 
knowledge  of  the  party  claiming  such  right.®®    If  the  landlord 

91  Chesmore  v.  Barker,  101  Iowa  95  Ganson  v.  Tifft,  71  K.  Y.  48. 

576.     ♦  96  Loeder  v.  Kemp,  2  C.  &  P.  375 

98  McFaddin  v.  Sims,  43  Tex.  Civ.  9V  Evelyn  v.  Eaddish,  Holt,  543. 

App.  598;  Smith  v.  Hicks,  14  N.  M.  98  Gerzebek  v.  Lord,   33  N.  J.  L. 

560,  19  L.R.A.(N.S.)   938.  240;   Woleott  v.  Sullivan,  6  Paige, 

93  1ngalls  V.  Beall,  68  Wash.  247.  117;  Norfleet  v.  Cromwell,  64  N.  0. 

94  Sanger  v.  Smith,  —  Tex.  Civ,  1. 

App.  — ,  135  S.  W.  189.  99  Id.;  Chitty  on  Cont.  732;  Hay- 
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refuses  to  repair  on  receiving  notice  the  tenant  is  entitled  to  do 
so  at  the  former's  expense,  and  that  is  held  to  be  his  duty  where 
it  may  he  done  at  trifling  expense;  he  cannot  neglect  it  and 
recover  greater  damages,  suffered  in  consequence  of  the  prem- 
ises remaining  out  of  repair,  than  the  repairs  would  cost,*  un- 
less the  tenant  was  deprived  of  the  use  of  them  while  repairs 
were  being  made,  in  which  case  the  value  of  their  use  may  be 
added.^  The  rule  respecting  the  making  of  repairs  only  ap- 
plies when  they  can  be  made  with  a  reasonable  expenditure  of 
time  and  money,  the  court  determining  in  each  case  what  is 
reasonable,  regard  being  had  to  the  relative  cost,  extent  of  the 
injury  and  value  of  the  contract.^  Where  there  was  a  cove- 
nant to  reconstruct  and  enlarge  the  capacity  of  a  mill  by  building 
over  or  substituting  a  new  motive  power,  involving  the  skill  and 


den  V.  Bradley,  6  Gray,  425,  66  Am. 
Dec.  421 ;  Brown  v.  Toronto  General 
Hospital,  23  Ont.  599;  Hutchinson 
V.  Cummings,  156  Mass.  329. 

1  Brett  V.  Berger,  4  Cal.  App.  12 ; 
Aikin  v.  Perry,  119  Ga.  263;  Mc- 
Naughton  v.  Stephens,  8  Ga.  App. 
545 ;  Ashdown  v.  Ely,  140  Iowa  739 ; 
Caves  V.  Bartek,  85  Neb.  511;  ScMff 
V.  Pottlitzer,  51  N.  Y.  Misc.  611; 
Beakes  v.  Holzman,  47  N.  Y.  Misc. 
384;  Poutra  v.  Martin,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  725;'  Reams  v. 
Taylor,  31  Utah  288,  8  L.K.A.(N.S.) 
436,  120  Am:  St.  930;  Eeinking 
V  Goodell,  161  Iowa  404;  Torres  v. 
Starke,  132  La.  1045;  Jones  v. 
Blanks,  178  111.  App.  196;  Wisdom 
V.  Ivewberry,  30  Mo.  App.  241;  Par- 
ker V.  Meadows,  86  Tenn.  181;  Dor- 
win  V.  Potter,  5  Denio,  306;  Hendry 
V.  Squier,  126  Ind.  19,  9  L.R.A.  798; 
Hopkins  v.  RatlifF,  115  Ind.  213; 
Cook  V.  Soule,  56  N.  Y.  420;  In- 
diana Cent.  R.  Co.  v.  Moore,  23  Ind. 
14;  Andrc'.vs  v.  Jones,  36  Tex.  169; 
Nicholson  V.  Munigle,  6  Allen,  215; 
Miller  v.  Jlarinera'  Church,  7  Me. 
51,  20  Am.  Dec.  341;  Fort  v.  Orn- 
doff,  7  TTcisk.  107;  Hamilton  v.  Mc- 


Pherson,  28  N.  Y.  72,  84  Am.  Dee. 
330;  Ross  V.  Stockwell,  19  Ind.' App. 
86;  Wood  V.  Sharpless,  174  Pa.  588; 
Brown  v.  Toronto  General  Hospital, 
23  Ont.  599;  Hamilton  v.  Feary,  8 
Ind.  App.  615,  52  Am.  St.  485.  See 
Terry  v.  Mayor,  8  Bosw.  504;  Cole 
V.  Buckle,  18  Up.  Can.  C.  P.  286. 

2  Young  V.  Berman,  96  Ark.  78, 
34  L.R.A.(N.S.)    977. 

In  Green  v.  Mann,  11  111.  613,  the 
cost  of  repairing  defects  in  a  mill 
was  $120;  the  lessee  was  clearly  not 
bound  to  remedy  them. 

3  Sanger  v.  Smith,  —  Tex.  Civ. 
App.  — ,  135  S.  W.  189;  Parker  v. 
Meadows,  86  Tenn.  181;  Hexter  v. 
Knox,  63  N.  Y.  561;  Martin  v.  Hill, 
42  Ala.  275;  Hinckley  v.  Beckwith, 
13  Wis.  31;  McCoy  v.  Oldham,  1 
Ind.  App.  372,  50  Am.  St.  208;  Win- 
don  v.  Stewart,  43  W.  Va.  711.  See 
Ladner  v.  Balsley,  103  Iowa  674. 

Where  the  lessor  had  agreed  to 
paint  a  dwelling-house  inside  and 
out,  repair  fences  and  make  all 
other  necessary  repairs  the  court 
said  it  may  not  have  been  con- 
venient for  the  lessee  to  advance  the 
money  necessary  to  meet  such  ex- 
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knowledge  of  experts  in  hydraulics  and  mill  building,  in  respect 
to  which  the  lessee  had  no  special  experience  or  skill,  there  was 
no  duty  on  him  to  attempt  to  do  what  the  lessor  was  bound  to  do. 
"Failure  on  the  part  of  the  lessor  plaintiff  to  perform  its  cove- 
nant in  this  respect  could  not  have  the  effect  to  impose  upon  the 
lessee  the  risk  of  success  or  failure  in  putting  in  or  setting  a 
new  wheel,  a  risk  which  might  involve  the  lessee  in  uncertainty 
of  result  and  damage  to  the  mill  or  power,  and  consequent  risk 
and  loss.  The  burden  is  one  which  the  lessor  had  expressly 
taken  upon  itself,  and  which  it  was  in  every  respect  proper  it 
should  bear.  *  *  *  The  defendant  had  a  right  to  continue 
in  possession  and  pay  the  rent  and  hold  the  plaintiff  responsible 
for  the  damages  suffered  in  consequence  of  its  failure  to  perform 
its  covenant,  if  he  did  nothing  to  acquiesce  in"  an  insufficient 
wheel  "as  a  satisfaction  of  the  covenant,  and  mere  payment  of 
rent  would  not  be  such  acquiescence."  * 

In  Alabama  and  Michigan  the  tenant  is  not  bound  to  cause 
repairs  to  be  made  and  thereby  limit  his  recovery  to  the  cost  of 
making  them.  He  may  rely  upon  the  lessor's  promise  and  hold 
him  for  such  dam.ages  as  are  the  natural  and  proximate  result 
of  its  breach.*  When  this  duty  rests  upon  the  lessee  the  lessor's 
liability  is  to  be  determined  as  of  the  time  he  became  in  default, 
notwithstanding  the  former  may  have  been  obliged  to  pay  a 
third  person  damages  for  injuries  subsequently  sustained.^  If 
the  landlord  prevents  the  tenant  from  making  repairs  by  repeat- 
ed promises  to  make  them  himself;  that  is,  if  the  tenant  in 
good  faith  delays  for  that  reason,  he  is  not  prejudiced  in  his 
claim  to  such  damages  as  he  may  suffer  from  the  continuance 
of  a  want  of  repairs.' 

penses;   but  whether   convenient  or  erty  is  dependent  upon  the  repairs 

not,  he  was  under  no  obligation  to  being  made ) . 

do  that  which  the  lessor  himself  had  6  Sparks    v.    Bassett,    49    N.    Y. 

agreed  to  do.     Biggs  v.  McCurley,  Super.    270;    Oettinger   v.    I^evy,    4 

76  Md.  409,  415.  E.  D.  Smith,  288. 

*  Pewaukee  M.  Co.  v.  Howitt,  86  7  Sanger     v.     Smith,     supra;    In 

Wis.  270,  275.  Keyes  v.  Western  Vermont  S.  Co., 

sVandergrift  v.  Abbott,  75  Ala.  34  Vt.  81,  Poland,  C.  J.,  said:  "If, 
487 ;  Culver  v.  Hill,  68  id.  66,  44  when  the  plaintiflF  requested  the  de- 
Am.  Rep.  134 ;  B'ostwick  v.  Losey,  67  fendants  to  repair  the  drain,  they 
Mich.  554   (if  the  use  of  the  prop-  had  refused  to  do  so  it  would  have 
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In  an  action  by  a  tenant  against  a  landlord  who  has  cove- 
nanted to  keep  the  premises  in  repair  for  damages  for  its  breach 
the  defendant  cannot  excuse  his  non-performance  by  proof  of 
the  plaintiff's  negligence.  His  contributory  negligence  does 
not  go  to  the  cause  of  action  upon  contract ;  there  is  a  right  of 
action  when  the  defendant  is  guilty  of  a  breach  by  his  negli- 
gence ;  but  upon  the  question  of  reduction  of  damages  the  con- 
duct of  the  plaintiff  in  failing  to  exercise  due  care  to  prevent 
injury  to  himself  by  the  defendant's  failure  to  perform  his  con- 
tract is  proper  for  the  consideration  of  the  jury.'  In  New 
York  where  the  landlord  agrees  to  repair  and  fails  to  do  so 
the  tenant  is  held  to  have  two  different  remedies,  at  his  election. 
Hunt,  J.,  said :  "He  could  have  made  the  repairs  himself  and 
have  called  upon  the  plaintiff  to  refund  the  expense ;  *  *  *  or 
he  could  have  called  upon  *  *  *  (tbe  lessor)  *  *  * 
to  take  the  ordinary  responsibility  of  a  party  failing  to  perform 
his  contract,  to  wit,  to  pay  the  damages  caused  by  such  failure. 
*  *  *  In  the  first  case  the  rule  confines  the  damages  to 
the  actual  expense,  if  no  special  damage  is  shown,  but  in  the 
other  the  cost  of  repair  is  not  an  element  in  the  casa    It  is  as 

been  the  duty  of  the  plaintiff  him-  justly  fall  on  the  defendants.  It 
self  to  have  done  it,  and  all  he  could  was  rather  a,  question  whether  the 
have  recovered  would  have  been  the  plaintiff  acted  in  good  faith  and 
costs  of  the  repair.  He  could  not  ^itli  fair  and  reasonable  prudence, 
in  such  case  lie  by  and  incur  loss  i°  t^^  course  he  took  in  waiting 
for  want  of  the  repairs,  far  beyond  ^°^  ^^^  defendants  to  repair,  under 
the  cost  of  fixing  it,  and  make  the  *''"''  assurance,  instead  of  proeeed- 
defendants  liable.    If  the  defendants       i^g  *<>  i^ake  them  himself.     The  de- 

fendants  when  called  on  should  im- 
mediately have  proceeded  to  make 

,     .   ...  , ,  ,  ,     ^       the  repairs  themselves,  or  else  have 

duct  hke  a  reasonable  and  prudent      ^^^^^^^^  ^^  ^j^^^  ^^^  .^  ^^^^^ 

man,  and  take  the  course  that  would  j^^^^  ^^^^  ^j^^^  ^.^^^^^      j^ 

be  least  detrimental  to  himself  and  „„,itted    to    make    them    on    being 

to  the  defendants.     But  if  the  de-  called    on,    and    kept    the    plaintiff 

fendants,  on  having  notice  to  repair  from  doing  it  by  false  and  delusive 

the  drain,  admitted  their  liability  to  promises,  they  cannot  complain  of 

repair  it  and  promised  to  do  so,  and  being  made  liable  for  the  loss  ocea- 

thus  kept  the  plaintiff  from  making  eioned  by  the  delay."    Buck  v.  Rod- 

the  repairs  himself,   and  thus  pro-  gers,     39     Ind.     222;      Parker     v. 

longed   the   period    of    loss    to   the  Meadows,  86  Tenn.   181;   Rauth  v. 

plaintiff  so  that  it  exceeded  the  cost  Davenport,  60  Hun  70. 

of    the    repairs,    that    loss    should  S  Flynn  v.  Nash,  11  Allen   550, 


wrongfully  refused  to  repair,  still  it 
was  the  duty  of  the  plaintiff  to  con- 
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if  there  was  no  such  right  to  repair  on  the  part  of  the  lessee, 
but  the  claim  rested  solely  in  damages." '  This  right  of  election 
to  repair  or  to  claim  damages  was  declared  in  a  case  where  the 
repairs  actually  made  and  damages  recovered  from  the  landlord 
for  not  making  others  were  but  a  trifle  in  excess  of  the  rent  due. 
This  decision  was  subsequently  affirmed  in  a  case  "  in  whidi 
the  trial  court  had  refused  a  request  to  charge  that  the  plaintiff 
could  not  recover  for  the  use  of  rooms  except  for  the  time  it 
would  necessarily  take  to  repair  them ;  and  that  if  the  plaintiff 
knew  of  the  defect  which  caused  damage  he  was  bound  to  have 
it  repaired  as  soon  as  could  reasonably  have  been  done ;  and  that 
if  he  did  not  do  so  and  damage  subsequently  accrued  he  could 
not  recover  therefor.  On  this  refusal  the  court  of  appeals  re- 
marked :  "It  is  conceded  that  it  was  the  duty  of  the  defendant 
to  repai^r  the  ceilings.  U^pon  his  failure  to  perform  it,  it  was 
the  right  of  the  tenant  to  make  the  repairs  and  charge  the 
expense  to  the  landlord.  But  he  was  not  bound  to  make  the 
repairs.  He  (the  lessor)  had  no  right  to  cast  upon  the  plaintiff 
the  responsibility  and  the  burden  of  the  repairs  which  he  was 
bound  to  make.  The  plaintiff  removed  his  furniture  from  these 
rooms;  and  so  far  as  he  could,  short  of  making  the  repairs 
himself,  limited  the  injurious  consequences  of  the  defendant's 
neglect."  ^*  The  tenant  in  making  repairs  after  default  of  the 
landlord  to  make  them  in  pursuance  of  his  contract  is  not  bound 
to  do  so  in  such  manner  as  to  literally  restore  the  premises  by 
the  same  materials  and  workmanship  to  their  former  state;  he 
may  exercise  a  prudent  judgment  to  render  the  repairs  more 
permanent  and  useful  by  substituting  better  material  or  work- 
manship.^^ The  cause  of  action  against  a  lessee  for  failing  to 
make  repairs  as  agreed  by  a  tenant  may  be  joined  with  one  to 
recover  the  rent.^^  The  difference  between  the  rental  value  of 
the  premises  with  and  without  the  improvements  the  lessor 
agreed  to  make  may  be  recouped  in  an  action  for  rent." 

9  Myers  v.  Burns,  35  N.  Y.  269.  IS  Myers  v.  Burns,  35  N.  Y.  269. 

10  Hexter  v.  linox,  63  N.  Y.  561.  "  ^on  Berg  v.  Goodman,  85  Ark. 


"Martin  v.   Hill,    42    Ala.    275; 


605. 


1*  Jones  v.  Blanks,  178  111.  App. 
Hinckley  V.  Beckwith,  13  Wis.  31.  ^gg^  ..  *^ 
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§  874.  Liability  of  lessor  for  special  and  consequential  dam- 
ages. Such  damages  may  be  recovered  against  a  lessor  for 
breacli  of  his  contract  to  repair  if  they  are  not  remote  and  are 
shown  with  sufficient  certainty.  Loss  of  custom  to  a  mill  kept 
idle  by  the  lessor's  failure  to  repair  the  dam  was  held  to  be  un- 
certain and  speculative;  *^  and  so  of  the  profits  inexperienced 
parties  might  have  made  on  a  farm,^®  and  those  anticipated  from 
the  future  public  performance  of  a  vocalist,  "  and  profits  which 
might  have  been  made  in  a  store  building  if  it  had  been  com- 
pleted at  the  time  fixed. ^'  Damages  resulting  from  illness  and 
loss  of  business  ^^  and  injuries  to  animals  and  the  increased 
food  required  and  the  decrease  of  produce,^"  and  the  loss  of  an 
opportunity  to  sublet  the  premises  at  a  profit  ^^  have  been  con- 
sidered too  remote.  The  failure  to  furnish  material  to  repair 
a  fence  does  not  deprive  the  party  in  default  of  the  right  to  his 
share  of  the  crops  eaten  by  the  animals  of  another  who  entered 
the  premises  because  of  the  non-repair  of  the  fence. ^^     There 


ISMiddlekauff  v.  Smith,  1  Md. 
329 ;  Pewaukee  M.  Co.  v.  Howitt,  86 
Wis.  270;  Fort  v.  Orndoff,  7  Heisk. 
167.  See  Manhattan  S.  Works  t. 
Koehler,  45  Hun,   150. 

The  general  rule  of  damages  is  the 
value  of  the  use  of  the  premises 
while  they  are  untenantable  by  rea- 
son of  the  lessor's  default.  Myers 
v.  Bums,  35  N.  Y.  269;  Hexter  v. 
Knox,  63  id.  561. 

The  lessee  cannot  recover  the 
amount  paid  for  rooms  and  meals 
elsewhere  during  the  time  the  re- 
pairs were  being  made.  Clenighan 
V.  McFarland,  16  Daly,  402. 

16  Kellogg  v.  Malick,  125  Wis. 
239. 

17  New  York  Academy  of  Music  v. 
Hackett,  2  Hilt.  217.  See  McHenry 
V.  Marr,  39  Md.  510. 

18  Rathkowski  v.  Masolowski,  57 
111.  App.  525. 

19  Chadwick  v.  Woodward,  12 
Daly,  399;  Eschbach  v.  Hughes,  7 
N.  Y.  Misc.   172;   Collins  v.  Kara- 


topsky,  36  Ark.  316,  324;  Jackson  v. 
Farrell,  6  Pa.  Super.  Ct.  31;  Bien  v. 
Hess,  102  Fed.  436,  42  C.  C.  A.  421 ; 
Reischmann  v.  Hartog  C.  Co.,  132 
N.  Y.  Supp.  435;  Godfrey  v.  India 
W.  B.  Co.,  87  App.  Div.  (N.  Y.) 
123;  Hollidaysburg  M.  &  F.  S.  Co.  v. 
Gray,  45  Pa.  Super.  Ct.  426.  See 
Sargent  v.  Mason,  101  Minn.  319; 
Stopenhorst  v.  American  M.  Co.,  36 
N.  Y.  Super.  392  (loss  of  custom 
through  injury  to  goods). 

Inability  to  work  a  quarry  is  a 
ground  of  damages.  Keys  v.  West- 
ern Vermont  S.  Co.,  34  Vt.  81. 

Where  there  is  a  failure  to  supply 
heat  it  may  be  shown  that  tenants 
became  ill  for  want  of  it;  but  illness 
is  not  an  element  of  the  damage. 
Purcell  V.  Warburton,  70  Wash. 
129. 

80  Dorwin  v.  Potter,  5  Denio,  306. 

21  McNaughton  v.  Stephens,  8  Ga. 
App.  545. 

82  Ashdown  v.  Ely,  140  Iowa  739. 
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may  be  a  recovery  for  the  loss  of  time  of  employees  and  for  extra 
wages  paid  them.*'  The  profits  lost  by  the  lessee  of  a  hotel 
either  those  which  were  the  immediate  fruits  of  the  business 
or  those  which  were  remote  or  consequential,  if  the  contract  was 
made  with  reference  to  them  and  they  may  be  definitely  shown, 
are  recoverable.**  Where  a  landlord  negligently  suffered  a 
roof  to  remain  in  an  unsafe  condition  he  was  liable  for  injury 
done  to  the  tenant's  property  in  consequence,*^  and  aJso  for  a 
lessee's  goods  in  a  store,  injured  in  consequence  of  gutters  being 
obstructed.*^  In  such  a  case  wool  belonging  to  the  tenant  was 
alleged  to  have  suffered  injury  from  water  escaping  from  a 
waste-pipe  by  negligence  of  the  landlord.  The  trial  court  in  an 
action  therefor  gave  these  instructions,  to  which  exceptions  were 
overruled :  that  the  evidence  must  be  such  that  the  jury  may  be 
able  to  decide  thereon  as  to  the  amount  of  damages ;  that  guesses 
of  witnesses  were  not  sufficient  to  found  a  verdict  upon ;  that  the 
judgment  of  persons  having  sufficient  knowledge  and  oppor- 
tunity of  judging  as  to  the  amount  of  the  wool  injured  and  as 
to  the  extent  of  the  injury  is  competent ;  that  exact  accuracy  in 
testimony  is  not  required,  but  that  the  jury  could  not  give  dam- 
ages exceeding  what  they  are  satisfied  of  on  the  evidence;  that 
when  the  damage  was  occasioned  by  different  causes,  from  each 
of  which  there  was  more  or  less  damage  to  plaintiff's  wool,  if  a 
portion  was  from  causes  for  which  the  defendants  were  not 
liable,  as  from  the  tide  water,  the  burden  of  proof  was  upon  the 
plaintiff  to  show  the  damage  to  the  wool  from  causes  for  which 
the  defendants  were  liable,'  as  distinguished  from  other  causes, 

23  Birtman  v.  Thompson,  136  111.  The  removal  of  the  roof  of  an  oc- 

App.   621 ;    Bien  v.  Hess,   102   Fed.  cupied  house  with  knowledge  that  a 

436,  42  C.  C.  A.  421 ;  New  York  &  heavy  storm  is  impending  makes  the 

C.  M.  S.  &  Co.  V.  Fraaer,  130  U.  S.  landlord    liable   to   the    tenant    for 

611,  32  L.  ed.  1031.  damage  sustained,  though  the  storm 

84  Stewart  v.  Lanier  House  Co.,  75  proves  to  be  an  unprecedented  one. 

Ga.  582.  Honnemyer  v.  Fischer,  27  Ohio  C.  C. 

25  Miller  v.  Sullivan,  77  Kan.  252,  8. 

16  L.R.A.(N.S.)   737;  Eubinstein  v.  86  Center   v.   Davis,   39   Ga.   210; 

Hudson  (Misc.)  86  N.  Y.  Supp.  750;  Blumenthal  v.  Prescott,  70  App.  Div. 

Sanger  v.  Smith,  —  Tex.  Civ.  App.  (N.  Y.)    560;   Rauth  v.  Davenport, 

— ,  135  S.  W.  189;  Eagle  v.  Swayze,  60   Hun    70;    Kohne   v.    White,    12 

2  Daly  140.  Wash.  199. 
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and  for  this  damage  only  could  the  plaintiff  recover.^''  Where 
insufficient  support  was  furnished  a  roof  which  broke  through 
and  let  snow  and  water  fall  upon  the  tenant's  goods,  in  conse- 
quence of  which  he  had  to  remove  them,  he  recovered  for  the  in- 
jury they  sustained  and  for  the  injury  to  his  business,  he  being 
compelled  to  surrender  possession  of  the  store  and  rent  another 
at  a  less  profitable  position  where  he  was  able  to  do  but  little 
business.  It  was  competent  for  him  to  show  what  the  profits  of 
his  business  had  been,**  and  the  extent  to  which  it  had  been 
injured.*'  The  damage  to  injured  goods  is  the  amount  of  de- 
preciation in  value  caused  by  the  injury,  and  this  is  the  differ- 
ence between  their  market  value  immediately  before  the  injury 
and  such  value  immediately  thereafter.  The  price  at  which 
they  were  sold  in  open  market  after  the  injury  is  not  conclusive 
as  to  their  value."*  The  cost  of  repairing  goods  damaged  by  a 
defective  steam  radiator  may  be  recovered.'^  In  contracting  for 
the  lease  of  a  farm  and  stipulating  that  the  lessor  was  to  have 
certain  ditches  thereon  cleaned  out,  the  parties  contemplated 
that  such  cleaning  was  essential  to  the  malcing  of  a  full  crop. 
The  lessee  might  have  put  the  ditches  in  order,  but  was  not 
bound  to  do  so,  and  collect  the  cost  from  the  lessor.  The  lia- 
bility of  the  latter  was  for  the  decrease  in  the  net  yield  of  the 
crop  because  of  the  breach  of  contract.'*    That  measure  of  lia- 

w  Priest    V.    Nichols,    116    Mass.  But    where    the    business    inter- 

401.  rupted  was  newly-established  and  it 

"A    tenant    whose    landlord    has  ^^^   n^t   appear   that   the   place   in 

agreed  to  put  the  premises  in  repair  ^j^j^j^  j^.  ^^^  conducted  was  a  better 

but   has   failed   to   do   so,   knowing  ^^^  ^^^^  ^^^^^  ^^  ^^^^^  .^  ^^^  j^^^j 

that  his  property  will  be  exposed  to  i      i         i        a^ 

.    .     .       ,  '  J.U        •  ity  a  recovery  for  loss  of  pronts  was 

injuries  from  storms,  or   otherwise         j  j  r 

endangered  if  left  upon  the  prem-  improper;    the    damages   were    con- 

ises,  has  no  right  to  take  the  hazard,  fined  to  the  value  of  the  goods  when 

and  if  he  does,  and  his  property  is  destroyed.      Eussell    v.    Little,    22 

injured,   he   cannot   recover   of   the  Idaho  429,  42  L.R.A.(N.S.)   363. 

landlord  therefor."     Cook  v.  Soule,  SO  Brunswick   6.    Co.   v.    Spencer, 

56  N.  Y.  420,  423;  Reiner  v.  Jones,  97  q^   754 

38  App.  Div.  (N.  Y.)  441.  SiQ'Hanlon  v.  Grubb,.  38  App.  D. 


28  Shafer  v.  Wilson,  44  Md.  278. 

29  Evans  v.  Murphy,  87  Md.  498 ; 
Roth  T.  Co.  V.  Champ  Spring  Co.,  **  Spencer  v.  Hamilton,  113  N.  C. 


C.  251,  37  L.R.A.(N.S.)   1213. 
82  Spencer  v.  Hami 
146  Mo.  App.  1.  49,  37  Am.  St.  611. 
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bility  applies  for  the  failure  to  fence  land  in  time  to  put  in  a 
crop.*'  By  knowingly  leaving  plastering  in  a  defective  condi- 
tion a  landlord  v^ho  has  promised  to  make  repairs  is  liable  for 
damage  done  to  the  lessee's  goods  by  fire  caused  by  lamp  upset 
by  falling  plaster.**  In  Minnesota  and  some  of  the  Illinois  ap- 
pellate courts  the  lessor  has  been  held  liable  for  the  death  of 
the  lessee's  v^ife  caused  by  the  breaking  of  a  defective  railing 
on  a  porch,*^  and  for  injuries  to  his  child.*^  In  Minnesota  a  land- 
lord v^ho  fails  to  make  repairs  as  agreed  is  liable,  in  an  action 
for  negligence,  to  any  person  lawfully  upon  the  premises  who 
sustains  injuries  in  consequence  of  his  default;  and  this  lia- 
bility exists  though  the  landlord  had  no  actual  knowledge  of  the 
defect  if  he  might  have  known  of  it  by  the  exercise  of  reasonable 
diligence.*''  Generally  the  extended  liability  indicated  in  the 
preceding  propositions  has  been  denied,  especially  if  the  tenant 
had  knowledge  of  the  defect  or  condition  which  caused  either, 
and  has  not  exercised  his  right  to  remedy  it  at  the  landlord's  ex- 
pense.'*   It  is  said  in  a  Massachusetts  case  that  the  action  of 

83  Coekrell  v.  Ellison,  —  Tex.  Civ.  87  Barron    v.    Liedloflf,    95    Minn. 

App.  — ,  137  S.  W.  150.  474. 

3*  Mason  v.  Howes,  122  Mich.  38  Hamilton  v.  Feary,  8  Ind.  App. 
329,  citing  Stevens  v.  Pantlind,  95  615,  52  Am.  St.  485;  Tuttle  v.  Gil- 
Mich.  145;  Culver  v.  Hill,  68  Ala.  bert  Mfg.  Co.,  145  Mass.  169; 
66,  44  Am.  Rep.  134;  Watson  v.  Hutchinson  v.  Cummings,  156  Mass. 
Hooton,  4  111.  App.  294;  Maywood  329;  Flynn  v.  Hatton,  43  How.  Pr. 
v.  Logan,  78  Mich.  135,  18  Am.  St.  333;    Arnold   v.    Clark,    45    N.    Y. 

431.  Super.  252;  Kabus  v.  Frost,  50  id. 
35Sontag  V.  O'Hare,  73  111.  App.  74;   Spellman  v.  Bannigan,  36  Hun 

432,  citing  Mendel  v.  Fink,  8  id.  174;  Sanders  v.  Smith,  5  N.  Y.  Misc. 
378;  Piatt  v.  Farney,  16  id.  216.  1  (the  contrary  rule  is  favored  in 
To  the  same  effect  is  Good  v.  Von  White  v.  Sprague,  9  N.  Y.  St.  Rep. 
Hemert,  114  Minn.  393.  320.  See  obiter  remark  in  Edwards 

36Schwandt  v.  Metzger  L.  0.  Co.,  v.  New  York,  etc._R.  Co.,  98  N.  Y. 

93  111.  App.  365;   Fenno  v.  CuUen,  245,    248-4,    50    Am.    Rep.    659); 

162  111.  App.  283.  Schwartz  v.  Apple,  21  N.  Y.  Misc. 

In  Moore  v.  Steljes,  69  Fed.  518,  513;    Folsom  v.   Parker,   31   N.   Y. 

the  landlord  warranted  the  safety  of  Misc.  348 ;    Schick  v.  Fleischhauer, 

a  ceiling.     He  was  liable  for  an  in-  26  App.  Div.    (N.  Y.)    210;   Brown 

jury   to   the   tenant's   child   caused  v.  Toronto  General  Hospital,  23  Ont. 

by  its  fall,  on  the  ground  of  negli-  599;    Miles   v.   Janvrin,    196   Mass. 

gence.      Contra,   Miller   v.   Rinaldo,  431,    124   Am.    St.    575,    13    L.R.A. 

21  N.  Y.  Misc.  470.  (N.S.)  378;  Kushes  v.  Ginsburg,  99 
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tort  has  for  its  foundation  the  negligence  of  the  defendant,  and 
this  means  more  than  a  mere  breach  of  promise. ^^  Otherwise,  the 
failure  to  meet  a  note  or  any  other  promise  to  pay  money  would 
sustain  an  action  in  tort  for  negligence,  and  thus  the  promisor 
be  made  liable  for  all  the  consequential  damages  arising  from 
such  failure.  As  a  general  rule,  there  miist  be  some  active  neg- 
ligence or  misfeasance  to  support  tort.  There  must  be  some 
breach  of  dvity  distinct  from  breach  of  contract.  In  the  case  at 
bar  the  utmost  shown  against  the  defendant  is  that  there  was 
unreasonable  delay  on  its  part  in  performing  an  executory  con- 
tract. As  we  have  seen,  it  is  not  liable  by  reason  of  the  relation 
of  lessor  and  lessee,  but  its  liability,  if  any,  must  rest  solely  up- 
on a  breach  of  this  contract.  We  do  not  see  how  the  cases  would 
differ  in  principle  if  an  action  were  brought  against  a  third  per- 
son who  had  contracted  to  repair  the  stable  floor  and  had  un- 
reasonably delayed  in  performing  his  contract.  We  are  not 
aware  of  any  authority  for  maintaining  such  an  action.  The 
obligation  of  the  landlord  to  repair  such  parts  of  a  building  as 
are  under  his  control  and  are  used  by  his  tenants  in  common 
carries  with  it  responsibility,  after  notice  of  the  need  of  repairs, 
for  the  illness  resulting  to  a  member  of  the  tenant's  family  from 
his  neglect.*'  Negligence  in  mating  repairs  is  cause  for  holding 
the  lessor  liable  for  consequential  damages  to  the  tenant  or  any 
member  of  his  family.*^ 

In  an  action  against  the  lessors  of  a  saw-mill  for  breach  of 
their  contract  to  repair,  whereby  the  mill  was  rendered  use- 
less to  the  lessees  during  the  latter  portion  of  their  term,  it 
appeared  that  the  lessees  at  the  time  of  the  stoppage  had  suffi- 
cient logs  of  their  own  in  the  mill  yard  to  stock  the  mill  for 
one-half  of  the  balance  of  their  term,  which  they  were  com- 
pelled to  haul  to  another  mill  to  be  sawed.  It  was  held  that 
they  were  entitled  to  recover  as  damages  the  amount  paid  for 

App.   Div.    (N.  Y.)    417;   Boden  v.  many  cases  bearing  upon  it  are  dia- 

Schlotz,  101  App.  Div.    (N.  Y.)    1;  cussed  in  Miles  v.  Janvrin,  supra. 

Graflf  V.  Lemp  B.  Co.,  130  Ma.  App.  40Domenicis  v.  Fleisher,  195 
618.  But  compare  Collins  v.  Filling- 


Mass.  281 
41 

supra.     The    general    subject    and      539 


ham,  129  Mo.  App.  340. 

89  Tuttle    V.     Gilbert    Mfg.     Co.,  "  Finer  v.  Nichols,  158  Mo.  App. 
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hauling  their  logs  to  such  other  mill,  and  the  cost  of  getting 
them  sawed  there,  above  what  it  would  have  cost  to  saw  them 
at  their  own  mill,  and  also  the  profits  which  they  would  have 
made  from  manufacturing  lumber  in  that  portion  of  their 
term  during  which  they  lost  the  use  of  the  mill  through  the 
fault  of  the  defendants,  deducting  the  time  which  it  would  have 
required  to  saw  their  own  logs  so  hauled  to  another  mill;  and 
that  to  these  damages  interest  might  be  added  at  the  discretion 
of  the  jury.*^  The  profits  here  held  to  be  recoverable  were  the 
special  rental  value  of  the  mill  to  the  plaintiffs.*'  There  can- 
not be  a  recovery  on  account  of  prospective  profits  unless  the 


« Hinckley  v.  Beckwith,  13  Wis. 
31,  n  Wis.  413. 

48  Cole,  J.,  said:  "In  the  first 
place  we  can  see  no  objection  to  giv- 
ing the  respondents  the  fair  value 
of  the  use  of  the  mill  for  the  unex- 
pired portion  of  the  term,  subject  to 
the  qualifications  hereafter  men- 
tioned. The  mill  was  of  no  sort  of 
use  to  them  except  to  manufacture 
lumber.  And  when  the  motive 
power  gave  out,  nothing  further 
could  be  done  with  it.  One  of  the 
respondents  testified  that  it  was 
worth  for  the  residue  of  the  term 
$10.50  per  day/  to  manufacture  lum- 
ber. This  being  so,  why  ought  they 
not  to  recover  damages  at  that  rate 
during  the  continuance  of  the  lease, 
excepting  therefrom  the  time  they 
would  use  it  to  saw  their  own  logs? 
We  know  of  no  sound  principle  of 
law  or  reason  which  would  be  vio- 
lated in  permitting  them  to  do  so. 
It  is  said  that  this  would  be  allow- 
ing damages  on  the  basis  of  a  cal- 
culation of  profits,  which,  it  is  said, 
is  inadmissible.  But  the  case  of 
Griffin  v.  Colver,  16  N.  Y.  489,  to 
which  we  are  referred  by  coxmsel  for 
the  appellants,  fully  sustains  the 
rule  we  have  laid  down."  After 
stating  the  rule  of  that  case  the 
learned   judge   continued:     "In   the 


present  case  it  was  very  easy  to 
ascertain  the  profits  which  were  the 
direct  and  immediate  results  of 
operating  the  mill  for  sixty  days. 
The  respondents  had  logs  enough  on 
hand  to  stock  the  mill  for  about 
one-half  of  that  time,  and  timber 
standing  near  the  mill  sufficient  to 
supply  it  for  the  rest  of  the  time. 
What,  therefore,  could  be  made  in 
running  the  mill,  per  day,  over 
and  above  all  expenses  of  rent, 
labor,  etc.,  was  susceptible  of  exact 
and  definite  proof.  It  is  not  like 
profits  anticipated  from  being  able 
to  perform  some  dependent  and  col- 
lateral undertaking  to  the  principal 
business  of  running  the  mill,  but  re- 
lated to  gains  or  profits  arising 
from  the  business  itself,  and  con- 
stituting a,  portion  of  the  contract. 
The  respondents,  when  they  rented 
the  mill,  considered  what  it  would 
be  worth  to  them  per  year  or  per 
month.  The  profits  upon  the  manu- 
facture of  lumber  were  so  much  per 
thousand,  and  it  was  therefore  an 
easy  matter  to  ascertain  the  gross 
earnings  of  the  mill.  We  therefore 
suppose  the  profits  or  earnings  of 
the  mill  would  constitute  a  proper 
item  in  estimating  the  damages  re- 
sulting from  the  breach  of  the  agree- 
ment    to     repair.       Masterton     v. 
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business  has  been  established.**  Some  obiter  observations  made 
in  a  New  York  case  are  pertinent  in  this  connection,  and  have 
weight.  They  are  obiter  because  the  complaint  was  silent  on 
the  question  of  special  damages,  which  the  loss  of  profits  was 
considered  to  be.  Such  loss,  the  court  said,  if  recoverable  at 
all,  is  so  only  where  the  tenant  is  not  only  unable  to  carry  on 
business  on  the  demised  premises,  but  where  his  eviction  pre- 
vents him  from  carrying  on  business  at  all.  In  fact,  the  claim 
for  loss  of  business  profits  seems  inconsistent  with  the  allegations 
which  are  the  necessary  foundation  of  the  cause  of  action.  If 
the  premises  were  rendered  untentable,  then  under  the  terms  of 
the  lease  the  tenancy  ceased  and  that  was  the  end  of  the 
relation  between  the  parties.  If  the  premises  were  tenantable  it 
was  the  duty  of  the  plaintiff  to  have  carried  on  business  upon 
them.  He  might  either  himself  have  made  the  repairs  that 
were  necessary  and  charged  the  defendant  with  their  cost,  or  he 
could  recover  the  diminution  in  the  rental  value.  He  had  not 
the  right  to  abandon  the  premises  unless  they  were  untenant- 
able, and  if  they  were  untenantable  then  the  lease  ceased.*'  A 
tenant  may  recover  for  damage  done  his  crops  by  trespassing 
animals  in  consequence  of  the  landlord's  failure  to  keep  fences 
in  repair,*®  though  some  of  the  damage  was  done  by  the  tenant's 
own  animals,  he  having  used  reasonable  efforts  to  prevent  them 

Mayor,  7  Hill  61;  Blanchard  v.  Ely,  589  (1885),  premises  were  leased  for 

21  Wend.  342."  warehouse  purposes,  and  the  lessor 

In  Jolly  V.  Single,  16  Wis.  280,  agreed  to  put  in  repair,  before  the 

the  lessor  removed  part  of  a  saw-  lessee    took    possession,    machinery 

mill,  and  thereby  made  it  impossible  thereon  necessary  to  the  use  of  the 

to  run  it.    It  was  held  that  the  dam-  warehouse    as    such.      The    repairs 

ages  were  not  confined  to  the  cost  were  not  made  until  after  the  stip- 

of  replacing  it,  leaving  the  lessee  to  ulated   time,   but   were   made   at   a 

pay  his  men  out  of  employ  and  lose  season  when  the  lessee  most  needed 

the  use  of  the  mill  during  the  time  the  machinery.    The  recovery  of  lost 

it  necessarily  lay  idle  by  reason  of  profits  and  the  injury  sustained  by 

the  trespass.    See  Boynton  v.  Chase,  the  business  of  the  lessee  was   ap- 

3  Wis.  456;  Buck  v.  Eodgers,  39  Ind.  proved. 

222  ■   also  Crane  v.  Hardman,  4  B.  «  Pewaukee  M.  Co.  v.  Howitt,  86 

D.   Smith  448;   Chatterton  v.  Fox,  Wis.  270.    See  §§  60,  867. 

5  Duer  64;   Bostwick  v.  Losey,  67  46  Drago  v.  Mead,   30   App.  Div. 

Mich.  554.  (N.  Y.)   258. 

In  Bank  v.  Synnot,  11  Vict.  L.  R.  *6  Buck  v.  Rodgers,  39  Ind.  222. 
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from  doing  it.*''  The  amount  paid  a  third  party  to  indemnify 
him  for  damage  done  his  crops  by  cattle  trespassing  from  the 
leased  premises  may  be  recovered  by  the  tenant.*'  The  breach  of 
a  contract  with  a  third  party  must  be  compensated  for  by  one 
who  has  failed  to  erect  a  building,  the  lease  having  been  made 
with  knowledge  of  the  contract  to  sublet  it.*®  The  theft  of 
goods  is  a  contingency  naturally  within  the  contemplation  of 
the  parties  when  a  landlord  reserves  the  right  to  use  a  part  of 
the  demised  premises  and  fails  to  observe  a  condition  that  he 
will  secure  the  door  when  doing  so.^"  The  reasonable  expense 
incurred  in  fitting  premises  for  steam  heat  which  the  landlord 
has  agreed  to  furnish  may  be  recovered ;  but  sifter  such  expense 
has  been  incurred  and  there  has  been  a  refusal  to  furnish  heat 
the  cost  of  a  stove  and  fuel  are  not  recoverable  because  if  they 
were  the  damages  would  be  doubled.*^  The  failure  of  the  lessor 
to  furnish  material  for  repairing  fences  does  not  subject  him 
"to  an  indefinite  liability  for  consequential  damages" — as  for 
his  share  of  the  com  consumed  by  the  lessee's  hogs  without  any 
intention  on  the  part  of  the  lessee  that  they  should  feed  upon 
it.*^  The  expenses  incurred  by  a  tenant  in  entering  upon  and 
fitting  up  other  premises  for  the  occupancy  of  himself  and  his 
family  while  delayed  repairs  were  being  made  by  him,  the  lessor 
having  refused  to  make  them,  are  not  recoverable.  It  was  ob- 
served :  The  time  during  which  the  plaintiff  was  obliged  to  be 
in  another  house  was  indeed  somewhat  lengthened  by  the  delay 
in  commencing  the  repairs ;  but  no  calculation  of  that  sort  was 
made  at  the  trial  or  submitted  to  the  jury,  ajad  we  do  not  think 
it  can  now  be  fairly  made.^'  A  lessee  of  a  dwelling  and  stable 
connected  therewith,  being  obliged  to  seek  new  quarters  because 
of  the  lessor's  refusal  to  make  repairs  in  accordance  with  the 
terms  of  the  lease,  has  been  allowed  as  damages  the  expense  of 
stabling  his  horse  elsewhere,  the  condition  of  the  stable  being 

«RoTTe  V.  Baber,  93  Ala.  422.  60  Herder    T.    Bloomer,    7    N.    Y. 

«  Schenk   v.    Forrester,    102   Mo.      Misc.  687. 

.         10A    ,T  ■  T  61  Pluard  V.  Gerrity,  162  111.  App. 

App.  124,  disapproving  earlier  cases  •'  '^'^ 

and  following  Miller  v.   St.   Louis,  6S  Ashdown  v.  Ely,  140  Iowa  739. 

etc.  R.  Co.,  90  Mo.  389.  Compare  Eowe  v.  Baber,  93  Ala.  422. 

«  Feland  v.  Berry,  130  Ky.  328.  63  Green  v.  Eales,  2  Q.  B.  225. 
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STicli  as  to  amount  to  a  deprivation  of  use,  and  the  difference 
between  the  rent  of  the  dwelling  reserved  in  the  lease  and  its 
rental  value  during  the  vacancy,  but  denied  the  expenses 
incurred  in  vacating  the  premises  and  moving  into  another 
dwelling,  the  failure  to  make  repairs  not  having  amounted  t& 
an  eviction,  actual  or  constructive. °* 

§  875.  Removal  of  fixtures.  If  a  tenant  makes  improvements 
of  a  permanent  character  which  are  so  annexed  as  to  become 
part  of  the  realty  he  can  neither  remove  them  nor  recover  their 
cost  without  a  special  contract  to  that  effect  on  the  landlord's 
part;  °^  the  removal  must  be  made  during  the  continuance  of  the 
term.^®  Where  authority  is  gi\'en  a  tenant  to  remove  machinery 
he  has  put  in  it  is  implied  that  he  may  do  such  damage  to  the 
freehold  in  making  the  removal  as  in  the  exercise  of  ordinary 
care  was  necessary."  If  the  removal  of  fixtures  is  prevented, 
contrary  to  the  terms  of  the  lease,  the  tenant  may  recover  their 
value  as  they  stand  in  the  building;  he  is  not  limited  to  their 
worth  after  removal.^'  But  if  the  landlord  converts  them  his 
liability  will  be  limited  to  their  value  after  removal,  with  in- 
terest from  the  time  of  the  conversion.^'  The  right  to  remove 
trade  fixtures  is  waived  by  taking  a  new  lease  after  the  expira- 
tion of  that  under  which  they  were  added  to  the  premises,  such 
lease  being  silent  as  to  the  fixtures  and  binding  the  tenant  to 
deliver  the  premises  in  as  good  condition  as  when  received.*" 
There  are  but  few  judicial  dissents  from  this  view,  though  these 

5*  Biggs  v.  McCurley,  76  Md.  409.  Neiswanger  v.  Squier,  73  Mo.  192 ; 

65  Heddericli   v.    Smith,    103   Ind.  Red  Diamond  C.  Co.  v.  Steidemann, 

203,  53  Am.  Rep.  509;  Chase  v.  New  169  Mo.  App.  306. 

York  I.  W.  Co.,  57  111.  App.   205;  69  Wright  v.  Macdonnell,  88  Tex. 

Ashby  V.  Ashby,  59  N.  J.  Eq.  536;  140. 

Tunis  L.  Co.  v.  Dennis  L.   Co.,  97  eo  Sanitary  Dist.  v.  Cook,  169  111. 

■^a.  682.  184^  61  Am.  St.  161,  citing  Fitzher- 

In  Mississippi  a  tenant  who  buys  ^^^^  ^_  ^^^^^  ^  ^  gj  ggg.  g-^^  ^ 

a    cotton  gin   and   puts   it   upon   a  ^             ^^            ^  ^                        ^ 

plantation  he  has  leased,  intending  " 

^  .,  .  \,  -^r  1.x.  MiUigan,   23    Beav.    419;    Thresher 

to  remove  it,  may  do  so.    McMath  v.  ^     '  „  -o    <u  n    cno 

»,    ,r-       \rn      cc       T-  i„  „  V.  Waterworks  Co.,  2  B.  &  C.  608- 
Levy,   74   Miss.   450.     See  Liebe  v.  ' 

1-1C1J,    1^    J.  n/r„^-.,;4-+      -.T       T,i,i,^       1/1     ,n„i       ko 


Nicolai,  30  Ore.  304. 


Merritt     v.     Judd,     14     Cal.     59; 


56  Harper  v.  Gaynor,  19  Vict.  L.  Loughran  v.  Ross,  45  N.  Y.  792,  6 

„    „-_  Am.    Eep.    173;    Watriss    v.    First 

67  Hunt  V.  Potter,   47   Mich.   195.  Nat.  Bank,  124  Mass.  571,  26  Am. 

68  Bruce  v.   Welch,  52  Hun  524;  Rep.  694;   Carlin  v.  Ritter,  68  Md, 
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are  by  courts  of  higli  standing.  ^^  Articles  afiBxed  by  the  ten- 
ant to  the  premises  for  the  purpose  of  carrying  on  the  business 
for  which  the- premises  were  leased  are  denominated  "trade 
fixtures,"  and  are  removable  by  the  tenant,  no  matter  how  firm- 
ly they  may  be  attached  to  the  land. ^^  "As  between  landlord 
and  tenant,  or  one  in  temporary  possession  of  lands  under  any 
agreement  whatever  for  the  use  of  the  same,  the  law  is  extremely 
indulgent  to  the  latter  with  respect  to  the  fixtures  annexed  for 
a  purpose  connected  with  such  temporary  possession.  *  *  * 
It  is  difiicult  to  conceive  that  any  fixture,  however  solid,  per- 
manent and  closely  attached  to  the  realty,  placed  there  for  the 
mere  purposes  of  trade,  may  not  be  removed  at  the  end  of  the 
term."  *'  The  general  rule  is  that  the  tenant  must  exercise  his 
right  to  remove  trade  fixtures  during  his  term.     This  rule  is 


478,  6  Am.  St.  467;  Hedderich  v. 
Smith,  103  Ind.  203,  53  Am.  Rep. 
509;  Marks  v.  Ryan,  63  Cal.  607. 
To  the  same  effect  Unz  v.  Price,  22 
Ky.  L.  Rep.  791;  Gaugel  v.  Ainley, 
83  111.  App.  582;  Williams  v.  Lane, 
62  Mo.  App.  66;  Davis  v.  Moss,  38 
Pa.  346;  Free  v.  Stuart,  39  Neb. 
220;  Stephens  t.  Ely,  162  N.  Y.  79. 

The  rule  is  limited  in  some  cases 
to  such  fixtures  as  are  distinctively 
realty.  Red  Diamond  C.  Co.  v. 
Steidemann,  169  Mo.  App.  306; 
Lewis  V.  Ocean  Navigation,  etc.  Co., 
125  N.  Y.  341 ;  Bernheimer  v.  Adams, 
70  App.  Div.  (N.  ¥.)  114,  affirmed, 
without  opinion,  175  N.  Y.  472, 

61  Kerr  v.  Kingsbury,  39  Mich. 
150,  33  Am.  Rep.  362;  Second  Nat. 
Bank  v.  Merrill  Co.,  69  Wis.  501. 
See  Wright  v.  Macdonnell,  88  Tex, 
140,  the  intimation  in  which  is  not 
followed  in  Hertzberg  v.  Witte,  22 
Tex.  Civ.  App.  320,  which  holds  in 
accordance  with  the  weight  of  au- 
thority. 

See  Sassen  v.  Haegle,  125  Minn. 
441,  52  L.R.A.(N.S.)  1176,  holding 
that  a  tenant  of  farm  land  in  pos- 
session,    owning     and    having     the 


right  to  remove  fixtures  placed  on 
the  premises  at  his  own  expense  and 
for  his  personal  convenience,  does 
not,  by  entering  into  a  new  lease 
wherein  he  covenants  to  keep  the 
buildings  and  improvements  in  re- 
pair, thereby  waive  his  ownership 
and  right  to  remove  the  fixtures  dur- 
ing the  term  of  the  new  lease. 

62  Lawton  v.  Lawton,  3  Atk.  13 ; 
Van  Ness  v.  Pacard,  2  Pet.  137,  7 
L.  ed.  374;  Wiggins  F.  Co.  v.  Ohio 
&  M.  R.  Co.,  142  U.  S.  396,  35  L. 
ed.  1055 ;  Conrad  v.  Saginaw  M.  Co., 
54  Mich.  249;  Andrews  v.  Day  B. 
Co.,  132  N.  Y.  348,  353;  Updegraff 
V.  Lesem,  15  Colo.  App.  297;  Bern- 
heimer V.  Adams,  70  App.  Div.  (N. 
Y.)  114;  Leigh  v.  Taylor,  [1902] 
App.  Gas.  157  (tapestries  affixed  to 
the  walls  of  a  house  for  the  purpose 
of  ornament)  ;  Baker  v.  McClurg, 
198  111.  28,  96  111.  App.  165;  O'Con- 
nell  v.  Fay,  186  111.  App.  113  (re- 
movable only  during  term)  ;  New- 
castle Theatre  Co.  v.  Ward,  57  Ind. 
App.  473;  Northwestern  Lumber  & 
Wrecking  Co.  v.  Parker,  125  Minn. 
107. 

63  Wiggins  F.  Co.  v.  R.  Co.,  supra. 
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dependent  upon  the  termination  of  the  tenancy  by  the  terms  of 
the  lease  or  the  voluntary  act  of  the  tenant.  If  the  tenancy  is  of 
uncertain  duration,  or  is  liable  to  be  determined  by  the  happen- 
ing of  some  contingent  or  uncertain  event  on  which  it  depends, 
or  by  the  act  of  the  lessor,  the  tenant  has  a  reasonable  time  after 
the  termination  of  the  tenancy  for  the  exercise  of  his  right.** 
And  so  where,  during  the  term,  a  new  lease  is  made  for  the  ex- 
press purpose  of  releasing  a  retiring  partner  of  the  lessee  firm, 
it  being  silent  as  to  the  removal  of  such  fixtures.®^  Under  an 
agreement  that  the  lessor  will  pay  the  value  of  all  improvements 
made  on  the  demised  premises  at  the  end  of  the  term,  their  value 
is  to  be  fixed  as  of  that  time  in  the  condition  they  were  then  in.*° 
The  element  of  their  cost,  less  deterioration  by  use,  does  not 
enter  into  the  question;  their  market  value  may  be  shown  by 
opinion  testimony.*"  In  estimating  the  present  value  of  the  im- 
provements the  property  will  be  treated  as  for  the  purpose  for 
which  it  has  been  used  and  with  reference  to  which  purpose  the 
improvements  were  made;  whatever  rendered  them  more  fit  for 
that  purpose  will  be  considered.*' 

§  876.  Recoupment.  In  actions  by  either  party  against  the 
other  upon  the  express  or  implied  covenants  in  a  lease  the^  de- 
fendant is  generally  allowed  to  set  up  by  way  of  recoupment  any 
cross-claim  he  may  have  against  the  plaintiff  arising  upon  the 
same  contract.*'    In  an  action  to  recover  rent  the  lessee  has  a 

6*Updegraff    v.    Lessem,    supra;  13  id.   151,  64  Am.  Dee.  538;   Dor- 

Ewell  on  Fixtures,  141,  147 ;  Mickle  win  v.  Potter,  5  Denio  306 ;  Thomas 

v.  Douglas,  75  Iowa  78.  T.  Wiggers,  41  111.  470;   Shallies  v. 

66  Baker  v.  McClurg,  supra.  Wilcox,  4  Thomp.  &  C.  591 ;  Cook  v. 

66  Berry  v.  Van  Winkle,  2  N.  J.  Soule,  56  N.  Y.  420,  45  How.  Pr. 
Eq.  390;  Ladd  v.  Hawkes,  41  Ore.  340;  Wade  v.  Halligan,  16  111.  507; 
247.  Halligan  v.  Wade,  21  111.   479,  74 

67  Edwards  v.  Van  Patten,  46  Am.  Dec.  108 ;  Commonwealth  v. 
Kan.  509.  Todd,  9  Bush  708 ;  Lindley  v.  Miller, 

68  Hopkins  V.  Oilman,  47  Wis.  581.  67   111.   244;    Fairman   v.   Fluck,   5 

69  Weaver   v.    Eoberson,    134   Ga.  Watts  516;  Blair  v.  Claxton,  18  N. 
149;  Jefferson  v.  Glaze,  134  Ga.  842;  Y.  529;  Myers  v.  Burns,  35  id.  289 
Birtman  v.  Thompson,  136  111.  App.  Guthman  v.  Castleberry,  49  Ga.  272 
621,  citing  the  text ;  Hume  v.  Hale,  Westlake  v.  De  Graw,  25  Wend.  669 
146  Mo.  App.  659;  Haven  v.  Wake-  Wright  v.  Lattin,  38  111.  293;  Mur- 
field,  39  111.  509 ;  Nichols  v.  Dusen-  ray  v.  Pennington,  3  Gratt.  91 ;  Ben- 
bury,  2  N.  Y.  283;  Mayor  v.  Mabie,  kard    v.    Babcock,   2    Robert.    175; 

Suth.  Dam.  VoL  III. — 51. 
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right  to  set  up  as  a  counter-claim  damages  arising  from  breach 
of  an  agreement  in  the  lease  on  the  part  of  the  lessor  to  keep  the 
premises  in  repair.'"'  Where  the  lease  is  for  a  year  the  fact  that 
the  lessee  has  paid  the  rent  except  for  the  last  quarter  does  not 
deprive  him  of  the  right  to  counter-claim  his  damages  for  the 
entire  term.''^  Where  payment  of  rent  is  a  condition  precedent 
to  the  performance  of  any  covenant  by  the  lessor  a  lessee  dis- 
possessed in  summary  proceedings  for  the  non-payment  of  rent 
cannot,  in  a  later  action  to  recover  rent,  counter-claim  on  the 
lessor's  covenant  to  buy  machinery  put  on  the  premisesJ^  So 
if  there  has  been  a  breach  of  the  covenant  for  quiet  enjoyment 
the  damages  therefor  may  be  recouped  or  counter-claimed  in  an 
action  by  the  landlord  for  rent."    In  Texas  a  plea  in  reconven- 


Lynch  v.  Baldwin,  69  111.  210;  Brit- 
tain  V.  Griggs,  88  Ga,.  232;  Ludlow 
V.  McCarthy,  5  App.  Div.  (N.  Y.) 
517;  Judd  v.  Fellows,  9  App.  Div. 
(N.  Y.)  203;  Douglas  v.  Chese- 
brough  B.  Co.,  56  App.  Div.  (N. 
Y.)  403;  Gregory  v.  Tomlinson,  68 
Vt.  410;  McDougald  v.  Hulet,  132 
Cal.  154;  Weber  v.  Moy,  183  111. 
App.  200  (recovery  of  deposit). 

70  Young  V.  Berman,  96  Ark.  78, 
34  L.R.A.(N.S.)  977;  Wurz  v. 
Watts,  73  N.  Y.  Misc.  262;  Shot- 
land  V.  Mulligan,  133  N.  Y.  Supp. 
471;  Jones  v.  Blanks,  178  111.  App. 
196;  Myers  v.  Burns,  35  N.  Y.  269; 
Lunn  V.  Gage,  37  111.  19;  Coleman 
V.  Bunce,  37  Tex.  171;  Crane  v. 
Hardman,  4  E.  D.  Smith  339 ;  Guth- 
man  v.  Castleberry,  49  Ga.  272; 
Morgan  v.  Smith,  5  Hun  220;  Van- 
degrift  v.  Abbott,  75  Ala.  487;  Stew- 
art V.  Lanier  H.  Co.,  75  Ga.  582; 
Rowe  V.  Baber,  93  Ala.  422,  1  Am. 
Neg.  Caa.  407;  Pioneer  Press  Co.  v. 
Hutchinson,  63  Minn.  481;  Pearson 
V.  Germond,  83  Hun  88  (but  not 
in  summary  proceedings  to  recover 
possession)  ;  O'Gorman  v.  Harby,  18 
N.  Y.  Misc.  228;  Collins  v.  Morri- 
son,  91   Wis.   324    (in   replevin  by 


lessor  to  obtain  lessee's  furniture 
under  a  clause  in  the  lease)  ;  Union 
W.  P.  Co.  V.  Pingree,  91  Me.  440; 
Jones  V.  Blanks,  178  111.  App.  196. 

'ICook  V.  Soule,  56  N.  Y.  420; 
McAlester  v.  Landers,  70  Cal.  79; 
Hoyt  V.  Dengler,  54  Kan.  309;  Pryor 
V.  Foster,  130  N.  Y.  171. 

TSGlaser  v.  Cumisky,  16  N.  Y. 
Supp.  89. 

'S  Harmont  v.  Sullivan,  128  Iowa 
309;  Kitchen  H.  Co.  v.  Philbin,  2 
Neb.  (Unof.)  340;  Bailey  v.  Krupp, 
59  N.  Y.  Misc.  459 ;  MeClanahan  v. 
Caul,  63  W.  Va.  418 ;  Thayer  M.  B. 
Co.  V.  Campbell,  164  Mo.  App.  8;, 
Mack  V.  Patchin,  42  N.  Y.  167,  1 
Am.  Eep.  506;  Eldred  v.  Leahy,  31 
Wis.  546 ;  Mayor  v.  Mabie,  13  N.  Y. 
151,  64  Am.  Dec.  538;  Chatterton 
V.  Fox,  5  Duer  64. 

In  Mason  v.  Moyers,  2  Rob.  (Va.) 
606,  pending  a  suit  in  chancery  by 
creditors  for  the  sale  of  their 
debtor's  land,  the  heirs  of  the  latter 
leased  it  for  three  years  from  the 
1st  of  April,  unless  there  should  in 
the  meantime  be  a  decree  of  sale,  in 
which  case  the  tenant  was  to  give 
possession  on  the  1st  of  April  after 
the  decree.    A  rent  was  reserved  of 
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tion  lies  for  supplies  furnished  the  tenant  by  the  lessor.''*  If 
a  lease  of  rooms  provides  that  the  lessee  shall  be  boarded  by  the 
lessor  and  the  price  of  rent  and  board  is  fixed  at  a  gross  sum  the 
cost  to  the  lessor  of  boarding  the  lessee  may  be  deducted  from 
the  contract  price,  the  lessee  having  died  before  action  was 
brought.'*  In  an  action  for  rent  by  an  underlessor,  who  was  a 
tenant  at  will,  his  lessee  may  recoup  as  for  breach  of  covenant 
for  rent  paid  to  the  plaintiff's  lessor  to  save  himself  from  evic- 
tion.''* But  in  other  cases  an  interference  by  the  owner  or  chief 
landlord  with  the  possession  of  a  subtenant  is  not  an  eviction  for 
which  the  intermediate  landlord  is  responsible,  and  does  not,  as 
between  him  and  the  subtenant,  suspend  the  rent.''''  Acts 
for  which  the^  lessor  is  not  responsible  are  not  ground  for 
recoupment.'" 

If  there  was  fraud  or  misrepresentation  by  the  landlord  in 


$300,  to  be  paid  at  the  end  of  each 
year  of  the  tenancy;  and  according 
to  the  true  construction  of  tlie  lease 
the  tenant  had  a  right  to  tlie  crops 
growing  on  the  land  at  the  end  of 
every  year  for  which  rent  should  be 
received.  In  June  of  the  third  year 
the  land  was  sold  under  a  decree 
in  the  creditor's  suit,  and  the  tenant 
applied  to  the  purchasers  for  per- 
mission to  proceed  with  the  cultiva- 
tion of  the  land;  but  one  of  them  in 
the  presence  of  the  other  (who  was 
one  of  the  lessors)  refused,  declar- 
ing that  if  the  tenant  should  sow 
the  land  the  purchasers  would  reap 
the  crop;  and  in  consequence  of  this 
refusal  the  tenant  proceeded  no 
farther  with  his  preparations  for  a 
fall  crop,  though  he  remained  in  pos- 
session the  third  year,  A  few  days 
after  the  expiration  of  that  year  the 
purchasers  were  not  warranted  in 
against  the  tenant  for  $300  rent  to 
become  due  the  1st  of  April,  upon 
the  levy  of  which  the  tenant  gave 
■  the  sheriff  bond  and  security  for  the 
rent.  Judgment  having  been  ob- 
tained on  this  bond,  it  was  enjoined 


as  to  $200,  upon  a  bill  filed  by  the 
tenant  praying  an  abatement  of  the 
rent  according  to  equity.  It  was 
held  by  a  majority  of  the  court:  1, 
that  under  the  circumstances  the 
purchasers  were  not  warranted  in 
assuming  the  relation  of  landlord 
for  the  purpose  of  coercing  the  pay- 
ment of  $300 ;  2,  that  there  not  hav- 
ing been  an  actual  eviction,  there 
was  no  remedy  at  law,  and  it  was 
competent  for  the  tenant  to  come 
into  equity  upon  the  ground  that  he 
was  entitled  to  an  abatement;  and 
3,  the  evidence  justifying  the  allow- 
ance of  $200  as  a  fair  ^.batement, 
the  injunction  should  be  made  per- 
petual. 

74  Waggoner  v.  Moore,  45  Tex. 
Civ.  App.  308. 

75  Oliver  v.  Moore,  53  Hun  472. 
76Holbrook  v.  Young,   108  Mass. 

83. 

77  Luokey  v.  Frantzkee,  1  E.  D. 
Smith  47;  Lansing  v.  Van  Alstyne, 
2  Wend.  563.  See  Ogilvie  v.  Hull, 
5  Hill  52. 

78McCullough  v.  Houar,  141  Iowa. 
342. 
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making  tlie  lease,  by  which  the  lessee  suffered  damage,  he  may 
recoup  therefor  in  an  action  for  rent ;  ''*  but  a  mere  trespass  or 
tort  of  any  character  not  amounting  to  an  eviction,  in  whole  or 
in  part,  cannot  be  set  up  in  defense  to  an  action  for  rent.'"  We 
think  these  cases  do  not  recognize  the  principle  of  recoupment 
as  fully  in  actions  for  rent  as  in  other  actions.  They  go  upon 
the  rule  that  unless  there  is  such  a  disturbance  of  the  tenant's 
possession  as  amounts  to  an  eviction,  and  therefore  to  a  full 
defense,  the  disturbance,  although  it  may  greatly  impair  the  ten- 
ant's beneficial  enjoyment,  is  no  defense  at  all — is  wholly 
excluded.  The  reasons  which  sustain  the  -defense  of  eviction  as 
a  bar  will  equally  entitle  the  tenant  to  an  abatement  of  the  rent 
or  recoupment  where  the  landlord,  by  unjustifiable  acts,  lessens 
the  value  of  the  demised  premises  to  his  tenant  though  the  in- 
terference does  not  amount  to  eviction;  and  whether  such  acts 
are  confined  to  a  brief  period  of  time  or  are  continuous,  and 
whether  they  are  acts  for  which  an  action  of  tort  would  lie  or 
not.  By  the  lease  the  tenant  is  vested  with  an  estate  which  en- 
titles him  to  sue  his  landlord  as  well  as  any  stranger  interfering 
with  his  rightful  enjoyment  or  evicting  him.  But  in  case  of 
eviction  the  tenant  is  not  confined  to  his  remedy  by  ejectment 
or  other  action  of  tort ;  he  may  set  it  up  as  a  bar  to  an  action  by 

TO  Morton  v.   Haynes,   162   Mich,  by  reason  of  fraud  in  its  inception. 

366,  139  Am.  St.  566;  Norris  v.  Mc-  Kiernan  v.  Terry,  26  Ore.  494,  502. 

Fadden,   159   Mich.   424;    Myers   v.  80  Fuller  v.  Manhattan  C.  Co.,  44 

Fear,    21    Okla.    498,    129    Am.    St.  N.  Y.  Misc.  219;   Avery  v.  Dough- 

795;  Allaire  v.  Whitney,  1  Hill  484;  erty,  102  Ind.  443,  52  Am.  Eep.  680; 

Cage  V.  Phillips,  38  Ala.  382;  Avery  Walker  v.  Shoemaker,  4  Hun  579; 

V.  Brown,  31  Conn.  398;   Staples  v.  ^^^^^e  v.  Cockroft,  4  E.  D,   Smith 

Anderson,  3  Robert.  327;  Moberly  v.  ^'^'    McKenzie   v.   Farrell,   4   Bosw. 

Alexander,  19  Iowa  162;  Wallace  v.  ^02;   Campbell  v.  Shields,  11  How. 

Ler.t,  1  Daly  481;  Haines  v.  Downey,  fj"   ^1^'    ^f  ^^  "■   ^'''''^'-   ^  H^"" 


86  111.  App.  373;  Hoyt  v.  Dengler, 
64  Kan.  309;  Pryor  v.  Foster,  130 
N.  Y.  171;  Dennison  v.  Grove,  52  N. 


149;    Bogardus   v.   Parker,   7   How. 

Pr.  305;   Gleason  v.  Moen,  2  Duer 

639;  Edgerton  v.  Page,  10  Abb.  Pr. 

119,  20  N.  Y.  281;  Bartlctt  v.  Far- 
J.  L.  144;  Barr  v.  Kimball,  43  Neb.  Kington,  120  Mass.  284;  Huline  v. 
766,  771,  quoting  the  text.  See  Brown,  3  Heisk.  679 ;  Keegan  v.  Kin- 
Meeks  t.  Bowerman,  1  Daly  99;  nare,  123  111.  280;  Cram  v.  Dresser, 
Minor  v.  Sharon,  112  Mass.  477.  2  Sandf.  120.     See  Benkard  v.  Bab- 

Under  the  plea  of  counter-claim  it  cock,  2  Kobert.  175 ;  McFadin  y. 
is  not  competent  to  defeat  a  lease      Eippey,  18  Mo.  738. 
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the  landlord  for  rent ;  it  is  held  to  he  a  violation  of  the  implied 
covenant  for  quiet  enjoyment.  The  implied  obligation  of  the 
lessor,  however,  is  not  simply  that  he  will  not  evict  his  tenant 
and  that  no  other  person  shall  do  so  under  a  superior  title,  but 
equally  that  he  will  do  no  act  to  prevent  or  impair  the  enjoy- 
ment of  what  he  has  granted  by  his  lease.'^     This  defense  is 


81  Dexter  v.  Manley,  4  Cush.  14 
Leadbeater  v.  Eoth,  25  111.  586 
Commonwealth  v.  Todd,  9  Bush  708 
Eldred  v.  Leahy,  31  Wis.  546;  Sig- 
mund  V.  Howard  Bank,  29  Md.  324 
Mack  V.  Patchln,  29  How.  Pr.  20 
Hanley  v.  Banks,  6  Okla.  79.  See 
Morgan  v.  Smith,  5  Hun  220. 

The  tenant  may  recoup  damage 
done  his  crops  by  the  landlord's 
animals.  Johnson  T.  Aldridge,  93 
Ala.  77. 

In  Texas  both  actual  and  exem- 
plary damages  arising  from  the  il- 
legal issuance  and  levy  of  a  distress 
warrant  may  be  pleaded  in  recon- 
vention in  an  action  to  recover  rent 
under  a  written  lease.  Texas  &  P. 
C.  Co.  V.  LawEon,  10  Tex.  Civ.  App. 
491. 

In  Mayor  v.  Mabie,  13  N.  Y.  151, 
64  Am.  Dec.  538,  a  lease  was  made 
of  the  franchise  or  privilege  of  col- 
lecting wharfage,  and  an  action  was 
brought  for  the  stipulated  rent.  The 
lease  conveyed  the  right  to  collect 
such  wharfage  upon  all  vessels  of 
over  five  tons.  The  answer  set  up 
as  a  defense  that  the  agents  of  the 
plaintiff  disturbed  the  defendant  in 
the  enjoyment  of  the  right  con- 
veyed: that  they  entered  upon  the 
premises  and  assumed  the  entire 
control  of  all  vessels  coming  to  the 
slip  and  pier,  etc.,  and  gave  prefer- 
ences, for  compensation  paid  to 
plaintiff,  by  which  the  defendant 
suffered  great  losses.  The  defendant 
continued  to  act  under  the  lease  and 
to  collect  wharfage  during  his  term. 


Proof  of  the  matters  stated  in  the 
answer  being  excluded,  tl^e  plaintiff 
appealed.  Denio,  J.,  said:  "It  is 
not  denied  but  that  the  acts  imputed 
to  the  plaintiffs  in  the  answer 
would,  if  established,  be  an  infringe- 
ment of  the  rights  of  Mabie,  under 
the  grant  from  the  corporation." 
The  court  held  that  there  was  an 
implied  covenant  for  quiet  enjoy- 
ment, and  that  the  acts  complained 
of  in  the  answer  were  a  violation  of 
that  covenant;  that  it  was  available 
by  way  of  recoupment.  "The  main 
object,"  said  the  court,  "of  a  cove- 
nant for  quiet  enjoyment  is  to  pro- 
tect the  lessee  faom  the  lawful 
claims  of  third  persons  having  a 
title  paramount  to  the  lessor;  but 
such  a  covenant,  when  fully  written 
out,  provides  also  for  the  protection 
of  the  lessee  against  the  unlawful 
entry  of  the  lessor  himself.  2  Piatt 
on  Gov.  312.  *  •  •  It  is  not,  how- 
ever, every  mere  trespass  by  the 
lessor  upon  the  demised  premises 
which  will  amount  to  a  breach  of 
this  covenant.  Although  the  cove- 
nantor ,  cannot  avail  himself  of  the 
subterfuge  that  his  entry  was  un- 
lawful, and  he  therefore  a  tres- 
passer, to  avoid  the  consequences  of 
his  own  wrong,  still,  to  support  the 
action  of  covenant,  the  entry  must 
be  made  under  an  assumption  of 
title."    2  Piatt  on  Cov.  319,  320. 

In  Tinsley  v.  Tinsley,  16  B.  Mon. 
458,  Marshall,  C.  J.,  said:  "This 
action  is  brought  by  Samuel  Tinsley 
against  Nancy  Tinsley  and  John  A. 
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available  not  only  in  actions  for  rent,  but  also  in  replevin  or 


McClure,  her  surety,  to  recover  dam- 
ages upon  an  injunction  bond,  in 
the  penalty  of  $300,  executed  by 
them  for  procuring  an  injunction 
against  the  execution  of  a  judgment 
for  restitution,  rendered  by  the  Shel- 
by circuit  court  in  favor  of  Samuel 
Tinsley  against  Nancy  Tinsley  upon 
a  warrant  for  forcible  entry  and  de- 
tainer. The  petition  alleges  the  dis- 
missal of  the  bill  and  dissolution  of 
the  injunction,  and  claims  damages 
for  the  costs  incurred  in  defending 
the  injunction  suit,  and  for  being 
kept  out  of  the  possession  of  the 
land  from  April,  1850,  to  Septem- 
ber, 1851,  alleging  the  rent  for  that 
period  to  have  been  worth  $600.  The 
defendants  in  their  answers,  besides 
certain  denials,  *  *  *  set  up  a.  de- 
fense and  counter-claim  on  behalf  of 
the  defendant  Tinsley,  first,  on  the 
ground  that  during  the  pendency  of 
the  injunction  the  plaintiff  had,  by 
his  threats,  prevented  her  from  rent- 
ing the  land  to  solvent  men  for  $150, 
and  thus  making  the  rent  for  which 
he  sues;  and  second,  upon  the 
ground  that  since  the  injunction 
was  obtained  the  plaintiff  had  taken 
and  disposed  of  the  crop  of  corn 
growing  thereon,  and  raised  by  said 
defendant  while  the  injunction  was 
pending,  of  the  value  of  at  least 
$250.  •  •  *  Section  152  of  the  codd 
authorizes  a  counter-claim  in  behalf 
of  one  of  several  defendants  to  be 
set  up  in  answer  to  the  action,  and 
the  only  restriction  which  it  makes 
as  to  the  nature  of  such  counter- 
claim is  that  it  shall  be  a  cause  of 
action  arising  out  of  the  contract  or 
transaction  set  forth  in  the  petition 
(as  the  foundation  of  the  plaintiff's 
demand),  or  that  it  be  connected 
with  the  subject  of  the  action.  It  is 
not  required  that  the  counter-claim 


itself  shall  be  founded  in  contract, 
or  arise  out  of  the  contract  set  forth 
in  the  petition,  but  it  is  sufSoient 
that  it  arises  out  of  the  transactions 
set  forth  in  the  petition,  or  be  con- 
nected with  the  subject  of  the  ac- 
tion. As  the  petition  states  the  oc- 
cupation of  the  land  of  Mrs.  Tinsley 
during  the  pendency  of  the  injunc- 
tion, and  claims  damages  therefor, 
any  interference  by  the  plaintiff 
which  rendered  such  occupation  less 
profitable  or  less  valuable  to  the  oc- 
cupant constituted  a  cause  of  action 
arising  out  of  the  transaction  set 
forth  in  the  petition,  and  is  con- 
nected with  the  plaintiff's  cause  of 
action ;  and  although  it  amount  to  a 
trespass  or  other  tort,  it  may  con- 
stitute the  ground  of  a  counter-claim. 
If  the  crop  growing  on  the  land 
when  the  plaintiff  was  restored  to 
the  possession  was  his,  to  do  with 
as  he  pleased,  his  taking  and  dispos- 
ing of  it  would  not  constitute  a 
cause  of  action  or  a,  counter-claim, 
but  would  surely  be  a  good  defense, 
partial  or  general,  to  the  demand 
for  the  rent  of  that  year,  or  should 
go  in  reduction  of  damages  claimed 
for  the  withholding  of  the  possession 
for  that  year.  But  as  the  injunc- 
tion gave  the  protection  of  the  law 
to  the  occupant  during  its  pend- 
ency, and  as  the  bond  secured  the 
other  party  in  the  rent  during  such 
occupancy,  such  occupant,  when  his 
original  entry  is  lawful,  and  under 
a  lease  or  permission  of  uncertain 
duration,  may  be  regarded  as  in  ef- 
fect a  tenant  or  quasi-tenant,  under 
rent  during  the  pendency  of  the  in- 
junction; and  although  the  defend- 
ant may  rightfully  take  the  posses- 
sion on  the  dissolution  of  the  in- 
junction, it  does  not  follow  that  he 
is   absolutely  entitled  to  the  crop 
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proceecjings  for  the  recovery  of  property  distrained.'*  In  Wis- 
consin a  tenant  may  counter-claim  in  an  action  by  the  landlord 
for  waste  for  the  value  of  personalty  placed  on  the  premises 
during  the  tenancy  and  which  the  landlord  converted  by  prevent- 
ing its  removal.''  But  a  conversion  which  takes  place  after  the 
expiration  of  the  lease  and  the  eviction  does  not  arise  out  of  a 
violation  of  the  covenant  for  quiet  enjoyment,  and  consequently 
did  not  arise  out  of  the  contract  or  transaction  which  is  the 
basis  of  the  suit;  neither  is  it,  in  a  legal  sense,  connected  with 
the  transaction.'*  Where  the  tenant  was  liable  for  rent  and  the 
landlord  had  breached  his  covenant  to  renew  and  permanently 
repair  their  premises  the  claim  of  one  party  was  presumed  to  be 
equal  to  the  claim  of  the  other,  or  as  nearly  so  as  can  be  reason- 
ably computed.  The  rule  of  damages,  it  was  said,  would  be  the 
same  as  if  there  had  been  an  eviction."  Under  statutes  pro- 
viding a  summary  method  for  the  collection  of  rent  or  to  ob- 
tain possession  the  tenant  may  not,  either  by  cross-complaint  or 
counter-claim,  raise  the  issue  of  unliquidated  damages  growing 
out  of  an  independent  covenant  in  the  lease.'^ 

then  growing  on  the  land.  But  as  Lindley  v.  Miller,  67  id.  244;  Fair- 
the  duration  of  the  occupancy  as  man  v.  Fluck,  5  Watts  516;  West- 
dependent  on  the  injunction  is  un-  lake  v.  De  Graw,  25  Wend.  669; 
certain,  it  would  seem  to  be  just  Collins  v.  Morrison,  91  Wis.  324. 
and  reasonable  that  although,  by  im-  See  Anderson  v.  Reynolds,  14  S.  & 
providence  or  inadvertence,  the  de-  R.  439. 

cree  directing  immediate  restitution,  gs  Gilbert  v.  Loberg,  86  Wis.  661. 

the  possession  of  the  land  may  be  84  Ludlow   v.    McCarthy,    5   App. 

rightfully  taken,  the  party  turned  -pj^    ,jq-  y.)  517. 

out  before  the  crop  is  gathered  has  gj  ^nion  W.  P.  Co.  v.  Pingree,  91 

the   right   to   the   emblements.     In  ^^^  ^^^      g^^  g  gg^  ^^  ^  ^^^  ^^j^ 

this  view,  which  we  think  is  correct,         .   , 

'         ■   .  ,_  of  damages, 

a   cause   of   action   arose  upon   the  „.  „     i.  t.    i.       in  tj  u     wo 

,   ,.        .         .  J.,,  ,,  86  Hunter  v.  Porter,  10  Idaho  72, 

taking  and  disposing  of  the  crop  by  ,    ■      .       „,  .„.  t>    ^  m  j 

the  plaintiff  when  he  obtained  pos-  f°"<«-^"g  P'^^^'P^  ^-  P""^*  ^ownsend 

session.      This    was,    therefore,    a  Lodge,  8  Wash.  529 ;  Owens  v.  Swaa- 

good  counter-claim  under  the  code."  ton,    25    Wash.    112;     Carmack    v. 

82  Nichols  v.  Dusenbury,  2  N.  Y.  Drum,  27  Waah.  382;  Warburton  t. 

283;  Wade  v.  Halligan,  16  111.  507;  Doble,  38  Cal.  619;  Moroney  v.  Hell- 

Hataeld  v.   FuUerton,  24   id.   278;  ings,  110  Cal.  219.     See  §  182. 
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CHAPTER  XXI. 

CARRIERS. 

Section  2. 
actions  by  caeeiers. 

§  877.  Breach  of  contract  to  furnish  goods  for  shipment. 

878.  Measure  of  damages  on  charter-parties. 

879.  Recovery  for  partial  breach. 

880.  Carrier  must  mitigate  his  loss. 

881.  Shipper's  rights  in  profits  made  by  carrier. 

882.  Burden  of  proof. 

883.  Damages  for  breach  of  charter  to  load  with  enumerated  articles. 

884.  Carrier's  action  for  freight  charges. 

885.  Freight  charges  as  affected  by  value  of  property. 

886.  Discrimination  unlawful  when  conditions  similar;  damages  recover- 

able. 

887.  888.  When  freight  due  and  earned. 

889.  When  shipper  not  liable  for  freight. 

890.  When  pro  rata  freight  due;  common  law  and  admiralty  rules. 

891.  Same  subject;   transhipment  of  freight. 
'892.  Eight  to  freight  when  cargo  insured. 

893.  Rule  for  adjusting  pro  rata  freight. 

894.  Charges  and  expenses  if  delivery  hindered  or  prevented. 

895.  Freight  under  charter  to  load  with  enumerated  articles. 

896.  Recoupment  against  freight. 

897.  Demurrage  and  detention  of  cars. 

Section  2. 
actions  against  cabbiibs. 

898.  General  statement  of  carrier's  liability;  unlawful  discrimination. 

899.  When  damages  for  refusal  to  carry  measured  by  cost  of  transporta- 

tion; decline  in  value;  increased  cost. 

900.  Liability  for  the  loss  of  shipper's  profits;  notice  to  carrier  of  con- 

tract for  profits;  shipper's  good  faith. 

901.  Increased  expenditures;  loss  of  customers. 

902.  Not  liable  for  remote  consequences. 

903.  Must  respond  for  negligent  delay;  proximate  cause. 

904.  Limitation  of  liability  by  contract;   effect  of  Carmack  Amendment 

to  Interstate  Commerce  Act. 

905.  Illustrations   of   liability   for   delay;    refusal   to  receive   property; 

value  cf  its  use;  unmarketable  property. 

906.  Liability  for  loss  of  market  value,  quantity  or  quality. 

907.  908.  Vindication  of  the  rule  stated. 

909.  Application  of  the  rule  to  ocean  carriage. 

910.  Delay  after  notice  of  arrival;  neglect  to  give-  notice  of  refusal  to 

receive  goods. 
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911.  Time  and  expense  of  obtaining  property. 

912.  Expense  of  further  transportation. 

913.  914.  Liability  for  delay  where  facts  are  known. 

915.  Physical  and  mental  suffering  as  elements  of  damage. 

916.  Carrier's  responsibility  in  caring  for  property. 

917.  Burden  of  proof  as  to  injury  or  loss. 

918.  Damages  for  injury  to  or  loss  of  goods  having  a  market  value; 

recovery  by  bailee;  what  law  governs. 

919.  Damages  for  injury  to  or  loss  of  non-marketable  property. 

920.  Interest  on  damages. 

921.  Plaintiff's  efforts  to  lessen  loss. 

922.  When  damages  less  than  value  of  goods  at  destination. 

923.  Same  subject;   criticism  of  the  rule  stated. 

924.  Same  subject;  loss  at  place  of  shipment. 

925.  Same  subject;  shipper's  conduct  may  affect  damages. 

926.  Qualification    of   carrier's   liability   by   notice;    effect   of    Carmack 

Amendment  to  Interstate  Commerce  Act. 

927.  Liability  for  partial  loss  when  value  limited. 

928.  Apportionment  of  damage  in  case  of  mutual  fault. 

929.  Liability  not  mitigated  by  insurance. 

930.  Exemplary  damages. 

931.  For  what  losses  carrier  responsible. 

932.  Damages  where  there  are  successive  carriers;    effect  of  Carmack 

Amendment  to  Interstate  Commerce  Act 

933.  Proof  of  value. 

Section  3. 

cabbiebs  of  passenoebs. 

934.  Nature  of  their  obligation.  t 

935.  Damages  for  refusing  to  carry. 

936.  Same  subject;  loss  of  time,  expense,  exposure,  humiliation. 

937.  Same  subject;  exemplary  damages. 

938.  Eemoval  of  passenger  at  wrong  place;   loss  of  time,  expense,  con- 

sequences of  exposure. 

939.  Same  subject;  damage  peculiar  to  passenger;  intervening  cause. 

940.  Passenger's  indiscreet  acts  not  ground  of  damages. 

941.  Protection  of  passengers. 

942.  Damages  for  physical  a»d  mental  suffering;  injury  to  character. 

943.  Mental  suffering  independent  of  other  injury. 

944.  Past  and  prospective  damages. 

945.  946.  Proof  of  damage. 

947.  Recovery  for  special  loss. 

948.  Wrongfully  placing  passenger  in  second-class  coach,  or  white  pas- 

senger in  coach  for  colored  people. 

949.  Mitigation  of  damages. 

950.  Exemplary  damages. 

951.  Same  subject;  rule  different  in  some  states, 

952.  Injury  to  wife,  child  or  servant, 
9Ca,  Excessive  verdicts. 
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§  954.  Loss  or  injury  to  baggage;  what  is  baggage;  disclosure  of  value. 

955.  Same  subject;  measure  of  damages. 

956.  Liability  of  sleeping-car  companies. 

Sectiow  1. 
action  by  caeeiers. 

§  877.  Breach  of  contract  to  furnish  goods  for  shipment. 

Contracts  of  affreightment  are  sometimes  made  for  the  trans- 
portation of  property  generally,  without  reference  to  any  par- 
ticular route  or  mode  of  conveyance ;  such  a  contract  is  one  for 
particular  work.  Other  contracts  are  more  specific,  and  consist 
of  an  undertaking  on  the  part  of  the  freighter  to  furnish  cargo 
for  a  particular  vessel  for  a  voyage  or  a  stated  period  of  time ; 
such  are  contracts  to  employ  the  vessel,  and  are  like  a  con- 
tract of  service.  On  breach  of  the  former  by  the  party  agree- 
ing to  provide  goods  for  carriage  the  measure  of  damages  is  the 
same  as  upon  other  contracts  for  particular  works :  the  contract 
price  less  the  expense  and  cost  of  earning  it,  or  the  profits  of  the 
contract,  shown  with  the  requisite  certainty,  lost  by  reason  of  the 
defendant's  non-performance  of  its  requirements.' 

1  Bangor  F.  Co.  v.  Magill^  108  111.  local  passengers,  and  having  a  con- 

656;    Stone   v.    Woodruff,    28    Hun  tract  for   carrying,  the  mail  which 

534;    Wolf   V.    Studebalcer,    65    Pa.  was   to   expire   July    1,    1873,    and 

459.  being  agent  of  the  Eastern  Express 

In  Utter  v.  Chapman,  38  Cal.  659,  Co.,   from   which   business   and  the 

99  Am.  Dec.  441,  the  contract  ap-  transportation  of  freight  he  realized 

pears   to  have  been  a  general  one,  considerable     sums     annually,     and 

but   the   court   say:     "The   case   is  being  the  owner  of  stage  property  on 

argued   upon    the    theory   that    the  the  line  to  a  considerable  amount, 

grain  was  to  be  transported  by  the  and  having  purchased  in  the  fall  of 

plaintiff's  steamer,"  and  it  was  de-  1871  a  steamboat  to  run  on  the  lake 

cided  upon  that  theory.     See  S.  C,  between  Greenville  and  Mt.  Kineo, 

43  Cal.  279.  on  the  18th  of  June,  1872,  made  a 

A  very   interesting  case  was  de-  written  contract  with  the  defendants 

cided  in  Maine  in  1877.    Its  leading  whereby  he  agreed  to  'run  a  first- 

facts  are  thus  stated  in  the  opinion  class    stage    line    from    Dexter    to 

by  Barrows,  J. :    "The  plaintiff,  hav-  Greenville  by  the  most  direct  line, 

ihg  been  engaged  since  1868  in  run-  for  the  conveyance  of  travel  coming 

ning   a   stage   between   Dexter   and  from   or  going  to'   the   defendants' 

Greenville,  carrying  railroad  passen-  railroad,     according    to    a    certain 

gers  on  through  ticlcets  as  well  as  time-table,  the  details  of  which  were 
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§  878.  Measure  of  damages  on  charter-parties.  Where,  how- 
ever, the  action  is  against  the  chatterer  of  a  ship  for  not  loading 
it  or  any  particular  vehicle  the  measure  of  damages  is  the 


inserted  in  the  contract  and  made 
subject  to  changes  in  the  time- 
table of  the  railroad  company;  in 
consideration  of  which  the  defend- 
ants agreed  to  give  him  'the  exclu- 
sive right  of  ticketing  between  Dex- 
ter and  Greenville  for  the  term  of 
five  years  from  the  1st  day  of  July, 
1872,'  at  a  fixed  rate.  The  time- 
table provided  that  he  should  leave 
Dexter  at  a  certain  hour,  arrive  at 
Greenville  at  a  certain  time,  and 
leave  Greenville  for  Kineo  and  ar- 
rive at  Kineo  at  the  times  men- 
tioned in  the  schedule.  Round-trip 
tickets  were  issued  by  the  defend- 
ants from  Boston  and  points  east  of 
Boston  to  Kineo  and  return  by 
Frye's  stages  from  Dexter  and  by 
steamboat.  The  plaintiflf  was  to  re- 
ceive $2.50  per  passenger  each  way 
for  passengers  carried  on  through 
tickets.  Dissatisfaction  arose  be- 
tween the  parties.  Defendants 
claimed  that  there  was  a  failure  to 
perform  on  the  part  of  the  plaintiff 
(which  was  negatived  by  the  ver- 
dict), and  notified  him  May  5,  1873, 
that  for  that  reason  they  had  con- 
tracted with  other  parties  to  do  the 
work  from  July  1,  prow.,  and  that 
he  must  discontinue  operations  un- 
der the  contract  at  that  time.  His 
contract  for  carrying  the  mail  ex- 
pired at  the  same  date.  Another 
party  secured  it  for  the  next  four 
years;  and  he  lost  the  express  busi- 
ness because  by  the  rule  of  the  ex- 
press comp9,ny  that  was  always 
given  to  those  who  had  the  mail  con- 
tract, to  whom  also  the  defendants, 
under  the  contract  bearing  a  general 
similarity  to  the  one  previously 
made  with   the   plaintiflf,  gave  the 


exclusive  right  of  ticketing  between 
Dexter  and  Greenville.  *  *  *  The 
defendants  claimed  that  the  measure 
of  damages  was  the  difference  be- 
tween what  plaintiff  was  to  receive, 
which  was  $2.50  each  for  carrying 
the  through  passengers,  and  what  it 
would  actually  or  probably  cost  to 
carry  each  passenger,  and  this  with- 
out reference  to  any  other  contracts 
or  any  other  business.  The  judge 
ruled  pro  forma  that  the  contraijt 
did  cover  the  distance  between 
Greenville  and  Kineo,  and  instructed 
the  jury  to  find  specially  what 
amount  of  damage,  if  any,  the  plain- 
tiff had  sustained  between  Green- 
ville and  Kineo,  if  the  defendants 
had  wrongfully  and  without  suffi- 
cient cause  terminated  the  contract, 
and  include  it  with  the  other  dam- 
ages in  their  general  verdict."  The 
trial  court  instructed  the  jury  as  to 
the  second  position :  "What  was  the 
plaintiff  to  do?  Of  what  was  the 
plaintiff  deprived?  The  plaintiff  is 
deprived  of  the  exclusive  right  of 
ticketing  between  Dexter  and  Green- 
ville for  the  term  of  four  years  from 
July  1,  1873.  The  plaintiff  had  the 
exclusive  right  to  transport  passen- 
gers from  Dexter  to  Greenville  at  a 
specified  rate  of  compensation.  Now 
the  loss  the  plaintiff  has  sustained 
ia  the  profits  upon  the  carriage  of 
passengers  between  the  points  indi- 
cated." Referring  to  the  situation 
of  the  plaintiff  in  regard  to  his 
preparation  and  equipment  for  the 
transaction  of  this  business,  the 
jury  were  instructed  that  "the  plain- 
tiff had  obviously  the  right  and  the 
expectation  of  passengers  from  other 
sources,  such  as  way-passengers,  ex- 
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amount  of  freight  which  would  have  been  earned  if  the  charter- 
party  or  other  agreement  to  furnish  loading  had  been  performed, 
deducting  the  expenses  of  earning  it,  and  also  any  profit  which 
the  ship  or  vehicle  earned  or  might  have  earned  during  the 


press  profits,  etc.  Now,  bearing  this 
in  mind,  what  are  the  elements  of 
damage?  The  numher  of  passen- 
gers; the  price  of  carriage;  the  cost 
of  carriage;  if  profits,  the  gains 
which  would  have  been  made  are  the 
losses  which  have  been  sustained.  If 
Frye  was  so  situated  that  he,  in 
connection  with  other  business,  at 
little  relative  cost  could  carry 
passengers  cheaply, — ^more  cheaply 
than  anybody  else, — ^it  is  his  good 
fortune,  of  which  he  is  entitled  to 
reap  the  benefits.  The  measure  of 
damages,  then,  is  the  loss  of  profits 
which  would  have  been  made  by 
carrying  the  passengers  under  the 
contract,  as  stipulated  in  the  con- 
tract." The  jury  were  informed 
that  "while  the  bargain  itself 
might  not  be  valuable  to  him, 
yet  it  might  be  of  value  to  him  in 
connection  with  his  other  business, 
situated  as  he  was;"  that  upon  the 
evidence  produced,  "loss  upon  the 
coaches  and  horses,  if  sold,  would 
not  be  an  element  of  damage;"  nor 
would  the  loss  of  the  plaintiff  in  at- 
tempting to  carry  on  the  contract 
after  notice  from  the  defendants 
that  they  had  terminated  it ;  nor  the 
loss  of  the  way-travel  by  means  of 
the  competing  line  to  which  the  de- 
fendants transferred  their  contract. 
"The  only  loss  is  his  being  deprived 
of  the  carriage  of  passengers  from 
Dexter  to  Greenville  and  back.  That 
is  all  the  company  agreed  to  give 
him;  it  is  all  he  has  lost.  •  *  » 
The  measure  of  damages  is  just 
what  he  has  lost  by  not  being  per- 
mitted to  perform  the  contract 
which  he  made;   that  is,  what  the 


gains  would  have  been  after  deduct- 
ing the  expenses.  Whatever  the 
cost  was,  that  should  be  deducted 
from  the  receipts,  whatever  they 
were,  and  the  balance  is  the  gain; 
and  the  gain  only  is  that  to  which 
he  is  entitled.  He  is  likewise  en- 
titled to  interest,  not  as  interest, 
but  by  way  of  damages,  from  the 
date  of  the  writ."  In  reviewing 
exceptions  to  the  instructions,  Bar- 
rows, J.,  said:  "We  think  the  de- 
fendants have  no  just  cause  to  com- 
plain of  the  substantial  overruling 
of  the  second  position  which  they 
took.  If  by  reason  of  its  connection 
with  other  business  in  which  he  was 
engaged,  the  plaintiff  could  trans- 
port passengers  to  and  from  the  de- 
fendants' cars  without  largely  in- 
creasing his  outlay,  the  legitimate 
profits  of  the  contract  to  him  were 
proportionately  increased,  and  the 
wrongful  termination  of  it  by  the 
defendants,  which  the  jury  have 
found,  necessarily  occasioned  to  him 
a  greater  loss ;  and  the  matters  to 
which  reference  was  made  by  the 
presiding  judge  were  so  obvious  in 
their  nature  that  it  cannot  but  be 
supposed  that  both  parties  entered 
into  the  contract  with  an  eye  to 
them  as  existing  facts.  The  con- 
tract did  not  contemplate  the  exclu- 
sive devotion  of  the  plaintiff's  time 
and  property  to  the  transportation 
of  the  defendant's  passengers,  nor 
would  there  be  any  propriety  in 
measuring  the  plaintiff's  profits  in 
the  performance  of  the  contract, 
and  his  consequent  loss  in  being  de- 
prived of  it,  by  the  standard  that 
the   defendants   claimed   to   set   up. 
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period  over  which  the  charter  extends.'  A  charge  to  the  jury  in 
such  a  case,  which  was  affirmed,  limited  the  deduction  for  the 
freight  earned  by  the  ship  to  the  time  "between  the  expiration 
of  the  lay-days  and  the  time  when  the  employment  of  the  ship 
under  the  charter  would  have  ended." '  In  a  similar  case  in 
New  York  the  approved  instruction  was  that  "the  defendant 
should  be  charged  with  the  full  amount  of  the  freight  which  he 
had  agreed  to  pay  under  the  charter,  and  for  the  purpose  of  de- 
termining it  the  jury  must  find  how  much  cargo  the  vessel  could 
safely  have  carried.  The  defendant  should  then  be  credited  with 
the  amount  of  the  schooner's  earnings  during  the  time  that  an 
average  passage  *  *  *  -with  the  lay-days  would  have  occu- 
pied." *  If  necessary  preparations  have  been  made  to  receive 
the  cargo  the  charterer  agreed  to  furnish,  the  expense  thereof 
may  be  recovered ;  *  as  may  the  sum  necessarily  paid  for  trim- 
ming a  cargo  after  loading,  its  improper  condition  being  due  to 
the  fact  that  the  loading  was  done  at  an  improper  place,  con- 
trary to  the  terms  of  the  charter.  ® 

Where  the  ship  is  described  in  the  charter-party  to  be  of  a 
certain  tonnage  the  description  is  not  a  warranty,  and  an  agree- 
ment to  furnish  a  cargo  will  be  construed  to  require  the  freighter 

The  nature  of  the  contract  was  such  N.  554 ;  Leblond  v.  McNear,  104  Fed. 

that  its  terms  would  inevitably  be  826,  citing  the  text;  McNear  v.  Le- 

affected  by  the  other  contracts  and  blond,    61   C.    C.   A.   564,   123   Fed. 

business  to  be  carried  on  in  conneo-  384;   Dalbeattie  S.  Co.  v.  Card,  59 

tion   with   it;    and  the   claim  that  Fed.  159. 

damages  for   its   breach   should  be  3  Cornwall    v.    Moore,    132    Fed. 

estimated  'without  reference  to  any  ggg.   g^^j^h  v.  McGuire,  3  H.  &  N. 

other   contracts  or  any  other  busi-  gg^^  recognized  in  Aitken  v.  Erns- 

ness'  cannot  be  Bustained."    Frye  v.  ^j^^^^^^^                ^        ^            ^^  ^^. 

Maine  Cent.  E.  Co.,  67  Me.  414.  See  ,     .       .,  ^      , 

„.  ,  ,         _   ,  ,      ^    ^  claring  the  correct  rule. 

Richmond  v.  Dubuque,  etc.  R.  Co.,  .  .  , ,  „  ,  ,         _  ,^    ,, 

.„  T         oo^  *  Ashburner  v.   Balchen,   7  N.  Y. 

40  Iowa  264. 

HThebideau   v.    Cairns,    171    Fed.  ^62;    Dean  v.   Eitter,   18  Mo.   182; 

233;   Venus   S.  Co.  v.  Wilson,  152  ^""^^^^^  "■  °^"*°"'  ^  Wis.  557;  Heil- 

Fed.  170,  81  C.  C.  A.  368;  Stone  v.  '^'°°'=^    ^-    Hancock,    33    Tex.    714; 

Woodruff,    28    Hun   534;    Watts   v.  ^°^^  "■  Campbell,  26  Mich.  239. 
Camors,  10  Fed.  145,  affirmed,  115  6  Watts  v.  Camors,  supra;  Bulk- 

U.  S.  353,  29  L.  ed.  406;  Jordan  v.  ley  v.  United  States,  19  Wall.  37, 

Eaton,  2  Hask.  236;  The  Gazelle  and  22  L.  ed.  62. 

Cargo,  128  U.  S.  471,  487,  32  L.  ed.  6  Carbon  S.  Co.  v.  Ennis,  114  Fed. 

496,  499;  Smith  v.  McGuire,  3  H.  &  260,  52  C.  C.  A.  146. 
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to  put  on  board  the  quantity  of  goods  the  ship  was  capable  of 
carrying  with  safety.'  The  stipulation  is  not, that  the  owner 
should  receive  and  the  freighter  put  on  board  a  cargo  equivalent 
to  the  tonnage  described  in  the  charter-party,  but  that  the  one 
should  receive  a  full  and  complete  cargo,  not  exceeding  what  the 
ship  was  capable  of  receiving  with  safety,  and  that  the  other 
should  put  such  a  cargo  on  board.'  Abbott,  C.  J.,  said :  "It  is, 
indeed,  quite  impossible  that  the  burden  of  a  ship — as  described 
in  the  charter-party — should,  in  every  ease,  be  the  measure  of  the 
precise  number  of  tons  which  the  ship  is  capable  of  carrying. 
That  must  depend  upon  the  specific  gravity  of  the  particular 
goods ;  for  a  ship  of  given  dimensions  would  be  able  to  carry  a 
larger  number  of  tons  of  a  given  species  of  goods  that  were  of  a 
great  specific  gravity  than  she  would  of  another  of  less  specific 
gravity,  and  the  freighter  would  therefore  pay  freight  in  propor- 
tion to  the  specific  gravity  of  the  goods."  * 

§  879.  Recovery  for  partial  breach.  The  same  rule  applies  as 
to  the  measure  of  damages  where  there  is  only  a  partial  breach 
of  the  contract  to  furnish  cargo.  The  controlling  principle, 
whether  the  breach  is  total  or  partial,  is  full  indemnity  for  all 
the  carrier  has  lost  through  the  shipper's  default.'"  The  mode  of 
ascertaining  the  amount  of  damages  for  the  breach  of  an  ex- 
ecutory agreement  must,  of  course,  vary  in  different  classes  of 
cases.  If  it  were  a  contract  to  employ  the  plaintiff  to  build  a 
house  and  pay  him  an  agreed  price  for  the  entire  work  and  the 
defendant  prevented  performance  the  proper  rule  is  the  dif- 
ference between  the  sum  agreed  to  be  paid  and  the  sum  it  would 
have  cost  to  perform.  That  rule  does  not  meet  the  cases  of  con- 
tracts for  freight  as  they  are  generally  made.  It  does  not  meet 
the  case  of  a  vessel  engaged  in  carrying  merchandise  generally 

T  St.  -Louis,  etc.  E.   Co.  v.   Stell,  Where  the  contract  was  to  furnish 

87  Ark.  308;   Hunter  v.  Fry,  2  B.  a  cargo  of  "about  one  hundred  and 

6  Aid.  421;  Ashburner  v.  Balchen,  gfj.     ^       „   ^^^  ^^j     „„g  hundred 

7  X.  Y.  262;  Watts  v.  Camors,  115 


U.  S.  353,  29  L.  ed.  406. 

8  Hunter  v.  Fry,  supra. 

9  Id. 


and  six  tons  were  supplied  an  allow- 
ance of  five  tons  was  made  on  ac- 
count  of  the   indefiniteness   of   the 


10  Bailey  v.  Damon,   3   Gray  92;       language.     Parker  v.  Tiers,  29  Fed. 
Bangor  F.  Co.  v.  Magill,  108  111.  656.       800. 
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for  all  who  may  apply  and  making  up  her  cargo  from  various 
owners  of  goods.  Such  a  ship  must  usually  sail  on  or  about  a 
given  day  to  fulfill  her  other  contracts,  thus  having  no  time  or 
opportunity  to  fill  up  a  deficient  cargo,  and  also  necessarily  in- 
curring all  the  expenses  that  would  have  been  incident  to  the 
voyage  had  the  shipper  fulfilled  his  particular  contract  to  fur- 
nish a  certain  amount  of  goods.  On  the  other  hand,  if  the  ship- 
per's contract  were  to  fill  the  entire  ship  with  his  goods  at  a 
certain  freight  upon  his  refusal  or  neglect  to  fulfill  it  the  carrier 
might  abandon  the  whole  voyage  and  engage  in  some  new  adven- 
ture equally  or  more  profitable,  and  thus  all  future  expenses  in- 
cident to  the  first  voyage  be  saved.  Here  it  is  quite  obvious  the 
damages  would  be  much  less  than  in  the  case  of  a  voyage  that 
must  be  performed  notwithstanding  the  failure  of  a  single  in- 
dividual customer  to  ship  goods  according  to  his  contract.  So, 
too,  if  under  no  obligation  to  other  shippers  to  sail  at  a  given 
day,  or  if  that  day  is  remote  and  the  demand  for  transportation 
of  goods  such  as  to  afford  full  opportunity  to  fill  up  the  ship  be- 
fore that  day,  these  circumstances  would  materially  affect  the 
amount  required  to  be  paid  by  the  shipper  to  the  carrier  to  in- 
demnify him  for  the  non-performance  of  the  contract.  It  seems, 
therefore,  proper  that  all  the  attendant  circumstances  be. 
brought  before  the  jury  in  each  particular  case  to  enable  them 
to  estimate  the  proper  sum  to  "be  awarded  as  danlages  for  the 
breach  of  a  contract  of  this  nature.  The  carrier  is  to  receive 
full  indemnity.  He  is  to  be  made  as  good,  in  a  pecuniary  point 
of  view,  as  if  the  shipper  had  furnished  the  goods  according  to 
his  contract,  if  the  carrier  has  not  been  guilty  of  laches  as  to 
substituting  other  freight,  or  adopting  other  available  arrange- 
ments to  mitigate  the  loss,  or  to  avoid  the  expenditure  incident 
to  the  proposed  voyage. 

§  880.  Carrier  must  mitigate  his  loss.  If  by  proper  and  rea'- 
sonable  efforts  the  carrier  can  substitute  other  goods  in  lieu  of 
those  the  charterer  was  to  furnish  he  is  bound  to  do  so,  and  to 
the  extent  of  the  freight  thus  received  this  should  go  in  reduc- 
tion of  the  damages.  Nor  is  the  reduction  necessarily 
confined  to  his  receipts  from  goods  actually  substi- 
tuted.    The  carrier  may  have  been  remiss  in  his  attempts  to 
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fill  up  his  ship,  or  have  neglected  to  avail  himself  of  opportuni- 
ties presented  by  other  offers  of  goods,  and,  if  guilty  of  negli- 
gence in  these  respects,  this  may  be  a  ground  for  a  deduction 
from  the  entire  sum  stipulated  to  be  paid  by  a  shipper  for  freight 
of  certain  articles  which  are  not  furnished  to  the  carrier.  It 
may  be  also  that  the  carrier  was  under  no  obligation  to  others  to 
prosecute  the  proposed  voyage  and  might  have  abandoned  it  for 
another  and  more  profitable  employment  of  his  ship;  and  in 
that  case  he  ought  not  to  pursue  such  voyage  for  the  mere  pur- 
pose of  charging  the  defaulting  shipper  with  the  gross  sum  he 
stipulated  to  pay  for  transporting  his  goods  to  a  distant  port.*^ 
Upon  a  contract  to  furnish  three  cargoes  at  a  foreign  port,  if 
the  master  pursues  his  voyage,  but  the  freighter  has"  no  freight 
there,  the  master  is  not  bound  to  go  to  another  port  in  search  of 
freight,  but  is  bound  to  seek  freight  at  the  port  designated  and 
obtain  it  if  possible,  and  if  after  such  endeavor  he  is  compelled 
to  return  empty  the  rule  of  damages  is  the  contract  price.  ^*  So 
when  a  party  contracts  to  load  a  ship  to  a  given  number  of  tons 
at  a  stipulated  price  per  ton  and  falls  short  in  shipping  the 
whole  number,  the  owner  or  master  is  entitled  to  recover  in  the 
nature  of  damages  freight  for  deficiency ;  but  where  in  such  case 
goods  are  offered  by  a  third  person  to  be  shipped  to  an  amount 
sufficient  to  make  up  the  deficiency,  though  at  a  reduced  rate  of 
compensation,  but  still  at  current  prices,  the  owner  or  master  is 
bound  to  receive  such  goods  and  place  to  the  credit  of  the  origi- 
nal charterer  the  net  earnings  in  respect  to  such  substituted  car- 
go, after  making  all  reasonable  deductions  resulting  from  the  cir- 
cumstances of  the  case.^*    The  carrier  is  not  bound  to  anticipate 

11  Bailey  v.  Damon,   3   Gray  92;  13  Greenwell  v.  Eoss,  34  Fed.  656; 

Bradley  v.  Denton,  3  Wis.  557 ;  Ut-  Heckscher  v.  McCrea,  supra. 

ter  V.  Chapman,  38  Cal.  659,  43  id.  In  Utter  v.  Chapman,  43  Cal.  279, 

279,  99  Am.  Dec.  441;  Heckscher  v.  the  freighter  made  a  total  breach  of 

McCrea,  24  Wend.  304;   Harries  v.  the   contract   on   his   part   and  the 

Edmonds,  1   C.  &  K.   686;   Murrell  carrier   earned   during   the   time   a 

V.   Whiting,    32   Ala.   54.     See  Gil-  performance  of  the  contract  would 

Christ  V.   Lumbermen's  M.   Co.,   65  have  occupied  $341.24,  but  in  earn- 

Fed.  1005,  13  C.  C.  A.  272.  ing  this,  and  in  a  reasonable  erfort 

,    18  Bradley     v.     Denton,      supra;  to   earn   other   sums,   which   efforta 

DufEe    V.    Hayes,    15    Johns.    327;  the   court  had   decided   it  was  the 

Stone  V.  Woodruff,  28  Hun  534.  carrier's  duty  to  make,  he  incurred 
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a  failure  on  the  part  of  the  shipper  to  furnish  full  cargo  and 
accept  in  advance  an  offer  of  other  goods ;  but  after  a  breach  of 
his  contract  it  is  the  duty  of  the  carrier  to  accept  the  offer  of  the 
goods  the  shipper  had  contracted  to  furnish,  though  at  a  re- 
duced freight,  to  save  the  latter  from  damages  to  that  extent.  " 
A  recent  case  decided  in  the  English  court  of  appeal  covers 
a  question  under  this  head  previously  untouched  by  authority. 
The  defendants  chartered  the  plaintiff's  ship  for  the  carriage 


an  expense  of  $777.  This  net  loss 
of  $435.16  he  claimed  as  part  of  his 
damages  to  be  added  to  the  net 
profit  he  would  have  made  by  per- 
forming the  contract.  The  court 
said:  "The  correct  interpretation 
of  our  decision  on  the  former  appeal 
is  that  the  plaintiffs  are  entitled  to 
recover  only  the  actual  loss  which 
they  suffered  from  the  breach  of  the 
cqntract;  and  if  it  appeared  that 
during  the  space  of  time  v?hich 
would  have  been  requisite  for  the 
performance  of  the  contract  by  them 
they  had,  or  by  the  use  of  reasonable 
diligence  might  have,  realized  a 
profit  from  the  use  of  the  boat  or 
barge  equal  to  or  exceeding  the 
profit  which  they  would  have  made 
by  performing  the  contract,  in  that 
event  they  would  have  suffered  no 
loss,  and  would  have  been  entitled 
to  nominal  damages  only.  The  bur- 
den of  proof  was  on  the  defendant 
to  show  that  the  boat  and  barge  had 
or  might  have  realized  a  profit.  And 
if  the  net  earnings  did  not  equal  or 
exceed  the  profit  which  the  plaintiff 
would  have  made  by  performing  the 
contract,  then  such  net  earnings 
would  reduce,  pro  tanto,  the  amount 
of  the  plaintiff's  loss.  But  we  did 
not  decide  nor  intend  to  intimate 
that  the  defendant  stood  in  the  re- 
lation of  a  guarantor,  incurring  the 
hazard  of  whatever  loss  the  plaintiff 
might  sustain  by  reason  of  a  fruit- 
less effort  to  obtain  a  profitable 
Suth.  Dam.  Vol.  III.— 52. 


employment  for  the  boat  and  barge. 
It  was 'incumbent  on  the  defendant 
to  show,  if  he  could,  that  a  profit 
had  been  or  might  have  been  realized 
by  the  boat  and  barge;  and,  failing 
in  this,  the  only  result  would  have 
been  that  the  plaintiffs  would  have 
recovered  the  difference  between  the 
contract  price  and  the  cost  of  per- 
forming the  contract.  But  if  a  per- 
son should  charter  a  ship  for  a  num- 
ber of  months,  or  for  a  long  voyage, 
and  should  immediately  thereafter 
repudiate  the  contract  and  refuse  to 
perform  it,  no  one,  I  apprehend, 
would  seriously  contend  that  the 
owner  could  send  the  vessel  on  a 
long  and  expensive  voyage  In  a 
fruitless  effort  to  obtain  profitable 
employment  for  her  during  the  term 
of  the  charter-party  without  the 
consent  of  the  charterer,  and  there- 
by fasten  upon  the  latter  the  whole 
expense  of  the  voyage.  In  such  case 
the  proper  measure  of  damages 
would  be  the  difference  between  the 
contract  price  and  the  cost  which 
the  owner  would  have  incurred  if 
the  contract  had  been  performed, 
subject  only  to  such  reduction  as 
the  charterer  would  have  been  en- 
titled to  on  his  proving  affirmatively 
that  the  ship  had,  or  might  by  a 
reasonable  effort  have,  earned  a 
profit  during  the  term  of  the  char- 
ter-party." 

i*Greenwell  v.  Ross,  34  Fed.  656; 
Harries  v.  Edmonds,  1  C.  &  K.  68§. 
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of  a  full  cargo  at  11.  17s.  6d.  per  ton.  Thei"  charter-party  con- 
tained the  usual  exception  of  "fire,"  and  stipulated  for  the  sign- 
ing of  hills  of  lading  without  prejudice  to  it  or  to  the  owners' 
lien,  provided  that  the  bill  of  lading  freight  in  the  aggregate 
should  fully  cover  the  freight  due  (5,600Z.).  The  defendants 
shipped  one  thousand  five  hundred  and  nineteen  tons  under  bills 
of  lading  making  freight  payable  at  11.  5s.  per  ton.  A  fire  de- 
stroyed one  thousand  tons  of  the  goods  put  on  board  and 
delayed  the  sailing  of  the  ship.  The  defendants  refused  to  load 
any  more  goods  and  the  plaintiffs  filled  up  the  ship  with  goods — 
some  at  11.  5s.  per  ton,  and  some  at  a  lower  rate.  The  plaintiffs 
brought  an  action  for  breach  of  the  charter-party  in  not  loading 
a  full  cargo.  The  position  of  the  respective  parties  after  the  fire 
was  as  follows:  the  plaintiffs  could  not  insist  that  the  defend- 
ants should  load  cargo  to  take  the  place  of  that  which  was 
burnt,  and  the  defendants  could  not  insist  on  so  doing.  Each 
party,  as  to  that,  had  pro  tanto  fulfilled  their  obligations — ^the 
defendants  by  loading,  and  the  plaintiffs  being  exempted  from 
carrying  such  portion  of  the  cargo.  The  defendants  were  under 
no  liability  to  pay  freight  for  the  bales  burnt,  and  the  plaintiffs 
had  lost  that  freight.'  The  space  theretofore  occupied  by  the 
burnt  bales  became  vacant  space  in  the  plaintiffs'  ship,  and  the 
only  obligation  then  attaching  to  the  defendants  was  to  fill  up 
the  residue  of  the  space  in  the  plaintiffs'  ship,  and  when  this 
was  done  they  would  have  loaded  a  full  and  complete  cargo  pur- 
suant to  the  charter.  The  obligation  of  the  plaintiffs  to  mitigate 
the  damages  was  admitted,  and  the  defendants  claimed  that 
they  were  bound  to  fill  up,  if  they  could,  with  other  cargo  for 
the  defendants'  benefit  the  space  left  vacant  by  the  burnt  cargo, 
and  that,  as  other  cargo  was  found  to  fill  up  such  space,  the 
freight  received  for  it  should  also  be  credited  against  the  dam- 
ages the  plaintiffs  would  otherwise  recover  from  the  defendants, 
and  should  not  go  to  mitigate  the  loss  the  plaintiffs  had  incurred 
by  losing  their  freight  upon  the  burnt  cargo.  This  position  was 
pronounced  untenable.  The  provision  in  the  charter-party  as  to 
fire  having  modified  the  application  of  the  general  rule  as  to  the 
measure  of  damages — the  difference  between  the  charter-party 
freight  and  the  net  freight  actually  earned — ^by  in  effect  reduo- 
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ing  as  between  the  parties  the  capacity  of  the  ship  by  the  space 
previously  occupied  by  the  burnt  cargo.  It  was  said  by  A.  L. 
Smith,  L.  J.,  whose  opinion  Lindley,  L.  J.,  said  was  to  be  taken 
as  being  also  his:  Under  the  charter-party  the  obligation  of 
the  ship-oWner  was  only,  if  he  reasonably  could,  to  find  cargo  to 
take  the  place  of  that  cargo  which  the  goods  owner  has  made  de- 
fault in  shipping,  and  for  which  default  damages  are,  and  can 
alone  be,  sought  for  in  this  action.  As  regards  the  jute  burnt, 
the  defendants  have  made  no  default,  and  for  such  no  damages 
are  or  could  be  asked  herein.  For  that  jute  the  ship-owner  was 
und6r  no  obligation  to  try  and  find  other  cargo,  for,  as  regards 
this,  there  were  no  damages  to  be  mitigated.  With  the  space 
left  vacant  in  the  ship  by  reason  of  the  burnt  jute  the  defendants 
had  nothing  whatever  to  do.  All  they  had  to  do  after  the  fire 
was  to  fill  up  the  residue  of  the  ship.  If  the  defendants  after  the 
fire  had  had  to  fill  up  again  the  space  left  vacant  by  the  burnt 
jute  and  they  vsrrongfully  omitted  to  do  so,  I  agree  then  the 
ship-owner  should,  if  he  could,  have  obtained  other  cargo  for  that 
space ;  but  that  is  not  the  case.  The  ship-owners  might  do  with 
that  vacant  space  what  they  liked  so  long  as  they  did  not  delay 
the  voyage  upon  which  they  had  contracted  to  carry  the  defend- 
ants' goods.  As  to  the  cargo  which  the  plaintiffs  procured  to 
fill  up  the  space  which  the  defendants  should  have  filled  up 
after  the  fire,  the  latter  were  entitled  to  be  credited  with  the 
freight  which  was  in  fact  earned  at  the  rate  paid  for  it,  and  not 
at  the  average  rate  of  ail  the  freight  carried.  It  was  also  de- 
cided that  the  fire  only  absolved  the  defendants  from  the  pay- 
ment of  the  freight  which  would  have  been  payable  on  the  burnt 
goods  according  to  the  bills  of  lading,  and  that  after  the  fire  the 
total  amount  of  freight  for  which  they  were  liable  was  5,600?.,, 
less  11.  5s.  per  ton  on  the  one  thousand  tons  burnt,  not  5,600L, 
less  the  charter  freight  of  11.  lis.  6d.  per  ton,  on  such  one  thou- 
sand tons.^* 

§  881.  Shipper's  rights  in  profits  made  by  carrier.  It  was 
covenanted  in  a  charter-party  providing  for  an  outward  and  re- 
turn cargo  at  a  given  freight  per  ton  on  a  voyage  from  London 

IB  Aitken  v.  Ernsthauaen,   [1894]     1  Q.  B.  773. 
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to  St.  Petersburg  that  if  political  or  other  circumstances  should 
prevent  the  shipping  of  a  return  cargo  or  discharging  the  out- 
ward cargo  after  waiting  a  specified  time,  the  master  should  be 
at  liberty  to  return  and  the  freighters  should  at  once  pay  him 
2,500Z.  The  freighters  procured  a  policy  of  insurance  by.  which 
the  underwriters  agreed  to  pay  a  total  loss  in  case  the  ship  was 
not  allowed  to  load  a  cargo  at  St.  Petersburg  on  the  chartered 
voyage.  The  contingency  of  not  being  permitted  to  unload,  and 
consequently  of  reloading,  happened;  thereupon,  the  master, 
judging  for  the  best,  instead  of  returning  immediately  to  Lon- 
don, proceeded  to  Stockholm,  where,  after  disposing  of  the  'out- 
ward cargo  to  disadvantage,  he  brought  home  a  Swedish  cargo 
and  earned  freight  thereon.  In  an  action  by  the  freighters  on 
the  policy  of  insurance  it  was  held  that,  as  they  would  be  en- 
titled to  deduct  from  the  sum  payable  to  the  master  for  dead 
freight  the  amount  of  the  freight  received  by  him  on  the  return 
cargo  from  Stockholm,  though  such  intermediate  voyage  was 
not  originally  contemplated  by  the  contracting  parties,  but  was 
undertaken  upon  the  emergency,  therefore  the  underwriters  were 
entitled  to  make  the  same  deduction  from  the  total  loss  stipu- 
lated for  by  the  policy,  every  contract  of  insurance  being  in  its 
nature  a  contract  of  indemnity. ^^  In  a  subsequent  case,  under  a 
similar  charter,  the  master  returned  direct,  bringing  back  the 
outward  cargo,  but  took  in  other  goods  as  freight,  and  the  court 
held  he  was  entitled  to  receive  the  gross  sum  stipulated  and  also , 
to  retain  the  freight  earned.  Lord  Mansfield  said:  "Since 
the  homeward  cargo  could  not  be  obtained,  the  defendants  were, 
I  suppose,  to  have  their  load  brought  back,  though  it  is  not  so  ex- 
pressed ;  and  it  may  be  conjectured  that  the  reason  why  the  deed 
is  so  inaccurately  drawn  was  that  the  parties  inferred  that  if  the 
load  should  not  be  unloaded  it  would  come  back  to  London  on 
the  same  terms  on  which  the  ship  would  return  empty  in  case 
there  was  no  return  cargo;  but  that  is  inconsistent  with  the 
other  clause  whch  makes  the  dead  freight  payable  on  the  ship's 
arrival  at  any  port  in  England;  for  certainly  the  charter-patty 
imposes  on  the  plaintiff  no  obligations  to  bring  back  the  load  to 

16  Puller   T.   Stainforth,    11   East    232. 


§    881]  OAEEIEBS.  3277 

London.  This  makes  a  very  extraordinary  case ;  and  none  of  the 
eases  mentioned  by  Mr.  Abbott,  or  elsewhere,  apply  to  afford  a 
rule  for  the  present  case.  Because,  even  supposing  that  the  cap- 
tain is  bound  by  his  covenant  to  bring  back  the  load  for  the 
2,700?.;,  it  is  nothing  more  than  a  contract  to  bring  back  a  cer- 
tain quantity  of  goods,  not  according  to  a  rate  of  freight  pro- 
portioned to  any  certain  bulk  or  weight,  but  merely  as  a  wagoner 
might  agree  for  a  gross  sum  to  carry  goods  in  his  own  wagon 
from  London  to  Exeter,  or  elsewhere.  ISFow  considering  this  as  a 
mere  contract  to  bring  certain  goods  to  England,  I  see  no  reason 
why  the  captain  may  not  earn  what  else  he  can  by  taking  other 
goods  on  board  for  his  own  benefit.  In  common  cases  of  charter- 
parties  there  usually  is  a  covenant  that  the  freighter  will  supply 
a  certain  quantity  of  homeward  freight  at  the  freight  port,  and 
if  he  does  not,  the  plaintiff  has  his  action  on  the  covenant  against 
him.  But  suppose,  instead  of  leaving  the  damages  open,  he  stip- 
ulates, if  I  cannot  provide  a  cargo  for  you  I  will  pay  you  so 
much;  would  not  the  owner  in  that  case  have  a  right  to  take 
goods  on  board  for  his  own  account  ?  His  ship  is  at  full  liberty 
for  him  to  make  any  other  profit  of,  and  in  such  a  case  he  doubt- 
less would  insist  on  more  or  less  liquidated  damages,  accord- 
ing to  the  chance  he  foresaw  of  getting  freight  home  from  the 
place  where  he  was  going ;  and  in  such  a  case  I  see  no  reason  why 
the  person  who  had  stipulated  to  pay.  such  liquidated  damages 
should  be  discharged  from  any  part  thereof  on  account  of  the 
profit  which  the  plaintiff  might  make  by  the  cargo  supplied  by 
any  other  person.  I  was  at  first  much  staggered  by  the  case  in 
the  court  of  king's  bench,  which  is  very  similar ;  ^''  but  there  the 
captain  did  not  bring  home  .the  load,  but  instead  thereof  went  to 
Stockholm,  and  there  sold  the  load  and  got  other  goods  and 
brought  them  home.  *  *  *  This  strong  difference  subsists 
between  the  two  cases :  there  the  load  was  the  property  of  *  * 
(the  freighter),  but  the  load  was  not  brought  back;  it  was  sold 
at  Stockholm;  and  for  aught  that  appears  the  means  which  the 
captain  had  of  obtaining  any  freight  at  Stockholm  might  arise 
from  the  use  he  made  of  the  load  there ;  and  on  that  account,  per- 

17  Puller  V.  Stainforth,  sv/jpra. 
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haps,  the  court  of  king's  bench  might  think  that  the  captain, 
who  had  not  been  authorized  or  directed  to  act  thus,  but  had  done 
all  this  for  his  own  benefit,  should  not  be  entitled  to  that  profit, 
leaving  the  underwriters  to  pay  the  whole  2,500i!.  But  in  this 
case,  on  the  best  consideration,  we  think  that  the  defendants  are 
not  entitled  to  deduct  from  the  2,700Z.  the  profit  which  the  cap- 
tain made."  ^' 

§  882.  Burden  of  proof.  The  burden  of  proof  as  to  the  car- 
rier having  obtained  or  having  it  in  his  power  to  obtain  other 
cargo  or  employment  for  his  ship  or  other  vehicle  is  on  the  de- 
faulting freighter.'" 

§  883.  Damages  for  breach  of  charter  to  load  with  enumerated 
articles.  In  an  action  for  not  supplying  a  cargo  under  a  charter- 
party,  according  to  the  terms  of  which  different  articles  of 
freight  are  to  be  paid  for  at  various  rates  by  weight,  and  the 
freighter  is  at  liberty  to  supply  what  articles  he  pleases,  the  aver- 
age value  of  freight,  calculated  upon  the  various  rates  of  freight 
in  the  proportions  of  the  articles  usually  carried  on  such  a  voy- 
age is  the  propet  measure  of  damage.^"  If  the  freighter  under  a 
charter-party  loads  the  vessel  with  commodities  wholly  or  in 
great  part  different  from  those  enumerated  in  the  charter-party 
he  will  be  liable  to  damages  as  though  he  had  performed  the  con- 
tract in  the  way  most  favorable  to  himself  and  least  favorable  to 
the  ship-owners ;  ^^  that  is,  at  the  lowest  amount  of  freight  to 
which  they  would  have  been  entitled  for  a  full  cargo  of  enumer- 
ated articles  taken  in  the  proportions  provided  by  the  charter- 
party.^^ 

18  Bell  V.  Puller,  2  Taunt.  285.  and  did  not, — it  may  be  that  he  had 
See  Stainforth  v.  Lyall,  7  Bing.  169.  the  option  of  shipping  any  one  of 

19  Utter  V.  Chapman,  43  Cal.  279 ;  the  enumerated  articles ;  there  may 
Murrell  v.  Whiting,  32  Ala.  54;  have  been  goods  at  the  port  of  load- 
Dean  V.  Ritter,  18  Mo.  182.     §  438.  ing  which  he  might  have  shipped, 

20  Thomas  v.  Clarke,  2  Stark.  450.      but  none  of  the  enumerated  goods; 
81  Capper  v.  Forster,  3  Bing.  N.  C.      there  may  have  been  goods  the  load- 

938.  ing  of  which  would  have  been  the 

22  Cockburn  v.  Alexander,  6  C.  B.  most   profitable  to   the  owner,  and 

791,    per   Williams,   J.      Maule,   J.,  the  most  onerous  to  the  charterer,  or 

said :     "Suppose   there   were  goods,  the  converse  may  have  been  the  case, 

which  the  charterer  might  have  put  Again,  suppose  there  were  no  goods 

on  board  if  he  had  chosen  to  do  so,  at  all  at  the  place  ready  for  ship- 
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§  884.  Carrier's  action  for  freight  charges.  Service  may  be 
performed  in  the  transportation  of  goods  on  request  without  any 
express  or  tacit  agreement  fixing  the  rate  of  freight.  It  is  then 
a  quantum  meruit  demand,*'  to  be  ascertained  by  usage  and  the 
reason  of  the  case.**  Such  transactions,  however,  are  rare  and 
comparatively  unimportant.  Since  the  adoption  of  modern  im- 
proved methods  of  transportation  the  business  has  assumed  large 
proportions  and  been  minutely  systematized ;  fixed  and  detailed 
rates  of  through  and  local  freight  are  generally  scheduled  and 
published.  Even  in  the  absence  of  an  actual  contract  the  circum- 
stances afford  evidence  of  an  implied  agreement  for  specific 
freights  conformable  to  the  published  rates  of  the  carrier.  Some- 
times questions  arise  in  respect  to  them  when  there  are  discrim- 
inations inimical  to  the  public  interest  or  in  conflict  with 
statutory  regulations.  On  common-law  principles  a  reasonable 
compensation  may  be  charged  and  recovered.**  The  commonness 
of  the  duty  of  a  carrier  to  carry  for  all,  it  has  been  held,  does 
not  necessitate  a  uniform  rate  of  compensation.     The  tariff  of 

ment,  that  would  present  a  totally  are  in  truth  obtained,  cannot  a 
diflferent  state  of  things;  there  the  priori  be  considered  as  more  prob- 
non-shipment  of  a  cargo  would  re-  able  than  the  obtaining  of  any  of 
suit  from  the  charterer's  inability  the  others;  and  taking  an  average, 
to  ship  a  cargo.  If  you  could  show  and  assuming  that  to  be  the  way  in 
that  there  were  goods  which  the  which  the  contract,  if  performed  at 
charterer  might  have  obtained,  then  all,  would  probably  have  been  per- 
the  proper  measure  of  damages  formed,  you  are  to  make  that  the 
would  be  the  non-shipment  of  that  basis  of  the  calculation  of  freight." 
cargo.  But,  if  there  were  none,  it  83  Louisville,  etc.  R.  Co.  v.  Wil- 
may  be  that,  in  ascertaining  the  son,  119  Ind.  352,  4  L.R.A.  244;  Lon- 
damages,  an  average  is  to  be  taken  don,  etc.  R.  Co.  v.  Evershed,  L.  R. 
of  all  possible  kinds  of  goods.  It  is  3  App.  Cas.  1029 ;  Bastard  v.  Bas- 
in that  way,  I  think,  that  Lord  Ten-  tard,  2  Show.  81 ;  Simmes  v.  Marine 
terden  arrived  at  the  opinion  he  ex-  Ins.  Co.,  2  Cranch  C.  C.  618;  Hol- 
pressed  in  Thomas  v.  Clarke,  viz.:  lister  v.  Nowlen,  19  Wend.  238 ;  Citi- 
that  where  there  is  no  cargo  at  all  zens'  Bank  T.  Nantucket  S.  Co.,  2 
to    be   had,    the    average    is    to    be  Story  35. 

taken  of  all  possible  kinds  of  cargo;  8*3  Kent's  Com.  202,  219;  Harris 

that  is,  that  you  are  to  assume,  con-  v.  Packwood,  3  Taunt.  264 ;  Wallace 

trary   to   the   fact,   that   there   are  v.  Matthews,  39  Ga.  617 ;  Holford  v. 

goods  of  each  of  the  kinds  enumer-  Adams,  2  Duer  471. 

ated, — because     the     obtaining     of  86  State  v.  Atlantic  C.  L.  R.  Co., 

goods  of  any  one  kind,  where  none  59  Fla.  612;   Carr  v.  Pennsylvania 
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rates,  or  what  is  charged  to  one  party,  is  but  matter  of  evidence 
to  determine  whether  a  particular  charge  to  another  is  rea- 
sonable.^^ If  the  general  rates  are  reasonable  a  deviation  from 
them  by  the  carrier  in  favor  of  particular  customers,  for  special 
reasons  not  applicable  to  the  whole  public,  does  not  furnish  to 
parties  not  similarly  situated  any  just  ground  for  complaint. 
When  the  conditions  and  circumstances  are  identical  the  charges 
to  all  shippers  for  the  same  service  must  be  equal.^''  This  prin- 
cipal is  not  violated  by  a  special  agreement  giving  reduced 
rates  to  customers  who  stipulate  to  give  the  carrier  all  their 
business  and  by  a  refusal  to  give  those  rates  to  others  who  will 
not  so  stipulate,  provided  the  rates  given  the  latter  are  not  ex- 
cessive or  unreasonable.^' 

If  freight  has  been  carried  for  many  years  at  the  schedule 
price,  the  shipper  not  objecting  thereto,  he  cannot  recover  any 
money  paid  although  evidence  is  given  which  shows  that  the 
price  was  in  excess  of  a  reasonable  compensation.^^  But  if  com- 
pensation in  excess  of  the  agreed  rate  is  extorted  the  excess  may 
be  recovered,^"  and  so  if  the  amount  collected  is  greater  than  is 

E.  Co.   (Misc.),  92  N.  Y.  Supp.  799  88  Lough    v.    Outerbridge,    supra. 

(diversion    of    freight    en    route)  ;  See  Bayles  v.  Kansas  Pac.  E.   Co., 

Louisville,    etc.    E.    Co.    v.    Wilson,  13   Colo.   181,  5  L.E.A.  480;   State 

supra.  ex   rel.   v.    Cincinnati,   etc.   E.    Co., 

26  Johnson   v.    Pensacola,   etc.    E.  47  Ohio  St.  130,  7  L.E.A.  319. 

Co.,  16  Fla.  623,  26  Am.  Eep.  731;  29  Killmer  v.   New   York,   etc.   E. 

Gaston  v.  Bristol  &  E.  E.  Co.,  1  B.  Co.,  100  N.  Y.  395,  53  Am.  Eep.  194. 

&  S.   112,   154;   Baxendale  v.  East-  80  Atchison,  etc.  E.  Co.  v.  Miller, 

ern,  etc.  E.  Co.,  4  C.  B.   (N.S.)   63;  16  Neb.  661;  Mount  Pleasant  Mfg. 

Cleveland,  etc.  E.  Co.  v.  Closser,  126  Co.  v.  Cape  Eear,  etc.  E.  Co.,  106 

Ind.  348,  22  Am.  St.  593,  18  L.E.A.  N.  C.  207. 

729;  It   makes   no    difference   whether 

27  Lumber  Co.  v.  Eailroad,  141  the  shipper  has  paid  the  increase  of 
N.  C.  171,  6  L.E.A.  (N.S.)  225;  freight  or  has  been  obliged  to  lower 
Lough  V.  Outerbridge,  143  N,  Y.  271,  the  price  of  the  commodity  he  ships 
42  Am.  St.  712,  25  L.E.A.  674,  68  and  sells  to  meet  the  rate  made  to 
Hun  486;  Fltchburg  E.  Co.  v.  Gage,  another  shipper;  he  may  recover  in 
12  Gray  393;  Sargent  v.  Boston  &  either  case.  Lake  Shore,  etc.  E.  Co. 
L.   E.   Co.,   115   Mass.   422;    Mogul  v.  Scofleld,  2  Ohio  C.  C.  305. 

S.  Co.  V.  McGregor,  21  Q.  B.  Div.  Where,  by  mistake,  a  lower  than 

544,  23  id.  598,  17  App.  Cas.  25 ;  the  usual  rate  was  quoted  to  a  ship- 

Evershed  v.  London  &  N.  E.  Co.,  3  per  and  he,   relying  upon  the  rate 

Q.  B.  Div.  135.  given,  made  sales  for  a  price  based 
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allowed  by  law,'*  thougli  the  statute  fixing  the  rate 'has  been  re- 
pealed. ^^  Interest  on  the  illegal  charge  may  be  recovered.  *' 
A  payment  made  to  secure  transportation  is  not  made  volun- 
tarily so  that  the  payee  cannot  recover  the  portion  which  the 
payee  had  no  right  to  exact.  A  carrier  cannot  increase  its 
freight  charges  by  wrongfully  sending  the  property  shipped 
by  an  indirect  way,  instead  of  over  its  direct  lines.'*    The  bona 


thereon  and  guaranteed  that  the 
rate  to  the  buyer  should  not  exceed 
that  quoted,  and  the  last  carrier  re- 
fused to  deliver  the  goods  except 
upon  the  payment  of  a  higher  rate, 
which  diflference  the  shipper  paid  to 
the  purchaser,  the  shipper  was  en- 
titled to  recover  it  from  the  carrier. 
Missouri  Pac.  E.  Co.  v.  Crowell  L. 
&  G.  Co.,  51  Neb.  293. 

On  the  shipment  of  freight  over 
connecting  lines  no  action  lies 
against  the  last  carrier  to  recover 
an  overcharge  as  against  the  con- 
tract of  the  initial  carrier  unless  it 
is  shown  it  was  authorized  to  bind 
the  former  by  its  contract,  or  that 
the  last  carrier  agreed  to  refund  the 
excess.  Mount  Pleasant  Mfg.  Co. 
V.  Cape  Fear,  etc.  R.  Co.,  supra. 

Where  the  agent  of  a  connecting 
carrier  gave,  by  mistake,  a  shipper 
an  unusually  low  rate  and  the  in- 
itial carrier,  not  knowing  of  such 
rate,  violated  its  contract  by  send- 
ing the  goods  over  a  different  road 
from  that  specified  in  the  bill  of  lad- 
ing, the  shipper  being  compelled  to 
pay  a  much  higher  rate  of  freight, 
it  was  held  that  the  initial  carrier 
could  not  avoid  liability  for  the  en- 
tire difference  between  the  rate 
agreed  upon  and  that  which  the 
shipper  paid  either  because  the  rate 
contracted  for  was  contrary  to  the 
interstate  commerce  act  or  because 
such  damages  were  not  in  the  con- 
templation of  the  parties  when  the 
contract  was  made.    Pond-D.  L.  Co., 


▼.  Spencer,  86  Fed.  846,  30  C.  C.  A. 
430,  reversing  81  Fed.  277. 

31  McGrew  v.  Missouri  Pac.  R.  Co., 
230  Mo.  496;  West  Virginia  T.  Co. 
V.  Sweetzer,  25  W.  Va.  434;  Peters 
V.  Railroad  Co.,  42  Ohio  St.  275; 
Heiserman  v.  Burlington,  etc.  R.  Co., 
63  Iowa  732;  Osborne  v.  Chicago, 
etc.  R.  Co.,  48  Fed.  49 ;  Chicago,  etc. 
R.  Co.  V.  Wolcott,  141  Ind.  267,  50 
Am.  St.  320;  Louisville,  etc.  R.  Co. 
V.  Wilson,  132  Ind.  517;  London, 
etc.  R.  Co.  V.  Evershed,  L.  R.  3  App. 
Cas.  1029.  But  see  Arnold  v. 
Georgia  E.  &  B.  Co.,  50  Ga.  304. 

A  railroad  company  which  charges 
greater  compensation  for  a  shorter 
than  for  a  longer  haul,  contrary  to 
section  4  of  the  interstate  commerce 
act,  is  liable  for  the  excess  in  the 
rate  charged  for  the  former  over 
that  of  the  latter,  multiplied  by  the 
number  of  hundred  pounds  shipped. 
The  company  which  makes  the  over- 
charge is  liable  for  the  whole  dam- 
ages. The  jury  may  allow  interest 
on  the  amount  of  the  overcharge. 
Osborne  v.  Chicago  &  N.  R.  Co.,  48 
Fed.  Rep.  49. 

32  Graham  v.  Chicago,  etc.  R.  Co., 
53  Wis.  473. 

38  Lumber  Co.  v.  Railroad,  141  N, 
C.  171,  6  L.R.A.(N.S.)    225. 

84  Burlington,  etc.  R.  Co.  v.  Chi- 
cago L.  Co.,  15  Neb.  390. 

Tlie  money  paid  for  carrying 
freight  beyond  its  destination  may 
be  recovered.  Flakne  v.  Great 
Northern  R.  Co.,  106  Minn.  64. 
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fide  indorsee  of  a  bill  of  lading  is  liable  for  freight  only  accord- 
ing to  its  terms;  he  is  not  affected  by  the  stipulations  in  a 
charter-party  of  which  he  has  no  knowledge  or  notice.'*  If  the 
freight  rate  agreed  upon  is  based  upon  delivery  during  the  pend- 
ing season  of  navigation  the  amount  which  may  be  collected  on 
delivery  made  during  the  following  season,  although  the  delay 
was  unavoidable,  may,  it  seems,  be  scaled.*^  In  a  later  case  the 
court  did' not  find  it  necessary  to  hold  in  accordance  with  the 
foregoing  proposition  because  the  delay  in  delivery  was  the 
result  of  the  master's  bad  faith.  The  recovery  was  limited  to 
the. highest  rate  paid  when  delivery  was  made,  instead  of  the 
extra  rate  agreed  upon.''' 

According  to  the  weight  of  authority,  a  carrier  who  receives 
goods  in  the  usual  course  of  business  from  a  connecting  carrier 
without  knowledge  that  the  latter  was.  instructed  by  the  con- 
signor to  deliver  them  to  another  carrier  may  recover  its  rea- 
sonable charges  for  forwarding  them  to  a  point  on  its  line.''  If 
a  car  is  hired  for  a  specified  class  of  goods  at  a  price  fixed  with 
reference  thereto  and  the  shipper  loads  goods  of  another  class 
which  are  chargeable  for  at  a  higher  rate  he  must  pay  such 
rate.'^ 

§  885.  Freight  charges  as  affected  by  value  of  property.  It 
is  settled  that  when  the  carrier  has  not  given  notice  he  would 
not  be  answerable  beyond  a  specified  sum,  unless  informed  of 
the  value,  or  has  made  a  special  acceptance,  it  is  not  the  duty 
of  the  shipper  to  state  the  quality  or  value  of  the  property 
offered  for  shipment.*"  It  is  the  duty  of  the  carrier  to  make 
inquiry  if  he  wishes  to  have  a  reward  proportionate  to  the  value, 
or  to  know  whether  the  goods  are  of  that  quality  for  which  he 
has  a  sufficiently  secure  conveyance.*^    If  inquiry  is  made  the 

36  The     Querini     Stamphalia,     19  ford,  105  Mass.  271.     Contra,  Fitch 

Fed.  123.  V.  Newberry,  1  Doug.  (Mich.)  1. 

36  Wilcox   V.   Five   Hundred  Tons  89  Smith  v.  Findley,  34  Kan.  316. 

of  Coal,  14  Fed.  49.  40  Batson  v.  Donovan,  4  B.  &  Aid. 

87  Holland  v.  Seven  Hundred,  etc.  29 ;   Magnin  v.  Dinsmore,  62  N.  Y. 

Tons  of  Coal,  36  Fed.  784.  35,  20  Am.  Eep.  442;  Levois  v.  Gale, 

38  Price  V.  Denver,  etc.  R.  Co.,  12  17  La.  Ann.  302;   Story  on  Bailm., 

Colo.  402;  Patten  v.  Union  Pac.  R.  §  567. 

Co.,  29  Fed.  590;  Whitney  v.  Beck-  "Id. 
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shipper  must  answer  truly  at  his  peril;  and  if  it  is  not  made 
and  the  parcel  is  received  at  such  price  for  transportation  as  is 
asked  with  reference  to  its  bulk,  weight  or  external  appearance 
the  carrier  is  responsible  for  its  loss  whatever  may  be  its  value.** 
If  a  carrier  has,  without  inquiry,  unwittingly  received  a  pack- 
age of  great  value  and  charged  a  disproportionately  low  freight, 
and  on  payment  of  it  undertakes  to  transport  it,  he  cannot,  on 
discovering  its  true  value,  exact  additional  payment,  where  no 
fraud  has  been  practiced  to  conceal  its  real  value.**  But  he 
may  protect  himself  against  unknown  responsibility  by  a  stipu- 
lation in  the  bill  of  lading  to  the  effect  that  the  additional 
freight  shall  be  paid  on  the  total  value  of  the  property'  shipped 
if  its  real  value  shall  prove  to  be  in  excess  of  that  stipulated.** 
In  such  a  case  a  consignee  who  has  notice  of  the  actual  value 
of  the  property  and  pays  the  freight  due,  though  he  is  only  a 
factor,  is  liable  for  any  balance  unpaid.*^  Where  a  carrier  ac- 
cepted a  sealed  package  containing  registered  government  bonds 
valued  at  $234,000,  being  informed  that  the  value  was  $1,000, 
which  package  it  carried  at  the  usual  price  for  carrying  a  pack- 
age of  the  latter  value,  it  was  not  entitled  to  recover  for  the 
carriage  on  the  theory  that  its  liability  in  case  of  loss  would  have 
been  $234,000.  The  limit  of  its  liability  was  the  cost  of  re- 
storing bonds  of  the  value  of  $1,000.  "But  even  this  liabilitj 
may  have  been  considerably  increased  by  the  fact  that  the  aggre 
gate  face  value  of  the  bonds  in  the  package  was  so  great.  There 
is  much  greater  temptation  to  steal  a  package  of  bonds  of  such 
apparently  great  value  than  there  is  to  steal  a  package  of  such 
bonds  the  face  value  of  which  does  not  exceed  $1,000.  *  *  * 
While  none  of  these  facts  increased  the  limits  of  the  plaintiff's 

42  Orange  County  Bank  v.  Brown,      See  Magnin  v.  Dinsmore,  supra. 

9    Wend.    85,    24    Am.    Dec.    129;  .  «*  North-German  Lloyd  v.  Heule, 

Walker  V.Jackson,  10  M.&  W.  168;  44   Fed.   100,    10   L.R.A.   814;    New 

Phillips  V.  Earle,  8  Pick.  182;  Relf  York,  etc.  E.  Co.  v.  Estill,  147  U.  S. 

v.  Eapp,  3  W.  &  S.  21,  37  Am.  Dec.  591,  618,  37  L.  ed.  292,  305,  citing 

528;  Little  v.  Boston,  etc.  R.  Co.,  66  the  text;   Hart  v.  Pennsylvania  R. 

Me.   239;    HoUister   v.   Nowlen,   19  Co.,  112  U.  S.  331,  340,  28  L.  ed. 

Wend.  234.  717,  721. 

43  Baldwin    v.    Liverpool,    etc.    S.  45  North-German  Lloyd  v.  Heule, 
Co.,  74  N.  Y.  125,  20  Am.  Rep.  277.  supra. 
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liability  they  may  have  increased  the  risk  within  that  limit, 
and  they  might  have  been  taken  into  consideration  in  deter- 
mining  the  amount  of  that  risk  and  the  amount  of  compensa- 
tion which  should  have  been  allowed  for  the  same"  if  the  case 
had  been  tried  on  that  theory.  Because  the  carrier  offered  no 
evidence  to  show  other  than  nominal  damages,  in  addition  to 
the  amount  paid  for  the  carriage,  a  recovery  was  denied.*^  If 
freight  is  fraudulently  misclassified  so  as  to  obtain  lower  rates 
the  consignee  is  liable  for  the  rate  of  freight  according  to  the 
correct  classification." 

§  886.  Discrimination  unlawful  when  conditions  similar; 
damages  recoverable.  The  duty  to  serve  alike  all  who  apply 
for  the  carriage  of  goods  is  founded  on  the  consideration  that 
the  calling  is  a  public  employment,  as  the  right  to  accept 
or  reject  an  offer  of  business  is  necessarily  incident  to  all 
private  traffic.*'  "Recognizing  this  as  the  settled  doctrine," 
says  Beasley,  0.  J.,  "I  am  not  able  to  see  how  it  can  be  admis- 
sible for  a  common  carrier  to  demand  a  different  hire  from 
various  persons  for  the  identical  kind  of  service,  under  identical 
conditions.  Such  partiality  is  legitimate  in  private  business, 
but  how  can  it  square  with  the  obligations  of  a  public  employ- 
ment? A  person  having  a  public  duty  to  discharge  is  un- 
doubtedly bound  to  exercise  such  office  for  the  equal  benefit  of 
all;  and  therefore  to  premit  the  common  carrier  to  charge  va- 
rious prices,  according  to  the  person  with  whom  he  deals,  for 
the  same  services,  is  to  forget  that  he  owes  a  duty  to  the  com- 
munity. *  *  *  The  law  that  forbids  him  to  make  any 
discrimination  in  favor  of  the  goods  of  A.  over  the  goods  of  B. 
when  the  goods  of  both  are  tendered  for  carriage  must,  it  seems 
to  me,  necessarily  forbid  any  discrimination  with  respect  to  the 
rate  of  pay  for  the  carriage.  I  can  see  no  reason  why,  under 
legal  rules,  perfect  equality  to  all  persons  should  be  exacted  in 
the  dealings  of  the  common  carrier,  except  with  regard  to  the 

48  United     States     Exp.     Co.     v.  48  Cox    v.    Pennsylvania    R.    Co. 

Koerner,   65   Minn.    540,   33   L.R.A.  (Pa.),  85  Atl.  863;   Puritan  C.  M. 

600.  Co.  V.  Same,  237  Pa.  420;   Messen- 

47  Missouri,  etc.  R.  Co.  v.  Trinity  ger  v.  Pennsylvania  R.  Co.,  36  ISf.  J. 

County  L.  Co.,  1  Tex.  Civ.  App.  553.  L.  407,  410,  13  Am.  Rep.  457. 
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amount  of  compensation  for  his  services.  The  rule  that  the 
carrier  shall  receive  all  the  goods'  tendered  loses  half  its  value 
as  a  politic  regulation  if  the  cost  of  transportation  can  be  gradu- 
ated by  special  agreement  so  as  to  favor  one  party  at  the  expense 
of  others.  ISTor  would  this  defect  in  the  law,  if  it  existed,  be 
remedied  by  the  principle  which  compels  the  carrier  to  take  a 
reasonable  hire  for  his  labor,  because,  if  the  rate  charged  by 
him  to  one  person  might  be  deemed  reasonable,  by  charging  a 
lesser  price  to  another  for  similar  services  he  disturbs  that  equal- 
ity of  rights  among  his  employers  which  it  is  the  endeavor  of 
the  law  to  effect.  Indeed,  when  a  charge  is  made  to  one  person, 
and  a  lesser  charge  for  precisely  the  same  offices  to  another,  I 
think  it  should  be  held  that  the  higher  charge  is  not  reason- 
able." *®  In  the  case  in  which  this  opinion  was  given  it  was 
held  that  an  agreement  by  a  railroad  company  to  carry  for  cer- 
tain persons  at  a  cheaper  rate  than  under  the  same  conditions 
for  others  is  void  for  creating  an  illegal  preference. ^^  The  com- 
monness of  the  right  necessarily  implies  an  equality  of  right  in 
the  sense  of  freedom  from  unreasonable  discrimination;  and 
statutes  which  require  of  carrying  corporations  equality  in 
terms,  facilities  and  accommodations  are  held  to  be  declaratory 
of  the  common  law.'^  It  has  been  said  by  one  who  has  made  a 
protracted  review  of  very  many  cases  that  "mere  irregularity  in 
charges  does  not  of  itself  amount  to  an  unjust  discrimination. 
It  only  becomes  such  when  such  a  discrimination  is  made  in  the 
rates  charged  for  transportation  of  goods  of  the  same  class,  of 
different  shippers,  under  like  circumstances  and  conditions.  So 
a  mere  reduction  from  the  established  rate  is  not  necessarily 
an  unjust  discrimination.  But  it  becomes  such  when  it  is  either 
intended,  or  has  a  natural  tendency,  to  injure  another  shipper 

*9Id.;  Hoover  v.  Pennsylvania  E.  Exp.  Co.  v.  Maine  Cent.  R.  Co.,  57 

Co.,  156  Pa.  220,  36  Am.  St.  43,  22  Me.   188,  2  Am.  Rep.  31;    Chicago, 

I..R.A.  263.  etc.  R.  Co.  v.  Paries,  18  111.  460. 

60  Sandford  v.  Catawissa,  etc.  R.  6i  Sandford  v.  Catawissa,  etc.  R. 

Co.,  24  Pa.  378,  64  Am.  Dec.  667 ;  Co.,  supra;  New  England  Exp.  Co.  v. 

Palmer  v.  Grand  Junction  R.,  4  M.  Maine  Cent.  R.  Ca.,  supra;  McDuf- 

&  W.  749 ;  Parker  v.  Great  Western  fee  v.  Portland  R.  Co.,  52  N.  H.  430, 

R.  Co.,  7  M.  &  G.  253;  New  England  13  Am.  Rep.  72. 
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in  Ms  business  and  destroy  his  trade  by  giving  to  tbe  favored 
shipper  a  practical  monopoly*  of  the  business."  '* 

§  887.  When  freight  due  and  earned.  No  freight  is  due  be- 
fore the  conunencement  of  the  voyage  or  transportation, 
although  the  goods  may  have  been  put  in  possession  of  the  car- 
rier and  placed  on  board  his  vessel  or  other  means  of  convey- 
ance ;  °^  but  if  the  shipper  retakes  his  goods  after  their  delivery 
and  acceptance  for  carriage,  the  carrier  is  entitled  to  compensa- 
tion for  any  expense  or  trouble  he  has  been  put  to  as  well  as 
damages  for  the  breach  of  contract  to  furnish  them  for  trans- 
portation. °*  A  carrier  may  require  prepayment  of  freight ;  ** 
but  if  he  does  not  and  receives  goods,  he  cannot  maintain  an 
action  for  their  carriage  until  they  are  delivered  at  their  desti- 
nation.^' Freight  is  not  earned  until  delivery,  or  what  is 
equivalent  thereto,  to  the  consignee  or  owner  at  the  place  of 
destination,"  unless  it  is  prevented  by  the  act  or  default  of  the 


62  Hutchinson  on  Carriers  ( 2d 
ed.),  §  302;  Hoover  v.  Pennsyl- 
vania R.  Co.,  supra;  St.  Louis  S.  R. 
Co.  V.  Clay  County  G.  Co.,  77  Ark. 
357. 

It  has  been  held  that  a  railway 
company  may  lawfully  require  one 
shipper  to  pay  freight  charges  in 
cash,  and  at  the  same  time  extend 
credit  to  another.  Eagle  Pass  Lum- 
ber Co.  V.  Galveston,  H.  &  S.  A.  Ry. 
Co.,  —  Tex.  Civ.  App.  — ,  164  S.  W. 
402. 

It  is  not  a  discrimination  for  a 
railway  company  to  require  one 
shipper  to  pay  switching  charges 
while  it  does  switching  for  other 
shippers  without  charge,  where  they 
are  not  similarly  situated.  St. 
Louis,  I.  M.  S.  R.  Co.  v.  State,  112 
Ark.  147. 

S3  Bailey  v.  Damon,  3  Gray  92- 
94;  Curling  v.  Long,  1  B.  &  P.  634; 
Clemson  v.  Davidson,  5  Bin.  392, 
401;  Burgess  v.  Gun,  3  Har.  &  J. 
225;  3  Kent's  Com.  223.  But  see  2 
Par.  on  Cont.  287 ;  Bartlett  v.  Cam- 
ley,  6  Duer  194. 


54  Id. 

BBGamble-R.  C.  Co.  v.  Chicago, 
etc.  R.  Co.,  168  Fed.  161,  21  L.R.A. 
(N.S.)    982,   94   C.   C.  A.  217. 

66  Barnes  v.  Marshall,  18  Q.  B. 
785;  Hutchinson  on  Carriers,  §  469; 
Grand  Rapids  &  I.  R.  Co.  v.  Diether, 
10  Ind.  App.  206,  53  Am.  St.  385; 
Southern  Indiana  Exp.  Co.  v.  United 
States  Exp.  Co.,  92  Fed.  1022,  35  0. 
C.  A.  172. 

If  common  carriers  undertake  to 
carry  goods  without  having  been 
previously  paid  the  law  presumes 
that  they  consider  the  possession  of 
the  goods  as  a  sufficient  security  for 
their  expected  remuneration;  and 
in  conformity  with  this  presumption 
it  authorizes  them  to  retain  their 
possession  at  the  end  of  the  transit 
until  they  have  received  satisfaction 
for  their  labor,  etc.;  and  this  is  the 
foundation  of  a  lien.  Ang.  on  Car., 
§  356. 

67  Burn  Line  v.  United  States,  etc. 
Co.,  162  Fed.  298,  89  C.  C.  A.  278; 
Lorillard  v.  Palmer,  15  Johns. 
12;  Brown  v.  Ralston,  4  Rand.  504; 
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shipper.*"  If  it  becomes  impossible  to  deliver  for  a  cause  not 
attributable  to  the  fault  of  either  shipper  or  carrier  no  freight 
can  be  demanded.*'  If  the  crew  abandon  a  ship  because  of  the 
perils  of  the  sea,  without  intending  to  resume  possession  of  her, 
and  she  is  afterwards  saved  through  the  efforts  of  the  crew  of 
another  vessel  and  brought  into  port  the  cargo  owners  are  not 
liable  to  the  abandoned  vessel  for  freight.®"  This  doctrine  has 
been  much  criticised,  as  may  be  seen  by  the  opinion  of  Judge 
Aldrich  in  a  later  case  *^  in  which  a  vessel  was  abandoned 
under  circumstances  which  did  not  amount  to  an  actual  renun- 
ciation of  the  contract,  or  show  any  intention,  one  way  or  the 
other,  she  being  picked  up  by  others,  and,  without  any  sub- 
stantial change  in  her  condition  or  that  of  her  cargo,  brought 
into  port.  There  the  master  made  due  effort  to  regain  posses- 
sion of  the  property.  The  cargo  owner  prevented  the  resump- 
tion of  the  voyage.  After  the  sale  of  the  cargo  under  a  judi- 
cial order  the  question  arose  as  to  what  the  ship-owner  should 
receive  in  damages  by  way  of  indemnity  for  being  kept  out  of 
his  rights.  The  court  were  clear  that  the  cargo  owner  could 
not  take  advantage  of  the  misfortune  which  befell  the  ship- 
owner, and  adjudged  that  the  latter  was  entitled  to  gross  freight 
less  what  it  would  have  cost  to  complete  the  voyage  and  what 
the  vessel  ought  to  have  earned  in  the  time  which  would  neces- 
sarily have  been  occupied  in  carrying  the  voyage  forward  to 
the  port  of  destination.  Where  some  portion  of  a  perishable 
cargo  has  been  lost  by  decay,  without  the  fault  of  the  master, 
and  was  for  that  reason  left  behind  on  the  voyage  the  ship- 
Price  V.  Hartshorn,  44  Barb.  655;  68  id. 

Clendaniel  v.  Tuckerman,  17  Barb.  B9  Thibault    v.    Russell,    5    Harr. 

184;  Stevens  v.  Sayward,  8  Gray  293 ;  Halwerson  v.  Cole,  1  Spear  321, 
215;  Harris  v.  Rand,  4  N.  H.  259,  40  Am.  Dec.  603;  Crawjord  v.  Wil- 
261,  17  Am.  Dec.  421;  Adams  v.  ^^^^^^  j  g^^^^  205;  Withers  v. 
Haught,    14    Tex.    243;    The    Ship    -  ^  ^^^   ^  ^^  ^^  ^73;  Mc- 

Hooper,    3    Sumn.    542;    Britain   v. 

Barnaby,    21   How.   527,    16   L.   ed.       ^ibbm  v.  Peck,  39  N.  Y.  262,  270. 
177;  The  Ann  D.  Richardson,  1  Abb.  ®°  The  Cito,  7  Prob.  Div.  5. 

Adm.  499;   East  Tennessee,  etc.  R.  61  The  Eliza  Lines,  ll4  Fed.  307, 

Co.  V.  Hunt,  15  Lea  261;  Duthie  v.  52  C.  C.  A.  195,  61  Fed.  308,  102  id. 
Hilton,  L.  R.  4  0.  P.  138.  184. 
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owners  are  entitled  to  recover  freight  on  the  residue  duly  trans- 
ported and  delivered/^  but  no  freight  is  payable  in  respect  to 
the  part  not  carried.®^  So  if  molasses  or  liquids  have  wasted 
in  bulk  during  the  voyage,  or  live  animals  die  no  freight  on  the 
part  not  delivered  is  earned ;  ®*  and  if  a  voyage  be  broken  up 
by  an  interdiction  of  commerce  with  the  port  of  destination, 
after  its  commencement,  no  freight  is  payable.^*  But  where 
the  cargo  is  taken  at  a  lump  freight  the  whole  may  be  recovered 
on  right  delivery  of  part  if  the  other  part  be  lost  without  the 
carrier's  fault.*®  Thus  if  the  bills  of  lading  recite  that  the 
shipments  were  so  many  tons,  at  a  given  price  per  ton,  and  the 
evidence  is  silent  as  to  any  other  contract  for  carriage  freight 
may  be  recovered  on  the  stipulated  quantity  though  much  less 
was  delivered.®''  Where  the  shipper  contracted  to  load  a,  full 
and  complete  cargo  at  a  certain  rate  of  freight  per  ton  "on  the 
quantity  to  be  delivered  to  the  consignees,"  payment  of  freight 
to  be  made  two-thirds  after  sailing,  ship  lost  or  not  lost,  balance 
on  delivery,  and  a  part  of  the  cargo  was  burned  on  the  ship, 
the  balance  being  subsequently  loaded,  the  carrier  was  not  en- 
titled to  the  payment  of  advance  freight  on  the  part  of  the 

68  The   Brig   Collenberg,   1   Black  85  The  Saratoga,  2  Gall.  164;  Lid- 

170,  17  L.  ed.  89.  dard  v.  Lopes,  10  East  526. 

eSDakin  V.  Oxley,  15  C.  B.  (N.S.)  66  Merchants'  S.  Co.  v.  Armitage, 

665,  per  Willes,  J.;   The  Industrie,  l.  E.  9  Q.  B.  99;   Gait  v.  Archer, 

[1894]   Prob.  Div.  58.  7  Q^att.  307;   Leckie  v.  Sears,  109 

84Deanv.  Toledo,  etc.  R.  Co.,  148  ^^^^    ^^^ 


Mo.  App.  428;  Frith  v.  Barker,  2 
Johns.  327;  The  Cuba,  3  Ware  260 
Duthie  V.  Hilton,  L.  R.  4  C.  P.  138 
Nelson  v.  Stephenson,  5  Duer  538 


But  payment  of  a  lump  sum  as 
freight  will  not  be  compelled  unless 
the   intent   of   the   parties   to   that 


Ang.    on    Carr.,    §    211;    Gibson    v.  effect   has   been   expressed   in   clear 

Brown,  44  Fed.  98.  language   in  the   bill   of   lading   or 

"If     the     deterioration     proceeds  charter-party.     Gibson  v.  Brown,  44 

from  an  intwnsic  principle  of  decay  'Ped.  98. 

naturally  inherent  in  the  commodity  ^^  Planters'  F.  Mfg.  Co.  v.  Elder, 

itself,  whether  active  in  every  sit-  ^^^   ^^^_               ^^  ^    ^    ^    ^3^ 
nation  or  only   in   the   confinement 

and  closeness  of  the  hold  of  a  ship,  ^''"Sht  is  recoverable  on  the  stip- 
the  merchant  must  bear  the  loss  and  "'^*^'^  quantity  of  goods  if  the  ship- 
pay  the  freight."  Maclachlan  on  Per  is  at  fault  for  loading  less.  Don- 
Ship.  (3d  ed.),  470;  Seaman  v.  Ad-  aldsou  v.  Severn  River  G.  Co.,  138 
ler,  37  Fed.  268.  Fed.  691. 
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cargo  burned,  the  charter-party  excepting  fire  as  one  of  the 
perils.*' 

Freight  has  been  well  defined  to  be  the  price  payable  for 
the  carriage  of  goods  from  the  port  of  loading  to  their  port  of 
discharge.**  If  the  cargo  increases  in  bulk  on  the  voyage,  as 
by  the  birth  of  infants,™  or  the  swelling  of  grain  by  heating, 
freight  is  payable  only  on  the  quantity  shipped  rather  than  on 
that  delivered.''*  And  if  the  property  is  delivered  in  specie, 
although  in  a  damaged  condition,  and  even  if  worthless,  wheth- 
er the  damage  be  accidental  or  by  the  carrier's  fault,  freight  is 
earned,  subject  in  the  latter  case,  in  this  country,  to  the  right 
of  recoupment  for  such  damage.''*  But  in  the  case  of  an  actual 
loss  or  destruction  by  sea  damage  of  so  much  of  the  cargo  that 
no  substantial  part  of  it  remains,  as  if  sugar  mats  shipped  as 
sugar  and  on  freight  to  be  paid  at  so  much  per  ton  are  washed 
away  so  that  only  a  few  ounces  remain  and  the  mats  are  worth- 
less ;  or  a  valuable  picture  has  arrived  as  a  piece  of  spoilt  can- 
vass, cloth  in  rags,  or  crockery  in  broken  sherds,  it  may  be  ques- 
tioned that  any  freight  would  be  due.  In  such  instances  the 
proper  course  seems  to  be  to  ascertain  from  the  terms  of  the 
contract,  construed  by  mercantile  usage,  if  any,  what  was  the 
thing  for  the  carriage  of  which  freight  was  to  be  paid,  and  by 
the  aid  of  a  jury  to  determine  whether  that  thing,  or  any  and 

«8Weir  V.  Girvin,  [1899]  1  Q.  B.  or    according    to    the    number    of 

193,   [1900]   1  Q.  B.  45.  bushels.  Allen  v.  Bates,  1  Hilt.  221; 

69  Gibson  v.   Sturge,  10  Ex.  637.  Hutchinson's  Carr.  (2d  ed.),  §§  453, 

70  Malley,  Bk.  2,  ch.  4,  §  8.  454. 

71  Gibson  V.  Sturge,  10  Ex.  637.  72McGraw  v.  Ocean  Ins.  Co.,  23 
This  rule  has  been  applied  where  pj^^.  405 ;  Lord  v.  Neptune  Ins.  Co., 

cargoes   of   cotton   m   tightly  com-      ^^  ^^^^  ^gg.  jj^^^  ^   Augusta  Ins. 
pressed  bales  have  expanded  during      ^   ^    ^^^  ^  g^^_   ggg^   ^2   ^    ^^ 


834;    Ogden  v.   General  Ins.   Co.,  2 


the  voyage  or  upon  being  removed 

from    the    ship's    hold.      Shand    v.  „         „„,„,,  ™     , 

Grant,  15  C.  B.  (N.S.)  324;  Buckle  ^""'    ^^^'    ^^^^"^   "■   ^''^^°'-    ^ 

V.   Knoop,   L.   E.   2   Ex.   125,   333;  ^^'^   ^^'    ^^^^°''   "■   Woodruff,    1 

Coulthurst  V.  Sweet,  L.  R.  1  C.  P.  ^^^'^'^  l^^'  "  ^-  «<*•  ^^^  kelson  v. 

649.     And  when  the  freight  was  to  Stephenson,  5  Duer  538;   Griswold 

be  computed  according  to  the  weight  ^-  N«'«'  York  Ins.  Co.,  1  Johns.  205, 

of  the  property  carried  (Nine  Thou-  3  id.  321,  3  Am.  Dec.  490.     See  § 

sand,  etc.  Dry  Hides,  6  Bene.  199) ;  896. 
Suth.  Dam.  Vol.  III.— 53. 
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how  much  of  it,  has  substantially  arrived.™  Where  a  vessel,  on 
board  which  dates  had  been  shipped  under  bills  of  lading  mak- 
ing the  freight  payable  on  right  delivery,  was  sunk  during  the 
voyage  and  subsequently  raised,  and  'on  her  arrival  at  the  port 
of  discharge  it  was  found,  although  the  dates  still  retained  the 
appearance  of  dates  and  were  of  considerable  value  for  the  pur- 
pose of  distillation  into  spirits,  they  were  so  impregnated  with 
sewage  and  in  such  a  condition  of  fermentation  as  to  be  no 
longer  merchantable  as  dates  the  freight  was  not  payable  in 
respect  to  them.''* 

§  888.  Same  subject.  After  the  transportation  commences 
under  a  contract  for  a  specified  freight  if  the  shipper  prevents 
delivery  at  the  place  of  destination  he  is  nevertheless  liable  for 
full  freight  on  receiving  the  goods  at  an  intermediate  point.''* 


TSDakin  v.  Oxley,  15  C.  B.  (N.S.) 
665. 

74Asfar  V.  Blundell,  [1895]  2  Q. 
B.  196,  [1896]  1  Q.  B.  123.  Lord 
Esher,  M.  R.,  said:  "We  are  dealing 
with  dates  as  a  subject-matter  of 
commerce;  and  it  is  contended  that 
although  these  dates  were  under 
water  for  two  days,  and  when 
brought  up  were  simply  a  mass  of 
pulpy  matter  impregnated  with 
sewage  and  in  a  state  of  fermenta- 
tion, there  had  been  no  change  in 
their  nature,  and  they  still  were 
dates.  There  is  a  pretty  well  known 
test  which  has  for  many  years  been 
applied  to  such  cases  as  the  present 
— that  test  is  whether,  as  a  matter 
of  business,  the  nature  of  the  thing 
has  been  altered.  The  nature  of  a 
thing  is  not  necessarily  altered  be- 
cause the  thing  itself  has  been  dam- 
aged; wheat  or  rice  may  be  dam- 
aged, but  may  still  remain  the 
things  dealt  with  as  wheat  or  rice  in 
business.  But  if  the  nature  of  the 
thing  ia  altered  and  it  becomes  for 
business  purposes  something  else,  so 
that  it  is  not  dealt  with  by  business 
people  as  the  thing  which  it  orig- 


inally was,  the  question  for  deter- 
mination is  whether  the  thing 
insured,  the  original  article  of  com- 
merce, has  become  a  total  loss.  If 
it  is  so  changed  in  its  nature  by 
the  perils  of  the  sea  as  to  become 
an  unmerchantable  thing,  which  no 
buyer  would  buy  and  no  honest 
seller  would  sell,  then  there  is  a 
total  loss.     [1896]  1  Q.  B.  123. 

76  Braithwaite  v.  Power,  1  N.  D. 
455;  Palmer  v.  Lorillard,  16  Johns. 
347;  Ellis  v.  Willard,  9  N.  Y.  529; 
Jordan  v.  Warren  Ins.  Co.,  1  Story 
342;  Nelson  v.  Stephenson,  5  Duer 
538;  Merchants',  etc.  Ins.  Co.  v. 
Butler,  20  Md.  41;  Violett  v.  Stet- 
tinius,  5  Cranch  C.  C.  559;  Brad- 
hurst  V.  Columbian  Ins.  Co.,  9 
Johns.  17;  Bradstreet  v.  Baldwin, 
11  Mass.  229;  Murray  v.  JEtna  Ins. 
Co.,  4  Biss.  417. 

A  railroad  company  having  no  in- 
terest in  a  contract  for  through 
transportation  made  between  other 
parties  cannot  prevent  the  consignee 
from  stopping  the  goods  before 
reaching  their  line  or  road;  and  if 
they  carry  them  over  their  line  in 
spite    of    the    consignee's    objection 
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When  goods  are  shipped  and  the  voyage  commenced  the  right 
of  the  ship-owner  to  full  freight  has  attached;  and  in  case  of 
accident  and  detention,  either  by  putting  back  to  the  port  of 
departure  or  by  stopping  at  an  intermediate  one  more  or  less 
distant  from  the  port  of  destination,  the  shipper  has  no  right, 
without  the  consent  of  the  ship-owner,  to  demand  and  obtain 
the  goods  without  paying  full  freight  in  case  the  ship-owner 
or  the  master  in  his  behalf  can  either  refit  his  own  ship  within 
a  reasonable  time,  and  proceeds  to  do  so,  or  within  a  like  time 
will  transport  the  goods  in  another  vessel.''*  If  the  master  with- 
out sufficient  cause  refuses  to  repair  his  ship  at  the  intermedi- 
ate port  and  to  send  on  the  goods  or  to  procure  another  vessel 
for  that  purpose  he  cannot  recover  freight."  In  Bork  v.  Nor- 
ton,'* an  action  for  freight,  it  appeared  that  the  defendant 
shipped  on  the  plaintiff's  vessel  at  Buffalo  merchandise  con- 
signed to  Chicago.  The  vessel  left  C.  in  October,  and  hav- 
ing reached  Detroit  was  prevented  by  ice  from  proceeding 
farther  until  navigation  opened  in  the  spring  following.     On 


they  have  no  right  to  collect  any 
freight  or  expenses.  Withers  v. 
Macon  &  W.  R.  Co.,  35  Ga.  273. 

76McGaw  V.  Ocean  Ins.  Co.,  23 
Pick.   405. 

In  Hadley  v.  Clarke,  8  T.  R.  259, 
the  defendants  contracted  to  carry 
the  plaintiff's  goods  from  Liverpool 
to  Leghorn.  On  the  vessel  arriving 
at  Falmouth,  in  the  course  of  her 
voyage,  an  embargo  was  laid  on  her 
until  further  orders  of  the  council; 
it  was  held  that  such  embargo  sus- 
pended but  did  not  dissolve  the  con- 
tract, and  that  even  after  two  years 
when  the  embargo  was  taken  off, 
the  defendants  were  answerable  to 
the  plaintiff  in  damages  for  its  non- 
performance. 

n  Welch  v.  Hicks,  6  Cow.  504,  16 
Am.  Dec.  443. 

In  Palmer  v.  Lorillard,  16  Johns. 
348,  the  bill  of  lading  was  for  trans- 
portation from  Richmond  to'  New 
York.    The  jury' found  that  the  ves- 


sel, in  the  beginning  of  February, 
proceeded  from  Richmond  in  the 
prosecution  of  the  voyage,  and  came 
to  Hampton  Roads,  but  finding  the 
Chesapeake  blockaded  by  a  hostile 
squadron,  and  that  it  would  be  im- 
possible to-  put  to  sea  without  being 
captured,  went  into  Norfolk,  and 
finally  returned  to  Richmond;  that 
in  September  following  the  plain- 
tiffs demanded  their  goods  in  order 
to  transport  them  to  New  York  by 
land,  but  the  master  refused  to  de- 
liver them  unless  he  was  paid  half 
freight.  The  court  held  that  the 
contract  of  affreightment  was  not 
discharged  by  the  blockade,  and  the 
carriers  had  a  right  to  retain  the 
goods  until  they  could  prosecute  the 
voyage,  unless  the  shipper  tendered 
them  tlie  whole  freight  to  which 
they  would  have  been  entitled  on  ita 
completion. 

M2  McLean  422. 
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reaching  D.  the  cargo,  being  somewhat  injured,  was  tmladen. 
Ihiring  the  winter  the  defendant  had  the  greater  part  of  his 
goods  conveyed  to  0.  by  land  at  a  heavy  expense.  As  soon  as 
navigation  opened  in  the  spring  the  vessel,  with  that  part  of 
the  cargo  which  remained  at  D.,  sailed  for  C,  and  delivery 
was  there  made  some  time  in  March.  The  question  was  whether 
the  plaintiff  was  entitled  to  full  freight.  The  court  say:  "It 
may  well  be  matter  of  doubt  whether  all  the  principles  of  mar- 
itime contracts  of  this  nature  can  apply  to  the  navigation  of  our 
lakes  and  rivers.  The  facts  of  this  case  may  test  this  prin- 
ciple. The  defendant  is  a  merchant,  and  the  cargo  in  question 
consisted  of  merchandise.  It  was  important  that  his  goods 
should  be  conveyed  to  C.  expeditiously,  as  the  fall  and  winter 
sales  were  of  the  utmost  importance  to  him.  This  was  known 
to  the  master  of  the  vessel.  Under  such  circumstances,  was  it 
incumbent  on  the  defendant  to  wait  some  four  or  five  months, 
until  the  navigation  of  the  upper  lakes  opened,  for  the  deliv- 
ery of  his  goods  ?  The  vessel  arrived  at  C.  some  time  in  March. 
This  would  have  been  very  injurious  to  the  defendant  and, 
,  indeed,  might  have  been  ruinous  to  him.  Such  a  delay  was 
not  within  the  contemplation  of  the  parties,  nor  any  reascmable 
construction  which  can  be  given  to  the  contract.  *  *  *  A 
distinction,  it  seems  to  me,  may  well  be  drawn  between  a  con- 
tract for  the  transportation  of  goods  upon  the  high  seas  and 
over  lakes  of  but  limited  extent.  In  the  former  case  the  risks 
are  numerous,  and,  being  well  understood,  may,  to  some  extent 
at  least,  be  protected  by  an  insurance.  In  the  latter,  if  the 
risks  are  of  the  same  nature,  they  are  more  limited.  But  the 
main  difference  is  that  transportation  by  sea  is  the  only  means 
of  conveyance  in  the  one  case,  while  in  the  other,  if  ob- 
structions on  the  water  occur  by  ice  or  otherwise,  a  land  trans- 
portation may  be  adopted;  and  the  contract  is  made  in  refer- 
ence to  this  fact.  It  must  be  an  extraordinary  case,  indeed, 
where  there  is  an  obstruction  of  the  navigation  of  the  lakes  by 
ice  for  four  months  that  the  owner  of  the  goods  should  be  bound 
to  wait  this  period  for  their  delivery."  ™ 

TO  See    Wilcox    v.    Five   Hundred      v.  Seven  Hundred,  etc.  Tons  of  Coal, 
Tons  of  Coal,  14  Fed.  49;  Holland       36  id.  784;   §  884. 
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§  889.  When  shipper  not  liable  for  freight.  Various  circum- 
stances will  entitle  the  shipper  to  demand  and  take  possession 
of  the  goods  at  a  place  short  of  the  port  or  place  of  destination 
without  subjecting  him  to  the  payment  of  full  or  pro  rata 
freight.  He  may  do  so,  for  example,  when  the  carrier  refuses 
or  is  unable  to  carry  them  further ; '"  when  necessary  to  save 
the  property  from  destruction,  or  when  it  has  been  wrongfully 
disposed  of  by  the  carrier."  If  a  ship  be  disabled  from  com- 
pleting her  voyage  the  ship-owner  may  still  entitle  himself  to 
the  whole  freight  by  forwarding  the  goods  by  some  other  means 
to  the  port  of  destination;  but  he  has  no  right  to  any  freight 
if  they  be  not  so  forwarded  unless  the  forwarding  be  dispensed 
with  or  there  be  some  new  bajgain.  If  the  ship-owner  will  not 
forward  them  the  freighter  is  entitled  to  them  without  paying 
anything.  One  party,  therefore,  if  he  forward  them,  or  be 
prevented  or  discharged  from  so  doing,  is  entitled  to  his  whole 
freight;  and  the  other,  if  there  be  a  refusal  to  forward,  is  enr 
titled  to  have  them  without  paying  any  freight  at  aJl.  The  gen- 
eral property  in  the  goods  is  in  the  freighter;  the  ship-owner 
has  no  right  to  withhold  the  possession  from  him  unless  he  has 
earned  his  freight  or  is  going  on  to  earn  it.*' 

§  890.  When  pro  rata  freight  due;  common  law  and  admiralty 
rules.  The  principle  that  an  entire  contract  cannot  be  appor- 
tioned and  that  full  performance  of  conditions  precedent  is 
necessary  to  a  right  of  action  thereon  applies  to  contracts  of 
affreightment  as  well  as  to  others.'^  And  so  does  the  principle 
that  if  the  party  entitled  to  full  performance  waives  it  and  vol- 
untarily accepts  the  benefit  of  partial  performance  a  promise 
will  be  implied  to  make  compensation  pro  tanto.  Therefore, 
where  the  owner  voluntarily  accepts  the  goods  before  .the  trans- 
portation is  completed,  and  in  fact  discharges  the  carrier  from 
further  transportation  without  being  compelled  thereto  by  any 
wTcmg  done  by  or  default  or  inability  of  the  carrier,  a  'contract 

89  Portland  Bank  v.  Btubbs,  6  Y.  236,  25  Am.  Eep.  175;  Hupter 
Mass.  422,  4  Am.  Dec.  151;  Welch      y.  Prinsep,  10  East  378. 


T.  Hicks,  6  Cow.  504,  16  Am.  Dec. 
443. 


8*  Hunter  v.  Prinsep,  supra. 


81  Western  T.  Co.  v.  Hoyt,  69  N.  88  Western  T.  Co.  v.  Hoyt,  supra. 
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to  pay  freight  pro  rata  will  be  implied.'*  To  justify  a  claim  for 
pro  rata  freight  there  must  be  a  voluntary  acceptance  of  the 
goods  at  an  intermediate  place  in  such  mode  as  to  raise  a  fair 
inference  that  their  further  carriage  is  intentionally  dispensed 
with ; ''  mere  acceptance  at  a  place  short  of  the  destination 
without  regard  to  other  circumstances  is  not  a  decisive  fact.'* 
The  ground  on  which  the  right  to  receive  pro  rata  freight  rests 
is  that  the  owner  who  receives  the  goods  at  an  intermediate  port 
has  the  benefit  of  their  transportation  to  that  place ;  this  benefit 
is  the  foundation  of  an  implied  promise.'''  The  original  con- 
tract is  not  executed  and  the  stipulated  freight  is  not  earned; 
but  by  the  consent  of  both  parties  the  original  contract  is  relin- 
quished, and  then  from  the  beneficial  service  performed  by  the 
one  party  for  the  other  the  law  raises  a  promise,  upon  equitable 
considerations,  to  pay  a  part  of  the  stipulated  freight  in  the 
proportion  that  the  service  actually  done  bears  to  that  under- 
taken to  be  done."  In  case  the  vessel  puts  back  to  the  port  of  de- 
parture, freights  remaining  as  high  as  when  the  shipment  was 
made;  or  if  the  detention  be  at  a  place  from  which  to  the  port 
of  destination  freights  are  as  high  as  the  freight  stipulated  to 

84 Id.;    Harris  v.   Eand,  4  N.  H.  v.  Baltimore  Ins.  Co.,  7  Cranch  358 ; 

261,  17  Am.  Dec.  421 ;  Britisli  &  F.  Herbert  v.  Hallett,  3  Jolins.  Cas.  93 ; 

M.   Ins.   Co.   V.   Southern  Pac.   Co.,  Whitney  v.  New  York  Ins.  Co.,  18 

55  Fed.  82,  72  id.  285,  18  C.  C.  A.  Johns.   208;   McGaw  v.   Ocean  Ins. 

561 ;  Eand  v.  Harris,  4  N.  H.  555 ;  Co.,  23  Pick.  405 ;  Hove  v.  Mason,  1 

Liddard  V.  Lopes,  10  East  526 ;  Cook  Wash.    (Va.)    264;   The  Mohawk,  8 

V.   Jennings,   7  T.  R.   381;    Shields  Wall.  153,  19  L.  ed.  406;   Whitney 

V.   Davis,    6   Taunt.    65;    MuUoy  v.  v.  Rogers,  2  Disney  421. 
Backer,  5  East  316 ;  Christy  v.  Row,  86  Vlierboom  v.  Chapman,  13  M.  & 

1  Taunt.   300;    Vlierboom  v.  Chap-  W.  238. 

man,  13  M.  k  W.  539 ;  Luke  v.  Lyde,  86  See  Hurtin  v.  Union  Ins.  Co.,  1 

2  Burr.  882;  Post  v.  Robertson,  1  Wash.  C.  C.  530;  Marine  Ins.  Co.  v. 
Johns.  24;  Scott  v.  Libby,  2  id.  336;  United  Ins.  Co.,  9  Johns.  186;  Pen- 
Parsons  V.  Hardy,  14  Wend.  215;  oyer  v.  Hallett,  15  id.  332,  8  Am. 
Welch  V.  Hicks,  6  Cow.  504;  Gris-  Dec.  239;  Bradhurst  v.  Columbian 
wold  V.  New  York  Ins.  Co.,  1  Johns.  Ins.  Co.,  9  Johns.  17;  Armroyd  v. 
205,  3  id.  321,  3  Am.  Dec.  431;  Union  Ins.  Co.,  3  Bin.  445;  Escopi- 
Hunt  V.  Haskell,  24  Me.  339,  41  niche  v.  Stewart,  2  Conn.  391; 
Am.  Dec.  387;  Crawford  v.  Wil-  Brown  v.  Ralston,  4  Rand.  504; 
liams,  1  Sneed  205;  Rossiter  v.  Christy  v.  Bow,  1  Taunt.  300. 
Chester,  1  Doug.  (Mich.)   154;  Law  87 Harris  v.  Rand,  supra. 

V.   Davy,   2   S.   &  R.   553;    Gray  v.  88  McGaw     v.     Ocean     Ins.     Co., 

Wain,  id.  229,  7  Am.  Dec.  642;  Gaze      supra. 
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be  paid,  then  no  benefit  has  been  conferred  on  the  shipper,  no 
equitable  obligation  arises  to  pay  freight  pro  rata  itineris;  and 
if  the  shipper  consents  to  take  back  his  goods  and  the  ship- 
owner to  surrender  them  no  freight  is  earned.'^  A  mere  agree- 
ment to  accept  goods  at  an  intermediate  port  is  not,  for  the  pur- 
pose of  pro  rata  freight,  tantamount  to  an  actual  acceptance. 
To  raise  an  implied  promise  to  pay  such  freight  the  goods  must 
be  actually  deli  vered  and  received.  Until  this  is  done  the  own- 
er cannot  be  considered  as  having  received  any  benefit  from  the 
transportation.'"  "The  general  rule  is  that  the  freight  cannot 
be  recovered  unless  the  stipulated  voyage  has  been  actually  per- 
formed or  is  prevented  or  dispensed  with  by  the  shipper;  and 
there  is  at  common  law  no  implied  promise  to  pay  pro  rata 
itineris  for  carrying  the  goods  a  part  of  the  voyage  unless  the 
owner  of  the  goods  voluntarily,  and  not  under  compulsion,  ac- 
cepts the  goods  at  an  intermediate  point  in  such  a  way  as  to 
raise  a  fair  inference  that  further  carriage  of  the  goods  was  in- 
tentionally dispensed  with.  Under  the  old  rule  applicable  to 
continuous  voyages  it  would  seem  that  when  goods  were  dam- 
aged in  the  course  of  the  voyage,  and  from  necessity  sold  at  an 
intermediate  port,  they  were  not  liable  for  any  freight  what- 
ever.'^ But  more  recently  and  with  respect  to  the  carriage  of 
goods  for  long  distances  under  bills  of  lading  which  recognize 
several  distinct  carriers  and  stages  of  transportation,  it  has  been 
held  in  the  admiralty  that  when  the  further  transportation  of 
the  goods  is  prevented  by  some  incapacity  in  the  goods  them- 
selves, and  a  condition  of  things  arises  which  makes  a  sale  or 
delivery  to  those  representing  the  owner  of  the  goods,  at  one  of 
the  recognized  points  of  transhipment,  and  where  there  is  a 
market  for  the  goods,  the  only  really  practicable  course,  then  a 
reasonable  rule  of  partial  compensation  for  the  service  per- 
formed may  be  applied."  '*  But  as  to  goods  lost  no  freight  is 
due  under  this  rule.'^ 

89  McGaw  V.  Ocean  Ins.  Co.,  supra.  Fed.    320,    approving    and    stating 

90  Harris  v.  Rand,  supra.  more  fully  than  the  printed  report 

91  Citing  The  Nathaniel  Hooper,  3  the  case  of  British  &  F.  M.  Ins.  Co. 
Sumn.  542,  Fed.  Caa.  10032.  v.  Southern  Pae.  Co.,  supra. 

92  Scow  No.   190  and   Four  Hun-  93  British    &    F.    M.    Ins.    Co.    v. 
dred  and  Fifty  Bales  of  Cotton,  88  Southern  Pac.   Co.,  supra. 
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§  891.  Same  subject;  transhipment  of  freight.  If  the  ves- 
sel under  charter  is  lost  after  the  commencement  of  the  voyage 
by  one  of  the  causes  excepted  in  the  charter  the  master  is  re- 
quired, in  respect  to  the  cargo,  to  do  the  best  he  can  for  all  con- 
cerned. It  is  his  duty  to  the  ship-owner  if  freight  can  be  saved 
to  send  on  the  goods  by  another  vessel  if  it  is  practicable  to  do 
so;  but  where  the  cost  of  transhipment  admits  of  no  such  sav- 
ing he  seems  to  have  no  authority  as  agent  of  the  ship-owner  to 
hire  another  vessel  to  forward  them,  but  in  such  an  emergency 
he  owes  a  duty  to  the  owner  of  the  cargo  to  forward  or  otherwise 
dispose  of  it  according  to  his  interest,  and  the  master  may  rea- 
sonably forward  at  an  enhanced  freight  where  the  interest  of  the 
freighter  will  justify  it  Where  the  goods  are  transhipped  by 
the  master  in  the  performance  of  this  duty  the  increased  freight 
for  such  transhipment  is  chargeable  on  the  cargo  and  to  the 
freighter.®*  And  to  ascertain  the  extra  freight  the  proper  rule 
has  been  held  to  be  to  determine  what  would  be  the  difference  be- 
tween the  amount  of  freight  under  the  original  charter-party  for 
the  portion  of  the  goods  delivered  at  the  port  of  destination  and 
the  amount  of  a  ratable  freight  to  the  port  of  necessity  for  the 
goods  saved,  added  to  the  freight  of  the  new  ship.®*  This  ap- 
pears to  be  the  rule  where  the  freight  is  adjusted  on  the  assump- 
tion that  the  master  at  the  port  of  necessity  was  entitled  to 
freight  pro  rata  itineris  on  the  goods  being  sent  forward  in  the 
interest  of  the  shipper.  But  where  the  delivery  at  the  port  of 
destination  is  a  necessary  condition  the  authority  of  the  master 
to  tranship  as  agent  of  the  ship-owner  depends  on  whether  there 
can  be  any  saving  of  freight.  If  the  master  must  pay  for  the 
freight  onwards  more  than  the  freight  the  owners  are  to  receive 
for  the  whole  voyage  he  no  longer  acts,  or  has  authority  to  act,  as 
their  agent,  because  they  have  no  interest  in  the  transhipment, 
but  as  the  agent  of  the  shippers  whose  goods  he  forwards.®^    If 

94Searle  v.  Scovell,  4  Johns.  Ch.  v.  Williams,  1  Sneed  295;   Thwing 

218;  2  Par.  on  Con.  298.  v.    Washington   Ins.    Co.,   10   Gray 

95  Id.  443. 

96  2  Par.  on  Con.  298;   Crawford 
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he  tranship  the  goods  in  case  of  necessity  at  less  than  the 
original  freight  the  shipper  will  derive  no  advantage  from  it, 
but  on  their  right  delivery  at  the  destination  he  will  be  liable 
for  the  stipulated  freight." 

§  892.  Right  to  freight  when  cargo  insured.  The  carrier  can- 
not recover  freight  for  goods  lost  merely  because  the  owner 
insured  them  and  collected  insurance  on  their  value  at  the  place 
of  delivery.**  But  where  the  loss  in  such  case  is  not  such  as  to 
absolve  the  carrier  from  the  duty  of  making  effort  for  the  pres- 
ervation of  the  property  nor  so  imminent  as  to  preclude  all  hope 
of  such  preservation  so  as  to  continue  the  transportation  and  the 
earning  of  the  stipulated  freight,  and  the  owner  interrupts  such 
efforts  by  settling  with  the  insurance  company  as  for  a  total 
loss,  thereby  vesting  in  it  the  spes  recuperandi,  and  whatever 
could  be  saved,  such  settlement  will  be  an  acceptance  of  the 
property  and  entitles  the  carrier  to  pro  rata  freight.*' 

§  893.  Rule  for  adjusting  pro  rata  freight.  The  rule  adopted 
by  Lord  Mansfield  in  Luke  v.  Lyde  '  was  to  ascertain  how  much- 
of  the  voyage  was  performed  when  the  disaster  happened  which 
compelled  the  vessel  to  seek  a  port.  In  United  States  Insurance 
Co.  v.  Lenox  ^  it  was  decided  that  the  true  measure  of  the 
amount  was  to  be  found  in  the  proportion  of  the  voyage  per- 
formed, not  at  the  place  where  the  accident  happened,  but  that 
where  the  cargo  was  accepted  by  the  owners.  This  has  generally 
been  approved  by  the  American  courts  as  the  more  correct  and 
equitable  rule.*  A  recent  work  on  Carriers  *  says :  "The  rule 
thus  adopted  forbids  all  investigation  into  the  questions  of  bene- 
fit received  by  the  shipper  from  the  partial  transportation  and 

Lemont  v.  Lord,  52  Me.  365,  and  98  McKibbin  v.  Peck,  39  N.  Y.  262. 

Gibbs  V.  Grey,  2  H.  &  N.  22,  discuss  99 1^_ 

the  principles  which  limit  the  paw-  ^  ^  gm-r    882 
ers  of  the  master;   the  former,  as 

agent   of   the   ship-owner,   and  the  ^1  Johns.  Cas.  377,  2  id.  443. 

other  as  agent  of  the  owner  of  the  8The   Mohawk,   8   Wall.   153,    19 

cargo.    See  Coffin  v.  Storer,  5  Mass.  l    ed.  406;    Smyth   v.   Wright,   15 

261 :  Featherston  V.  Wilkinsdn,  L.  R.  _    ,     ^,     _,. 

_'     j^2„  Barb.  51;  Robinson  v.  Marine  Ins. 

STShipton  T.  Thornton,  9  Ad.  &      Co.,  2  Johns.  323. 
EL  314,  *  Hutchinson    (2d  ed.),   §   462. 
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of  the  expense  of  reshipment  from  the  port  of  acceptance  to  des- 
tination, and  divides  the  amount  ^ue  by  the  terms  of  the  original 
contract  of  shipment  in  the  proportion  of  the  distance  performed 
to  the  whole  distance  of  the  voyage  as  originally  contemplated. 
It  is  admitted  that  its  strict  application  to  many  cases  would 
occasion  injustice  to  the  shipper,  as  where  the  ship  had  been 
obliged  by  stress  of  weather  to  depart  from  the  direct  course 
of  the  voyage  and  being  wreclied,  the  expense  of  sending  the 
goods  to  their  destination  is  much  greater  in  proportion  to  the 
distance  than  that  agreed  upon  for  the  entire  voyage.  This 
was  the  case  of  Coffin  v.  Storer  *  in  which  it  was  said  by  Par- 
sons, 0.  J.,  that  "the  rule  adopted  in  Luke  v.  Lyde  is  mani- 
festly unjust,  for  it  is  in  that  case  admitted  that  the  expense  of 
freight  to  the  destined  port  from  the  port  where  the  freighter 
received  the  goods  was  as  great  as  from  the  shipping  port,  so 
that  he  received  no  benefit  from  the  proportion  of  the  transpor- 
tation for  which  payment  was  demanded  of  him.  But  while 
these  objections  to  the  general  rule  are  admitted  to  be  sometimes 
well  taken,  it  is  said  to  commend  itself  on  account  of  its  certainty 
and  simplicity  of  application,  and  will  be  followed,  except  per- 
haps in  cases  in  which  it  would  cause  palpable  and  serious  in- 
justice." 

§  894.  Charges  and  expenses  if  delivery  hindered  or  pre- 
vented. It  is  established  that  when  a  ship  reaches  the  port 
of  destination  and  has  waited  a  reasonable  time  to  deliver 
goods  from  her  side  the  master  may  land  and  warehouse 
them  at  the  charge  of  the  merchant;  this  he  should  do  rather 
than  throw  them  overboard.  Where  they  cannot  be  landed 
nor  remain  where  they  are  it  seems  to  be  a  legitimate  exten- 
sion of  the  implied  agency  of  the  master  to  hold  that  in  the 
absence  of  all  advice  he  has  a  right  to  carry  or  send  them  on 
to  such  other  place  as  in  his  judgment,  prudently  exercised, 
appears  to  be  most  convenient  for  their  owner;  and  that  the 
expenses  properly  incurred  in  so  doing  may  be  charged  to  him. 
And  if,  in  the  exercise  of  such  judgment,  he  carries  the  freight 
back  to  the  place  of  shipment,  he  is  entitled  to  freight,  back 

8  5  Mass.  252,  4  Am.  Dee.  54. 
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freight  and  expenses.'  The  demurrage  and  expenses  incurred 
in  ineffectual  attempts  to  land  at  neighboring  ports  are  not 
allowable ;  but  are  part  of  the  expenses  of  the  voyage.' 

§  895.  Freight  under  charter  to  load  with  enumerated  articles. 
Where  a  ship  is  chartered  to  bring  home  a  cargo  of  enumerated 
articles  at  rates  of  freight  specified  for  each  and  the  articles  are 
not  provided  by  the  charterer  freight  must  be  paid  upon  aver- 
age quantities  of  all  the  articles,  whether  the  ship  return  empty 
or  laden  with  a  cargo  of  articles  different  from  those  enumer- 
ated.* The  ship-owner,  under  such  a  charter,  is  entitled  to 
earn  the  stipulated  freight;  the  amount  cannot  be  reduced  either 
by  total  failure  to  load  the  vessel  nor  by  loading  her  with  goods 
of  a  different  description.'  If  the  charter-party  limits  the  quan- 
tity of  some  of  the  enumerated  articles,  and  these  are  loaded  up 
to  the  limit  and  there  is  a  substitution  as  to  the  residue  of  the 
cargo  the  above  rule  applies  to  the  latter.^"  To  effectuate  the 
obvious  intention  in  respect  to  certainty  of  the  amount  of 
freight,  while  the  charterer  takes  a  wide  latitude  in  selecting 
cargo  according  to  circumstances  not  foreseen,  arbitrary  rules  of 
measurement  will  be  adopted  when  necessary  to  conform  the 
cargo  to  the  standard  of  the  contract.  ^^ 

SGaudet  v.  Brown,  L.  R.  5  P.  C.  6d.  per   barrel  of  flour,   meal   and 

134;  3  Kent's  Com.  223.  naval  stores,  and  lis.  per  quarter  of 

7  Id. ;  Bennett  v.  Byram,  38  Miss.  four  hundred  and  eighty  pounds  for 

17,  75  Am.  Dee.  90;   Morgan  v.  In-  Indian   corn  or  other  gram;"  that 

surance  Co.,   4   Dall.   455,   1  L.   ed.  the  cargo  was  not  to  consist  of  less 

907.      See    Burrill    v.    Cleeman,    17  than  three  thousand  barrels  of  flour, 

Johns.  72;  Scott  v.  Libby,  2  id.  336,  meal  and  naval  stores,  and  that  not 

3  Am.  Dec.  431.  less  flour  or  meal  than  naval  stores 

*  Capper  v.  Forster,  3  Bing.  N.  C.  was  to  be  shipped.     The  vessel  ar- 

938.  rived    with    a    cargo    consisting    of 

9  See  Thomas  v.  Clarke,  2  Stark.  seven  hundred  and  sixty-nine  hogs- 
450.  heads  of  tobacco,  six  thousand  and 

10  Cockburn  v.  Alexander,  6  C.  B.  forty-seven  bushels  of  bran,  two 
791.  thousand  bushels  of  oats,  five  thou- 

11  By  a  charter-party  it  was  sand  oak  staves  and  three  barrels  of 
agreed  that  a  ship  should  proceed  flour.  The  evidence  showed  that  a 
to  Baltimore  and  there  load  a  full  quarter  of  Indian  corn  or  wheat 
cargo  of  prodiice,  and  proceed  there-  weighing  four  hundred  and  eighty 
with  to  the  United  Kingdom,  and  pounds  would  occupy  a  space  of  ten 
deliver  the  same  on  being  paid  and  a  half  cubic  feet,  and  that  a 
freight  "at  and  after  the  rate  of  5s.  quarter    of    American    oats,    which 
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§  896.  Recoupment  against  freight.  The  shipper  or  consignee 
may  recoup  against  freight  any  cross-claim  against  the  carrier 
for  negligence  or  violation  of  his  contract  of  affreightment  by 


weighed  upon  an  average  two  hirn- 
dred  and  seventy-two  pounds,  would 
occupy  a  space  of  sixteen  cubic  feet. 
It  also  appeared  that  oats  were  not 
a  usual  shipment  from  America. 
Maule,  J.,  said:  "The  ship  arrived 
at  her  destination  without  a  full 
cargo,  the  freighter  being  unable  to 
furnish  a  full  cargo.  The  owner,  no 
doubt,  is  entitled  to  compensation 
for  this  breach ,  of  contract.  The 
cargo  the  freighter  engaged  to  fur- 
nish was  a  full  and  complete  cargo 
of  produce,  which  would  be  satis- 
fied by  a  shipment  of  any  article  of 
commerce  which  was  usually  shipped 
from  the  loading  port.  That  being 
what  the  parties  contemplate  and 
describe,  they  proceed  to  stipulate 
for  the  rate  of  compensation  which 
the  owner  is  to  receive,  which  they 
say  is  to  be  as  mentioned  above. 
Now  that  enumerates  and  specifies 
certain  articles  of  produce,  and  the 
respective  prices  to  be  paid  for 
them;  it  applies  the  rate  in  terms 
to  all  produce.  •  »  •  i  •  ♦  •  think 
that  the  clause  in  question  provides 
a  rate  of  freight  which  is  to  be  paid 
for  any  description  of  produce 
shipped  under  this  charter-party.  It 
is  manifest  that  the  intention  of  the 
parties  was  that  the  cargo  should 
be  delivered  only  on  payment  of 
iome  freight;  and  unless  the  con- 
struction I  have  mentioned  is  put 
upon  the  charter-party  no  freight 
at  all  would  be  provided  for  in  re- 
spect to  any  but  the  actually  enu- 
merated articles.  Taking  it  then  to 
be  a  clause  by  which  the  parties  in- 
tended to  regulate  the  amount  of 
freight  to  be  paid  for  all  descrip- 
tions  of   goods   coming  within   the 


general  term  'produce,'  it  helps  us 
towards  the  construction  of  another 
part  of  the  instrument,  which  de- 
pends upon  the  nature  of  the  trade 
at  the  loading  port.  We  think — 
not  without  some  doubts  crossing 
the  minds  of  some  members  of  the 
court — that  the  clause,  when  speak- 
ing of  'Indian  corn  or  other  grain,' 
must  be  construed  to  me'an  other 
grain  exclusive  of  oats,  which  are  a 
description  of  grain  but  recently  the 
subject  of  exportation  from  Ameri- 
ca to  England.  But  as  this  clause 
was  intended  to  regulate  the  freight, 
not  for  grain  only,  but  for  every 
description  of  goods — for  which  pur- 
pose it  was  necessary  that  it  should 
ascertain  a  precise,  or  reasonably 
precise,  rate  of  payment, — ^we  think 
there  is  sufficient  reason  for  exclud- 
ing oats  as  not  being  within  the 
probable  intention  of  the  parties 
when  speaking  of  'other  grain.'  The 
relation  in  which  oats,  according  to 
the  evidence  given  in  the  cause, 
stand  to  other  produce,  confirms  us 
in  this  view.  With  respect  to  In- 
dian corn,  which  weighs  about  four 
hundred  and  eighty  pounds  per 
quarter,  and  wheat,  lis.  per  quar- 
ter i^  to  be  paid.  But  oats  being 
a  grain  to  which  that  is  not  ap- 
plicable, and  not'  having  long  been 
imported  from  that  place,  we  think 
they  are  like  any  other  produce  to 
be  brought,  the  freight  of  which  is 
not  regulated  by  that  stipulation, 
but  that  they  are  to  be  paid  for 
after  a  rate  to  be  deduced  from  the 
rate  of  5s.  6d:  per  barrel  of  meal, 
and  lis.  per  quarter  of  Indian  corn 
or  other  grain  of  the  average 
weight  of  four  hundred  and  eighty 
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which  the  former  has  suffered  damage.  ^^  It  is  otherwise  in 
England.  An  exceptional  rule  there  prevails — where  there  is 
an  agreement  for  a  specific  freight  no  evidence  can  be  given  of 
a  deficient  performance  of  a  contract,  not  amounting  to  the 
breach  of  a  condition  precedent,  with  a  view  to  a  reduction  of 
damages.^'  But  where  the  master  had  sold  part  of  the  cargo 
without  authority  Lord  EUenborough  held  that  the  owner  was 
entitled  to  set  off  the  value  against  the  freight  notwithstanding 
the  freight  had  been  assigned  to  a  stranger."  And  it  seems  also 
to  be  settled  in  England  that  advances  made  on  freight  cannot  be 
recovered  although  the  ship  be  lost  before  coming  to  a  delivery 
port  and  the  freight,  therefore,  not  becoming  payable.'^  But 
in  this  country  the  doctrine  is  settled  the  other  way ;  ^'  and  in 


pounds  per  quajrter.  The  proper 
mode,  therefore,  of  estimating  the 
damages  will  be  to  assume  that  the 
stipulated  number  of  barrels  of  flour 
was  put  on  board,  and  the  residue 
of  the  vessel  filled  up  with  other 
goods,  at  an  amount  of  freight  cal- 
culated upon  the  rule  which  the  par- 
ties have  laitd  down,  viz.:  5s.  6d. 
per  barrel  of  flour,  and  lis.  for 
evwy  four  hundred  and  eighty 
pounds  of  Indian  corn  or  other 
grain."  Warren  v.  Peabody,  8  C.  B. 
800. 

12  Battle  V.  Atkinson,  9  Ga.  App. 
488  (notwithstanding  the  Hepburn 
act) ;  Miami  P.  Co.  v.  Port  Eoyal, 
etc.  R.  Co.,  47  S.  C.  324,  330,  58 
Am.  St.  880;  La  Motte  v.  Angel,  1 
Hawaiia  237;  Bancroft  v.  Peters,  4 
Mich.  619;  Dedekam  v.  Vose,  3 
Blatchf.  44;  Byrne  v.  Weeks,  7 
Bosw.  372,  4  Abb.  App.  Dec.  657; 
Eelyea  v.  New  Haven  R.  M.  Co.,  42 
Conn.  579;  Kennedy  v.  Dodge,  1 
Bene.  215;  Nichols  v.  Tremlett,  1 
Sprague  367;  Leech  v.  Baldwin,  5 
Watts  446;  Edwards  v.  Todd,  2  111. 
462;  Ewart  v.  Kerr,  2  McMuUen 
141;  Sears  v.  Wingate,  3  Allen  103; 
Davis  v.  Patterson,  27  N.  Y.  317; 


Merrick  v.  Gordon,  20  id.  93;  Glen- 
dell  V.  Thomas,  56  id.  194;  Snow  v. 
Carruth,  1  Sprague  324;  Hinsdell 
V.  Weed,  5  Denio  172;  Edmundson 
V.  Baxter,  4  Hayw.  112,  9  Am.  Dec. 
751;  Hill  V.  Leadbetter,  42  Me.  572, 
66  Am.  Dec.  305;  Kaskaskia  B.  Co. 
V.  Shannon,  6  111.  15;  Schwinger  y. 
Raymond,  83  N.  Y.  192,  38  Am.  Rep. 
415;  Dyer  v.  Grand  Trimk  R.  Co., 
42  Vt.  441,  1  Am.  Rep.  350;  The 
Tangier,  32  Fed.  230.  See  Lowen- 
burg  V.  Jones,  56  Miss.  688,  31  Am. 
Rep.  379. 

'  ISMayne  on  Dam.  (8th  e(l.)  343; 
Bornman  v.  Tooke,  1  Camp.  377; 
Davidson  v.  Gwynne,  12  East  381. 

1*  Campbell  v.  Thompson,  1  Stark. 
490.  See  Mediterranean  &  N.  Y.  S. 
Co.  V.  Mackay,  [1903]  1  K.  B.  297. 
■  16  Byrne  v.  Schiller,  L.  R.  6  Ex. 
325,  per  Lord  Cockburn,  C.  J.; 
Hicks  V.  Shield,  7  EI.  &  B.  633,  2 
Shower  283;  De  Cuadra  v.  Swann, 
16  C.  B.  (N.S.)  772;  Jackson  v. 
Isaacs,  3  H.  &  N.  405. 

16  Reina  v.  Cross,  6  Cal.  29 ;  Law- 
son  V.  Worms,  id.  365;  Phelps  v. 
Williamson,  5  Sandf.  578;  Emery  v. 
Dunbar,  1  Daly  408;  The  Kimball, 
3  Wall.  37;  Lee  v.  Barreda,  16  Md. 
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England  "damages  for  injuries  which  are  not  strictlyj  matters 
of  setroff  or  deduction  can  now  be  recovered  by  propei;  counter- 
claims." " 

§  897.  Demurrage  and  detention  of  cars.  Demurrage,  in  the 
strict  sense  of  the  term,  means  a  sum  of  money  due  by  express 
contract  for  the  detention  of  a  vessel  in  loading  or  unloading  one 
or  more  days  beyond  the  time  allowed  for  that  purpose  in  the 
charter-party.  ^'  Charter-parties  usually  fix  the  sum  to  be 
paid  per  day  for  such  delays ;  sometimes  it  is  fixed  by  reference 
to  the  custom  of  the  port."  Where  the  time  for  the  discharge  of 
the  vessel  is  stipulated  or  is  definitely  fixed  by  the  charter  or 
bill  of  lading,  so  that  it  can  be  calculated  beforehand,  the  char- 
terer thereby  agrees  absolutely  to  discharge  her  within  that 
time  and  takes  the  risk  of  all  unforeseen  circumstances.^ 
Wherever  payment  of  freight  is  the  condition  of  the  delivery 
of  goods  and  a  consignee  accepts  them  he  thereby  becomes  a 
party  to  the  contract  and  incurs  not  only  the  obligation  to  pay 


190;  Griggs  V.  Austin,  3  Pick.  20, 
15  Am.  Dec.  175;  Ohase  v.  Alliance 
Ins.  Co.,  9  Allen  311;  Atwell  v. 
Miller,  11  Md.  348,  69  Am.  Dec. 
206;  Hagedorn  v.  St.  Louis  Ina.  Co., 
2  La.  Ann.  1005;  Watson  v.  Duy- 
kinck,  3  Johns.  335;  Pitman  v. 
Hooper,  3  Sumn.  66.  See  Mashiter 
V.  Buller,  1  Camp.  84;  3  Kent's 
Com.  226-228. 

"Mayne  on  Dam.  (8th  ed.),  344. 

18  Abb.  on  Shipping  ( 5th  Am. 
ed.),  pt.  4,  ch.  1;  Wordin  v.  Bemis, 
32  Conn.  273,  85  Am.  Dec.  255; 
Clendaniel  v.  Tuckerman,  17  Barb. 
184;  Bleeh  v.  Balleras,  3  E.  &  E. 
203;  Sprague  v.  West,  1  Abb.  Adm. 
548;  Dayton  v.  Parke,  142  N.  Y. 
391,  398. 

19  Morse  v.  Pesant,  2  Keyes  16. 
The  words  in  a  charter-party  "to 

discharge  with  customary  dispatch 
*  *  *  cargo  to  be  *  *  *  discharged 
according  to  the  custom  of  the  port," 
do  not  include  a  custom  governing 
the  sale  of  the  cargoes  of  ships,  as 


where  the  custom  was  to  sell  only 
one  cargo  of  fruit  a  day  and  none 
on  Saturdays.  Such  a  custom  does 
not  interfere  with  the  discharge  of 
the  ship.  Milburn  v.  Thirty-five 
Thousand  Boxes,  etc.,  57  Fed.  236, 
6  C.  C.  A.  317. 

20  Empire  T.  Co.  v.  Philadelphia 
&  E.  C.  &  I.  Co.,  77  Fed.  919,  23 
C.  C.  A.  564,  35  L.R.A.  623 ;  Gabler 
V.  McChesney,  60  App.  Div.  (N.  Y.) 
583,  588;  Cross  v.  Beard,  26  N.  Y. 
85;  Williams  v.  Theobald,  15  Fed. 
465,  471 ;  Sixteen  Hundred  Tons  Ni- 
trate of  Soda  V.  McLeod,  61  Fed. 
849,  10  C.  C.  A.  115;  Burrill  v. 
Grossman,  69  Fed.  747,  752,  16  C.  C. 
A.  381;  Huron  B.  Co.  v.  Turney,  71 
Fed.  972. 

A  vessel  arrives  when  she  reaches 
a  berth  where  she  can  unload  if 
there  is  no  fault  in  this  respect  at- 
tributable to  the  consignee.  Tweedie 
T.  Co.  V.  Pitch  Pine  L.  Co.,  156 
Fed.  88. 
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it,  but  also  the  demurrage  for  detention  in  unloading  beyond 
tbe  lay-days,  according  to  the  stipulation  in  the  bill  of  lading 
or  other  paper  therein  referred  to.*'  "But  in  the  absence  of 
such  a  stipulation  it  is  generally  held  that  the  consignee  is  not 
bound  to  respond  for  damages  in  the  nature  of  demurrage,  be- 
cause not  being  a  party  to  the  contract  in  the  bill' of  lading 
the  contract  implied  from  its  subsequent  acceptance  by  him 
cannot  extend  beyond  the  conditions  upon  which  its  delivery 
is  made  dependent."  **  While  not  strictly  liable  for  demurrage, 
a  consignee  who  is  also  the  owner  of  a  cargo  may  be  liable  for 
damages  in  the  nature  of  demurrage  when  the  vessel  is  detained, 
through  his  fault,  an  unreasonable  length  of  time  at  the  port 
of  discharge.*^  In  such  case  not  only  must  the  detention  be 
proved,  but  the  damages  and  their  nature.  There  is  no  express 
contract  to  refer  to  for  the  purpose  of  computing  the  amount  to 
be  paid ;  hence  the  necessity  for  establishing  proof  of  their  ex- 
istence and  amount.**  If  the  contract  between  the  carrier  is 
with  the  shipper  and  the  delay  occurs  at  the  place  of  loading 
the  consignee  is  not  liable.  In  such  a  case  the  vendor  who 
shipped  goods  to  the  vendee  and  received  a  bill  of  lading  in 
which  he  was  named  as  shipper,  though  it  was  silent  as  to  de- 

21  Maclay  v.  United  States,  43  Ct.  Scholl   v.   Albany,   etc.   I.  Co.,   101 

of    Cls.    90;     Morse    v.    Pesant,    2  N.  Y.   602;   Van  Etten  v.  Newton, 

Keyes   16;    Dobbin   v.   Thornton,   6  supra;  Crawford  v.  Kitteuhouse,  1 

Esp.  16;   Jesson  v.  Solly,  4  Taunt.  Fed.  638;  Fisher  v.  Abeel,  66  Barb. 

52.      See    Chappel    v.    Comfort,    10  381;   Empire  T.  Co.  v.  Philadelphia 

C.     B.     (N.S.)     802;     Cawthorn    v.  &  R.  C.  &  I.  Co.,  supra,  and  cases 

Trickett,    15    id.    753;    Wegener   v.  cited;  Washburn  v.  Empire  B.  &  S. 

Smith,  15  C.  B.  285.  Co.,  152  App.  Div.  (N.  Y.)  563.   See 

82  Van  Etten  v.  Newton,  134  N.  Y.  xhe  John  Francis,  184  Fed.  746. 
143,    30    Am.    St.    630;    Dayton    v.  ai  Dayton  v.  Parke,  supra. 

Parke,  supra;  Gage  v.  Morse,  12  Al- 
len  410,   90   Am.   Dec.   155;    Young 


The  market  value  or  net  earnings 


V.  Miller,  5  El.  &  B.  775;  Jesson  v.  *>*   ^   ^^'^^^   ™™*   ^«    ^'"'''^   '^    ^ 

Solly,   4    Taunt.    52;    Brouncker   v.  '=1^™  *'""  demurrage  is  based  on  in- 

Scott,  id.  1;  Evans  v.  Forster,  1  B.  J^"^^   ^^'^  ^^^   sustained.     Chicago 

&  Ad.  118,  25  Eng.  C.  L.  420;  Gab-  ^-   Hawgood  &   A.   T.   Co.,   110   111. 

ler    V.    McChesney,    60    App.    Div.  App.  34. 

(N.  Y.)  583.  The  time  stated  in  a  bill  rendered 

23  Dayton  v.  Parke,  supra;  Ford  is  not  conclusive.     Eikrem  v.  New. 

T.   Cotesworth,  L.  B.  4  Q.  B.  127;  England  B.  C.  Co.,  125  Fed.  987. 
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murrage,  was  liable  to  the  ship-owner  for  damages  daused  by 
unreasonable  delay  in  loading.^'  Where  delay  was /caused  a 
vessel  with  full  cargo  and  crew  by  a  sub-charterer  he  was  not 
bound  for  the  stipulated  rate  of  demurrage  between  (the  vessel 
and  the  charterer.  The  court  said  that  it  sometimes  occurs 
that  where  freighters  are  not  bound  by  the  stipulated  rate,  and 
there  is  no  other  evidence  bearing  upon  the  question  of  the 
damages  resulting  from  the  detention,  they  are  necessarily  as- 
sessed on  the  basis  of  the  rate  stipulated.  That  will  not  be 
done,  however,  if  there  is  evidence  of  the  gross  and  net  yearly 
earnings  of  the  vessel,  especially  if  the  stipulated  rate  is  very 
high;  but  such  earnings  will  furnish  the  basis  upon  which  the 
recovery  will  be  based.  ^^ 

As  between  the  parties  damages  in  the  nature  of  demurrage 
are  recoverable  for  detention  beyond  a  reasonable  time  in  load- 
ing or  unloading  where  there  is  no  express  stipulation  to  pay 
them.  They  axe  in  the  nature  of  demurrage  because  they  are 
for  the  detention  of  the  vessel  and  measured  by  the  day  like  de- 
murrage; they  are  damages  because  they  are  recovered  for 
breach  of  the  implied  contract  of  the  shipper  that  he  will  load  or 
receive  the  goods  in  a  reasonable  time.*^  What  is  such  time  will 
be  determined  upon  the  particular  facts.  In  one  case  ^'  the 
master  was  directed  to  deliver  to  a  railroad  company,  but  the 
bill  of  lading,  which  contained  the  contract,  did  not  provide  for 
such  delivery ;  and  after  arrival  of  the  vessel  there  was  a  deten- 

2B  Van  Etten  v.  Newton,  supra.  less  anything  saved  by  way  of  ex- 

26Keyser  &   Co.  v.  Jurvelius,  58  pense    because     of     the     detention. 

C.  C.  A.  664,  122  Fed.  218;  Huron  Tweedie  Trading  Co.  v.  Strong,  115 

B.  Co.  V.  Turney,  79  Fed.  109.    See  C.  C.  A.  617,  195  Fed.  929. 

Lind  V.  United  States,  44  Ot.  of  Cls.  ZT  Van  Etten  v.  Newton,  134  N.  Y. 

558.  143;  Wordin  v.  Bemis,  32  Conn.  273, 

In  the  absence  of  an  agreed  rate  85  Am.  Dec.  255;   Esseltyne  v.  El- 

or  evidence  of  the  marlcet  value  of  more,  7  Biss.  69 ;  Clendaniel  v.  Tuck- 

the  vessel  at  the  place   where  the  erman,  17  Barb.  184;  The  M.  S.  Ba- 

delay  occurred,  or  of  the  loss  of  a  con  v.  Erie  &  W.  T.  Co.,  3  Fed.  344; 

definite   engagement,   the   rate   was  Scholl  v.  Albany  &  E.  I.  &  S.  Co., 

fixed  for  the  period  of  delay  at  the  101  N.  Y.  603;  Baldwin  v.  Sullivan 

same  amount  per  diem  as  the  ship-  T.  C,  aJBrmed  142  N.  Y.  279;  Peck 

per  agreed  to  pay  for  the  voyage  or  v.  United  States,  152  Fed.  524. 

the  value  of  the  use  of  the  vessel,  28  Wordin  v.  Bemis,  supra. 
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tion  for  eight  days  for  twenty  other  vessels  which  had  arrived 
earlier  to  unload  in  their  turn ;  the  court  held  that  there  was  no 
unreasonable  detention.  Butler,  J.,  said:  "Influenced  by  the 
equity  of  the  case,  I  had  first  some  doubt  whether  the  finding  in 
respect  to  the  excuse  came  up  to  the  necessities  of  their  defense. 
It  is  not  found  that  the  accumulation  was  owing  to  any  unex- 
pected cause,  or  that  it  might  not  have  been  foreseen  and  pro- 
vided against  by  proper  foresight  and  diligence.  In  several 
cases  cited  the  vessels  were  detained  by  a  storm  or  storms,  and 
all  arrived  together  when  the  weather  cleared  up.  There  the 
elements  were  the  cause.  Here  the  cause  is  not  found,  nor  is 
it  found  that  the  accumulation  was  not  the  result  of  a  previous 
want  of  diligence  or  other  fault  on  the  part  of  the  company. 
Still,  it  is  expressly  found  that  the  company  did  all  they  could 
do  to  hasten  the  discharge  of  the  vessel  after  the  arrival  of  the 
plaintiff,  and  there  is  no  presumption  that  they  or  the  defend- 
ants expected  or  could  have  foreseen  the  arrival  of  so  many 
vessels,  or  were  in  any  way  the  cause  of  the  accumulation,  and 
we  are  constrained  to  hold  the  excuse  sufficient."  A  somewhat 
stricter  rule  was  laid  down  by  Judge  Drummond  in  a  case  of 
detention  from  a  similar  cause.  It  was  held  that  the  plaintiff, 
the  master,  was  not  responsible  for  the  arrival  of  the  vessels 
consigned  to  the  defendants  about  the  same  time;  that  was  a 
risk  which  the  defendants  themselves  took.  The  plaintiff  re- 
ported his  arrival  on  the  morning  of  the  18th,  and  was  de- 
tained to  the  22d,  of  November,  to  commence  unloading  on 
account  of  other  vessels  being  there  first;  but  it  was  held  that 
the  charterer  of  a  vessel  takes  all  the  risks  of  delay  from 
unforeseen  circumstances,  and  only  one  day  was  allowed  as 
reasonable  time  for  commencing  to  unload.^'  Where  the  char- 
ter stipulated.  "Lay  days  not  to  commence  to  count  until  12 
o'clock  noon  after  the  steamer  is  entered  at  the  custom  house 

29Esseltyne  v.  Elmore,  7  Biss.  69.  son,  id.  488;  Robertson  v.  Jackson, 

Compare  Crawford  v.  Jesup   &  M.  2  C.  B.  412;   Barrett  v.  Button,  4 

P.  Co.,  24  Fed.  303.  See  on  the  gen-  ^amp.  333;  Hudson  v.  Ede,  8  B.  & 
eral   subiect  of   excusing  detention, 

Farwell  v.  Thomas,  5  Bing.  188;  Hili  S.  631,  640,  L.  R.  3  Q.  B.  412;  Erich- 

V.   Idle,   4    Camp.   327;    Randall   v.  sen  v.  Barkworth,  3  H.  &  N.  601; 

Lynch,  2  id.  352;  Burmster  v.  Hodg-  The  Swallow,  27  Fed.  316,  30  id.  204. 
Suth.  Dam.  Vol.  III.— 54. 
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and  in  every  respect  ready  to  load,"  the  lay  days  began  at 
that  time.  A  further  clause  that  the  ship  should  load  "when, 
where  and  as  directed"  did  not  modify  the  first  clause,  nor 
did  it  relieve  the  charterer  from  liability  for  delay  in  loading 
though  such  delay  resulted  from  a  custom  of  the  port  which 
compelled  the  vessel  to  await  her  turn  to  get  to  the  berth  to 
which  she  had  been  assigned.'" 

In  the  absence  of  a  stipulation  as  to  the  time  for  unloading 
the  implied  agreement  is  that  it  must  be  done  with  reasonable 
diligence.  Usually  the  customary  time  for  the  discharge  of 
vessels  at  any  port  is  the  time  within  which  they  are  discharged 
under  ordinary  circumstances.*^  But  where  the  circumstances 
were  extraordinary,  as  where  a  ship  was  delayed  sixty-three 
days  on  account  of  the  crowded  condition  of  the  docks  before 
its  turn  came,  the  consignee  was  excused  from  unloading  within 
the  time  required  under  ordinary  circumstances,  and  was  not 
liable  for  the  detention  of  the  vessel  until  its  turn  came.'^ 
In  determining  what  is  a  reasonable  time  all  the  circumstances 
are  to  be  considered,'*  as  a  strike  of  the  charterer's  employees, 
entered  upon  without  grievance  or  warning,  and  a  successful 
effort  on  their  part  to  prevent  others  from  assisting  in  unloading 
a  vessel.  Under  such  circumstances  a  delay  of  one  week  was 
excusable.**    But  demurrage  for  detention  beyond  a  reasonable 

88  Carbon  S.  Go.  v.  Ennis,  114  Fed.  623,  in  which  an  extended  examina- 

260,  52  C.  C.  A.  146.  tion  of  the   English  and  American 

81  Higgins    V.    Steamship    Co.,    3  cases  is  made  by  Sanborn,  C.  J. 

Blatch.    282,   Fed.    Cas.    No.   6,469;  33  lonja   T.  Co.   v.  2,098   Tons   of 

Whitehouse  v.  Halstead,  90  111.  95;  Coal,  128  Fed.  514. 

The  Nether  Holme,  50  Fed.  434;  The  34  Empire  T.  Co.  v.  Philadelphia  & 

Z.  L.  Adams,  26  Fed.  655.  K.  C.  &  I.  Co.,  supra. 

32  Hick  V.  Raymond,  [1893]  App.  In  Hick  v.  Raymond,  [1893]  App. 

Cas.  22,  afiirming  Hick  v.  Eodoca-  Cas.  22,  affirming  Hick  v.  Eodoca- 

nachi,  [1891]  2  Q.  B.  626;  Burmester  nachi,   [1891]   2  Q.  B.  626,  the  un- 

V.  Hodgson,  2  Camp.  488.     To  the  loading  of  the  car^o  was  interrupted 

same  effect  are  The  Glover,  Fed.  Cas.  for  several  days  by  a  strike  of  the 

No.  5,488;  Bellaty  v.  Curtis,  41  Fed.  dock  laborers  which  delayed  the  dis- 

479;  The  J.  E.  Owen,  54  Fed.  185;  charge  far  beyond  the  time  which 

The  Elida,  31   Fed.  420,  and  other  would   otherwise  have   sufficed.     It 

cases  cited  in  Empire  T.  Co.  v.  Phil-  was  not  possible  to  find  other  labor- 

adelphia  &  R.  C.  &  I.  Co.,  77  Fed.  ers  to  do  what  was  necessary  in  or- 

919,  23  C.  C.  A.  564,  568,  35  L.R.A.  der   that   the    unloading   might    be 
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time  in  loading  has  been  allowed  notwithstanding  the  ship,  if 
she  had  been  loaded  in  time,  would  have  been  prevented  by  ice 
from  sailing  earlier  than  she  did.*'  Where  the  charterer 
guaranteed  a  cargo  and  quay  berth  ready  at  the  port  of  shipment 
and  owing  to  inability  to  provide  the  berth  the  ship  went  on  de- 
murrage, and,  while  lying  at  anchor  waiting  for  a  berth,  was. 
run  into  by  another  vessel,  which  necessitated  taking  her  to  an- 
other port  for  repair,  and  during  her  absence  a  berth  became 
vacant  and  would  have  been  given  her  but  for  her  absence,  her 
inability  to  secure  a  berth  after  her  return  gave  the  owner  the 
right  to  claim  demurrage  for  the  time  she  was  obliged  to  wait 
thereafter.  No  claim  for  it  was  made  during  the  time  of  her 
absence  for  repairs.*' 

If  a  ship  is  detained  beyond  the  time  allowed  by  the  charter- 
party  the  stipulated  demurrage  is  prima  facie  the  measure  of 
compensation  for  the  further  time ;  but  it  is  competent  for  the 
owner  or  the  freighter  to  show  that  this  would  be  more  or 
less  than  fair  compensation,  *''  as  by  proof  of  what  her  probable 
net  earnings  would  have  been  during  the  period  of  detention." 
Where  the  stipulation  is  to  pay  a  specified  sum  as  demurrage, 
if  the  vessel  is  detained  because  of  delay  arising  from  a  desig- 
nated cause,  it  will  be  presumed,  without  proof  of  actual  dam- 
age or  the  amount  thereof,  that  delay  produced  by  another 
cause  is  equally  injurious  to  the  owner  of  the  vessel.*'  If  the 
language  of  the  contract  is  clear  demurrage  will  be  allowed 
for  Sundays  intervening  between  the  time  when  the  vessel 
should  have  been  and  when  in  fact  she  was  at  liberty.*'    As  be- 

completed.  No  stipulation  was  made  89  Baldwin  v.  Sullivan  T.  Co.,  af- 

respeeting  the  time  for  discharging  firmed'  142   N.   Y.   279;    Harris   v. 

the  cargo.     The  consignee  was  not  Jacobs,  15. Q.  B.  Div.  247. 

liable  for  the  delay.  *"  Baldwin  v.  Sullivan  Timber  Co., 

35  Eandall  v.  Sprague,  74  Fed.  247,  supra;  The  Oluf,  19  Fed.  459;  Lind- 
21  C.  C.  A.  334.  say  v.  Cusimano,  12  id.  503. 

36  Tyne    &    B.    S.    Co.    v.    Leech,  The  term  "working  day"  means, 
[1900]  2  Q.  B.  12.  in  maritime  affairs,  running  or  cal- 

87  Moorsom  v.  Bell,  2  Camp.  616.  endar  days  on  which  the  law  per- 

38  Huron  B.  Co.  v.  Turney,  79  Fed.  mits  work  to  be  done.     It  excludes 

109 ;  Maclay  v.  United  States,  43  Ct.  Sundays  and  legal  holidays,  but  not 

of  Cls.  90.     See  The  Colombia,  197  stormy  days.     Sorenson  v.  Keyser, 

Fed.    661.  59  Fed.  163,  2  C.  C.  A.  650;  Tweedie 
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tween  an  indorsee  of  the  bill  of  lading  wlio  has  purchased  the 
goods  and  the  vessel  the  bill  is  the  only  contract  as  respects 
dpmurrage.  If  no  reference  is  made  in  it  to  the  charter  and 
the  indorsee  has  no  notice  of  it  and  the  bill  does  not  refer  to 
the  charter,  nor  specify  a  rate  of  demurrage  the  rate  must  be 
determined  by  the  value  of  the  use  of  the  vessel,  though  the 
charter  stipulates  for  an  amount  in  excess  thereof  and  the 
charterer  shipped  the  goods.**  In  fixing  the  amount  of  demur- 
rage to  be  paid  for  detention  of  a  vessel  during  repairs  a  deduc- 
tion should  be  made  from  the  gross  freight  of  so  much  as  would 
in  ordinary  cases  be  disbursed  on  account  of  the  ship's  ex- 
penses in  earning  the  freight.*^  If  in  consequence  of  the  delay 
in  loading  the  carrier  obtains  a  cargo  which  is  more  profitable 
than  that  the  shipper  agreed  to  furnish  the  latter's  liability 
for  the  stipulated  demurrage  is  accordingly  diminished.*'  Re- 
mote and  speculative  damages  will  not  be  considered — as  the 
loss  of  an  opportunity  to  carry  goods  for  others.**  A  vendor 
may  be  liable  for  his  breach  of  contract  where  the  vendee  was 
hound  to  have  vessels  ready  to  receive  goods  at  the  times  when 
they  were  to  be  delivered  for  any  payments  for  demurrage  in- 
curred by  the  vendee  under  fair  contracts  with  vessel  owners. 
These  being  the  direct  and  natural  consequence  of  the  vendor's 
delay.*' 

The  English  merchant  ehipping  act**  gives  the  board  of 
trade,  if  they  have  reason  to  believe  that  a  British  ship  is  un- 
safe, power  to  order  her  detention  for  the  purpose  of  being 
surveyed.  It  provides  that  if  it  appears  that  there  was  not 
reasonable  and  probable  cause,  by  reason  of  the  condition  of 
the  ship  or  the  act  or  default  of  the  owner,  for  the  provisional 
detention  of  the  ship  the  board  shall  be  liable  to  pay  the 
owner  of  the  ship  his  costs  of,  and  incidental  to,  the  detention 
and  survey  of  the  ship,  and  also  "compensation  for  any  loss 

T.  Co.  v.  Pitch  Pine  L.  Co.,  156  Fed.  44  Maclay  v.  United  States,  supra. 
88 

41  The  Pietro  G.,  39  Fed.  366.  *'  ^^"^^^^  ^  ^-  ^-  ^°-  ^-  ^eimsyl. 

48  The  Gazelle,  2  Rob.  Adm.  279.  vania  0.  &  C.  Co.,  199  Mass.  22. 

43pregenzer  v.  Burleigh,  6  N.  Y. 
-Kir-       T^n     mi.-  ,      ,     ,  .  46  39-40  Vict.,  ch.  80,  sec.  6. 

Misc.  140.    This  case  may  be  doubt-  '  ' 

ed,     See  §  158. 
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or  damage"  sustained  by  him  by  reason  of  tbe  detention  or 
survey.  The  quoted  words  do  not  permit  the  recovery  of  gen- 
eral damages  in  respect  to  the  injury  to  the  reputation  of 
the  ship-o^vner  as  such  by  reason  of  the  vessel's  detention.*'' 

Though  the  bill  of  lading  is  silent  as  to  demurrage  the  con- 
signor is  primarily  liable  to  the  vessel  for  an  unreasonable 
delay  in  discharging  the  cargo.  The  question  whether  he  or 
the  consignee  is  bound  to  discharge  her  does  not  affect  the 
right  of  the  owner  of  the  vessel  to  be  reimbursed  at  once.*' 
A  vessel  which  goes  to  one  of  three  ports  in  pursuance  of  the 
option  of  the  charterer  is  not  bound,  because  she  cannot  be  load- 
.  ed  without  delay,  to  go  to  another  port  to  lessen  his  liability  for 
demurrage ;  and  her  right  thereto  is  not  forfeited  by  demanding 
a  sum  for  removal  in  excess  of  what  the  charterer  is  willing  to 

pay.*' 

Usually  interest  has  not  been  allowed  on  the  amount  due  as 
demurrage,'"  but  where  a  charter-party  provided  for  demurrage 
at  a  stipulated  rate  per  day  and  made  it  payable  day  by  day, 
and  it  was  demanded  each  day,  interest  was  allowed  from  the 
time  of  demand.*^  The  right  of  railroad  companies  to  fix  by 
reasonable  rules  the  time  within  which  cars  shall  be  unloaded 
and  to  thereby  impose  a  fair  charge  for  their  detention  be- 
yond such  time  is  generally  sustained  where  knowledge  thereof 
or  the  means  of  knowledge  are  brought  to  the  notice  of  con- 
signees.*''   The  rules  of  carriers,  known  or  which  ought  to  be 

«  Dixon  V.  Calcraft,  [1892]  1  Q.  393,  44  Am.  St.  916,  22  L.E.A.  530; 

B.  458.  Kentucky  W.  Mfg.  Co.  v.  Ohio,  etc. 

48  Jameson  v.  Sweeney,  29  N.  Y.  r.  Co.,  98  Ky.  152,  56  Am.  St.  326; 

Misc.   584;    Shaver  v.  Gillespie,  46  Darlington  v.  Missouri  Pac.  R.  Co., 

N.  Y.  St.  Rep.  772.  99  nio_  _^pp_  j.  j^iUer  v_  Georgia  R. 

49Stoomvart  Maatschaffy  Neder-  ^  3  ^o.,  88  Ga.  563;  Kentucky  W. 

landsche  Lloyd  v.  Lind,  170  Fed.  918,  ^^  (^  ^_  Louisville  &  N.  E.  Co., 
96  C.  0.  A.  134. 


11  Ry.  &  Corp.  L.  J.  49;  Baltimore 
&  O.  R.  Co.  V.  Fisher,  5  Ohio  Dec. 


BO  Johansaen   v.    Bark   Eloina,    4 

Fed.  573,  and  cases  cited.  „,„    _,.,,.  -r,  .    t.    „      „  ^,  . 

=,  T.T-1,!  rm,-  i_fi        rro,  659;  Phillips  v.  Erie  R.  Co.,  6  Ohio 

siMilburn    v.    Thirty-five    Thou-  „    '    ,„„f 

sand  Boxes,  etc.,  S7  Fed.  236,  6  C.  C.  °-  ^-  ^^-^'^  ^05.      See  Baltimore  & 

^   gj^y  0.  R.  Co.  V.  Luella  Coal  Co.,  74  W. 

"52  Pennsylvania  R.  Co.  v.  Midvale  Va.  289,  52  L.R.A.(N.S.)  398.    Gon- 

S.  Co.,  201  Pa.  624,  88  Am.  St.  836;  *»■»'  Chicago,  etc.  R.  Co.  v.  Jenkins, 

Miller  v.  Mansfield,  112  Mass.  260;  103  111.  588,  599;  Burlington,  etc.  R.j 

Norfolk,  etc.  R.  Co.  v.  Adams,  90  Va.  Co.  v.  Chicago  L.  Co.,  15  Neb.  390.1 
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known  to  their  patrons,  are  competent  to  show  the  reasonable- 
ness of  the  charge  made.*'  Charges  based  on  tariffs  filed  with 
the  interstate  commerce  commission  axe  conclusively  presumed 
to  be  reasonable  in. eases  within  the  act  of  congress  if  there  has 
been  no  action  upon  them  by  such  commission.^*  A  carrier  who 
discharges  grain  into  the  wrong  elevator  must  meet  the  expense 
of  transferring  it  to  the  elevator  to  which  he  was  directed  to 
deliver  it ;  the  shipper  cannot  also  recover  the  freight  paid.** 

Section  2. 

actions  against  caeeiees. 

§  898.  General  statement  of  carrier's  liability;  unlawful  dis- 
crimination. Common  carriers  ^®  by  holding  themselves  out  as 
such  assume  and  are  bound  to  do  what  is  required  of  them  in 
the  course  of  their  employment  if  they  have  the  requisite  vessels 
or  vehicles  with  which  to  carry  *''  and  are  offered  a  reasonable 


A  railroad  company  has  no  lien 
upon  goods  for  demurrage  in  the  ab- 
sence of  a  contract  (East  Tennessee, 
etc.  R.  Co.  V.  Hunt,  15  Lea  261;  Chi- 
cago, etc.  E.  Co.  V.  Jenkins  103  111. 
588;  599;  Cleveland,  etc.  R.  Co.  v. 
Holden,  73  111.  App.  582;  Same  v. 
Lamm,  id.  592;  Crommelin  v.  New 
York  &  H.  E.  Co.,  10  Bosw.  77),  un- 
less possibly  by  usage  and  custom 
which  have  acquired  the  force  of 
law.  Burlington,  etc.  R.  Co.  v.  Chi- 
cago L.  Co.,  supra.  Contra,  Miller 
V.  Mansfield,  112  Mass.  260. 

The  cases  which  sustain  such  rules 
do  so  in  reference  to  the  carrier's 
performance  of  his  duty.  If  goods 
are  not  delivered  according  to  that 
duty  and  the  consignee  therefore  re- 
fuses to  receive  them,  though  with- 
out justification,  he  is  not  liable  for 
a  charge  in  the  nature  of  demurrage, 
at  least  if  he  is  not  shown  to  have 
notice  of  the  rule.  Baumbach  v. 
Gulf,  etc.  E.  Co.,  4  Tex.  Civ.  App. 
650. 


S3  Erie  R.  Co.  v.  Waite,  62  N.  Y. 
Misc.  372,  and  cases  cited. 

84  Erie  R.  Co.  v.  Wanaque  L.  Co... 
75  N.  J.  L.  878. 

65  Richmond  v.  Union  S.  Co.,  87 
N.  Y.  240. 

66  "A  common  carrier  is  one  who, 
by  virtue  of  his  calling,  undertakes, 
for  compensation,  to  transport  per- 
sonal property  from  one  place  to  an- 
other for  all  such  as  may  choose  to 
employ  him,  and  every  one  who  un- 
dertakes, to  carry  for  compensation 
the  goods  of  all  persons  indiffer- 
ently, is,  as  to  liability,  to  be 
deemed  a,  common  carrier."  Jackson 
A.  L  Works  v.  Hurlbut,  158  N.  Y.  34, 
70  Am.  St.  432. 

67  St.  Louis,  etc.  R.  Co.  v.  Wynne 
H.  &  C.  Co.,  81  Ark.  373;  St.  Louis 
S.  R.  Co.  v.  Clay  County  G.  Co.,  77 
Ark.  357 ;  Memphis  News  Pub.  Co.  v. 
Southern  R.  Co.,  110  Tenn.  684. 

The  carrier  must  show  affirma- 
tively that  he  could  not,  with  proper 
diligence,  have  furnished  transporta- 
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and  customary  price;  and  if  they  refuse  without  some  just 
gTound  to  transport  property  in  the  order  in  which  it  is  offered, 
equally  as  when  they  have  contracted  to  carry,  they  are  liable  to 
an  action.'^  For  breach  of  this  duty  or  contract  compensation 
to  the  injured  party  may  involve  the  consideration  of  an  in- 
creased expense  of  carriage  otherwise,  or  an  advance  in  rates 
of  freight  as  well  as  injury  from  delay  or  deprivation  of  trans- 
portation. ^^  A  carrier  who  is  applied  to  to  furnish  cars  for  the 
transportation  of  cattle  must  furnish  such  as  are  reasonably 
safe  *^  and  not  infected  with  any  contagious  cattle  disease.    Fur- 


tion  after  notice  given  of  the  pur- 
pose to  ship.  Ayres  v.  Chicago  &  N. 
R.  Co.,  71  Wis.  372,  5  Am.  St.  226. 

68  H.  &  T.  C.  R.  Co.  V.  Smith,  63 
Tex.  322,  2  Am.  Neg.  Rep.  254. 

To  make  the  carrier  liable  for 
failure  to  ship  a  specific  lot  of  prop- 
erty it  must  he  shown  that  the  con- 
tractual relation  of  shipper  and  car- 
rier existed  or  was  sought  to  be 
established  with  reference  to  such 
property.  Little  Rock,  etc.  R.  Co. 
V.  Conatser,   61   Ark.   560. 

59  Baker  v.  St.  Louis,  etc.  R.  Co., 
145  Mo.  App.  189;  Louisville,  etc.  R. 
Co.  V.  Flanagan,  113  Ind.  488,  3  Am. 
St.  674;  Ayres  v.  Chicago  &  N.  R. 
Co.,  supra;  2  Kent's  Com.  599; 
Pickford  v.  Grand  Junction  R.  Co.,  8 
M.  &  W.  372;  Chicago,  etc.  R.  Co.  v. 
Wolcott,  141  Ind.  267. 

The  common-law  action  is  not 
barred  by  a  statute  imposing  a  pen- 
alty. Southern  R.  Co.  v.  Moore,  133 
Ga.  806,  26  L.R.A.(]Sr.S.)  851. 

60  Chattanooga  S.  R.  Co.  v. 
Thompson,  133  Ga.  127;  Dillender  v. 
St.  Louis,  etc.  R.  Co.,  149  Mo.  App. 
331;  Gulf,  etc.  R.  Co.  v.  Hume,  87 
Tex.  211;  Davis  v.  Texas  &  P.  R. 
Co.,  91  Tex.  505;  Seasongood  v.  Ten- 
nessee &  0.  R.  T.  Co.,  21  Ky.  L.  Rep. 
1142,  49  L.R.A.  270. 

VlTiere  there  was  a  refusal  to 
transport  sheep  from  New  York  to 


Newcastle,  England,  and  the  char- 
terer sold  his  right  as  to  a  portion 
of  the  sheep  which  were  to  be  car- 
ried at  an  advance  on  the  price  he 
was  to  pay  and  shipped  the  residue 
to  Bristol,  England,  by  another  ves- 
sel which  sailed  six  days  later,  but 
arrived  at  nearly  the  same  time  as 
the  vessel  in  default,  there  being 
no  substantial  difference  between 
the  market  prices  at  the  places 
named,  and  no  market  price  for  the 
transportation  of  sheep  at  New 
York  when  the  breach  of  the  con- 
tract occurred,  it  was  held,  no  claim 
for  special  damages  being  in  ques- 
tion, that  the  recovery  was  limited 
to  the  loss  of  profit  upon  the  right 
to  ship,  the  difference  in  the  actual 
cost  of  transporting  the  sheep  taken 
to  Bristol,  the  expense  of  keeping 
them  while  awaiting  shipment  and 
their  depreciation  and  the  difference 
in  the  market  price.  The  Rossend 
Castle,  30  Fed.  462. 

The  recovery  may  extend  to  prop- 
erty prepared  for  shipment  before 
the  contract  was  made  and  to  such 
as  was  prepared  after  the  carrier 
had  informed  the  shipper  it  might 
not  be  able  to  furnish  the  cars.  Out- 
land  V.  Railroad  Co.,  134  N.  0.  350. 
The  last  proposition  is  open  to  ques- 
tion. 

61  Union  Pacific  R.  Co.  v.  Rainey, 
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nishing  cars  so  infected  will  render  it  liable  for  such  damages 
as  result  to  the  shipper.^^  And  so  far  furnishing  for  the  trans- 
portation of  potatoes  cars  previously  containing  fertilizer.*' 

In  an  action  to  recover  for  unlavs^ful  discrimination  in  rates 
under  the  Interstate  Commerce  Act  the  recovery  will  be  limited 
to  such  shipments  as  are  specified  in  the  pleading.^*  In  com- 
puting the  damages  the  words  "contemporaneous  service"  in 
that  act  do  not  signify  shipments  made  for  the  plaintiff  and  for 
the  favored  shippers  at  the  same  time  or  practically  the  same 
time ;  they  mean  at  the  same  time  with  the  offending  rates,  and 
the  time  during  which  the  damages  may  be  sustained  is  meas- 
ured by  such  period.*^  A  plaintiff  may  recover  damages  only  to 
the  extent  the  favored  shipments  came  into  competition  with  his 
goods.'*  The  damages  recoverable  for  discrimination  in  fur- 
nishing transportation  facilities  are  the  profits  on  what  would 
have  been  the  fairly  probable  output  of  the  mine  discriminated 
against,  less  what  was  shipped  therefrom.*''  This  rule  is  not 
inapplicable  because  coal  was  left  in  the  ground  unless  the  de- 
fendant shows  that  as  much  would  be  realized  for  it  as  it  would 
have  sold  for  if  the  wrong  complained  of  had  not  been  done.*' 

19  Colo.  225;  Green  v.  Chicago,  etc.  C.  Co.  v.  Baltimore  &  O.  E.  Co.,  id. 

E.  Co.,  156  Mo.  App.  259.  226. 

62  Illinois  Cent.  E.  Co.  v.  Harris,  «*  Hillsdale  Co.  v.  E.  Co.,  supra. 

184  111.  57,  48  L.E.A.  175,  84  111.  App.  In  Minds  v.  Pennsylvania  E.  Co., 

462.  228  Pa.  575,  77  Atl.  909,  there  was 

•     The  extent  of  the  discrimmation  refusal  to  furnish  siding  desired  for 

in  rates  by  a  shipper  diseriminated  «•  coal  mine.     The  rule  that  a  re- 

against  may  be  recovered.    Sullivan  <=overy  might  be  had  for  the  profits 

V.    Minneapolis,    etc.    E.    Co.,    121  '^^^<^}  ^^S^^  ^^^«  ^«en  made  on  the 

Minn   488  unmined   coal  was   thus   vindicated 

68  Lucas   V.  Norfolk   Southern  K.      ^^  ^^^  *™^  J"'^S«'  ^^°«^  ^'^^  ^^^ 


Co.,  165  N.  C.  264. 


approved.    Where  the  discrimination 


vania  E.  Co.,  181  Fed.  403 
65  Id. 
68  Id. 


oi  Tv/r-i  V  11  /-I    B.  /-(   ,-(  T.I  1        alleged  is  the  refusal  of  a  sidmg,  if 

64  Mitchell  C.  &  C.  Co.  v.  Pennsyl-      j^,  ,     , .         ^   ,  ,     ,     ,    . 

the  contention  of  defendant  is  cor- 
rect there  could  be  practically  no 
damages.  Coal  cannot  be  mined  ex- 
cept by  virtue  of  a  siding.  Unmined 
67  Hnisdale  C.  Co.  ▼.  Pennsylvania  coal,  that  is  coal  which  plaintiff  was 
E.  Co.,  229  Pa.  61,  78  Atl.  28,  citing  unreasonably  prevented  from  min- 
Eaton  V.  Cincinnati,  etc.  E.  Co.,  11  ing,  must  necessarily  be  considered 
Interstate  Com.  619;  Paxton  T.  Co.  in  determining  compensatory  dam- 
V.  Detroit  S.  E.  Co.,  IQ  id.  422;  Glade      ages. 
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A  refusal  to  carry  at  the  regular  rate  is  cause  for  the  recovery  of 
any  loss  sustained  by  the  shipper  by  reason  of  contracts  made 
by  him  for  the  sale  of  goods  on  the  basis  of  such  rate.*'  The 
award  to  a  shipper  by  the  Interstate  Commerce  Ooromission  for 
unlawful  rate  discriminations  should  be  for  the  full  amount  of 
the  damages  sustained  which  may  be  measured  by  the  amount 
of  the  excess  charged  him  or  the  amount  of  the  rebate  allowed 
the  favored  shipper  provided  such  amounts  represent  the 
shipper's  actual  pecuniary  loss." 

§  899.  When  damages  for  refusal  to  carry  measured  by  cost 
of  transportation;  decline  in  value;  increased  cost.  The  object 
of  all  transportation  being  to  have  the  use  of  or  opportunity  to 
sell  the  property  at  the  place  of  destination,  the  elements  and 
amount  of  the  loss  will  depend  on  the  circumstances  of  each 
case.  If  on  the  refusal  of  the  carrier  to  receive  the  goods  an- 
other carrier  can  be  found  without  trouble  or  delay  who  will 
take  and  convey  them  at  the  same  or  less  expense  or  hire,  only 
nominal  damages  can  be  recovered,  for  there  is  no  actual  in- 
jury."* If  the  subject  to  be  transported  be  merchandise  and  the 
purpose  of  the  transportation  is  merely  to  obtain  a  better  net 
price  than  it  will  sell  for  where  it  is,  then  a  refusal  of  the  carrier 
to  fulfill  his  contract  or  duty  to  convey  will  not  wholly  deprive 
the  owner  of  that  profit  if  he  can  procure  the  conveyance  other- 
wise at  a  price  that  enables  him  to  make  the  transportation 
profitable;  if  the  substituted  conveyance,  by  being  more  ex- 
pensive, reduces  that  profit  the  increased  expense  of  the  trans- 
portation is  the  measure  of  damages ;  '*  but  if  no  other  convey- 
ance is  available,  that  is,  if  none  can  be  had  at  all,  or  if  any 

6' Crescent  C.  Co.  t.  L.  &  N.  R.  perform.     Louisville,  etc.  R.  Co.  v 

Co.,    143   Ky.   73,   33   L.R.A.(N.^.)  Flanagan,  113  Ind.  488,  3  Am.  St 

442.  674. 

70  Meeker  v.  Lehigh  Valley  R.  Co.,  vz  Miners'  Co-op.  Ass'n  v.  The 
236  U.  S.  412,  59  L.  ed.  644.  Monarch,  2  Alaska  383 ;  Waterbury 

71  Where  there  is  an  express  eon-  ^    g^^^^^^  g,,   ^^^    ggg^  2  ^    ^^    ^_ 


45;  The  Oregon,  55  Fed.  666,  5  C.  C. 


tract  to  carry  and  the  property  is 

delivered  at  the  designated  point  the  .    „„_    ^       i,           .    ht   n 

shipper  may  rely  upon  its  perform-  ^-  ^^^'  lumberman's  M.  Co.  v.  G.l- 

ance,  and  need  not  seek  other  modes  "'"'ist,  55  Fed.  677,  5  C.  C.  A.  239; 

of  transportation  until  notified   of  Steffen  v.  Mississippi  River,  etc.  R. 

the  carrier's  refusal  or  inability  to  Co.,  156  Mo.  322,  65  S.  W.  1125. 
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which  is  attainable  would  be  so  expensive  as  to  leave  no  margin 
of  profit  then  the  owner  suffers  injury  to  the  extent  of  the  differ- 
ence between  the  value  of  the  property  where  it  is  and  the  value 
it  would  have  at  the  place  of  destination,  less  the  expenses  of 
shipment  under  the  contract  to  that  place."  In  a  tort  action,  no 
contract  to  ship  to  any  particular  place  having  been  made,  the 
difference  in  the  value  of  the  goods  at  the  place  they  were  when 
offered  for  shipment  and  their  value  there  when  facilities  were 
furnished,  measures  the  recovery.  '* 

In  an  action  for  the  refusal  by  the  defendant  to  perform  ^n 
agreement  to  transport  corn  from  New  York  to  Liverpool  at  a 
certain  price  the  plaintiff  recovered  the  difference  between  the 
contract  price  and  what  he  would  be  compelled  to  pay  for  the  ' 
same  services.  When  a  refusal  is  shown  and  it  appears  that 
the  price  of  transportation  has  risen  before  the  sailing  of  the 
ship  the  plaintiff  is  entitled  to  damages  measured  by  the  rise  in 
the  price  without  showing  that  he  had  the  corn  to  ship.''^  If 
sent  by  another  route  or  conveyance  at  a  greater  expense  not 
unreasonably  incurred  the  excess  of  such  expense  is  obviously 
a  proper  item  of  damages.''^  But  if  the  subject  to  be  transport- 
's shores  L.  Co.  V.  Starke,  100  in  November.  Freight  rates  were 
Wis.  498;  Capehart  v.  Granite  Mills,  higher  in  October  than  previously, 
97  Ala.  353;  Inman  v.  St.  Louis,  etc.  and  much  higher  in  November.  In 
R.  Co.,  14  Tex.  Civ.  App.  39;  Galena,  the  absence  of  an  agreement  as  to 
etc.  R.  Co.  V.  Rae,  18  111.  488,  68  Am.  the  application  to  be  made  of  the 
Dec.  574;  Toledo  &  0.  Cent.  R.  Co.  extra  cargo  carried  in  November,  it 
V.  Wren,  78  Ohio  137.  was   held   that    defendant   had   the 

74  Riehey  v.  Northern  Pax;.  R.  Co.,  right  to  have  it  stand  as  a  substi- 
110  Minn.  347.      /  tuted    performance    for    the    cargo 

75  Ogden  v.  Marshall,  8  N.  Y.  340,  which  he  omitted  to  carry  in  Octo- 
59  Am.  Dec.  497;  The  Flash,  Abb.  ber  and  was  liable  only  for  such 
Adm.  119.  See  Nelson  v.  Plimpton  damages  as  resulted  from  the  neg- 
P.  P.  E.  Co.,  55  N.  Y.  480;  Bohn  v.  lect  to  transport  one  of  the  cargoes 
Cleaver,  25  La.  Ann.  419.  which   should   have   been   taken   in 

In  Lord  v.  Strong,  6  Mich.  61,  the  September, 

defendant  agreed  to  convey  six  car-  76  McEwan  v.  McLeod,  9  Ont.  App. 

goes  at  a  fixed  price,  one  in  August,  239;   Crouch  v.  Great  Northern   R. 

two  in   September,  one  in  October.  Co.,  11  Ex.  742;   Grand  v.  Pender- 

and  one  in  November.     He  carried  gast,   58   Barb.   216;    Inman   v.   St. 

five    only— one    in    August,    one   in  Louis,  etc.  R.  Co.,  14  Tex.  Civ.  App. 

September,  one  in  October,  and  twa  39;    Metropolitan  C.  Co.  v.  Boutell 


§  899] 


CABKIEKS. 
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ed  is  mere  merchandise  contracted  to  be  shipped  to  a  better 
market  the  owner  has  not  an  absolute  right  to  ship  by  another 
carrier  at  such  greater  expense  as  such  shipment  may  involve. 
He  has  no  right  to  send  the  goods  forward  for  the  mere  purpose 
of  charging  the  increased  expense  to  the  defaulting  carrier,  or 
where  that  will  be  the  sole  effect.  Where  the  defendant  broke 
his  contract  to  carry  salt  by  vessel  it  was  held  that  the  owner 
had  no  right  to  send  the  salt  by  rail  in  small  quantities  as  he 
needed  it  and  recover  the  difference  between  the  expense  agreed 
on  with  the  defendant  and  what  was  paid  for  transportation  by 
rail."  A  contract  to  carry  at  a  specified  price  gives  a  vested 
right  to  each  party,  and  the  value  of  it  when  performance  is 
due  should  be  the  basis  of  recovery.  It  is  not  necessary,  in 
analogous  (fases,  to  go  into  the  market  for,  or  to  procure  from 
another  what  had  been  contracted  for,  in  order  to  be  entitled  to 
have  its  value  determined  and  to  recover  damages  accordingly.''' 


T.  &  T.  Co.,  196  Mass.  72;  United 
States  V.  New  York  &  P.  R.  S.  S. 
Co.,  197  Fed.  995. 

Tt  Ward's  Central  &  P.  Lake  Co.  v. 
Elkins,  34  Mich.  439,  22  Am.  Rep. 
544.  The  court  said:"  "Salt  is  not 
an  article  of  specific  utility  for 
preservation,  but  an  article  of  mer- 
chandise, and  only  valuable  as  such. 
The  only  advantage  he  could  have 
gained  by  a  timely  shipment,  ac- 
cording to  contract,  would  have  been 
the  excess  of  the  value  of  salt  in 
the  Chicago  market  at  the  date 
when  it  should  have  arrived,  beyond 
what  it  was  worth  in  Bay  City,  and 
the  expense  of  loading,  shipment 
and  delivery  at  his  warehouse  in 
Chicago.  If  there  was  no  such  ex- 
cess in  value  at  that  time,  then  he 
was  not  damaged.  If  there  was 
such  an  excess,  then  he  was  entitled 
to  that  and  nothing  more.  He 
would  not  have  been  justified  in  pro- 
curing shipment  by  rail,  if  the  rail- 
road price  would  have  rendered  it 
unprofitable.     There  are,  no  doubt, 


cases  where  property  is  of  such  a 
najivire,  or  where  the  necessity  of 
having  it  at  a  certain  point  is  so 
imperative,  that  the  circumstances 
may  justify  employing  any  trans- 
portation which  is  accessible,  and 
may  render  the  difference  in  cost 
of  transportation  a  proper  measure 
of  damages.  But  this  can  never  be 
proper  in  regard  to  ordinary  articles 
of  consumption  always  to  be  found 
in  the  market,  and  only  valuable  to 
the  owner  for  their  merchantable 
qualities.  A  person  has  no  right  to 
put  others  to  an  expense  of  such  a 
nature  as  he  would  not,  as  a  reason- 
able man,  incur  on  his  own  account. 
Le  Blanche  v.  London  &  N.  W.  R. 
Co.,  1  C.  P.  Div.  286;  Irvine  v.  Mid- 
land, etc.  R.  Co.,  6  L.  R.  Ire.  55;  The 
Oregon,  55  Fed.  666,  5  C.  C.  A.  229. 
Compare  McEwan  v.  McLeod,  9  Ont. 
App.  239;  Connal  v.  Fisher,  10 
Rettie  (Scotch)   824. 

'8  Louisville,  etc.  R.  Co.  v.  Flan- 
agan, supra. 
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The  damages  for  withdrawing  a  vessel  before  the  expiration  of 
the  time  for  which  she  was  chartered  will  be  governed  by  the 
circumstances  of  the  parties  to  the  contract — the  unexpired 
term  of  the  charter  and  the  charterer's  knowledge  of  the  plans 
of  the  owner  for  the  use  of  the  vessel.'"  The  cost  of  delivering 
freight  to  another  carrier  may  be  recovered  where  there  has 
been  a  refusal  of  transfer  service ;  and  if  mandamus  proceedings 
have  necessarily  been  rfesorted  to  secure  such  service  the  sum 
reasonably  expended  for  attorney's  fees  may  be  a  ground  of 
damage.  The  allowance  of  damages  cannot  antedate  the  writ." 
§  900.  Liability  for  the  loss  of  shipper's  profits;  notice  to 
carrier  of  contract  for  profits;  shipper's  good  faith.  The  dif- 
ference between  the  agreed  price  and  the  actual  cost  or  value 
of  the  service  is  not  the  only  measure  or  item  of  damages  re- 
coverable. The  carrier's  refusal  to  receive  and  convey  property 
may  deprive  the  owner  of  an  opportunity  to  market  it  at  an 
advanced  price,  subject  him  to  a  loss  by  a  decline,  or  consequen- 
tial damage  in  ulterior  transactions  of  which  the  carrier  had 
notice  at  the  time  of  making  his  contract.  An  important  case 
in  Iowa  '^  is  an  instance  of  the  allowance  of  such  damages. 
The  action  was  brought  to  recover  on  account  of  the  failure  and 
refusal  of  the  defendant  to  carry  a  large  quantity  of  oats  from 
Dubuque  and  other  points  on  the  defendant's  railroad  to  Cairo. 
The  plaintiffs  were  government  contractors,  engaged  in  the 
business  of  supplying  forage  for  the  United  States  armies  dur- 
ing the  civil  war.  The  court  say:  "The  measure  of  damages 
against  a  carrier  for  violation  of  his  duty  or  contract  in  respect 
to  the  transportation  of  property  should  be  such  as  to  do  justice 
and  award  full  compensation,  and  no  more,  to  the  party  in- 
jured.'* Plaintiffs  must  be  compensated  for  the  profit  they 
would  have  realized,  which  is  the  difference  between  the  price 
they  paid  or  contracted  to  pay  for  the  oats  and  the.  price  under 
their  contract  with  the  government,  less  the  freight  to  Cairo. 

79  Tweedie  T.  C!o.  v.  Sangstad,  180  81  Cobb  v.  Illinois  Cent.  R.  Co.,  38 
Fed.  691,  103  0.  C.  A.  657.  Iowa  601. 

80  Larabee  Flour  Mills  Co.  v.  Mis-  8Z  Bridgman  v.  Steamboat  Emily, 
souri  Pac.  R.  Co.,  85  Kan.  214.  18  Iowa  509. 
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They  must  also  recover  for  the  sum  they  paid  or  are  liable  to 
pay  for  the  oats  purchased  by  them  or  agreed  to  be  delivered  by 
the  various  parties  with  whom  they  contracted.  If  the  oats 
were  actually  received  by  them,  or  were  not,  and  only  contracted 
to  be  delivered,  in  either  case  they  must  recover  the  sum  paid 
by  them  on  accoujit  of  the  oats,  or  on  account  of  their  liability 
upon  their  several  contracts  to  purchase  oats.  They  must  be 
made  whole  on  account  of  these  outlays  and  also,  as  we  have 
seen,  must  recover  the  profits  that  would  have  accrued  to 
them."  The  court  also  held  that  "interest  on  the  sums  lost  by 
plaintiffs  and  for  which  compensation  in  this  action  can  be 
recovered"  was  an  element  of  damages.'*  In  Mace  v.  Eamsey  '* 
there  was  a  failure  to  furnish  a  boat  which  had  been  contracted 
for  for  the  purpose  of  conveying  excursionists  in  and  around  a 
designated  bay.  The  damages  were  measured  by  what  such  a 
boat  as  was  to  be  supplied  would  have  been  worth  to  the  person 
who  engaged  it  for  the  use  to  which  it  was  to  have  been  put. 
Evidence  showing  that  tbe  boat  would  have  been  filled  with 
passengers  was  received.  The  profits  which  might  have  been 
realized  from  an  established  business  which  has  been  interfered 

83  To  the  same  effect,  H.  &  T.  C.  souii  Pac.  R.  Co.,  85  Kan.  214.    Bee 

R.  Co.  V.  Smith,  63  Tex.  322,  2  Am.  §§  913,  914. 

Neg.  Rep.  254;  Gulf,  etc.  R.  Co.  v.  In  reliance  upon  a  carrier's  prom- 

McCorquodale,   71   id.   41;    Same   v.  ise  to  transport  certain  ice  for  the 

Martin    (Tex.  Civ.  App.),  28  S.  W.  plaintiff  at  fixed  rates  he  bought  and 

576;  Buston  v.  Pennsylvania  R.  Co.,  sold  the  ice  to  one  who  agreed  to 

116   Fed.   235    (it   seems) ;    Day  v.  purchase  at  an  advanced  price  and 

Gravel,  72  Minn.  159.    Liability  for  P^^  t^«  ^^^'S''*  ^t  such  rates.    The 

lost  profits  is  declared  in  Baxley  v.  ''^''^^^  "^"^"^^^  ^  P^""^"™-     "  ^^« 

Tallassee  &  M.  R.  Co.,  128  Ala.  183,  ^^^^'  ^°'  f'  P™^  ^*  ^^''^^  ^^^J"^ 


which    cites    Vicksburg    R.    Co.    v. 


was  sold,  less  the  expense  of  ship- 

,„  ,,.        , „,    ,„     ,,  ping  it  and  less,  also,  such  sura  as 

Ragsdale,  46  Miss.  458;  Ft.  Worth  ^^ J^^    ^^^^    ^^^   ^^^^^^^   ^^^    .^ 

&  D.  C.  R.  Co.  y.  areathouse,  82  Tex.  ^^^^  ^^j^^^  ^^^^^^  ^^  ^^^^  .^  ^.^^^ 

104;   Central  T.  Co.  v.  Savannah  &  j^^^^   ^^^^   ^^j^^  together   with  in- 

W.  R.  Co.,  69  Fed.  683;  Simpson  v.  Merest  from  the  commencement  of 

London  &  N.  R.  Co.,  1  Q.  B.  Div.  the  action.    Bigelow  v.  Chicago,  etc. 

274;  Jameson  v.  Midland  R.  Co.,  50  e.  Cc,  104  Wis.  109. 

L.  T.  Rep.  426;  Hamilton  v.  West-  8474  N.  C.  11.     To  the  same  ef- 

ern  N.   C.   R.   Co.,   96   N.   C.    398;  feet,  Houston,  etc.  R.  Co.  T.  Hill,  70 

Missouri  Pac.  R.  Co.  v.  Nevin,  31  Tex.  51,  63  Tex.  381,  51  Am.  Rep.' 

Kan.  385;  Larabee  F.  M.  Co.  V.  Mis-  642. 
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witH  may  be  recovered  if  the  proof  makes  it  reasonably  certain 
what  they  would  have  been.'*  Damages  for  loss  of  customers 
and  loss  of  profits  are  recoverable  where  a  carrier  deliberately 
overcharges  a  shipper  who  is  a  competitor  in  the  sale  of  rail- 
road ties  and  refuses  to  furnish  proper  facilities  for  shipment.** 
In  an  action  against  a  carrier  for  breach  of  an  executory  con- 
tract to  carry  goods  it  was  held  that  the  measure  of  damages  is 
the  market  value  of  the  goods  at  the  place  to  which  they  should 
have  been  carried,  less  the  value  at  the  place  where  the  carrier 
agreed  to  receive  them  and  less  freight.*''  But  it  was  also  held 
that  the  fact  that  their  owner  informed  the  carrier  at  the  time 
of  making  the  contract  that  he  made  it  because  he  wished  to  make 
contracts  with  third  persons  for  the  sale  of  goods  to  them,  and 
that  he  did  make  such  contracts  afterwards,  does  not  entitle  him 
to  recover  of  the  carrier  the  profits  he  would  have  made  by  such 
contracts  but  for  the  breach  of  the  contract  of  carriage.  Endi- 
cott,  J.,  said :  "The  damages  for  which  a  carrier  is  liable  upon 
failure  to  perform  his  contract  are  those  which  result  from  the 


SB  Midland  Valley  E.  Co.  v.  Hoff- 
man C.  Co.,  91  Ark.  180. 

86  Louisville  &  N.  E.  Co.  v.  Ohio 
Val.  Tie  Co.-,  161  Ky.  212. 

8T  Harvey  v.  Connecticut,  etc.  E. 
Co.,  124  Mass.  421,  26  Am.  Eep.  673; 
Bracket  v.  McNair,  14  Johns.  170, 
7  Am.  Deo.  447;  O'Connor  v.  Fors- 
ter,  10  Watts  418 ;  Cowley  v.  David- 
son, 13  Minn.  92;  Texas  Pac.  R  Co. 
V.  Nicholson,  61  Tex.  491,  Harvey 
V.  Grand  Trunk  E.  Co.,  2  Hask.  124, 
250;  Pennsylvania  E.  Co.  v.  Titus- 
ville,  etc.  Co.,  71  Pa.  350;  Chicago, 
etc.  E.  Co.  V.  Wolcott,  141  Ind.  267, 
50  Am.  St.  320;  Missouri,  etc.  E. 
Co.  V.  Witherspoon  (Tex.  Civ.  App.), 
38  S.  W.  833;  Inman  v.  St.  Louis, 
etc.  E.  Co.,  14  Tex.  Civ.  App.  39, 
citing  the  text;  The  A.  Denicke,  138 
Fed.  645,  71  C.  C.  A.  95;  Biggs  v. 
Langhammer,  103  Md.  94;  Toledo 
&  0.  Cent.  E.  Co.  v.  Wren,  78  Ohio 
137;  Southern  Kansas  E.  Co.  v. 
O'Loughlin  L.  &  C.  Co.,  —  Tex.  Civ. 


App.  — ,  127  S.  W.  568;  Inman  v. 
St.  Louis,  etc.  E.  Co.,  14  Tex.  Civ. 
App.  39. 

It  is  immaterial  to  the  carrier 
what  the  plaintiflf,  lyhose  business 
necessities  required  he  should  sell 
the  property,  might  have  realized 
for  it  where  it  was  or  what  price  it 
would  have  brought  at  the  place  to 
which  it  would  have  befen  shipped  if 
the  contract  for  carriage  had  not 
been  broken.  St.  Louis  S.  E.  Co.  v. 
Leder,  87  Ark.  298. 

If  animals  are  delivered  by  a  car- 
rier at  a  place  other  than  that  to 
which  they  were  shipped  and  are 
sold  at  the  place  of  delivery,  the  car- 
rier is  liable  for  the  difference  be- 
tween the  price  realized  there  and 
what  would  have  been  realized  if 
the  sale  had  been  made  at  the  place 
to  which  the  animals  were  shipped. 
Tandy  v.  Wabash  E.  Co.,  68  Mo. 
App.  431. 
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natural  and  ordinary  consequences  contemplated  at  the  time  of 
making  the  contract  of  transportation,  and  a  larger  liability  can 
be  imposed  upon  him  only  when  it  is  in  the  contemplation  of 
the  parties  that  the  carrier  is  to  respond  in  case  of  breach  for 
special  and  exceptional  damages.  In  such  case  the  extent  and 
character  of  the  obligation  he  assumes  should  be  known  to  the 
carrier,  which  in  this  case  was  impossible,  as  the  contracts  were 
not  then  made.  The  mere  knowledge  on  the  part  of  the  defend- 
ant that  the  plaintiff  intended  to  make  contracts  for  the  sale  of 
the  ties  to  be  transported  cannot  impose  a  liability  upon  the  de- 
fendant for  loss  of  profits  on  such  contracts.  Whether  there 
would  be  a  loss  of  profits  it  was  of  course  then  impossible  to  de- 
termine, and  probable  profits  would  be  incapable  of  estima- 
tion.'* Shippers  must  act  in  good  faith  in  their  dealings  with 
carriers ;  they  cannot  increase  their  damages  by  tendering  goods 
for  shipment  after  they  have  notice  of  the  inability  of  the  car- 
rier to  move  them."  The  measure  of  damages  of  a  charter 
because  of  shortage  of  carrying  capacity  of  the  vessel  chartered 
is  the  amount  of  freight  charges  that  would  have^been  received 
from  the  cargo  owner  had  the  freight  shut  out  been  carried.®" 
The  measure  of  compensation  to  a  coal-mine  owner  for  failing 
to  transport  coal,  some  of  which  is  mined  and  some  of  which  is 
unmined,  is  the  difference  in  what  it  cost  to  mine  and  mariset 
the  coal,  plus  the  value  of  the  unmined  coal  and  what  it  could 
have  been  sold  for.®'  Liability  for  refusing  to  furnish  a  coal- 
mine siding  connection  is  measured  by  the  difference  in  the 
price  received  for  coal  after  the  connection  was  supplied  and 
the  price  which  would  have  been  received  for  such  coal  as  could 

8*  Harvey  v.  Connecticut,  etc.  R.  profits  he  would  have  made  if  he  had 

Co.,  124  Mass.  421,  26  Am.  Rep.  673;  transferred   his   contract;     Bohn  v. 

Houston,  etc.  R.  Co.  v.  Hill,  63  Tex.  Cleaver,  25  La.  Ann.  419;  Richard  v. 

381,  51  Am.  Rep.  642;  Swift  River  Holman,  123  Fed.  734. 

Co.  V.  Fitchburg  R.  Co.,  169  Mass.  89  shoptaugh  v.  St.  Louis,  etc.  R. 

326,  61  Am.  St.  288;  Crouch  v.  Great  ^^o.,  147  Mo.  App.  8. 


Northern    R.    Co.,    11    Ex.    742    (it 

seems)  ;     Goodin    v.     Southern     R.  jtt,.      ,r>x  -,„„n 

Co.,   125   Ga.   630,   6   L.R.A,(N.S.)       ^Z'^'tf^l^'^r,.    ZJ"^'^' 
1054;  Cincinnati,  etc.  R.  Co.  v.  Hans- 

] 


9*  Steamship    Rutherglen    Co.    v 
[bward  Houlder  &  Partni 
C.  A.  166,  203  Fed.  848. 
f»rd'l25  Kt.  37.  91  Illinois  Cent.  R.  Co.  v.  River  & 

A    charterer   cannot   recover    the      Rail  C.  &  C.  Co.,  150  Ky.  489. 
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reasonably  Lave  been  mined  and  sold  during  the  period  the 
connection  was  refused. ^^ 

§  901.  Increased  expenditures;  loss  of  customers.  The  de- 
fendants agreed,  by  charter-party,  with  the  plaintiff  that  their 
ship  should,  at  a  specified  time,  load  one  thousand  three  hun- 
dred tons  of  coal  in  the  river  Tyne  to  be  carried  to  Havre  for 
him.  They  broke  their  contract  and  the  plaintiff  had  in  conse- 
quence, first,  to  hire  other  vessels  at  an  advanced  freight,  and 
also  to  buy  one  thousand  three  hundred  tons  of  coal  at  an  en- 
hanced price.  He  was  unable,  according  to  the  custom  of  the 
colliery  trade  in  the  Tyne,  to  secure  a  cargo  until  he  had 
chartered  vessels  to  carry  it.  The  plaintiff  having  sued  the 
defendants  in  respect  of  both  these  heads  of  damage,  they  admit- 
ted their  liability  to  pay  the  advanced  freight,  but  denied  that 
they  were  liable  for  the  enhanced  price  of  the  coal.  At  the 
trial  the  rise  in  the  price  at  the  pit's  mouth  was  not  disputed; 
but  it  was  not  directly  proved  that  there  had  been  an  equiva- 
lent rise  at  Havre,  and  it  was  held  that  the  fact  of  the  plaintiff 
having  paid  the  additional  price  was  prima  facie  evidence  of 
damage  to  that  extent  and  entitled  him,  in  the  absence  of  evi- 
dence to  the  contrary,  to  recover.**  If  the  shipper  has  been 
unable  to  secure  other  means  of  transportation  during  the  season 
the  property  was  to  be  carried  and  there  is  no  market  for  it  at 
the  place  of  shipment  he  may  recover,  in  addition  to  the  differ- 
ence between  the  market  price  at  the  place  of  sale  when  it 
should  have  been  carried  and  the  market  price  when  it  could 
be  carried  and  sold,  the  cost  of  insurance  and  the  value  of  the 
use  of  the  proceeds  of  the  property  during  that  time.^*  Any 
reasonable  expense  directly  or  proximately  resulting  from  delay 

98  Cox  V.  Pennsylvania  E.  Co.,  240  additional  cost  of  pasturing  them  at 

Pa.  27.  the  place  they  were  oflfered  for  ship- 

93  Featheraton  v.  Wilkinson,  L.  R.  ment  over  the  cost  of  doing  so  at 

8  Ex.  122;  Stroms  Bruks  Aklie  Bo-  the  place  to  which  they  should  have 

lag  V.  Hutchison,   [1905]  App.  Cas.  been  shipped.     Gulf,  etc.  R.  Co.  v. 

515.  Hume,  87  Tex.  211.. 

Where  animals   offered   for   ship-  94  Shores   L.    Co.    v.   Starke,    100 

ment  were  to  be  pastured  at  their  Wis.    498;     Midland    Nav.    Co.    v. 

destination  the  shipper  recovered  the  Dominion  E.  Co.,  6  Ont.  L.  R.  432. 
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may  be  recovered,'^  as  that  incurred  while  awaiting  the  arrival 
of  freight,^*  the  expense  in  preparing  to  load  cars  which  are  not 
furnished  if  the  carrier  has  notice  of  the  facts,*'  the  expense  of 
holding  property  for  shipment  pending  compliance  with  an 
order  for  cars,'*  in  so  far  as  it  was  reasonably  necessary,"  the 
expense  of  restoring  animals  to  a  marketable  condition  where 
they  have  deteriorated  because  of  delay,*  as  well  as  the  cost  of 
feeding  them  to  prevent  deterioration.*  The  breach  of  a  special 
contract  for  the  delivery  of  freight  to  meet  the  vessel  of  a  con- 
necting carrier  is  attended  with  liability  for  expenses  prudently 
incurred  for  its  further  transportation.*  The  extra  cost  of  feed 
and  switching  charges  may  be  recovered  where  freight  is  mis- 
routed-*  The  abandonment  of  a  side-track  which  has  been  used 
for  the  receipt  and  delivery  of  goods,  if  reasonable  notice  of 
intention  to  do  so  has  not  been  given  and  no  facilities  are  left 
for  the  handling  of  goods,  is  attended  with  liability  for  such 
damages  as  followed.  The  expense  of  preparing  property  for 
shipment  may  be  shown,  and  if  there  is  no  other  feasible  way 
of  removing  it,  its  deterioration  or  loss  may  be  recovered  for. 
There  may  not  be  a  recovery  for  the  depreciation  of  the  value  of 
property  purchased  in  anticipation  of  the  continuance  of  the 
shipping  facilities.^ 

In  a  decision  rendei'ed  in  the  house  of  lords  it  was  held  that 
damages  were  recoverable  for  loss  of  customers  resulting  from 
such  default  of  a  carrier  to  transport  goods.  The  lord  chan- 
cellor thus  affirmed,  hypothetieally,  that  item  of  damage: 
"There  may  have  been  two  or  three  collieries  supplying  with 
coal  one  of  the  towns  or  places  mentioned  in  the  case,  the  owuer 

95  McKerall  v.  Atlantic  C.  L.  R.  »9  Texas  &  P.  E.  Co.  v.  Powell,  34 

Co.,  76  S.  C.  338;  Galena,  etc.  R.  Co.  Tex.  Ov.  App.  575. 

V.  Rae,  18  111.  488,  68  Am.  Dec.  574.  *  JoUiffe  v.  Northern  Pac.  E.  Co., 

98Revett   V.   Globe   Nav.   Co.,   68  52  Wash.  433,  21  Am.  Neg.  Rep.  518. 

^^^  300  2Groot  V.  Oregon  S.  L.  R.  Co.,  34 

.,T^T       I        ri  ,*     i     T>    r.  Utah  152. 

97  Waugh  V.  Gulf,  etc.  R.  Co.,  -  ,           ^  ^^^  ^ork  Cent.  R.  Co., 
Tex.  Civ.  App.  -   131  S.  W.  843.  ^^^  ^^^   j^^   ^^^ 

98  Texas  &  P.  R.  Co.  v.  Smith,  34  4gt  LouU,  etc.  R.  Co.  v.  True,  - 
Tex.  Civ.  App.  571;  St.  Louis,  etc.  Xex.  Civ.  App.  — ,  140  S.  W.  837. 
R.  Co.    v.    Ozier,   86   Ark.   179,   17  6  Burden  v.  Southern  R.  Co.,  2  Ga. 
L.R.A.(N.S.)  327.  App.  66. 

Suth.  Dam.  VoL  III.— 55. 
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of  one  of  these  collieries  being  Mr.  Q.,  and  the  other  collieries 
belonging  to  other  persons ;  the  restrictions  and  the  impediments 
placed  in  the  way  of  the  carriage  of  coal  for  Mr.  G.  may  have 
been  such  as  to  supplant  him  in  the  supply  of  coal  to  that 
particular  place,  and  to  give  the  supply  of  coal  virtually  into  the 
hands  of  his  rival  or  competitor  in  trade.  That  would  clearly 
be  a  loss  of  customers,  and  the  loss  occasioned  by  that  circum- 
stance, among  others,  would  be  a  head  under  which  damages 
might  be  awarded."  *  By  refusing  to  deliver  goods  to  a  drayman 
who  had  made  contracts  to  deliver  them  and  who  was  authorized 
to  receive  them,  the  defendant's  agent  knowing  of  such  contracts, 
a  carrier  becomes  liable  for  injury  to  the  business  of  the  plain- 
tiff.'' 

§  902.  Not  liable  for  remote  consequences.  As  is  true  in  other 
cases,  the  plaintiff  can  recover  only  such  damages  as  are  the 
natural  and  proximate  consequence  of  the  defendant's  breach  of 
his  contract  according  to  the  facts  and  circumstances  disclosed 
when  the  contract  was  made  or  prior  thereto.*     This  principle 


6  Lancashire  &  Y.  R.  Co.  v.  Gid- 
low,  L.  R.  7  Eng.  &  Ir.  App.  Cas. 
517.  See  Richmond  v.  Railroad  Co., 
40  Iowa  264,  and  Louisville  &  N.  R. 
Co.  V.  Queen  City  C.  Co.,  13  Ky.  L. 
Rep.  832  (Ky.  Super.  Ct.),  the  latter 
denying  the  right  to  recover  for 
loss  of  trade. 

T  Southern  R.  Co.  v.  Chambers, 
126  Ga.  404,  7  L.R.A.(N.S.)   926. 

8  Clement  v.  Louisville  &  N.  R. 
Co.,  153  Fed.  979;  The  A.  Denicke, 
138  Fed.  645,  71  C.  C.  A.  95;  South- 
ern R.  Co.  v.  Moody,  169  Ala.  292; 
Same  v.  Webb,  143  Ala.  304,  111 
Am.  St.  45;  Williams  v.  Atlantic  C. 
L.  R.  Co.,  56  Fla.  735,  24  L.R.A. 
(N.S.)  134,  131  Am.  St.  169;  Illinois 
Cent.  R.  Co.  v.  Nelson,  139  Ky.  449; 
Same  v.  Hopkinsville  C.  Co.,  132  Ky. 
578;  American  Exp.  Co.  v.  Jennings, 
86  Miss.  329,  109  Am.  St.  708;  Wy- 
ler  V.  Louisville  &  N.  R.  Co.,  6  Ohio 
N.  P.  (N.S.)  589;  Bracco  v.  Mer- 
chants' D.  T.  Co.,  61  N.  y.  Misc.  60; 


Harris  v.  Fargo  (Misc.),  113  N.  Y. 
Supp.  577;  Shieder  v.  Southern  R. 
Co.,  83  S.  C.  455;  Green  v.  Atlantic 
C.  L.  R.  Co.,  83  S.  C.  498;  Towles 
V.  Same,  83  S.  C.  501;  Matheson  v. 
Southern  R.,  79  S.  C.  155  (see  Kolb 
V.  Same,  81  S.  C.  536,  limiting  obiter 
remarks  in  this  case) ;  McKerall  v. 
Atlantic  C.  L.  R.  Co.,  76  S.  C.  338; 
Wehman  v.  Southern  R.,  74  S.  C. 
286;  Traywick  v.  Same,  71  S.  C.  82, 
110  Am.  St..  563;  Wesner  &  W.  Mfg. 
Co.  V.  Atlantic  C.  L.  R.,  71  S.  C.  211; 
Illinois  Cent.  R.  Co.  v.  Johnson,  116 
Tenn.  624;  Missouri,  etc.  R.  Co.  v. 
Harris,  —  Tex.  Kv.  App.  — ,  138 
S.  W.  1085;  Gulf,  etc.  R.  Co.  v. 
Cherry,  —  Tex.  Civ.  App.  — ,  129 
S.  W.  152;  Same  v.  Barber,  —  Tex. 
Civ.  App.  — ,  127  S.  W.  258;  Mis- 
souri, etc.  R.  Co.  V.  McLean,  55  Tex. 
Civ.  App.  130,  21  Am.  Neg.  Rep. 
562;  Haberzettle  v.  Trinity,  etc.  R. 
Co.,  46  Tex.  Civ.  App.  527;  Daube 
V.  Rock  Island  &  T.  R.  Co.,  39  Tex. 
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governs  though  there  has  been  a  deviation  from  the  instructions 
given  by  the  shipper ;  ^  and  is  not  affected  by  the  form  of  the 
action.^"  The  notice  must  inform  the  carrier  of  the  plaintiff's 
business  and  the  special  need  of  the  property."  While  recog- 
nizing that  notice  of  special  circumstances  given  subsequent  to 
the  contract  will  not  impose  liability  for  additional  damages  the 
supreme  court  of  Texas  has  ruled  it  is  otherwise  where  the  con- 
tract of  carriage  has  been  fully  performed  and  delivery  could 


Civ.  App.  24;  Missouri,  etc.  R.  Co. 
V.  Allen,  39  Tex.  Civ.  App.  236; 
Houston  &  T.  Cent.  R.  Co.  v.  Brown, 
33  Tex.  Civ.  App.  237;  Dorrance  v. 
International,  etc.  R.  Co.,  53  Tex. 
Civ.  App.  460,  126  S.  W.  694;  Wella 
Fargo  Exp.  v.  Thompson,  53  Tex. 
Civ.  App.  515;  Pacific  Exp.  Co.  v. 
Jones,  52  Tex.  Civ.  App.  367 ;  Clarke 
V.  Chesapeake  &  0.  R.  Co.,  63  W.  Va. 
423;  Revett  v.  Globe  Nav.  Co.,  68 
Wash.  300;  Hassler  v.  Gulf,  etc.  R. 
Co.,  —  Tex.  Civ.  App.  — ,  142  S.  W. 
629;  American  Exp.  Co.  v.  Burke, 
104  Miss.  275,  61  So.  312;  Alabama 
&  V.  R.  Co.  V.  McKenna,  104  Miss. 
843;  Yazoo  &  M.  Val.  R.  Co.  v. 
Allen,  —  Miss.  — ,  63  So.  572; 
Southern  Ry.  Co.  v.  Langley,  184 
Ala.  524;  St.  Louis,  etc.  R.  Co.  v. 
Farmers'  Union  G.  Co.,  34  Okla. 
270;  Chicago,  etc.  R.  Co.  v.  King, 
104  Ark."  215;  Dunne  v.  St.  Louis, 
etc.  R.  Co.,  168  Mo.  App.  372;  Prod- 
uce Reporter  Co.  v.  Adams  Exp. 
Co.,  176  111.  App.  74;  Eller  v.  Rail- 
road, 140  N.  C.  140,  3  L.R.A.(N.S.) 
225;  Delaney  v.  United  States  Exp. 
Co.,  70  W.  Va.  502  (notice  of  the 
circumstances  which  may  produce 
special  damages  must  be  given;  a 
mere  statement  of  the  fact  that  the 
shipper  wanted  the  article  quickly  is 
not  enough )  ;  St.  Louis,  etc.  R.  Co. 
V.  Neel,  56  Ark.  279;  Houston,  etc. 
R.  Co.  V.  Jackson,  62  Tex.  209; 
Armistead  v.  Shreveport  &  R.  R.  Co., 


108  La.  171;  Baxendale  v.  London, 
etc.  R.  Co.,  L.  R.  10  Ex.  35;  The 
Georg  Dumois,  115  Fed.  65,  52  C.  C. 
A.  659;  Clyde  C.  Oo.  v.  Pittsburg, 
etc.  R.  Co.,  226  Pa.  391,  26  L.R.A. 
(N.S.)  1191.     See  §  71. 

There  are  suggestions  in  some 
cases  that  the  carrier  may  be 
charged  with  notice  of  the  shipper's 
object  from  the  character  of  the 
goods  shipped;  but  where  cotton 
seed  meal  and  hulls  were  shipped  it 
was  not  apprised  that  loss  on  cattle 
would  result  to  the  shipper  because 
of  lack  of  feed.  Patterson  v.  Illinois 
Cent.  R.  Co.,  123  Ky.  783;  Illi- 
nois Cent.  R.  Co.  v.  Nelson,  139  Ky. 
449. 

Notice  after  goods  have  been 
shipped  of  circumstances  which  ren- 
der special  damages  a  probable  con- 
sequence of  delay  does  not  affect 
the  original  contract  so  as  to  im- 
pose liability  for  subsequent  unrea- 
sonable delay.  Illinois  Cent.  R.  Co. 
V.  Johnson,  116  Tenn.  624,  citing 
Bradley  v.  Chicago,  etc.  R.  Co.,  94 
Wis.  44 ;  Missouri,  etc.  R.  Co.  v.  Bel- 
cher, 89  Tex.  428;  Hooks  S.  Co.  v. 
Planters'  C.  Co.,  72  Ark.  275. 

8  St.  Louis  S.  E.  Co.  V.  Louisiana 
&  T.  L.  Co.,  50  Tex.  Civ.  App.  179. 

10  Moore  v.  Atlantic  C.  L.  R.  Co., 
85  S.  C.  19. 

iiKolb  V.  Southern  R.,  81  S.  C. 
536. 
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have  been  made  at  the  place  of  destination  without  additional 
preparations,  or  if  these  were  necessary  they  would  have  been 
so  if  notice  had  been  given  when  the  contract  was  made.  "The 
simple  fact  is  that  the  carrier  held  so  much  of  plaintiff's  prop- 
erty, of  which  he  desired  and  was  entitled  to  immediate  posses- 
sion for  a  special  purpose,  and  for  the  lack  of  which  defendant 
was  fully  informed  plaintiff  was  in  danger  of  suffering  the  loss 
for  which  compensation  is  now  sought,  which  loss  could  have 
been  prevented  by  mere  delivery  of  the  property.  In  such  a 
case  knowledge  of  these  facts,  when  the  contract  for  transporta- 
tion was  made,  appears  to  us  to  be  unessential."  ^*  The  rule 
generally  prevailing  is  aptly  illustrated  by  an  English  case. 
A  ship's  husband  covenanted  that  his  ship  should  at  one  port 
take  in  a  quantity  of  brandy  and  convey  it  to  another  port  and 
there  receive  a  cargo  of  freight,  etc.,  which  the  freighters  cove- 
nanted to  supply.  The  ship  did  not  take  the  brandy,  and  the 
freighters  did  not  furnish  a  full  homeward  cargo.  In  an  action 
on  the  charter-party  by  them  for  not  taking  the  brandy  it  was 
alleged  that  the  failure  to  furnish  the  homeward  cargo  was  the 
consequence,  and  that  in  an  action  by  the  ship's  husband  there- 
for he  had  recovered  damages  to  a  stated  amount  and  they  were 
put  to  costs  to  a  stated  amount.  On  the  trial,  Tindal,  0.  J., 
interrupted  counsel,  intimating  that  these  sums  could  not  be 
recovered,  and  said  the  breach  of  contract  for  not  shipping  the 
brandy  should  have  been  set  up  by  the  freighters  in  the  former 
action.  He  held  that  the  law  will  not  allow  so  idle  a  ceremony 
as  for  one  party  to  recover  a  sum  that  it  might  be  recovered 
back  by  the  other.  In  answer  to  the  contention  that  though  the 
damages  were  not  the  precise  sum  recovered  before,  still  that 
recovery  could  be  considered  as  a  mode  of  showing  the  amount 
to  which  the  plaintiff  was  entitled,  he  added:  "The  damages 
will  be  the  loss  in  consequence  of  not  shipping  the  brandy,  and 
all  such  damages  as  are  the  natural  and  necessary  consequences. 
Might  you  not  have  bought  brandy  yourselves  and  charged  the 

MBourland   T.   Choctaw,    etc.   K.      rule  was  also  applied  in  Chicago, 
Co.,    99    Tex.    407,    3    L.R.A.(N.S.) 
1111,  122  Am.  St.  Rep.  647.     This      etc.  R.  Co.  v.  King,  104  Ark.  215. 


S  902]  OABSIEBS.  3325 

difference  in  the  price?  No  man  would  be  safe  if  your  rule 
were  to  prevail.  If  I  contract  to  transfer  stock  and  do  not,  the 
party  with  whom  I  contracted  has  no  right  to  tell  me  a  month 
afterwards  that  if  I  had  transferred  the  stock  he  could  have 
bought  an  estate  with  the  money.  There  was  a  case  of  a  man 
who  brought  an  action  against  the  keeper  of  a  ferry-boat  for 
refusing  to  carry  him  across  a  river,  in  consequence  of  which  he 
sustained  loss  by  not  being  able  to  keep  an  appointment.  But 
it  was  held  that  he  could  not  recover  damages  on  any  such 
ground."  They  were  too  remote.^'  The  seizure  and  sale  of 
cattle  which  were  unloaded  from  the  cars  of  a  connecting  car- 
rier in  violation  of  the  law  of  the  state  in  which  they  were 
transferred  to  the  cars  of  the  defendant  is  too  remote  to  be  a 
groland  of  damage  if  the  carrier  was  without  notice  that  they 
were  of  a  kind  which  might  not  be  lawfully  unloaded  there. ^* 
The  loss  of  prizes  which  injured  animals  might  have  been 
awarded  at  an  exhibition  cannot  be  considered.**  In  an  Irish 
case  the  carrier  failed  to  transport  horses  which  he  knew  were 
wanted  at  a  certain  place  by  a  given  time  for  the  purpose  of 
being  exposed  to  inspection  preliminarily  to  an  auction  sale. 
In  consequence  of  such  neglect  the  horses  were  driven,  and 
being  in  soft  condition  on  account  of  the  feed  they  had  were  in- 
jured in  appearance  by  the  journey,  and  one  of  them  was  lamed. 
Those  sold  brought  smaller  prices  than  would  otherwise  have 
been  realized ;  some  were  not  sold.  The  evidence  was  to  the  ef- 
fect that  the  journey  would  not  have  injured  the  horses  if  they 
had  been  fed  differently.  The  carrier's  liability  was  limited  to 
such  deterioration  as  the  horses  would  have  sustained  if  they 
had  been  in  their  usual  condition  and  fit  to  make  the  journey 
and  for  the  time  and  labor  expended  on  the  road.*' 

In  an  action  against  a  carrier  for  refusing  to  receive  and 
transport  grain  properly  stored  for  transportation  it  is  com- 
petent for  the  plaintiff  to  give  evidence  that  because  of  such 

18  Walton  V.  Fothergill,  T  C.  &  P.      —  Tex.  Qv.  App.  — ,  140  S.  W.  502. 

392.  See  §  71. 

i*McAlister   v.    Chicago,   etc.    E. 
74  Mo    351  "Waller  V.Midland,  etc.  R.  Co.,  4 

15  Ft.  Worth,  etc,  E.  Co.  v.  Ikard,      L.  R.  Ir.  376,  reversing  2  id.  520. 


3326  S0TUEELAND    ON    DAMAGES.  [§    902 

refusal  his  grain  became  teated  and  spoiled,  notwithstanding 
the  fact  that  such  damage  resulted  from  something  inherent 
in  the  nature  of  the  grain  itself.^''  The  deterioration  in  the 
quality  of  animals  which  are  not  shipped  must  be  compensated 
for  by  the  carrier,^  who  is  chargeable  with  knowledge  of  the 
condition  of  the  place  in  which  property  transferred  to  it  is 
confined  during  its  enforced  detention."  A  carrier  who  deviates 
from  his  agreement  or  instructions  by  dispatching  the  goods 
from  the  terminus  of  his  route  by  a  different  conveyance  or 
carrier  and  thereby  subjects  them  to  increased  freight  is  liable 
for  the  difference.^"  It  has  been  said  that  he  is  also  liable  for 
all  damages  which  may  result  to  the  goods,  whether  it  be  proxi- 
mate or  not.**  The  refusal  to  transport  property  when  the  car- 
rier is  unable  to  store  it  does  not  authorize  its  owner  to  leave 
it  exposed  to  the  elements;  he  must  secure  it  from  damage 
thereby,  and  may  recover  the  expense  incurred  in  doing  so.** 
The  liability  of  the  carrier  for  property  received  for  shipment 
attaches  at  the  time  it  is  received  regardless  of  the  date  of  the 

17  Pittsburgh,  etc.  E.  Co.  v.  Mor-  sold  it,  after  giving  notice  of   his 
ton,  61  Ind.  539,  28  Am.  Kep.  682.  intention  to  do  so,  for  less  than  he 

18  Texas  Pac.  K.  Co.  v.  Nicholson,  paid  for  it.    He  sued  to  recover  the 
61  Tex.  491.  diflference    between    the    cost    price 

19  Red  River,  etc.  R.  Co.  v.  Eastin,  ^nd  the  amount  he  would  have  real- 
39  Tex.  Civ.  App.  579.  ^^^  jf  tljg  jj^y  had  been  carried  ac- 

20  Proctor  V.  Eastern  R.  Co.,  105  ^^^.^j^^g  ^^  ^.j^^  contract.  It  was  held 
Mass.  512;  Monteith  v.  Merchants'  ^j^^^  j^.^  damages  were  limited  to 
D.  Co.,  9  Ont.  App.  282,  1  Out  47;  ^^^  ^^^^^  ^^^^  ^^  ^^^  transportation 
Irvine  v.  Midland,  etc.  R.  Co.,  6  L.  R.  i.  c  ^i.  j-a  •  j.i, 
Ir.  55;  Pond-D.  L.  Co.  v.  Spencer,  8^°^^°/  °f^°^  ^^^  difference  m  the 
86  Fed.  846,  30  C.  C.  A.  430,  stated  <=^P^'=^*y  "^  *^^  ^^8°°^'  *°"^  ^^'  ^P" 
in  note  to  §  884.  P^^-^  "'^ly  ^«  ^^^  quantity  of  hay 

In  the  Irish  case  cited  a  carrier  delivered, 
had  agreed  to  carry  hay  in  large  "  Southern  Kansas  E.  Co.  v.  Cox, 

carriages  at  so  much  per  load.     A  ^3  Tex.  Civ.  App.  79. 
small   quantity   was    delivered   and  22H.  &  T.  C.  E.  Co.  v.  Smith,  63 

placed  in  carriages  of  less  capacity  Tex.  322,  2  Am.  Neg.  Rep.  254;  The 

for   which  the   contract    price    was  Plash,  Abb.  Adm.  119 ;  St.  Louis,  etc. 

charged.     After  the  refusal  to  fur-  R.  Co.  v.  Neel,  59  Ark.  279;  Inman 

nish  such  vehicles  as  the  contract  v.  St.  Louis,  etc.  E.  Co.,  14  Tex.  Civ. 

called  for  the  shipper  decUned  to  de-  App.  39;   Gulf,  C.  &  S.   F.  R.  Co. 

liver  the  balance   of  the  hay  and  v.  Chinski,  53  Tex.  Civ.  App.  21. 
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bill  of  lading.^'  Where  a  railroad  company  failed  to  transport 
coal  from  the  mine  it  was  proper  for  the  jury  to  consider  the 
plaintiff's  expenses  while  he  was  waiting,  expecting  cars  to  be 
furnished  and  any  reasonable  profits  he  could  have  made  dur- 
ing the  time  his  men  were  unemployed,  ajid  as  to  coal  mined, 
the  difference  between  its  value  at  the  mine  and  on  the  mar- 
ket ;  but  loss  of  trade  was  not  an  element  of  damage.^*  A  sales- 
man whose  compensation  is  based  on  commissions  on  accepted 
orders  cannot  recover  profits  upon  orders  he  might  have  taken 
while  awaiting  the  arrival  of  his  samples,  notwithstanding 
profits  made  previously  were  shown.**  The  carrier  is  not  respon- 
sible for  the  refusal  of  a  purchaser  to  accept  goods  damaged  in 
transit**  If  property  which  a  carrier  has  refused  to  carry  re- 
mains in  the  possession  of  the  owner  he  cannot  recover  interest 
paid  for  money  borrowed  nor  the  cost  of  insuring  the  property.*'' 
The  expense  of  disposing  of  the  carcass  of  an  animal  injured  by 
the  carrier's  neglect  is  not  too  remote  to  be  recovered.*'  The 
loss  of  the  net  income  from  a  business  may  be  recovered  for  the 
breach  of  a  carrier's  contract  to  deliver  coal;  depreciation  in 
the  value  of  the  property  used  in  the  business  was  not  recover- 
'able  because  the  existence  of  the  contract  might  be  terminated  by 
the  abandonment  of  the  business  at  any  time.  The  sum  recover- 
able was  lessened  to  the  extent  of  the  expense  the  plaintiff  would 
incur  in  performing  his  part  of  the  contract  to  repair  the  ap- 
proach to  his  place  of  business.*'  The  failure  to  transport 
animals  which  are  driven  back  from  the  station  whence  they 
were  to  be  shipped  to  the  place  where  they  originally  were  and 
from  there  to  a  station  on  another  railroad  from  which  they 
were  shipped  does  not  impose  upon  the  carrier  which  did  not 
transport  them  liability  for  the  loss  of  their  market  because 
they  arrived  too  late  for  a  good  market  and  in  poor  condition. 

28  St.  Louis,  etc.  R.  Co.  v.  Neel,  M  The  Berengere,  155  Fed.  439. 

supra.  21  Inman  v.  E.  Co.,  supro. 

84  Louisville  &  N.  R.  Co.  v.  Queeu  ^,  j,^  ^  ^^^  ^  ^  ^_  ^^ 
Citv  C.  Co.,  13  Ky.  L.  Rep.  832  (Ky.           ^       ^.      . 

Super   Ct.).     See  1901.'  -  Tex.  C,v.  App.  _,  155  S:  W.  676. 

85  Seaboard  A.  L.  R.  v.  Harris,  121  *'  Frankfort  &  C.  R.  Co.  v.  Jaek- 
Ga.  707.                                                      Bo»»>  163  Ky.  534. 
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It  was  liable  only  for  any  expense  incurred  in  returning  them 
to  such  place  and  any  depreciation  in  their  value  due  to  such 
drive."" 

§  903.  Must  respond  for  negligent  delay;  proximate  cause. 
A  carrier  is  liable  for  damages  resulting  from  delay  in  trans- 
portation where  he  fails  to  convey  and  deliver  within  the  time 
fixed  by  his  agreement.'*  In  the  absence  of  any  special  contract 
the  law  implies  an  agreement  on  his  part  to  transport  property 
within  a  reasonable  time.**  Liability  for  the  natural  and  proxi- 
mate consequences  of  delay  is  not  dependent  upon  the  carrier's 
apprehension  of  them.*'  The  actual  cause  of  delay,  where  it 
has  been  unreasonable,  is  open  to  inquiry  and  explanation,  and 
unless  the  carrier  be  at  fault  he  is  not  liable  for  the  damages 
which  ensue.    He  is  bound  to  reasonable  diligence ;  accident  or 


80  Howell  V.  St.  Louis  &  H.  R.  Co., 
171  Mo.  App.  92.  It  may  be  re- 
spectfully questioned  whether  this 
is  not  an  extreme  application  of  the 
doctrine  of  Hadley  v.  Baxendale,  at 
least  in  the  absence  of  evidence 
that  a  similar  decline  in  the  market 
value  of  the  animals  would  not  have 
followed  if  the  owner,  instead  of 
pursuing  the  course  adopted,  had 
kept  them  at  the  defendant's  sta- 
tion until  such  time  as  the  cars  con- 
tracted for  had  been  supplied. 

81  Darling  v.  Atchison,  etc.  R.  Co., 
76  Kan.  893;  Frey  v.  New  York 
Cent.,  etc.  R.  Co.,  114  App.  EKv. 
(N.  y.)  747;  Lewark  v.  Railroad 
Co.,  137  K  C.  383;  Lee  v.  Same,  136 
N.  C.  533;  Choctaw,  etc  R.  Co.  T. 
Jacobs,  15  Okla.  493;  Harmony 
V.  Bingham,  1  Duer  209;  Wilson  v. 
York,  etc.  R.  Co.,  18  Eng.  L.  &  Eq. 
557,  note;  Cowley  v.  Davidson,  13 
Minn.  92;  Sangamon,  etc.  R.  Co.  v. 
Henry,  14  HI.  159;  Leach  v.  New 
York,  etc.  R.  Co.,  89  Hun  377;  King 
V.  Woodbridge,  34  Vt.  565. 

The  action  may  be  brought  on  the 
contract  or  for  neglect  of  duty;  in 
either  case  the  measure  of  recovery 


is  determined  by  the  same  prind- 
ples.  Baltimore  &  0.  R.  Co.  T, 
Pumphrey,  59  Md.  390. 

If  it  is  on  the  contract  the  break- 
ing down  of  the  carrier's  train  is 
not  an  excuse  for  non-performance 
Gann  v.  Chicago  Great  Western  R 
Co.,  72  Mo.  App.  34. 

The  charges  fixed  for  delay  in  fur- 
nishing cars  by  a  raifroad  commis- 
sion do  not  affect  the  commou-law 
rights  of  shippers.  Yazoo,  etc.  R. 
Co.  V.  Fisher,  102  Miss.  708. 

32  Johnson  v.  New  York,  N.  H.  & 
H.  R.  R.,  Ill  Me.  263;  Louisville, 
etc.  R.  Co.  V.  Brinley,  17  Ky.  L.  Rep. 
9;  Denman  v.  Chicago,  etc.  R.  Co., 
62  Neb.  140;  Wells  Fargo  Exp.  v. 
Fuller,  13  Tex.  Civ.  App.  610;  John- 
son V.  East  Tennessee,  etc.  R.  Co., 
90  Ga.  810;  Story  on  Bailments, 
§  554a;  Ward  v.  New  York  Cent.  R. 
Co.,  47  N.  Y.  29;  Parsons  v.  Hardy, 
14  Wend.  215,  28  Am.  Dec.  521; 
Bowman  v.  Teal,  23  Wend.  306,  35 
Am.  Dec.  562;  Vicksburg,  etc.  R.  Co. 
V.  Ragsdale,  46  Miss.  458. 

83  Wisecarver  v.  Chicago,  etc.  B. 
Co.,  141  Iowa  121. 
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misforttme  will  excuse  him.**  A  carrier  ty  river  navigation, 
who,  owing  to  the  low  water,  is  unable  to  proceed  to  the  end  of 
the  voyage,  may  unload  and  store  the  goods  at  an  intermediate 
point  during  the  existence  of  the  obstruction,  but  he  is  liable 
for  the  expense  thereof  and  is  bound  to  take  care  of  them  whilst 
so  detained.*'  When  a  carrier  is  liable  for  a  negligent  delay 
in  the  transportation  and  delivery  of  goods  intrusted  to  him  he 
is  liable  for  such  proximate  damages  as  naturally  result  there- 
from,'® including  reasonable  expenses  incurred  because  there- 
of,*'' including  the  expense  of  holding  the  goods  for  a  rising 


**  Newport  News,  etc  Co.  v.  Mer- 
cer, 96  Ky.  475;  Louisville  &  N.  R. 
Co.  V.  Queen  City  C.  Co.,  13  Ky.  L. 
Eep.  832  (Ky.  Super.  Ct.)  ;  Geismer 
V.  Lake  Shore,  etc.  R.  Co.,  102  N.  Y. 
563,  55  Am.  Kep.  837;  Haas  v.  Kan- 
sas City,  etc  R.  Co.,  81  Ga.  702; 
Lake  Shore,  etc  R.  Co.  v.  Bennett, 
89  Ind.  457;  International,  etc.  R. 
Co.  v.  Tisdale,  74  Tex.  5,  15  Am.  St. 
812;  Wibert  v.  New  York  &  E.  R. 
Co.,  12  N.  Y.  245;  Pittsburg,  etc.  R. 
Co.  v.  Hazen,  84  HI.  36,  25  Am.  Rep. 
422;  Conger  v.  Hudson  River  R.  Co., 
6  Duer  375;  Parsons  v.  Hardy,  14 
Wend.  215,  28  Am.  The.  521;  Stead- 
man  V.  Western  T.  Co.,  48  Barb.  97; 
Blackstock  v.  New  Ywk  &  E.  R. 
Co.,  20  N.  Y.  48,  75  Am.  Dec  372; 
Nashville,  etc.  R.  Co.  v.  Jackson,  6 
Heisk.  271;  Eaat  Tennessee  &  C. 
Co.  v.  Nelson,  1  Cold.  272;  Lipford 
V.  Charlotte,  etc.  R.  Co.,  7  Rich. 
409;  Faulkner  v.  South  Pac.  R.  Co., 
51  Mo.  311;  Delaney  v.  United 
States  Exp.  Co.,  70  W.  Va.  502.  See 
Gratiot  St.  W.  Co.  v.  Missouri,  etc. 
E.  Co.,  124  Mo.  App.  545. 

On  the  removal  of  an  impediment 
to  the  transportaticm  of  goods,  or  as 
soon  as  it  can  reasonably  be  over- 
come, the  carriage  must  be  complet- 
ed without  further  delay.  Railroad 
Co.  V.  O'Donnell,  49  Ohio  St.  489, 
502,  34  Am.  St.  679. 


8B  Bennett  v.  Byram,  38  Miss.  17, 
75  Am.  Dec.  90;  Braithwaite  v. 
Power,  1  N.  D.  455. 

38Mott  V.  Chew,  137  Fed.  M7; 
Illinois  Cent.  R.  Co.  v.  Nelson,  139 
Ky.  449;  Louisville  &  N.  R  Co.  v. 
Mink,  126  Ky.  337;  Davidson  D. 
Co.  V.  Southern  R.  Co.,  147  N.  C. 
503;  Colvin  v.  Jones,  3  Dana  576; 
Briggs  V.  New  York  Cent.  R.  Co.,  28 
Barb.  515;  Hadley  v.  Baxendale,  9 
Ex.  341;  Baltimore  &  0.  R.  Co.  v. 
Pumphrey,  69  Md,  390;  Tebbs  v. 
Cleveland,  etc  R.  Co.,  20  Ind.  App. 
192;  Leach  v.  New  York,  etc.  R.  Co., 
89  Hun  377 ;.  Rosenberg  v.  Delaware, 
L.  &  W.  R.  Co.,  88  N.  Y.  Misc.  1. 

37  San  Antonio  &,  A.  P.  R.  Co.  v. 
Josey  (Tex.  Civ.  App.),  71  S.  W. 
606;  Pittsburgh,  etc.  R.  Co.  v.  Wood, 
45  Ind.  App.  1;  St.  Louis,  etc.  R.  Co. 
v.  Ozier,  86  Ark.  179,  17  L.R.A. 
(N.S.)  327  (if  the  carrier  has  notice 
that  property  is  ready  for  ship- 
ment) ;  Wisecarver  v.  Chicago,  etc. 
R.  Co.,  141  Iowa  121;  Illinois  Cent. 
R.  Co.  v.  Hopkinsville  C.  Co.,  132 
Ky.  578;  Bullock  v.  Charleston,  etc. 
R.  Co.,  82  S.  a  375,  21  Am.  Neg. 
Rep.  554;  Higgins  v.  United  States 
Exp.  Co.,  83  N.  J.  L.  398;  Eastern 
R.  Co.  V.  Littlefield,  —  Tex.  — ,  154 
S.  W.  543  (expense  of  holding  cat- 
tle at  station  before  and  after  cars 
were  to  be  supplied).     See  Pecos, 
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market"  The  Alabama  court  was  not  in  doubt  as  to  the  lia- 
bility of  a  carrier  for  all  damage  referable  to  a  negligent  prolon- 
gation of  the  transportation  through  its  natural  effect  upon  the 
physical  condition  or  latent  vicious  propensities  of  the  animals 
being  carried,  whereby  they  are  reduced  in  weight  or  strength 
more  than  they  would  have  been  had  prompt  carriage  and  de- 
livery been  made,  and  injure  each  other  in  consequence  of 
viciousness  aroused  by  the  excess  of  their  confinement  beyond 
the  time  necessary  for  transportation  and  delivery.'^  Unauthor- 
ized withholding  of  delivery  may  be  attended  with  liability  for 
the  value  of  the  use  of  property.*"  But  if  that  may  be  the  case 
where  there  is  delay  in  transporting  it  the  liability  does  not  ex- 
tend to  the  rental  value  of  the  outfit  of  which  but  a  part  was  in 
the  carrier's  possession."  Where  delay  occurs  because  of  fail- 
ure to  supply  cars  at  the  point  of  shipment  the  difference  in 
the  market  value  of  the  property  there  at  the  time  they  ought 
to  have  been  supplied  and  at  the  time  they  were  supplied  may  be 
regarded  in  fixing  the  compensation.**  The  ordinary  damages 
caused  by  delay  axe  not  special  and  need  not  be  alleged.*' 
Liability  for  delay  is  limited  to  the  condition  of  the  goods 
immediately  after  they  have  reached  their  destination,  or  with- 
in such  reasonable  time  thereafter  as  may  give  the  consignee 
opportunity  to  remove  them  and  take  reasonable  steps  to  pre- 
vent further  damage.  In  so  far  as  his  neglect  increases  the 
damage  or  adds  to  the  expense  of  caring  for  the  goods  he  must 

etc.  R.  Co.  V.  Bishop,  —  Tex.  dr.  in   this   case   were   delivered   in   a 

App.  — ,  154  S.  W.  305.    See  §§  901,  damaged  condition. 
Qll  89  Richmond  &  D.  R.  Co.  v.  Trous- 

88  Norfolk  &  W.  R.  Co.  v.  Wilk-  dale,  99  Ala.  389,  42  Am.  St.  69, 

inson,   106   Va.   775.     But   compare       ^^^  ^-  ^^"-^  ^-  C°-'  ^^S  Ala 

316. 


The     Ship     Compta,    5    Saw.   137, 
■where    it    is    said:     With    the    ex- 


*•  Atdiaon,  etc.  R.  Co.  v.  Bonr- 
dett,  74  Kan.  137. 

penses   mcidental   to   this    specula-  41  luinois  Cent.  R.  Co.  v.  Johnson. 

tion,    such    as    storage,    insurance,       j-,g  Tenn   624 

etc.,   the   ship   has   nothing   to   do.  48  Chattanooga     S.     R.     Co.     T. 

The   shipowner  has   not   authorized       Thompson,  133  Ga.  127. 
them.    He    can   neither   profit   nor  43  galley  v.  Seaboard  A.  L.  R.,  76 

lose  by  the  expenditure.     The  goods      S.  C.  173. 
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bear  it.**  The  fact  that  cattle  recovered  from  injuries  received 
during  shipment  after  having  been  put  in  a  pasture  should  be 
considered  in  computing  damages  in  an  action  to  recover  for 
alleged  negligent  delay  and  rough  handling.**  Where  a  carrier 
is  informed  that  a  farmer  needs  a  car  of  corn  and  that  there  is 
danger  of  a  levee  breaking  and  preventing  shipment  over  the 
line  special  damages  may  be  recovered  for  negligent  delay  in 
not  shipping  before  the  breaking  of  the  levee,  and  a  verdict  for  a 
less  sum  than  the  expense  of  transporting  the  grain  over  a  cir- 
cuitous route,  by  railroad  and  teams,  and  the  freight  advanced  to 
the  defendant  will  not  be  disturbed.*^ 

Where  the  delivery  of  a  package  of  confederate  money  was 
prevented  by  the  war  and  its  return  to  the  consignor  made 
impossible  by  the  same  cause,  though  reasonable  efforts  were 
made  to  accomplish  the  latter,  the  carrier  thereafter  ceased  to 
be  such  and  became  a  bailee.  Its  duty  was  to  return  the  money 
on  demand  after  the  restoration  of  peace.  It  was  not  liable  for 
interest  during  the  war,  nor  for  the  depreciation  in  the  value 
of  the  currency.*^  Where  a  telegraph  company  negligently  de- 
layed to  transmit  money  to  pay  a  note  until  the  day  following 
the  protest  thereof,  it  was  not  liable  for  damages  to  the  credit  of 
the  maker  in  the  absence  of  proof  of  pecuniary  loss.*'  A  ship- 
per who  incurs  liability  for  demurrage  to  a  railroad  company  in 
consequence  of  a  ship  not  being  ready  to  have  property  loaded 
may  recover  from  the  shipowner  though  it  was  unusual  to  de- 
liver property  by  cars  and  the  carrier  was  not  informed  that  the 
delivery  would  be  so  made.*^  A  carrier  by  rail  who  knows  when 
he  contracts  to  deliver  goods  to  a  vessel  that  the  shipper  will  be 

4*  Gulf,  C.  &  S.  F.  R.  Co.  V.  Chin-  change   of   style   is   not   ground   of 

ski,  53  Tex.  Civ.  App.  21.  damage  against  a  carrier  who  has 

*5  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  failed  to  notify  the  shipper  of  their 

Shank  &  Dean,  —  Tex.   Civ.   4.PP-  return  to  him,  the  only  notice  given 

— ,  167  S.  W.  1093.  the    carrier    being    that    the    goods 

46  Jonesboro,  L.  C.  &  E.  R.  Co.  v.  were  marked  as  indicated.  Lich- 
Dunnavant,  —  Ark.  — .  174  S.  W.  tenstein  v.  Fargo,  66  N.  Y.  Misc. 
1187.  149. 

47  Caldwell  v.  Southern  Exp.  Co.,  48  Smith  v.  Western  U.  Tel.  Co., 
1  Flip.  85.  150  Pa.  561. 

Depreciation     in     the     value     of  49  Welch    v.    Anderson,    8    T.    L. 

"millinery  goods"  by  reason  of  the      Rep.  119. 
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liable  for  demurrage  in  case  of  delay  must  respond  to  the  extent 
of  the  payment  made  or  liability  incurred  on  that  account.'" 
A  consignee  of  delayed  goods,  part  of  which  are  tendered,  must 
accept  them  regardless  of  his  need  of  them,  otherwise  he  can 
recover  only  for  the  damage  done  them  and  that  caused  by  the 
delay.*'  According  to  the  weight  of  authority,  a  carrier  who 
neglects  to  transport  grain  stored  in  an  elevator  is  not  respon- 
sible for  its  destruction  by  fire  while  it  remains  there.  The 
fire,  not  the  negligeaee,  is  the  proximate  cause  of  the  loss.*^ 
The  opposing  view  is  strongly  maintained  in  several  courts.  *' 
Delay  in  forwarding  tools  does  not  impose  liability  for  a  per- 
sonal injury  the  shipper  sustained  while  engaged  in  an  employ- 
ment he  would  not  have  taken  but  for  such  delay.**  In  the 
absence  of  notice  of  the  special  circumstances  a  carrier  negli- 
gently delaying  the  transportation  of  machinery  for  use  in  a 
mill  is  not  liable  for  interest  on  money  borrowed  for  speculative 
uses  or  damage  to  property  purchased  therewith,  nor  for  loss 
of  the  profits  of  the  miU.°* 


60  Southern  R.  Co.  v.  Lewis,  165 
Ala.  451. 

Bl  Central  B..  Co.  v.  Montmollen, 
145  Ala.  468  117  Am.  St.  58.  See 
§  156. 

62  Davis  V.  Central  Vermont  E. 
Co.,  66  Vt.  290,  44  Am.  St.  852. 
But  see  §  37. 

The  view  of  the  Vermont  court  la 
in  harmony  with  that  held  in  Mor- 
rison v.  Davis,  20  Pa.  171,  57  Am. 
Deo.  695;  Denny  v.  New  York,  etc. 
E.  Co.,  13  Gray  481,  74  Am.  Dec. 
645;  Hoadley  v.  Northern  Transp. 
Co.,  115  Mass.  304,  15  Am.  Eep. 
106;  Railroad  Co.  v.  Reeves,  10 
Wall.  176,  19  L.  ed.  909 ;  Daniels  v. 
Ballentine,  23  Ohio  St.  532,  13  Am. 
Rep.  264;  Michigan,  etc.  R.  Co.  v. 
Burrows,  33  Mich.  6;  McVeagh  v. 
Atchison,  etc.  R.  Co.,  3  N.  M.  327; 
French  v.  Merchants  &  Miners'  T. 
Co.,  199  Mass.  433,  19  L.R.A.(N.S.) 
1006,  127  Am.  St.  506. 


63  Greene  v.  Louisville  &  N.  E. 
Co.,  163  Ala.  138,  136  Am.  St.  67; 
Hemsheim  v.  Newport  News  &  M. 
V.  Co.,  18  Ky.  L.  Rep.  227,  citing 
Louisville  &  N.  R.  Co.  v.  Brownlee, 
14  Bush  59. 

In  opposition  to  the  rule  of  the 
Vermont  ease  are  Condict  v.  Grand 
Trunk  R.  Co.,  54  N.  Y.  500,  and 
several  earlier  cases  in  that  state; 
Michigan,  etc.  R.  Co.  v.  Curtis,  80 
111.  324;  Wolf  V.  American  Exp. 
Co.,  43  Mo.  421,  97  Am.  Dec.  406; 
Davis  V.  Wabash,  etc.  R.  Co.,  89 
Mo.  340,  68  Am.  Rep.  117 ;  Southern 
Exp.  Co.  V.  Womack,  1  Heisk.  256 ; 
and,  it  seems,  McOlary  v.  Sioux 
City  &  P.  R.  Co.,  3  Neb.  44,  19  Am. 
Rep.  631.    See  §§  37,  38. 

64  Chicago,  etc.  R.  Co.  v.  Duran, 
38  Okla.  719. 

66  St.  Louis,  etc.  R.  Co.  v.  Farm- 
ers' Union  G.  Co.,  34  Okla.  270. 
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§  904.  Limitation  of  liability  by  contract;  effect  of  Carmack 
Amendment  to  Interstate  Commerce  Act.  Carriers  may,  to  some 
extent,  varying  in  the  different  states,  limit  their  common-law 
liability  by  contract,  provided  the  contract  is  just  and  reason- 
able in  the  eye  of  the  law.°'    The  general  current  of  authority 


B6  Cleveland,  C,  C.  &  St.  L.  R. 
Co.  V.  Blind,  182  Ind.  398;  Meade 
V.  Missouri,  K.  &  T.  R.  Co.,  183 
Mo.  App.  353;  Southern  R.  Co.  v. 
Brewster,  9  Ala.  App.  597;  Jones 
V.  Wells  Fargo  Exp.  Co.,  83  Misc. 
(N.  Y.)  508;  New  Jersey  S.  N.  Co. 
V.  Merchants'  Bank,  6  How.  344,  ■ 
12  L.  ed.  465 ;  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  ed.  627,  10 
Am.  Neg.  Gas.  624;  Alair  v. 
Northern  Pac.  R.  Co.,  53  Minn.  160, 
39  Am.  St.  588,  19  L.E.A.  764; 
Coupland  v.  Housatonic  R.  Co.,  61 
Conn.  531,  15  L.R.A.  534;  Keller- 
man  V.  Kansas  City,  etc.  R.  Co., 
136  Mo.  177;  Johnstone  v.  Rich- 
mond, etc.  R.  Co.,  39  S.  C.  55 ;  Dunt- 
ley  V.  Boston  &  M.  R.,  66  N.  H. 
263,  9  L.E.A.  449;  Durgin  v.  Amer- 
ican Exp.  Co.,  66  N.  H.  277;  49 
Am.  St.  610,  9  L.R.A.  453;  Davis 
V.  Central  Vermont  R.  Co.,  66  Vt. 
290,  44  Am.  St.  852;  Schaller  v. 
Chicago  &  N.  R.  Co.,  97  Wis.  31; 
Oourteen  v.  Kanawha  Dispatch,  110 
Wis.  610;  Jennings  v.  Smith,  106 
Fed.  139,  45  C.  C.  A.  249;  O'Malley 
v.  Great  Northern  R.  Co.,  86  Minn. 
380;  Fern  v.  Adams  Exp.  Co.,  51 
Pa.  Super.  Ct.  204;  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Grady,  —  Tex.  Civ. 
App.  — ,  171  S.  W.  1019;  Cau  v. 
Texas  &  P.  R.  Co.,  194  U.  S.  427,  48 
L.  ed.  1053,  24  Sup.  Ct.  663;  Chi- 
cago, etc.  R.  Co.  V.  Slaughter,  84 
Ark.  423;  St.  Louis,  etc.  R.  Co.  v. 
Burgin,  83  Ark.  502 ;  Central  R.  Co. 
V.  City  Mills  Co.,  128  Ga.  841 ;  Rags- 
dale  V.  Southern  R.  Co.,  119  Ga.  627, 
17  Am.  Neg.  Rep.  659 ;  Chicago,  etc. 
R.  Co.  V.  Hare,  36  Ind.  App.  422; 


McManus  v.  Chicago,  etc.  R.  Co., 
138  Iowa  150,  128  Am.  St.  180; 
Baltimore  &  0.  R.  Co.  v.  Whitehill, 
104  Md.  295;  French  v.  Merchants 
&  Miners'  T.  Co.,  199  Mass.  433,  19 
L.R.A.(N.S.)  1006,  127  Am.  St. 
506;  McGregor  v.  Oregon  R.  &  N. 
Co.,  50  Ore.  527,  14  L.R.A.(N.S.) 
668;  Baker  v.  Atlantic  C.  L.  R.  Co., 
82  S.  C.  146,  129  Am.  St.  873;  (see 
Faulk  T.  Columbia,  etc.  R.  Co.,  82 
S.  C.  369,  21  Am.  Neg.  Rep.  502)  ; 
Winslow  V.  Atlantic  C.  L.  R.  Co.,  79 
S.  C.  344;  Nashville,  etc.  R.  Co.  v. 
Stone,  112  Tenn.  348,  17  Am.  Neg. 
Rep.  663,  105  Am.  St.  955;  Benson 
V.  Oregon  S.  L.  R.  Co.,  35  Utah 
241,  136  Am.  St.  1052.  Contra,  un- 
der the  constitution.  Lewis  v. 
Louisville  &  N.  R.  Co.,  135  Ky.  361. 
And  as  to  livestock  by  statute. 
Carstens  P.  Co.  v.  Southern  Pac. 
Co.,  58  Wash.  239,  27  L.R.A.(N.S.) 
975.  See  Railway  v.  Cravens,  57 
Ark.  112,  38  Am.  St.  217,  18  L.R.A. 
527;  Louisville  &  N.  R.  Co.  v.  Gil- 
bert, 88  Tenn.  430,  7  L.  R.  A.  162; 
Illinois  Cent.  R.  Co.  v.  Lancashire 
Ins.  Co.,  79  Miss.  114;  Hughes  v. 
Pennsylvania  R.  Co.,  202  Pa.  222, 
12  Am.  Neg.  Rep.  185;  Pittman  v. 
Pacific  Exp.  Co.,  24  Tex.  Civ.  App. 
595;  Hutchinson  on  Carriers  (2nd 
ed.),  ch.  7;  §  926,  vnfra. 

A  cpntract  specifying  the  place 
for  valuing  the  goods  carried  is 
valid.  Southern  R.  Co.  v.  Cofer, 
149  Ala.  565. 

Under  the  Hepburn  Act  the 
initial  carrier  may  not  limit  its  lia- 
bility to  its  own  line  for  an  inter- 
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is  to  the  effect  that  contracts  which  exempt  them  from  the  conse- 
quences of  their  negligence  or  misconduct,  or  that  of  their 
agents  or  servants  are  not  just  and  reasonable,  but  are  void." 


state  shipment.  Dodge  v.  Chicago, 
etc.  R.  Co.,  Ill  Minn.  123. 

In  some  states  where  a  carrier  at- 
tempts to  limit  its  liability  by  con- 
tract,' it  must  show  that  the  ship- 
per assented  to  the  terms  thereof. 
Irby  V.  Southern  Exp.  Co.,  96  S.  C. 
354.  While  in  others,  in  the  ab- 
sence of  fraud  or  other  sufficient 
excuse  the  shipper  will  be  presumed 
to  have  assented  to  its  terms. 
McKinney  v.  Boston  &  M.  R.  R., 
217    Mass.   274. 

fi'  Louisville  &  N.  R.  Co.  v.  Jones, 
12  Ala.  App.  347  (in  the  absence  of 
statute)  ;  Union  Pac.  R.  Co.  v.  Lib- 
by,  27  Colo.  App.  Ill;  Young  v. 
Maine  Cent.  R.  Co.,  113  Me.  113; 
Buckley  v.  Bangor  &  A.  R.  Co.,  113 
Me.  164;  Zetler  v.  Tonopah  &  G. 
R.  Co.,  35  Nev.  381;  Glenn  v.  At- 
lantic Coast  Line  R.  Co.,  96  S.  C. 
357;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Roger,  —  Tex.  Civ.  App.  — ,  169 
S.  W.  1093 ;  Broadwood  v.  Southern 
Exp.  Co.,  148  Ala.  17;  Southern 
Exp.  Co.  V.  Owens,  146  Ala.  412, 
8  L.R.A.(N.S.)  369,  119  Am.  St. 
41;  Arkansas  Southern  R.  Co.  v. 
Murphy,  83  Ark.  562;  Klair  v. 
Philadelphia,  etc.  R.  Co.,  2  Boyce 
(Del.)  274;  Southern  Exp.  Co.  v. 
Hanaw,  134  Ga.  445,  137  Am.  St. 
227;  Atlanta  &  W.  P.  R.  Co.  v. 
Broome,  3  Ga.  App.  641;  Mcintosh 
V.  Oregon  R.  &  N.  Co.,  17  Idaho  100; 
Lake  Shore,  etc.  R.  Co.  v.  Teeters, 
166  Ind.  335,  5  L.R.A.(N.S.)  425, 
20  Am.  Neg.  Rep.  309;  Pittsburgh, 
etc.  R.  Co.  V.  Higgs,  165  Ind.  694, 
4L.RA.(N.S.)  1081;  Wiseearver  v. 
Chicago,  etc.  R.  Co.,  141  .owa  121; 
Powers  v.  Chicago,  etc.  R.  Co.,  130 
Iowa    615;    Southern    Exp.    Co.    v. 


Rothenberg,  87  Miss.  656,  112  Am. 
St.  466  (exemption  of  express  com- 
pany from  liability  of  railroad 
company  over  whose  road  goods 
were  carried)  ;  Yazoo,  etc.  R.  Co.  v. 
Grant,  86  Miss.  565,  109  Am.  St. 
723;  Davis  v.  Wabash  R.  Co.,  122 
Mo.  App.  637;  Bushnell  v.  Same, 
118  Mo.  App.  618;  Smith  v.  Chi- 
cago, etc.  R.  Co.,  112  Mo.  App.  610; 
Nelson  v.  Great  Northern  R.  Co., 
28  Mont.  297,  15  Am.  Neg.  Rep. 
367;  Miller  v.  Chicago,  etc.  R.  Co., 
85  Neb.  458;  Peerless  Mfg.  Co.  v. 
New  York,  etc.  R.  Co.,  73  N.  H. 
328;  Springfield  v.  Southern  R. 
Co.,  152  N.  C.  125;  McConnell  v. 
Same,  144  N.  C.  871,  citing  the 
text;  Parker  v.  Atlantic  C.  L.  R. 
Co.,  133  N.  C.  335,  17  Am.  Neg. 
Rep.  649,  63  L.R.A.  827;  Hanson 
V.  Great  Northern  R.  Co.,  18  N.  D. 
324,  138  Am.  St.  768;  Wells  v. 
Same,  59  Ore.  165,  34  L.R.A.  (N.S.) 
818;  Berry  v.  Chicago,  etc.  R.  Co., 
24  S.  D.  611;  Missouri,  etc.  R.  Co. 
V.  Harriman,  —  Tex.  Civ.  App.  — , 
128  S.  W.  932;  Baltimore  &  O.  R. 
Co.  V.  Oriental  0.  Co.,  51  Tex.  Civ. 
App.  336;  International,  etc.  R.  Co. 
V.  Vandeventer,  48  Tex.  Civ.  App. 
366;  Houtz  v.  Union  Pac.  R.  Co., 
33  Utah  175,  17  L.R.A.(N.S.)  628; 
Bosley  v.  Baltimore  &  0.  R.  Co.,  54 
W.  Va.  563,  17  Am.  Neg.  Rep.  654, 
66  L.R.A.  871;  Liverpool  &  G.  W. 
S.  Co.  V.  Phoenix  Ins.  Co.,  129  U.  S. 
397,  32  L.  ed.  788;  East  Tennessee, 
etc.  R.  Co.  V.  Johnston,  75' Ala.  596, 
51  Am.  Rep.  489;  St.  Louis,  etc.  R. 
Co.  V.  Lesser,  46  Ark.  236;  Rosen- 
feld  V.  Peoria,  etc.  R.  Co.,  103  Ind. 
121,  53  Am.  Rep.  500;  Kansas  City, 
etc.  R.  Co.  V.  Simpson,  30  Kan.  645, 
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In  some  states  contracts  limiting  the  carriers'  liability  for  negli- 
gence or  misconduct  of  their  servants  and  agents  are  valid  and 


46  Am.  Eep.  104;  McFadden  v. 
Missouri  Pac.  E.  Co.,  92  Mo.  343, 
1  Am.  St.  721;  Conover  v.  Pacific 
Exp.  Oo.,  40  Mo.  App.  31;  Mer- 
cliants'  D.  T.  Co.  v.  Bloch,  86  Tenn. 
302,  6  Am.  St.  847,;  Southern  Pac. 
R.  Co.  V.  Maddox,  75  Tex.  300; 
Black  V.  Goodrich  T.  Co.,  55  Wis. 
319,  42  Am.  Rep.  713;  Reno  v.  Ho- 
gan,  12  B.  Mon.  63,  54  Am.  Dec. 
513;  Hawkins  v.  Great  Western  R. 
Co.,  17  Mich.  57,  97  Am.  Dec.  179; 
Louisville,  etc.  R.  Co.  v.  Hodges,  9 
Bush  645,  15  Am.  Rep.  740;  Rhodes 
V.  Louisville,  etc.  R.  Co.  9  Bush 
688;  Welsh  v.  Pittsburg,  etc.  R. 
Co.,  10  Ohio  St.  65,  75  Am.  Dec 
490;  Powell  V.  Pennsylvania  R.  Co., 
32  Pa.  414,  12  Am.  Neg.  Cas.  559, 
75  Am.  Dec.  564;  Camden,  etc.  R. 
Co.  V.  Baldauf,  16  Pa.  67,  55  Am. 
Dec.  481;  Goldey  v.  Pennsylvania 
R.  Co.,  30  Pa.  242,  72  Am.  Dec. 
703,  10  Am.  Neg.  Cas.  196;  Empire 
T.  Co.  v.  Wamsutta  0.  R.  &  M.  Co., 
63  Pa.  14,  3  Am.  Rep.  515;  Farn- 
ham  V.  Camden  &  A.  R.  Co.,  55  Pa. 
53;  American  Exp.  Co.  v.  Sands, 
id.  140;  Adams  Exp.  Co.  v.  Stettan- 
ers,  61  111.  184,  14  Am.  Rep.  57; 
The  Pacific,  Deady  17;  York  Mfg 
Co.  V.  Illinois  Cent.  R.  Co.,  1  Biss. 
377;  Railroad  Co.  v.  Lockwood,  17 
Wall.  357,  21  L.  ed.  627;  Michigan, 
etc.  R.  Co.  V.  Heaton,  37  Ind.  448, 
10  Am.  Rep.  89;  Bank  v.  Adams 
Exp.  Co.,  93  U.  S.  174,  23  L.  ed.  874; 
Welch  V.  Boston,  etc.  R.  Co.,  41 
Conn.  333;  Jacobus  v.  St.  Paul,  etc. 
R.  Co.,  20  Minn.  125,  9  Am.  Neg. 
Cas.  489,  18  Am.  Rep.  360 ;  Moses  v. 
Boston,  etc.  E.  Co.,  24  N.  H.  71,  55 
Am.  Dec.  222;  Bodenham  v.  Ben- 
nett, 4  Price  31;  Fish  v.  Chapman, 
2  Ga.  349,  46  Am.  Dec.  393;  Jones 


V.  Voorhees,  10  Ohio  145 ;  Lee  v. 
Raleigh,  etc.  E.  Co.,  72  N.  0.  236, 
17  Am.  Neg.  Cas.  135;  Ashmore  v. 
Pennsylvania  S.  T.  &  T.  Co.,  28  N. 
J.  L.  180;  Atchison,  etc.  R.  Co.  v. 
Washburn,  5  Neb.  117;  Ketchum  v. 
American  Exp.  Co.,  52  Mo.  390; 
Lupe  V.  Atlantic,  etc.  R.,  3  Mo.  App. 
77;  School  Dist.  v.  Boston,  etc.  E. 
Co.,  102  Mass.  552,  3  Am.  Eep.  502 ; 
Sager  v.  Portsmouth,  etc.  E.  Co.,  31 
Me.  228,  60  Am.  Dec.  650;  Fille- 
brown  v.  Grand  Trunk  E.  Co.,- 55 
Me.  462,  92  Am.  Dec.  606;  Little  v. 
Boston,  etc.  R.  Co.,  66  Me.  239; 
Goggin  v.  Kansas,  etc.  R.  Co.,  12 
Kan.  416;  Railroad  Co.  v.  Pratt, 
22  Wall.  123,  22  L.  ed.  827;  Alair  v 
Northern  Pac.  R.  Co.,  53  Minn.  160, 
19  L.R.A.  764,  39  Am.  St.  588,  and 
local  cases  cited;  Fairchild  v.  Phil- 
adelphia, etc.  R.  Co.,  148  Pa.  527; 
Lang  v.  Pennsylvania  R.  Co.,  154 
Pa.  342,  35  Am.  St.  846,  20  L.R.A. 
360;  Ballou  v.  Earle,  17  R.  I.  441, 
33  Am.  St.  881,  14  L.R.A.  433; 
Union  Pac.  R.  Co.  v.  Rainey,  19 
Colo.  225,  34  Pac.  986;  Louisville, 
etc.  E.  Co.  V.  Keefer,  146  lud.  21, 
9  Am.  Neg.  Cas.  278,  58  Am.  St. 
348,  38  L.E.A.  93;  Hudson  v. 
Northern  Pac.  R.  Co.,  92  Iowa  231, 
54  Am.  St.  550;  Louisville  &  N.  R. 
Co.  V.  Owen,  93  Ky.  201;  Leonard 
V.  Chicago  &  A.  R.  Co.,  54  Mo.  App. 
293;  Vaugh  v.  Wabash  R.  Co.,  62 
id.  461;  Atchison,  etc.  R.  Co.  v. 
Lawler,  40  Neb.  356;  Chicago,  etc. 
R.  Co.  v.  Gardiner,  51  Neb.  70,  2 
Am.  Neg.  Rep.  26;  Dixie  O.  Co.  v. 
Southern  Exp.  Co.,  120  N.  C.  348, 
2  Am.  Neg.  Rep.  636,  58  Am.  St. 
795;  Pittsburgh,  etc.  R.  Co.  v. 
Sheppard,  56  Ohio  St.  68,  1  Am. 
Neg.  Rep.  517,  60  Am.  St.  732;  In- 
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effectual."  In  New  York  when  general  words  in  tlie  contract 
of  a  carrier  limiting  his  liability  may  operate  without  including 
his  negligence  or  that  of  his  servants  it  Avill  not  be  presumed 
that  they  were  intended  to  include  it  j  every  presumption  is 
against  such  an  intention  and  the  contract  will  not  be  construed 
as  exempting  from  liability  for  negligence  unless  it  is  expressed 
in  unequivocal  terms.  Accordingly,  when  by  a  contract  of  ship- 
ment the  carrier  or  railroad  company  in  consideration  of  a 
reduced  rate,  was  released  from  liability  for  any  damage  or 
injury  "from  whatsoever  cause  arising,"  the  exemption  did 
not  include  a  loss  arising  from  his  negligence.**  Where  cattle 
were  delivered  for  immediate  shipment,  but  a  written  contract 


ternational,  etc.  R.  Co.  v.  Foltz,  3 
Tex.  Civ.  App.  644;  Gulf,  etc.  R. 
Co.  V.  Eddina,  7  Tex.  Civ.  App.  116; 
Houston,  etc.  R.  Co.  v.  Davis,  11 
Tex.  Civ.  App.  24;  Williams  v. 
Oregon  S.  L.  R.  Co.,  18  Utah  210, 
72  Am.  St.  777;  Berry  v.  West  Vir- 
ginia &  P.  R.  Co.,  44  W.  Va.  538, 
545,  4  Am.  Neg.  Rep.  241,  67  Am. 
St.  781;  Abrams  v.  Milwaukee,  etc. 
R.  Co.,  87  Wis.  485,  41  Am.  St.  55; 
Davis  V.  Chicago,  etc.  R.  Co.,  93 
Wis.  470,  10  Am.  Neg.  Oas.  507, 
57  Am.  St.  935;  Lamb  v.  Chicago, 
etc.  R.  Co.,  101  Wis.  138;  Calde- 
ron  V.  Atlas  S.  Co.,  170  U.  S.  272, 
42  L.  ed.  1033;  Baltimore  &  0.  R. 
Co.  V.  McLaiighlin,  73  Fed.  519,  19 
C.  C.  A.  551;  Railroad  Co.  v.  Cabi- 
net Co.,  104  Tenn.  568,  78  Am.  St. 
933;  Thomas  V.  Lancaster  Mills,  71 
Fed.  481,  19  C.  C.  A.  88;  Illinois 
Cent.  R.  Co.  v.  Bogard,  78  Miss.  11; 
Woodford  v.  Baltimore  &  0.  R.  Co., 
70  W.  Va.  195;  Blair  v.  Wells  Far- 
go &  Co.,  155  Iowa  190;  Galveston, 
etc.  R.  Co.  V.  Crippen,  —  Tex.  Civ. 
App.  — ,  147  S.  W.  361;  Dodge  v. 
Adams  Exp.  Co.,  51  Pa.  Super.  Ct. 
481  (bill  of  lading  limited  the 
value  of  the  goods,  no  question  be- 
ing   asked    concerning   it,    and    the 


charge  was  based  on  the  minimum 
value  of  the  schedule  filed  under 
the  Interstate  Commerce  Act) .  See 
Kansas  City  &  M.  Ry.  Co.  v.  Oak- 
ley, —  Ark.  — ,  170  S.  W.  565  (un- 
less based  on  a  consideration ) . 

68  Nelson  v.  Great  Northern  R. 
Co.,  28  Mont.  297,  15  Am.  Neg.  Rep. 
367;  John  v.  Northern  Pac.  R.  Co., 
42  Mont.  18,  32  L.R.A.(N.S.)  85; 
Westcott  V.  Fargo,  61  N.  Y.  542,  63 
Barb.  349,  19  Am.  Rep.  300; 
Magnin  v.  Dinsmore,  56  N.  Y.  163; 
Arnold  v.  Illinois  Cent.  R. '  Co.,  83 
111.  273,  25  Am.-  Rep.  383;  Erie  R. 
Co.  V.  Wilcox,  84  111.  239,  25  Am. 
Rep.  451 ;  Cragin  v.  New  York  Cent. 
R.  Co.,  51  N.  Y.  61,  10  Am.  Rep. 
.559;   Wilson  v.  Same,  27  Hun  149. 

But  a  carrier  cannot  claim  any 
exemption  from  or  limitation  of  its 
liability  for  its  negligence  resulting 
in  injury  to  an  express  messenger, 
unless  the  contract  clearly  so  pro- 
vides. Cottrell  V.  Michigan  United 
Traction  Co.,  184  Mich.  221. 

69Mynard  v."-  Syracuse,  ete.  R. 
Co.,  71  N.  Y.  180,  27  Am.  Rep.  28; 
Holsapple  v.  Rome,  etc.  R.  Co.,  86 
N.  Y.  275;  McKinney  v.  Boston  & 
M.  R.  R.,  217  Mass.  274. 
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was  executed  two  days  afterwards,  in  an  action  for  damages 
for  unreasonable  delay,  it  was  held  that  the  contract  would  be 
the  measure  of  the  obligations  of  the  pai-ties  from  the  time  it 
was  made,  but  it  would  not  merge  any  liability  the  carrier  might 
have  incurred  previously,  there  being  nothing  in  its  terms  to 
indicate  such  an  intention.^"  In  Texas  a  stipulation  limiting 
the  carrier's  liability  signed  after  the  goods  were  loaded  on  the 
cars  and  without  an  opportunity  to  read  it  is  not  binding.*^ 
Under  the  Hepburn  Act  the  initial  carrier  cannot  limit  its  lia- 
bility for  an  interstate  shipment.*^  In  Missouri  a  stipulation 
of  value  is  regarded  as  providing  for  liquidated  damages,  and 
must  be  assented  to  and  the  passenger  or  shipper  must  have  the 
choice  between  a  restricted  and  a  full  liability.** 

On  account  of  the  passage  of  the  act  of  Congress  of  June  29, 
1906,**  a  state  under  its  police  power,  has  ceased  to  have  the 
authority  to  pass  acts  relative  to  contracts  made  by  carriers  per- 
taining to  interstate  shipments.*^    This  act  does  not  forbid  the 


so  Cleveland,  etc.  R.  Co.  v.  Per- 
kins, 17  Mich.  296;  Missouri,  etc. 
R.  Co.  V.  Sneed,  85  Ark.  293;  St. 
Louis,  etc.  R.  Co.  v.  Burgin,  83 
Ark.  502.  See  St.  Louis,  etc.  R.  Co. 
V.  Law,  68  Ark.  218. 

61  Southern  Pac.  R.  Go.  v. 
Meadows,  104  Tex.  469;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Sparks,  — 
Tex.  Civ.  App.  — .  162  S.  W.  943. 

Under  the  Texas  statute  pro- 
viding that  common  carriers  shall 
not  limit  their  common-law  liabil- 
ity by  special  contract  and  that 
any  agreement  in  violation  thereof 
shall  be  void  a  carrier  cannot  avoid 
liability  for  loss  of  part  of  an  in- 
trastate shipment  of  hogs  and  in- 
juries to  others  due  to  the  failure 
to  drench  them  with  water  to  pre- 
vent overheating,  by  relying  upon 
a  contract  exempting  the  carrier 
from  liability  for  loss  or  damage 
accruing  to  the  shipment  while  in 
the  shipper's  charge,  although  it 
Suth.  Dam.  Vol.  III.— 56. 


has  the  right  by  statute  to  contract 
with  the  shipper  to  feed  a,nd  water 
the  stock  during  shipment  at  his 
own  risk  and  expense.  Pecos  &  N. 
T.  Ry.  Co.  V.  Morrison,  —  Tex.  Civ. 
App.  — .  169  S.  W.  1098. 

68  Dodge  V.  Chicago,  etc.  R.  Co.," 
Ill  Minn.  123.  See  In  re  Releasea 
Rates,  13  Interstate  Com.  Rep.  550; 
Kansas  City  S.  R.  Co.  v.  Carl,  91 
Ark.  97,  134  Am.  St.  56. 

In  Illinois  it  has  been  ruled  that 
the  validity  of  contracts  concern- 
ing interstate  shipments  will  be 
governed  by  the  laws  of  the  state 
in  which  they  were  made.  Coates 
V.  Chicago,  etc.  R.  Co.,  239  111.  154. 

63  Robert  V.  Chicago  &  A.  R.  Co.^ 
148  Mo.  App.  96. 

6*  Chapter  3591,  34  St.  at  L.  584. 

66  St.  Louis  &  S.  F.  R.  Co.  v.  Cox, 
Peery  &  Murray,  "40  Okla.  258; 
Adams  Exp.  Co.  v.  Croninger,  226 
U.  S.  491,  57  L.  ed.  314,  44  L.R.A. 
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limiting  of  the  carrier's  liability  by  contract  to  an  agreed  valua- 
tion in  case  of  loss  or  damage  for  the  purpose  of  adjusting  the 
rate  for  the  shipment.**     When  the  carrier  fails  to  file  its 


(N.S.)  257;  Gamble-Eobinson  Com- 
mission Co.  V.  Union  Pac.  R.  Co., 
262  111.  400,  and  cases  cited  post. 

66  Adam's  Exp.  Co.  v.  Croninger, 
226  U.  S.  491,  57  L.  ed.  314,  44 
L.E.A.(N.S.)  257;  Missouri,  K.  & 
T.  E.  Co.  V.  Harriman  Bros.,  227  U. 
S.  657,  57  L.  ed.  690;  Chicago,  B. 
&  Q.  R.  Co.  V.  Miller,  226  U.  S. 
513,  57  I.,  ed.  323;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S. 
639,  57  L.  ed.  683;  Chicago,  St.  P., 
M.  &  0.  R.  Co.  V.  Latta,  226  U.  S. 
519,  57  L.  ed.  328;  Pierce  Co.  v. 
Wells  Fargo  &  Co.,  236  U.  S.  278, 
59  L.  ed.  576  (regardless  of  the 
fact  that  the  amount  to  which  lia- 
bility is  limited  is  greatly  dispro- 
portionate to  the  actual  value)  ; 
Heilman  &  Clark  v.  Chicago  &  N. 
W.  E.  Co.,  167  Iowa  313;  St.  Louis 
&  S.  F.  R.  Co.  V.  Mounts,  —  Okla. 
— ,  144  Pac.  1036;  Adams  Exp.  Co.  v, 
Welbom,  —  Ind.  App.  — ,  108  N.  E. 
163;  Ridge  v.  Erie  E.  Co.,  54  Pa. 
Super.  Ct.  602;  Wright  v.  Adams 
Exp.  Co.,  54  Pa.  Super.  Ct.  485; 
Dodge  V.  Adams  Exp.  Co.,  54  Pa. 
Super.  Ct.,  422;  Nashville,  C.  &  St. 
L.  Ry.  V.  C.  V.  Truitt  Co.,  14  Ga.. 
App.  767.  See  Swift  v.  Louisville 
&  N.  R.  Co.,  180  111.  App.  104; 
Kansas  City  &  M.  Ry.  Co.  v.  Oak- 
ley, —  Ark.  — ,  170  S.  W.  565; 
Idaho  Sheep  Co.  v.  Oregon  Short 
Line  R.  Co.,  188  111.  App.  591. 

In  the  absence  of  a  declaration  of 
a  higher  value  and  offering  to  pay 
for  additional  service  at  the  time 
of  checking  baggage  a  passenger  is 
bound  by  the  limitation  imposed  by 
his  ticket  which  is  in  accordance 
with  the  tariff  filed  with  the  In- 
terstate Commerce  Commission  and 


duly  published.  Wright  v.  South- 
ern Pac.   Co.,   181  Mo.  App.   137. 

Where  a  shipper  delivers  a  trunk 
to  the  express  company  for  inter- 
state shipment  with  the  informa- 
tion that  the  contents  are  very 
valuable  and  agrees  to  pay  the  high- 
er rate  on  the  higher  valuation  as 
prescribed  by  the  company's  tariff 
but  in  fact  pays  a  rate  based  upon 
a  $50  valuation,  and  the  trunk  is 
accepted  without  requiring  a  writ- 
ten declaration  as  to  value  and 
without  issuing  a  receipt  limiting 
the  liability  for  failure  to  deliver 
to  a  $50  valuation,  the  company  is 
liable  for  the  reasonable  value  of 
the  property  lost.  American  Exp. 
Co.  V.  Merten,  42  Okla.  492. 

The  valuation  declared,  or  agreed 
upon  as  evidenced  by  a  contract  for, 
an  interstate  shipment  upon  which 
the  published  tariff  is  applied  is 
conclusive  in  an  action  to  recover 
for  loss  or  damage  a  greater  sum. 
Zoller  Hop  Co.  v.  Southern  Pac.  Co., 
72  Ore.  262. 

A  provision  in  a  bill  of  lading 
given  by  a  steamship  company  lim- 
iting liability  to  a  certain  sum,  un- 
less a  value  in  excess  thereof  is  de- 
clared and  extra  freight  paid  is 
valid  although  the  freight  is  calcu- 
lated on  measurement  and  not  on 
value.  Reid  v.  Fargo,  130  C.  C.  A. 
285,  213  Fed.  7.71. 

Under  the  provisions  of  this  act  a 
limited  liability  contract  agreeing 
to  a  valuation  of  the  property  is 
valid.  Clingan  v.  Cleveland,  C,  C. 
&  St.  L.  Ry.  Co.  184  111.  App.  202. 

A  stipulation  in  a  bill  of  lading 
for  an  interstate  shipment  of  goods 
that  liability  for  loss  shall  be  meag- 
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schedule  of  graduated  rates  with  the  Interstate  Commerce  Com- 
mission as  required  by  law  the  burden  of  proof  is  upon  the  car- 
rier to  establish  that  a  contract  limiting  the  aniount  of  recovery 
in  case  of  loss  or  damage  to  an  agreed  value  is  fair,  open,  just 
and  reasonable  and  is  made  for  the  purpose  of  obtaining  the 
lower  of  two  or  more  rates  or  charges  proportioned  to  the 
amount  of  the  risk.*' 

Contracts  of  the  nature  here  treated  of  do  not  exempt  a 
carrier  from  liability  for  negligently  transporting  freight  be- 
yond its  destination  and  detaining  it  there.*'  A  clause  in  a  bill 
of  lading  limiting  liability  "for  decay  of  perishable  articles, 
or  injury  by  heat  or  frost,"  does  not  relieve  from  liability  for 
negligence  in  furnishing  a  defective  refrigerator  car  for  the 
transportation  of  hams.*'  Exceptions  in  a  bill  of  lading  as  to 
the  liability  of  the  carrier  have  no  effect  upon  its  liability  as  a 
warehouseman.™  A  clause  exempting  the  carrier  from  liability 
for  the  negligence  of  the  pilot,  master  and  mariners  applies  only 


ured  by  the  value  of  the  goods  at 
the  time  and  place  of  shipment  is 
valid.  Spada  v.  Pennsylvania  E. 
Co.,  86  N.  J.  L.  187. 

Where  the  shipper  chooses  to 
take  the  reduced  rate  provided  in 
the  uniform  bill  of  lading  for  an 
interstate  shipment  a  provision 
therein  limiting  the  value  of  goods 
shipped  in  case  of  loss  or  damage 
to  the  value  thereof  at  the  place 
and  time  of  shipment  controls  as 
to  the  measure  of  damages  for  neg- 
ligence. Shaffer  &  Oo.  v.  Chicago, 
K.  I.  &  P.  Ey.  Co.,  185  111.  App.  615. 

A  limitation  of  liability  to  the 
value  of  property  at  the  place  and 
■  time  of  shipment  cannot  be  availed 
of  where  the  claim  for  damages  re- 
sults from  failure  to  deliver  the 
shipment  at  the  intended  destina- 
tion. Coyne  v.  Grand  Eapids  &  I. 
Ey.  Co.,  185  111.  App.  431. 

If  the  carrier  has  wrongfully  con- 
verted a  part  of  an  interstate  ship- 
ment of  live  stock  by  substituting 


other  inferior  animals  therefor  it 
will  be  liable  for  the  actual  .value 
of  the  animals  regardless  of  the 
limitation  to  an  agreed  valuation 
for  each  animal  shipped.  Nash- 
ville, C.  &  St.  L.  Ey.  V.  C.  V.  Truitt 
Co.,  14  Ga.  App.  767. 

6T  Adams  Exp.  Co.  v.  Cook,  162 
Ky.  592. 

The  burden  is  upon  the  defendant 
carrier,  claiming  release  by  stipu- 
lation limiting  liability  to  a  cer- 
tain sum  which  is  less  than  the 
actual  value  of  the  property,  in  an 
interstate  shipment,  to  prove  all 
the  facts  essential  to  such  defense. 
St.  Louis  &  S.  F.  R.  Co.  v.  Mounts, 
—  Okla.  — ,  144  Pac.  1036. 

68  Bryant  v.  Southwestern  E.  Co., 
68  Ga.  805;  Chicago,  etc.  E.  Co.  v. 
Dunlap,   71  Kan.   67. 

69  Gambill  v.  Cargo,  151  Ala.  421; 
Chicago  &  A.  E.  Co.  v.  Davis,  159 
III.  53,  50  Am.  St.  143. 

70  Union  Pac.  E.  Co.  v.  Moyer,  40 
Kan.  184,  10  Am.  St.  183. 
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to  negligence  during  tlie  voyage,  and  not  to  negligence  after  the 
ship  had  been  brought  to  her  dock  though  the  relation  of  carrier 
to  the  property  still  subsisted.''^  Where  the  carrier  delivered 
goods,  contrary  to  its  duty  to  the  consignor,  the  conditions  upon 
which  they  were  shipped  ceased  when  the  obligation  to  stop  them 
in  transitu  arose,  and  thereafter  they  were  held  as  bailee,  and 
a  condition  limiting  the  carrier's  liability  did  not  absolve  it  from 
responsibility  for  the  full  value  of  the  goods.'*  A  carrier 
cannot  avail  himself  of  a  limitation  of  liability  if  he  is  guilty  of 
a  misfeasance,  as  by  departing  from  the  course  agreed  upon,™  or 
from  the  method  of  carriage  agreed  upon,''*  or  where  he  delivers 
to  the  wrong  person  or  plaee,''^  or  on  the  unexcused  failure  to 
deliver  to  a  connecting  carrier.'*  Where  property  is  exposed, 
during  a  delay  in  transportaticm,  or  during  its  transportation  to 
danger  that  ordinary  foresight  should  have  guarded  against,  the 
carrier  cannot  rely  on  any  stipulation  in  its  favor." 

Such  contracts  are  to  be  strictly  construed  both  as  to  the 
property  they  include  '*  and  the  liabilities  excluded  by  them.™ 
Though  the  language  employed  is  broad  enough  to  cover  the 
negligence  or  misconduct  of  employees  it  will  not  be  given  that 
effect  if  the  damage  w-as  the  result  of  obeying  an  order  issued 

n  Gleadell  v.  Thompson,  56  N.  Y.  w  Clarke  v.  Chesapeake  &  O.  R. 

194.  Co.,  63  W.  Va.  423;  Cleveland,  etc. 

78  Rosenthal  v.  Weir,   170  N.  Y.  E.  Co.  v.  Potts,  33  Ind.  App.  564, 

148,  54  App.  Div.  (N.  Y.)   275.  17   Am.   Neg.   Rep.   662;    Erie  Dis- 

TS  Pacific  Coast   Co.   v.  Yukon  I.  patch  v.  Johnson,  87  Tenn.  490. 

P.  Co.,  83  C.  C.  A.  625,  155  Fed.  29;  76  Everett  v.  Railroad,  138  N.  C. 

McKaian  v.  American  Exp.  Co.,  209  68,  1  L.R.A.(N.S.)   985;  Rawson  v. 

Mass.    270,    35    L.R.A.(N.S.)     1046,  Holland,  59  N.  Y.  611,  17  Am.  Rep. 

apd  cases  cited;  Waltham  Mfg.  Co.  33^ 

I;,  At  ^"""^   *  '^-  ^^'^'^'"•^^P  ^•'  77  Thomas  v.  Lancaster  Mills,  71 

Z  ^%         'n\     "^r^^?;  ^'^-  ^'^-  19  C.  C.  A.  88;  Delta  B. 

546;  Thorleyv.  Orchis  S.  Co.,  [1907]  „  t     ,      ,    ,»„  t„     / 

1  K.  B.  660;   Davis  v.  Blue  Ridge  ^o /^  ^eyland,  173  III.  App.  38. 
R.  Co.,  81  S.  C.  466,  and  cases  cited;  '"  Richardson  v.  Chicago  &  A.  R. 

Maghee  v.  Camden  &  A.  R.  Co.,  45  <^-  ^^^  ^°-  ^^^'  ^^  ^°-  ^VV-  L 
N.   Y.   514,    6   Am.   Rep.   124.      See  ^  Morrow    v.    Missouri    Pac.    R. 

Elswick  S.  Co.  V.  Montaldi,  [1907]  ^o.,  140  Mo.  App.  200;   Russell  v. 

1  K.  B.  626.  Erie  R.  Co.,  70  N.  J.  L.  808,  17  Am. 

7*  McKahan  v.  American  Exp.  Co.,  Neg.  Rep.  634,  67  L.R.A.  433 ;  Gallo- 

209    Mass.    470;    Pavitt   v.    Lehigh  way   v.    Same,   107    App.    Div.    (N. 

Valley  R.  Co.,  153  Pa.  302.  Y.),  210. 
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by  the  corporation.'"  A  carrier  may  exempt  itself  from  liability 
for  tbe  loss  of  baggage  after  it  has  been  delivered  to  a  connecting 
earner,'^  and  where  the  carriage  is  under  a  pass  for  which  no 
consideration  was  given.'*  But  under  a  joint  contract  by  con- 
necting carriers  whereby  each  is  liable  for  the  other's  default 
a  limitation  of  liability  by  the  initial  carrier  to  damage  occur- 
ring on  its  own  line  is  ineffectual."  It  is  competent  for  the 
parties  to  make  a  stipulation  as  to  the  time  and  place  at  which 
the  value  of  property  to  be  transported  shall  be  ascertained.'* 
Though  a  state  court  forbids  the  limitation  of  a  carrier's  lia- 
bility for  negligence  it  will  recognize  the  federal  statute  limit- 
ing the  liability  of  the  owner  of  a  vessel  to  the  amount  or  value 
of  his  interest  therein  and  in  the  freight.'*  The  Illinois  rule 
permitting  a  carrier  to  contract  for  exemption  from  liability, 
except  in  case  of  gross  negligence,  applies  only  to  the  carriage 
of  property ;  it  has  no  application  to  the  carriage  of  passengers, 
whether  on  a  freight  train  with  the  carrier's  consent  or  on  a 
passenger  train.'^  But  an  express  messenger  or  a  sleeping  car 
porter  carried  in  a  special  car  and  under  a  special  contract  to 
attend  to  his  employer's  business  is  not  a  passenger  within  the 
rule  last  stated.'''    There  are,  however  rulings  to  the  contrary, 

80  Pierce  v.  Southern  Pac.  Oo.,  stock,  requiring  notice  of  injury  to 
120  Cal.  156,  1  Am.  N^.  Eep.  211,  the  stock  as  a  condition  precedent 
40  L.RA.  350.  to   recovery   is  valid,   as   is   a  pro- 

81  Wabash  E.  Co.  v.  Pearce,  192  vision  barring  an  action  for  reeov- 
U.  S.  179,  48  L.  ed.  397,  17  Am.  Neg.  ery  for  injury,  unless  brought  with- 
Rep.  669 ;  St.  Louis,  etc.  R.  Co.  v.  in  a  certain  time  after  the  cause  of 
Gunter,  39  Tex.  Civ.  App.  129 ;  ,  action  accrues.  Missouri  &  N.  A. 
Southern  R.  Co.  v.  White,  108  Ga.  R.  Co.  v.  Ward,  111  Ark.  102. 
201.  85  Amos    V.    Delaware    River    F. 

82  Holly  V.  Southern  R.   Co.,  119  Co.,  228  Pa.  362. 

Ga.  767,  17  Am.  Neg.  Rep.  672.  86  Illinois  Cent.  R.  Co.  v.  Beebe, 

83  Gulf,  etc.  R.  Co.  v.  Nelson,  —  174  111.  13,  26  Am.  St.  253,  43 
Tex.  Civ.  App.  — ,  139  S.  W.  81.  L.R.A.  210;  Same  v.  Anderson,  184 

84  Merchants'   &    Miners'    Transp.  111.  294. 

Co.  V.   Eichberg,  109  Md.  211,   130  87  Blank  v.  Illinois  Cent.  R.  Co., 

Am.  St.  524;  Gratiot  St.  W.  Co.  v.  182  111.  332,  7  Am.  Neg.  Rep.  41; 

Missouri,  etc.  R.  Co.,  124  Mo.  App.  Louisville,    etc.    R.    Co.    v.    Keefer, 

545.  146   Ind.   21,    58   Am.    St.    348,    38 

It  is  also  held  that  a  stipulation  L.R.A.   93;    Denver,  etc.   R.   Co.   v. 

in  a  contract  of  shipment  of  live  Whan,    39    Colo.    230,    11    L.R.A. 
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perhaps  constituting  the  weight  of  authority."  A  stipulation 
in  a  free  pass  given  to  a  wife  of  an  employee  of  an  interstate 
carrier  as  to  nonliability  for  negligence  is  valid ,  under  the 
Hepburn  Act" 

§  905.  Illustrations  of  liability  for  delay;  refusal  to  receive 
property;  value  of  its  use;  unmarketable  property.  Common 
carriers  of  goods  and  passengers  have  a  public  employment  and 
owe  the  public  a  general  duty,  independently  of  contract.  They 
are  bound  to  carry  for  all  persons  who  apply  unless  they  have  a 
reasonable  excuse  for  refusing  to  do  so,  and  to  deliver  goods  at 
their  destination  or  at  the  end  of  their  route  to  the  next  carrier, 
in  a  reasonable  time  according  to  the  usual  course  of  business, 
with  all  convenient  speed.*"  A  carrier  who  has  no  notice  that  it 
is  important  that  delivery  be  made  at  a  certain  time  is  not  liable 
for  the  value  of  any  special  use  prevented  by  an  unreasonable 
delay .*^  The  mere  omission  to  transport  and  deliver  property 
within  a  reasonable  time  does  not  necessarily  make  the  carrier 
liable  for  its  value.  He  is  liable  for  the  damages  caused  by 
such  omission,  but  the  owner  cannot,  on  the  sole  ground  of  un- 
reasonable delay,  refuse  to  receive  the  property  and  recover  as 
for  its  conversion ;  ®*  nor  cau  he,  after  delivery  is  tendered,  re- 

(N.S.)   432;  Chicago,  etc.  H.  Co.  v.  St.   Louis   S.   E.   Co.  v.   Gates,    15 

Hamler,     215'  111.    525,     1     L.R.A.  Tex.    Civ.    App.    135,  1    Am.    Neg. 

(N.S.)  674,  106  Am.  St.  187.  Rep.    189;    Giaclietti  v.    Speeding, 

88  Davis   V.   Chesapeake   &   O.   E.  15  T.  L.  Eep.  401. 

Co.,    122   Ky.    528,   5   L.E.A.(N.S.)  A   carrier   which   has   no   knowl- 

458,    121    Am.    St.    481,    and   cases  edge  that  the  owner   of   household 

cited.  goods    will    be    compelled    to    pay 

89  Charleston  &  W.  C.  E.  Co.  v.  hoard  bills  and  room  rent  bills  if 
Thompson,  234  U.  S.  576,  58  L.  ed.  the  goods  are  not  promptly  trans- 
1476.  ported,  is  liable  only  for  the  rea- 

90  East  Tennessee  &  G.  R.  Co.  v.  sonable  value  of  their  use  to  the 
Nelson,  1  Gold.  272;  Central  T.  Co.  owner.  Pecos  &  N.  T.  Ry.  Co.  v. 
V.  Savannah  &  W.  R.  Co.,  69  Fed.  Grundy,  —  Tex.  Civ.  App.  — ,  171 
682.  S.  W.  318. 

91  Pilcher  v.  Central  R.  Co.,  155  98  St.  Louis,  etc.  R.  v.  Mudford, 
Ala.  316;  Illinois  Cent.  R.  Co.  v.  44  Ark.  439;  Scovill  v.  Griffith,  12 
Nelson,  139  Ky.  449;  Hales  v.  Lon-  N.  Y.  509;  Nettles  v.  South  Oaro- 
don,  etc.  R.  Co.,  4  B.  &  S.  56;  Mur-  Una  R.  Co.,  7  Rich.  190,  62  Am. 
rell  V.  Pacific  Exp.  Co.,  54  Ark.  22,  Dec.  409;  Baumbach  v.  Gulf,  etc.  E. 
26  Am.  St.  17 ;  Missouri,  etc.  E.  Co.  Co.,  4  Tex.  Civ.  App.  650 ;  Block  v. 
V.    Webb,   20   Tex.    Civ.    App.    431;  United   States   Exp.   Co.,   75   N.   J. 
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cover  the  difference  between  the  value  of  the  refused  goods  and 
the  sum  paid  for  new  goods."  The  carrier  is  chargeable  in  all 
cases  of  negligent  delay  with  the  value  of  the  ordinary  use  of 
property  having  a  usable  value  after  the  time  when  he  should 
have  made  delivery  at  the  place  of  destination-  When  prop- 
erty is  not  of  a  perishable  nature,  nor  an  ordinary  subject 
of  sale  in  market,  nor  liable  to  its  fluctuations,  but  is  designed 
for  a  particular  purpose  in  a  special  business,  the  rule  of  dam- 
ages is  very  different  from  that  applicable  to  merchandise.  For 
delay  in  the  transportation  of  freight  the  value  of  its  use  for 
the  time  it  was  detained  is  the  measure  of  damages.'*  In  North 
Carolina  if  the  machinery  is  part  of  a  mill  or  manufacturing 
establishment  the  liability  extends  to  interest  on  the  capital, 
expenses    incurred    in    endeavoring    to    obtain    the    delayed 


L.  455;  Clark  v.  American  Exp.  Co., 
130  Iowa  254;  Bullock  v.  Charles- 
ton, etc.  E.  Co.,  82  S.  C.  375,  21 
Am.  Neg.  Rep.  554;  Illinois  Cent. 
E.  Co.  V.  Johnson,  116  Tenn.  624; 
Gulf,  etc.  E.  Co.  V.  Long,  37  Tex. 
Civ.  App.  167 ;  Norfolk  &  W.  R.  Co. 
V.  Potter,  110  Va.  427;  Eyland  v. 
Chesapeake  &  0.  R.  Co.,  55  W.  Va. 
181.  In  Gulf,  etc.  E.  Co.  v.  Pitts, 
37  Tex.  Civ.  App.  212,  a  recovery 
as  for  conversion  was  sustained,  the 
result  doing  justice.  See  Hackett 
V.  Railroad,  35  N.  H.  390,  400; 
Mitchell  V.  Weir,  45  id.  1085  (if  de- 
livery is  delayed  so  long  as  to 
render  the  property  valueless,  it  is 
equivalent  to  conversion ) . 

98  Illinois  Cent.  E.  Co.  v.  John- 
son, 116  Tenn.  624. 

9*  Missouri,  etc.  E.  Co.  v.  Hazlett, 
35  Okla.  12;  Chicago,  etc.  R.  Co.  v. 
Eeid,  38  Okla.  214;  St.  Louis  & 
S.  F.  E.  Co.  V.  Farmers'  Union  Gin 
Co.,  34  Okla.  270;  Lord  v.  Maine 
Cent.  E.  Co.,  105  Me.  255;  Yazoo, 
etc.  E.  Co.  V.  Christmas,  89  Miss. 
686;  Lee  v.  Railroad,  136  N.  C. 
533;  Priestly  v.  Northern,  etx!.  R. 
Co.,  26  111.  205,  79  Am.  Dee.  369; 


Texas  &  P.  R.  Co.  v.  Hassell,  23 
Tex.  Civ.  App.  681;  Gulf,  etc.  R. 
Co.  V.  Gilbert,.  4  Tex.  Civ.  App.  366. 

By  rental  value  is  meant  the  gen- 
eral rental  value — not  the  value  of 
a  machine  at  a  particular  place,  it 
not  appearing  that  the  carrier  had 
notice  that  it  was  to  be  immediate- 
ly used  there.  Texas  &  P.  E.  Co.  v. 
Hassell,  supra. 

But  the  carrier  must  have  notice 
of  the  circumstances.  Thomas,  etc. 
Mfg.  Co.  V.  Wabash,  etc.  R.  Co.,  62 
Wis.  642,  51  Am.  Eep.  725;  Swift 
Eiver  Co.  v.  Fitchburg  E.  Co.,  169 
Mass.  326,  61  Am.  St.  288;  Eogan 
v.  Wabash  R.  Co.,  51  Mo.  App.  665, 
674;  Gray  v.  St.  Louis,  etc.  E.  Co., 
54  id.  666  (notice  that  the  shipper 
of  a  steam-shovel  had  a  contract  is 
not  enough ) . 

Where  the  carrier  refused  to  de- 
liver freight  without  the  payment 
of  additional  charges  and  the  pay- 
ment of  a  previous  freight  charge 
against  the  consignee,  it  was  liable 
for  the  value  of  its  use  aside  from 
any  notice  thereof.  Atchison,  etc. 
E.  Co.  V.  Bourdett,  74  Kan.  137, 
85  Pac.  820.     That  measure  of  lia- 
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machinery,  the  expenses  of  employees  and  such  other  damages 
as  were  the  direct  and  necessary  result  of  the  negligence.*^  In 
the  absence  of  special  damage  interest  may  be  recovered  during 
the  period  of  negligent  delay  in  the  transportation  of  money.** 
It  may  also  be  recovered  on  the  value  of  a  plant  kept  idle  because 
of  delay  in  delivering  a  part  of  it  if  the  evidence  of  lost  profits  is 
not  clear  and  it  was  unused  for  so  brief  a  time  that  its  rental 
value  could  not  be  computed.*''  So  where  there  is  no  change  in 
the  market  value  during  such  a  delay  of  delivery  interest  may  be 
recovered  on  that  value  from  the  time  when  delivery  ought  to 
have  been  made.*'  Where  the  consignee  of  unmarketable  prop- 
erty inciirred  expense  in  trying  to  locate  it  and  for  its  transpor- 
tation from  the  railroad  station  at  which  it  should  have  arrived 
he  recovered  therefor.**  A  factor  who  has  accepted  a  draft  for 
the  goods  consigned  to  him  may  maintain  an  action  against  a 
carrier  for  negligent  delay  in  their  transportation  although  it 
resulted  from  directions  given  by  the  consignor  after  the  ship- 
ment was  made.  His  recovery  cannot  exceed  the  advances  made, 
expenses  and  commissions  after  deducting  the  value  of  the  goods 
when  they  are  received.^  Where  there  wa.«t  negligent  delay  in 
transporting  the  scenery  and  paraphernalia  of  a  theatrical 
troupe,  in  consequence  of  which  a  performance  could  not  be 
given,  a  recovery  of  the  amount  which  would  probably  have  beer 
received  if  the  performance  had  been  given  was  sustaine'd.* 

§  906.  Liability  for  loss  of  market  value,  quantity  or 
quality.  The  carrier  is  also  liable  for  any  loss  on  the  value  of 
the  property  pending  his  negligent   delay  of  transportation 

bility    is   imposed   where   there   is  *8  Davidson  D.  Co.  v.  Southern  R. 

delay    in    delivering   baggage.      See       Co.,    147    N.    C.    503;     Cramer    v. 

§  ^^^-  American  Exp.  Co.,  56  Mo.  524. 

95  Foard  v.  North  Carolina  R.  Co., 

8   Jones   235    (53   N.   0.).   78   Am.  ""  Swift  River  Co.  v.  Fitchbnrg  R. 

Dec.    277;    Sharpe   v.    Southern   R.  Co.,  169  Mass.  326,  61  Am.  St.  288; 

Co.,  130  N.  C.  613;   St.  Louis,  etc.  Hales  v.  London,  etc.  R.  Co.,  4  B. 

R.  Co.  v.  Farmers'  Union  Gin  Co.,  ^  g_  5g_ 

34  Okla.  270.  1  q^^^  ^  Indianapolis,  etc.  R.  Co., 

96  United  States  Exp.  Co.  v.  r  .  . 
Haines,  67  111.  137.                                      ^^  ^°'  ^PP"  ^^■ 

W    Southern  R.  Co.  v.  Coleman,  *  Leach  v.  New  York,  etc.  R.  Co., 

153  Ala.  266.  89  Hun  377. 
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whether  it  results  from  a  decline  in  the  market  price,'  from 
intrinsic  deterioration,*  shrinkage,''  or  a  combination  of  these 


8  Jett  &  Brooks  v.  Southern  R. 
Co.,  130  Tenn.  237,  citing  text; 
Euston  V.  Erie  R.  Co.,  147  111.  App. 
394,  citing  the  text;  Pittsburgh,  etc. 
R.  Co.  V.  Wood,  45  Ind.  App.  1.  See 
McFadden  v.  Union  Stock  Yards  & 
Transit  Co.,  185  111.  App.  94  (where 
horses  were  sent  to  a  point  other 
than  the  proper  destination,  ac- 
cepted by  the  shipper,  and  sold  at  a 
loss). 

"The  term  'market  value'  or 
'market  price'  is  not  limited  to  thp 
price  which  an  article  might  real- 
ize at  a  forced  sale.  It  means  the 
fair  value  of  the  property  as  be- 
tween one  who  desires  to  purchase 
and  one  who  desires  to  sell.  It  is 
not  what  could  be  obtained  for  it 
under  peculiar  circumstances,  when 
by  reason  of  the  necessities  of 
another  more  than  g,  fair  price 
could  be  realized."  Palmer  v.  Pe- 
nobscot L.  Ass'n,  90  Me.  193. 

*  Hudson  V.  Northern  Pac.  R.  Co., 
92  Iowa  231,  54  Am.  St.  550;  The 
Caledonia,  157  U.  S.  124,  39  L.  ed. 
644;  St.  Louis  &  S.  F.  R.  Co.  v.  Wil- 
helm,  49  Tex.  Civ.  App.  639 ;  Central 
T.  Co.  V.  Savannah  &  W.  R.  Co.,  69 
Fed.  683;  Euston  v.  Erie  R.  Co., 
147  111.  App.  594;  Pilcher  v.  Cen- 
tral R.  Co.,  155  Ala.  316;  Southern 
R.  Co.  V.  Webb,  143  Ala.  304,  111 
Am.  St.  45;  Chicago,  etc.  R.  Co.  v. 
Newhouse  M.  &  L.  Co.,  90  Ark.  452, 
21  Am.  Neg.  Rep.  531;  St.  Louis 
S.  R.  Co.  v.  Phoenix  C.  O.  Co.,  88 
Ark.  594;  St.  Louis,  etc.  R.  Co.  v. 
Wynne  H.  &  C.  Co.,  81  Ark.  373; 
Crutcher  v.  Choctaw,  etc.  R.  Co., 
74  Ark.  358;  Williams  v.  Armour 
Car  Lines,  7  Pennew.  (Del.)  275; 
Siouthern  Exp.  Co.  v.  Hanaw,  134 
Ga.  445,  137  Am.  St.  227;  McCabe 
V.    Atchison,    etc.   R.    Co.,    154   111. 


App.  380;  Wisecarver  v.  Chicago, 
etc.  R.  Co.,  141  Iowa  121;  Clark 
V.  American  Exp.  Co.  130  Iowa 
254;  Cowine  G.  Co.  v.  Merchants' 
D.  T.  Co.,  130  Iowa  327,  4  L.R.A. 
(N.S.)  1060,  114  Am.  St.  419  (de- 
tention at  port  of  delivery  because 
of  failure  to  secure  clearance)  ; 
Darling  v.  Atchison,  etc.  R.  Co.,  76 
Kan.  893;  Illinois  Cent.  R.  Co.  v. 
Nelson,  139  Ky,  449 ;  Same  v.  Hop- 
kinsville  C.  Co.,  132  Ky.  578;  Bal- 
timore &  0.  R.  Co.  V.  Whitehill,  104 
Md.  295;  Bennett  v.  Chicago,  etc. 
R.  Co.,  151  Mo.  App.  293;  Cowherd 
V.  St.  Louis,  etc.  R.  Co.,  151  Mo. 
App.  1;  De  Lisle  v.  Same,  149 
Mo.  App.  8;  Hahn  v.  Same,  141  Mo. 
App.  453;  Ackerland  &  Co.  v. 
Louisville  &  N.  R.  Co.,  83  Ohio  293 ; 
Mitchell  V.  Weir,  45  N.  Y.  Supp. 
1085;  Chicago,  etc.  R.  Co.  v, 
Broe,  16  Okla.  25;  Wyler  v. 
Louisville  &  N.  R.  Co.,  6  Ohio  N. 
P.  (N.  S.)  589;  Bullock  v.  Charles- 
ton, etc.  R.  Co.,  82  S.  C.  375,  21 
Am.  Neg.  Rep.  554;  Davis  v.  Blue 
Ridge  R.  Co.,  81  S.  C.  466;  MoKer- 
all  V.  Atlantic  C.  L.  R.  Co.,  76  S.  C. 
338;  Dorrance  v.  International,  etc. 
R.  C,  53  Tex.  Civ.  App.  460;  In- 
ternational, etc.  R.  Co.  V.  Startz,  37 
Tex.  Civ.  App.  51;  Norfolk  &  W. 
R.  Co.  V.  Wilkinson,  106  Va.  775; 
Same  v.  Reeves,  97  Va.  284;  Bauld 
V.  Sijiith,  40  Nova  Scotia,  294; 
Gulf,  etc.  R.  Co.  V.  Stewart,  —  Tex. 
Civ.  App.  — ,  141  S.  W.  1020;  St. 
Louis,  etc.  R.  Co.  v.  Piburn,  30 
Okla.  262;  Woodford  v.  Baltimore 
&  O.  R.  Co.,  70  W.  Va.  195; 
Fox  v.  Boston  &  M.  R.  Co.,  148 
Mass.  220,  1  L.R.A.  702;  Sloop  v. 
Wabash  R.  Co.,  93  Mo.  App.  605; 
Robertson  v.  National  S.  Co.,  60 
N.  Y.  Super.  Ct.  132;  Tebbs  v.  Cleve- 
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causes.*  The  time  of  tlie  arrival  of  the  property  at  its  destina- 
tion is  the  time  for  ascertaining  its  value,''  unless  because  of  the 
delay  there  is  no  market  on  the  day  of  arrival,  when  the  price 
obtained  on  the  next  market  day  governs.'    The  general  rule  as 


land,  «tc.  E.  Co.,  20  Ind.  App.  192; 
Perry  v.  Chicago,  etc.  R.  Co.,  89 
Mo.  App.  49;  International,  etc.  R. 
Co.  V.  Dimmitt  County  P.  Co.,  5 
Tex.  Civ.  App.  186;  Richmond  & 
D.  R.  Co.  T.  Trousdale,  99  Ala.  389, 
42  Am.  St.  69 ;  Illinois  Cent.  R.  Co. 
V.  Simmons,  49  111.  App.  443;  New- 
port News,  etc.,  Co.  v.  Mercer,  96 
Ky.  475;  Palmer  v.  Penobscot  L. 
Ass'n,  90  Me.  193;  Klass  C.  Co.  v. 
Wabash  R.  Co.,  80  Mo.  App.  164; 
San  Antonio,  etc.  R.  Co.  v.  Pratt, 
89  Tex.  310;  Inman  v.  St.  Louis  S. 
R.  Co.,  14  Tex.  Civ.  App.  39;  Texas 
&  P.  R.  Co.  V.  Truesdell,  21  Tex. 
Civ.  App.  125;  The  Styria,  101  Fed. 
728,  41  C.  C.  A.  639;  McGill  v. 
Grand  Trunk  R.  Co.,  19  Ont.  App. 
245;  Missouri,  etc.  R.  Co.  v.  Trus- 
kett,  2  Indian  Terr.  633;  Shores  L. 
Co.  v.  Starke,  100  Wis.  498;  Rail- 
road Co.  V.  O'Donnell,  49  Ohio  St. 
489,  34  Am.  St.  579;  Houseman  v. 
Merchants'  D.  T.  Co.,  104  Mich. 
300;  Railroad  Oo.  v.  Cabinet  Co., 
104  Tenn.  568,  78  Am.  St.  933; 
Gulf,  etc.  R.  Co.  V.  Butler,  26  Tex. 
Civ.  App.  494;  Gulf,  etc.  R.  Co.  v. 
McCorquodale,  71  Tex.  41;  The 
Georg  Dumois,  115  Fed.  65,  52  C.  C- 
A.  659;  The  Suffolk,  31  Fed.  835; 
The  Nith,  36  id.  86;  The  Flash, 
Abb.  Adm.  119;  East  Tennessee, 
etc.  R.  Co.  V.  Johnson,  85  Ga.  497; 
Goldsmith  v.  Henderson,  50  Fed. 
567;  Illinois  Cent.  R.  Co.  v.  McClel- 
lan,  54  111.  58,  5  Am.  Rep.  83; 
Pecos,  etc.  R.  Co.  v.  Crews,  —  Tex. 
Civ.  App.  — ,  139  S,  W.  1049; 
Smith  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  183  Mo.  App.  180;  St.  Louis, 
etc.   R.    Co.   V.   Knox,  —  Tex.   Civ. 


App.  — ,  151  S.  W.  902;  Western  &; 
A.  R.  Co.  V.  Summerour,  139  6a. 
545;  Parish  v.  Yazoo,  etc.  R.  Co., 
103  Miss.  288.  See  §  909,  and 
some  observations  to  the  contrary 
( probably  iriadvertently  made ) ,  in 
Vaughn  v.  Wabash  R.  Co.,  62  Mo. 
App.  461,  467. 

Where  goods  are  sold  to  arrive 
within  a  certain  time  at  a  certain 
price,  but  the  carrier  is  not  so  in- 
formed, it  is  liable  only  for  the  de- 
preciation in  the  market  value  be- 
tween the  time  when  they  should 
have  been  and  when  they  actually 
were  delivered.  Southern  Pac.  R. 
Co.  V.  A.  J.  Lyon  &  Co.,  —  Miss. 
— ,  66  So.  209. 

A  clause  in  a  bill  of  lading  that 
in  the  event  of  the  loss  of  the  goods 
the  value  or  cost  of  the  same  at  the 
point  of  shipment  shall  control, 
does  not  affect  the  right  to  recover 
for  delay  on  the  basis  stated  in  the 
text.  Ft.  Smith  &  W.  R.  Co.  v. 
Awbrey,  39  Okla.  270. 

A  consignee  of  seeds  is  not  bound 
to  accept  them  after  the  season  for 
planting  has  passed ;  he  may  recover 
their  full  value.  Southern  Exp.  Co. 
V.  Briggs,  1  Ga.  App.  2^4. 

BGault  V.  Atchison,  T.  &.  S.  P. 
R.  Co.,  92  Kan.  464. 

6  Philadelphia,  etc.  R.  Co.  v. 
Diffendal,  109  Md.  494,  21  Am.  Neg. 
Rep.  541.  See  Kansas  City  &  M.  Ry. 
Co.  V.  Oakley,  —  Ark.  — ,  170  S.  W. 
565. 

7  Gulf,  etc.  R.  Co.  T.  Ware,  34 
Tex.  Oiv.  App.  455. 

8  Southern  Kansas  R.  Co.  v. 
Crump,  32  Tex.  Civ.  App.  222;   St. 
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stated  applies  whether  the  property  shipped  was  intended  to  be 
put  on  the  market  or  not/  and  although  the  initial  carrier's  con- 
tract covered  transportation  only  over  its  own  line  and  delivery 
to  a  connecting  carrier  for  the  remainder  of  the  distance.^"  This 
is  a  damage  that  the  parties  are  deemed  to  have  contemplated 
when  contracting,  and  is  the  direct  and  immediate  consequence 
of  the  defendant's  breach.  As  to  the  decline  in  market  value 
Peckham,  J.,  said :  ^^  "Where  a  carrier  from  mere  negligence, 
from  plain  violation  of  duty,  omits  to  transport  merchandise 
beyond  a  reasonable  time  and  its  market  value  falls  in  the  mean- 
time the  true  rule  of  damages,  in  my  judgment,  both  upon 
principle  and  authority,  is  the  difference  in  its  value  at  the  time 
and  place  it  ought  to  have  been  delivered  and  the  time  of  its 
actual  delivery.'^  The  rule  is  simple  and,  though  it  may  some- 
times operate  harshly,  easily  applied.  Sagacious  business  men 
rely  upon  their  ability  to  judge  of  the  market  in  undertaking 
large  commercial  projects.  According  to  their  views  of  the 
market  they  send  the  merchandise  by  a  quick  or  a  slow  carrier, 

Louis,  etc.   R.  Co.   v.   Wilhelm,   49  tween  their  value  in  N.  Y.,  if  they 

Tex.  Civ.  App.  639.  had  been  received  in  time  and  the 

9  Southern  Exp.  Co.  v.  Briggs,  1  sum  realized  for  them  in  L.,  lesa 
Ga.  App.  294;  Pecos,  etc.  R.  Co.  v.  freight  and  expenses,  but  for  the 
Bivins,  —  Tex.  Civ.  App.  — -,  130  difference  in  their  value  in  N.  Y. 
S.  W.  210;  Missouri,  etc.  R.  Co.  v.  when  delivery  was  due  and  when  it 
Kyser,  38  Tex.  Civ.  App.  355;  Nor-  was  made.  Frey  v.  New  York 
folk  &  W.  R.  Co.  V.  Potter,  110  Va.  Cent.,  etc.  R.  Co.,  114  App.  Div. 
427;  Louisville  &  N.  R.  Co.  v.  Wil-  (N.  Y.)    747. 

son,  123  Ga.  62;  Gulf,  etc.  R.  Co.  v.  The    measure    of    liability    where 

Hume,  87  Tex.  211;   Same  v.  Stan-  goods  returned  to  the   shipper   are 

ley,  89.  Tex.  42;   Muir  v.  Missouri,  delivered  in  a  damaged  condition  is 

etc.  R.  Co.  168  Mo.  App.  542.  ^j^^   difference   between   their   value. 

10  Missouri,   etc.   R.   Co.  v.   Trus-  ^^^^  accepted  and  when  returned. 

kett,  104  Fed.  728,  44  C.  C.  A.  179;       -^  r.  +     ■+      j.      -d    n       t=a 

'  „       „    '       ,,„   ,        .„.  Reason  v.  Detroit,  etc.  R.  Co.,  150 

Isham  V.  Erie  R.  Co.,  112  App.  Div.       ,,.,„.  i 

Mich.  50. 

'^■J''  ^T,'  ,,„„  ,       ,   „  "Ward   V.    New  York    Cent.   R. 

Where  there  was  a  breach  of   a 

special  contract  to  deliver  goods  in  Co.,  47  N.  Y.  29,  7  Am.  Rep.  405. 

time    for    the    sailing    of    a    vessel  ^"^ «""  &  I-  »•  ^7-  Co.  of  Texas 

from  New  York  to   Liverpool   and  v.  Blalock,  —  Tex.  Civ.  App.  — ,  162 

they     were     shipped     on     a     later  S.  W.  1009;   St.  Louis  &  S.  F.  R. 

steamer  and  sold  in  L.,  the  carrier  Co.  v.  Rich,  —  Tex.  Civ.  App.  — , 

was  not  liable  for  the  difference  be-  162  S.  W.  1194. 
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and  make  compensation  accordingly.  A  contrary  rule  would 
deprive  them  of  aU  benefit  of  a  rapid  transit.  It  would  be  left 
to  the  caprice  of  the  carrier  when  to  transport,  and  the  owner 
could  have  no  relief.  It  would  be  no  answer  to  say  that  the 
ovmer  might  make  a  special  contract  for  the  transportation  at 
a  given  time.  The  contract  would  have  to  contain  a  special 
provision  to  pay  these  damages  or  the  carrier's  liability  would 
not  be  altered.  If  a  special  contract  be  needed  I  think  it  falls 
upon  the  defendant  to  make  it,  or  the  company  will  be  liable  for 
not  delivering  in  a  reasonable  time.  If  the  carrier  would  be 
liable  for  these  damages  upon  a  special  contract  to  transport 
by  a  given  time  he  clearly  would  be  for  a  violation  of  his  duty. 
In  the  absence  of  any  special  agreement  the  law  implies  that 
the  carrier  agrees  to  transport  in  a  reasonable  time.  That  is 
his  duty.  In  failing  to  do  so  he  not  only  violates  his  duty, 
but  also  the  contract  upon  which  it  is  based.  *  *  *  It  is 
well  settled  law  that  a  carrier,  on  an  entire  failure  to  deliver, 
is  liable  for  the  market  price  of  the  goods  at  the  time  and  place 
for  delivery.^'  So  as  to  a  sale  of  goods.  For  all  damages  to 
the  ^property  while  in  the  custody  of  the  carrier  the  measure 
thereof  is  to  be  settled  by  the  market  at  the  place  for  deliv- 
ery. This  is  clearly  so  as  to  all  inland  carriage.^*  If  liable  for 
the  market  price  at  the  time  and  place  for  delivery  when  not 
delivered  at  all ;  it  would  seem  equally  rational  that  if,  by  rea- 
son of  the  inexcusably  negligent  delay  of  the  carrier,  the  value 
of  the  goods  has  depreciated  in  market  he  should  be  liable  to 

18  O'Hanlan  v.  Great  Western  R.  1*  Bracket     v.     McNair,     supra ; 

Co.,  6  B.  &  S.  484;  Bracket  v.  Me-  Texas  &  P.  E.  Co.  v.  Tracy,  38  Tex. 

Nair,    14   Johns.    170,    7   Am.   Deo.  Oiv.  App.  327   (though  deviation  be 

447;   Sands  v.  Lilienthal,  46  N.  Y.  made  because  of  quarantine  regula- 

541.  tions). 

But  it  has  been  held  that  the  If  the  shipper  has  the  privilege 
freight  should  be  deducted.  Fehr-  of  two  markets  the  value  of  the 
enbach  Wine  &  Liquor  Co.  v.  Atchi-  property  at  the  first  destination 
son,  T.  &  S.  F.  E.  Co.,  182  Mo.  governs  only  to  the  extent  it  was 
App.  1.  sold  there;  the  value  of  the  remain- 
However,  only  nominal  damages  der  is  to  be  ascertained  by  the  price 
may  be  recovered  where  there  is  no  it  brought  where  it  was  sold, 
evidence  as  to  market  or  actual  Texas  &  P.  R.  Co.  v.  Nelson,  38 
value  at  destination.     Id.  Tex.  Civ.  App.  605. 
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the  owner  to  the  extent  r>i  that  depreciation.  The  purpose  of 
the  law  is  to  make  the  owner  whole  in  each  case.  *  *  * 
Had  the  goods  been  injured  by  improper  exposure  by  the  car- 
rier and  thus  had  become  depreciated  in  their  market  value 
it  is  clear  that  the  carrier  would  be  liable  for  the  loss.  It  was 
his  negligence  that  caused  it.  Here  his  negligent  delay  caused 
the  loss.  It  did  not  cause  the  decline  in  the  general  market, 
but  it  deprived  the  owner  of  his  right  to  the  higher  market 
price.  The  defendant's  negligent  violation  of  duty  thus  de- 
prived the  plaintiff  of  his  right  and  placed  this  loss  upon  him. 
In  substance  this  loss  is  the  same  to  the  plaintiff  as  if  the  in- 
jury had  been  done  to  the  property  itself  and  thus  diminished 
its  market  value.  The  injury  also  is  natural  and  direct.  There 
is  no  second  step ;  no  action  of  the  owner  with  a  third  person  by 
contract  or  otherwise."  ^* 


15  Missouri,  etc.  R.  Co.  ▼.  Fry, 
79  Kan.  21;  Flakne  v.  Great  North- 
ern R.  Co.,  106  Minn.  64;  Lambert 
V.  Southern  Exp.  Co.,  146  N.  C. 
321;  Ackerland  &  Co.  v.  Louisville 
&  N.  R.  Co.,  83  Ohio  293;  Gulf,  etc. 
R  Co.  V.  Barber,  —  Tex.  Civ.  App. 
— ,  127  S.  W.  258;  Sherman  v.  Hud- 
son River  R.  Co.,  64  N.  Y.  254;  In- 
gledew  V.  Northern  R.,  7  Gray  88; 
Kent  V.  Hudson  River  R.  Co.,  22 
Barb.  278;  Medbury  v.  New  York 
&  E.  R.,  26  Barb.  564;  Griffin  v. 
Oolver,  16  N.  Y.  489;  Scott  v.  Boa- 
ton  &  N.  O.  S.  Co.,  106  Mass.  468; 
Smith  V.  New  Haven  &,  N.  R.  Co., 
12  Allen,  531,  90  Am.  Dec.  166; 
Cowley  V.  Davidson,  13  Minn.  92; 
Weston  V.  Grand  Trunk  R.  Co.,  54 
Me.  376,  92  Am.  Dec.  552;  King  v. 
Woodbridge,  34  Vt.  565;  Collard 
V.  South  Eastern  R.  Co.,  7  H.  & 
N.  79;  Wilson  v.  Lancashire  &  Y. 
R.  Co.,  9  C.  B.  (N.S.)  632;  Wilson 
V.  York,  etc.  S,.,  18  Eng.  L.  &.  E. 
557,  note;  New  Orleans,  etc.  R.  Co. 
V.  Tyson,  46  Miss.  729;  Peet  v. 
Chicago  &  N.  R.  Co.,  20  Wis.  594, 
91  Am.  Dec.  446;  Newell  v.  Smith, 


49  Vt.  255;  Sturgeon  v.  St. 
Louis,  etc.  Co.,  65  Mo.  569; 
Illinois  Cent.  R.  v.  Cobb,  64  111. 
128;  Plummer  v.  Penobscot  L. 
Ass'n,  67  Me.  363;  Sisson  v.  Cleve- 
land &  T.  R.  Co.,  14  Mich.  489;  Ba- 
zin  V.  Steamship  Co.,  3  Wall.  Jr. 
229;  Deming  v.  Railroad,  48  N.  H. 
469,  2  Am.  Rep.  207;  Hackett  v. 
Boston,  C.  &  M.  R.,  35  N.  H.  390, 
400 ;  Faulkner  v.  South  Pac.  R.  Co., 
51  Mo.  311;  Devereaux  v.  Buckley, 
34  Ohio  St.  16,  32  Am.  Rep.  342; 
Kansas  Pac.  R.  Co.  v.  Reynolds,  8 
Kan.  623;  St.  Louis,  etc.  R.  t.  Mud- 
ford,  48  Ark.  502;  Birney  v.  Wa- 
bash, etc.  R.  Co.,  20  Mo.  App.  470; 
Hamilton  v.  Western  North  Caro- 
lina R.  Co.,  96  N.  C.  398;  East  Ten- 
nessee, etc.  R.  Co.  V.  Hale,  85  Teun. 
69 ;  Tompkins  v.  Kanawha  Board,  21 
W.  Va.  227;  Goldsmith  y.  Hender- 
son, 50  Fed.  567. 

In  another  case  this  measure  of 
liability  was  imposed  upon  the  car- 
rier who  wrongfully  detained  a 
large  number  of  cattle  on  a  claim 
for  demurrage  to  a  small  amount. 
It  was  contended  that  it  was  the 
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A  carrier  negligently  in  default  cannot  escape  this  measure 
of  liability  by  reason  of  an  increase  in  the  market  price  after 
the  time  he  might  have  delivered  the  property.  The  profit 
accruing  from  an  accidental  rise  in  the  market  belongs  to  the 
shipper,  and  it  vrould  be  an  extraordinary  misapplication  of  the 
principles  of  justice  to  allow  the  carrier  to  escape  all  liability 
for  its  negligence  and  dereliction  of  duty  by  depriving  the  ovsmer 
of  tlie  property  of  any  recompense  for  the  vsrrong  done  him  be- 
cause of  the  advance  in  price.  ^*  The  general  rule  of  liability 
is  not  inapplicable  because  the  condition  of  the  goods  shipped 
made  the  injury  more  serious  than  it  otherwise  would  have 
been." 

The  value  of  the  goods  is  to  be  determined  by  their  condi- 
tion wben  delivered  to  the  consignee.^'  He  is  not  bound  by 
the  shipper's  valuation  of  them,  no  fraud  being  practiced  on 
the  carrier  and  the  loss  being  the  result  of  its  negligence.'' 
Generally  liability  for  the  loss  of  market  value  is  to  be 
determined  by  the  state  of  the  market  at  the  place  to  which  the 
carrier  undertook  to  deliver ;  *"  but  this  is  not  the  test  where 
property  is  so  injured  by  negligence  in  transportation  that  it 
cannot  be  sold  at  its  destination  and  is  sold  elsewhere.  Under 
these  circumstances  the  price  received  for  it  and  that  it  would 

shipper's    duty    to    have   made    an  C.  448;   The  Ship  Compta,  5  Saw. 

offer  of  two  or  three  of  the  cattle  137;  Morrison  v.  I.  &  V.  Florio  S. 

as  security  for  the  claim.     But  the  S.   Co.,   36   Fed.   569^   The   Sahion- 

court  held  he  was  not  bound  to  do  cello,    8    Bene.   90;    Rodocanachi  v. 

so  in  order  to  mitigate  the  damages  Milburn,    18    Q.    B.    Div.    67.      See 

for  which  the  carrier  might  be  lia-  §  919,  where  some  cases  to  the  con- 

ble  or  to  pay  the  demurrage  under  trary,  in  principle,  are  discussed, 

protest.     Such  an  offer  should  have  IT  Texas  &  P.  R.  Co.  v.  Dawson, 

come   from   the   carrier.     The   Suf-  34  Tex.  Civ.  App.  240. 

folk,  31  Fed.  835.  18  Gulf,  etc.  R.  Co.  v.  Chinski,  53 

Goods  sold  by  the  carrier  on  their  Tex.  Civ.  App.  21. 

arrival  must  be  compensated  for  on  18  Broadwood    v.    Southern    Exp. 

the  basis  of  their  market  value  at  Co.,  148  Ala.  17;  Southern  Exp.  Co. 

the  time  they  should  have  arrived  v.   Owens,  146   Ala.   412,   8   L.R.A. 

if  there  had  not  been  unreasonable  (N.S.)  369,  119  Am.  St.  41. 

delay,  less  carriage  charges.     Balti-  80  Missouri,  etc.  R.  Co.  v.  Fry,  74 

more,  etc.  R.  Co.  v.  Sperber  &  Co.,  Kan.  546;  St.  Louis  &  S.  F.  R.  Co. 

117  Md.  505.  V.  Rich,  —  Tex.  Civ.  App.  — ,  162 

iBRuOand  v.  Southern  R.,  81  S.  S.  W.  1194. 
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have  brought  at  destination  if  there,  had  been  neither  delay  nor 
injury  are  the  factors  to  determine  the  extent  of  damages.*^ 
The  general  rule  is  also  inapplicable  where  the  carrier  changes 
the  destination  of  freight  after  it  has  been  injured ;  the  recovery 
may  be  based  upon  its  value  at  the  new  destination.**  The 
freight  charges  on  converted  goods  are  not  to  be  deducted  from 
their  value.*'  There  may  be  a  recovery  of  the  freight  paid  if 
the  amount  realized  for  damaged  goods  was  less  than  the  charge 
for  carrying  them,  the  carrier  having  knowledge  of  their  condi- 
tion when  shipped  and  its  delay  being  the  cause  thereof.**  The 
natural  shrinkage  which  animals  sustain  in  being  transported 
is  not  a  ground  of  liability.**  If  inferior  property  is  substituted 
for  that  delivered  to  the  carrier  the  damages  are  measurable 
by  the  difference  in  their  respective  values.**  The  depreciation 
of  goods  because  they  were  shipped  in  an  unsuitable  car  is  a 
ground  of  liability.*'  If  goods  are  boxed  and  are  usually  sold 
by  the  box,  either  at  wholesale  or  retail,  their  value  in  boxes  is 
to  be  ascertained.*'  In  an  action  of  tort  for  not  furnishing  cars, 
it  being  impossible  to  say  to  what  points  the  freight  would  have 
been  shipped,  the  recovery  will  be  measured  by  the  difference 
in  its  value  at  the  point  of  shipment  at  the  time  it  was  offered 
therefor  and  its  value  there  when  the  carrier  tendered  shipping 
facilities.*'  Where  live  stock  is  injured  and  the  liability  for  loss 
or  injury  is  limited  by  contract  to  $100  per  head  and  the  carrier 
sells  the  injured  stock,  the  shipper  is  entitled  to  the  proceeds  of 
such  sale,  less  expense  of  sale  and  the  reasonable  cost  of  their 
keep  from  the  time  that  they  were  injured  and,  in  addition,  the 
difference  between  the  market  value  of  the  injured  stock  at  the 
point  of  destination  if  they  had  arrived  there  in.  ordinary  condi- 

81  Texas  &  P.  E.  Co.  v.  Coggin,  44      Tex.  Civ.  App.  277;  St.  Louis  S.  R. 

Tex.  Civ.  App.  474.  ^-  ^-  Smith,  33  Tex.  Civ.  App.  520. 

22  St.  Louis,  etc.  R.  Co.  v.  Lieur-  **  Edwards  v.  Lee,  147  Mo.  App. 

38. 

2T  Forrester   v.    Southern    R.    Co., 
147  N.  C.  553,  18  LJl.A.(N.S.)   508. 
win,  1  Ga.  App.  351.  gj  q^^^  gt^_  jj   Co.  v.  Stewart,  - 

24  Williams  v.  Armour  Car  Lines,      ^^^  qj^  ^^^  _  j^^j^  g_  ^  ^Qg^ 
7  Pennew.    (Del.)    275.  29  Riehey  v.  Northern  Pac.  E.  Co., 

26  Texas  &  P.  E.  Co.  t.  Currie,  33      110  Minn.  347. 


ance,  80  Kan.  424. 

23  Atlantic  C.  L.  R.  Co.  v.  Good- 
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tion  and  the  market  value  at  the  point  of  destination  in  the  con- 
dition in  which  they  did  arrive,  in  no  event  exceeding  $100  per 
head.^"  And  the  damages  recoverable  for  stock  killed  while 
being  transported  tinder  such  a  contract  is  the  market  value  at 
destination,  not  exceeding  $100  per  head.^^ 

§  907.  Vindication  of  the  rule  stated.  The  general  rule  laid 
down  in  the  preceding  section  is  based  on  the  principle  upon 
which  damages  are  assessed  for  the  breach  of  a  contract  to  de- 
liver goods.  It  is  compensation  for  the  injury  for  not  having 
the  very  thing,  propter  rem  ipsam  non  habitam,  at  the  time  and 
place  at  which  it  should  have  been  delivered,  including  the  dam- 
ages resulting  naturally,  or  according  to  the  usual  course  of 
things,  from  the  breach  of  the  contract  itself,  as  well  as  such 
as  may  reasonably  be  supposed  to  have  been  in  the  contemplation 
of  both  parties  when  they  contracted  as  the  probable  result  of 
a  breach  of  it.**  When  there  is  negligent  delay  in  transporta- 
tion the  thing  which  the  owner  does  not  receive  when  he  is 
entitled  to  it,  is  goods  or  their  value  at  the  time  they  were  due. 
The  thing  which  he  afterwards  receives  is  goods  of  a  value  at  a 
different  time,  which  is  not  necessarily  the  same  value.  The  gen- 
eral price  of  such  goods  in  the  market  is  tbe  appropriate,  if  not 
the  only,  legal  evidence  of  their  value  at  any  time  in  question. 
If  their  market  value  is  less  when  they  are  actually  delivered 
than  it  was  when  they  ought  to  have  been  delivered  the  fall 
in  that  value  is  not  a  cause,  but  an  incident  or  consequence  of 
the  diminution  in  their  intrinsic  or  merchantable  value,  and 
evidence  of  the  degree  of  the  injury  which  the  owner  has  suf- 
fered by  the  wrongful  act  of  the  carrier.  A  diminution  in  the 
market  value  of  goods  by  thfe  operation  of  general  laws  is  an 
actual  loss  of  a  portion  of  their  real  and  intrinsic  value  as  much 
as  a  change  for  the  worse  in  their  quality.**     A  fall  in  the 

soEankin  v.  Cincinnati,  N.  0.  &  83  Stone  v.  Codman,  15  Pick.  301; 

T.  P.  E.  Co.,  163  Ky.  183.  Monteith   v.    Merchants'    D.   Co.,    9 

31  Eankin  v.  Cincinnati,  N.  0.  &       Ont.  App.  282.     The  text  is  quoted 

*on!^   ,',.      '      „     '  ,  ™       ,    .„    ^  with  approval  in  St.  Louis,  etc.  Ey. 

38  Cutting  V.  Grand  Trunk  E.  Co.,  ^^  ' 

13  Allen  381;  Hadley  v.  Baxendale,  ^o.  v.  Mudford,  48  Ark.  502,  and  is 

9  Ex.  351;  1  Pothier  on  Obligations,  "ited  in  Houseman  v.  Merchants'  D. 

162,  163.  T.  Co.,   104  Mich.  300. 
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market  is  no  more  a  cause  of  the  diminished  value  of  the  goods 
than  a  fall  in  a  thermometer  or  barometer  is  the  cause  of  a 
change  in  the  weather.'*  If  a  common  carrier  unreasonably 
delays  to  transport  and  deliver  goods  intrusted  to  him  for  car- 
riage and  their  value  meanv^hile  falls  the  Ineasure  of  damages  in 
an  action  against  him  is  the  difference  between  their  market 
value  at  the  time  when  and  the  place  where  they  ought  to  have 
been  delivered  and  such  value  at  that  place  on  the  day  when  they 
were  delivered;  although  there  was  no  contract  to  deliver  them 
within  any  certain  time,  and  they  were  not  intended  to  be  used 
for  any  special  purpose  at  any  fixed  time,  and  the  carrier  finally 
delivered  them  in  the  same  condition  as  when  they  were  received 
by  him.**  The  principle  and  the  measure  of  damages  are  the 
same  when  the  diminished  value  at  the  time  of  the  delayed 
delivery  has  resulted  from  the  perishable  nature  of  the  prop- 
erty.** In  case  of  shipping  live  animals  the  losses  for  negligent 
delay  might  include  not  only  such  as  arise  from  fall  in  the  mar- 
ket, but  shrinkage  or  injury  to  them  occasioned  by  detention, 
and  care  and  expense  bestowed  upon  them."  The  recovery  for 
shrinkage  must- be  limited  as  to  time  to  what  the  animals  lost 
between  the  day  they  should  have  reached  their  destination  and 
the  first  day  thereafter  on  which  they  can  be  sold  at  a  fair  price,** 

84  Cutting  V.  Grand  Trunk  R.  Co.,  65,  75  Am.  Dee.  490;  Porterfield  v. 
supra.  Humphreys,  8  Humph.  497;  Black  v. 

85  Id.  Camden,  etc.  E.  Co.,  45   Barb.   40; 

86  Wilson  V.  Lancashire  &  Y.  R.  Kansas  Pac.  R.  Co.  v.  Nichols,  9  Kan. 
Co.,  9  C.  B.  (N.S.)  632;  Ingledew  v.  235;  Wilson  v.  Hamilton,  4  Ohio 
Northern  R.,  7  Gray  86;  Hlinois  St.  722;  Ayres  v.  Chicago  &  N.  R. 
Cent.  R.  Co.  v.  Owens,  53  HI.  391;  Co.,  71  Wis.  372,  5  Am.  St.  226; 
Hewett  V.  Chicago,  etc.  R.  Co.,  63  Newport  News,  etc.  Co.  v.  Mercer, 
Iowa  611.  96    Ky.   475;    Gulf,    etc.    R.    Co.    v. 

ST  The  Caledonia,  157  U.  S.  124,  39  Hume,  87  Tex.  211 ;  Missouri,  etc.  R. 

L.  ed.  644;  Sangamon,  etc.  R.  Co.  v.  Co.  v.  Truskett,  2  Indian  Terr.  633; 

Henry  14   111.   156;    Smith   v.  New  St.  Louis  &  S.  F.  R.  Co.  v.  Rich,  — 

Haven  &  N.  R.  Co.,  12  Allen  531,  Tex.  Civ.  App.  — ,  162  S.  W.  1194. 

90  Am.   Dec.   166;    Sturgeon  v.  St.  See  McFall  v.  Chicago,  B.  &  Q.  IX. 

Louis,  etc.  R.  Co.,  65  Mo.  569;  Chi-  Co.,  181  Mo.  App.  244. 

cago,  etc.  R.  Co.  v.  Erickson,  91  111.  88  Ayres  v.  Chicago  &  N.  R.  Co.,  71 

613,   33   Am.   Rep.   70;    Cutting   v.  Wis.  372,  5  Am.  St.  226,  75  Wis. 

Grand  Trunk  R.  Co.,  13  Allen  381;  215;   Glasscock  v.  Chicago,  etc.  R. 

Welsh  V.  Railroad  Co.,  10  Ohio  St.  Co.,  86  Mo.  App.  114. 
Suth.  Dam.  Vol.  III.— 57. 
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and  for  expense  to  the  time  of  their  arrival.'®  If  goods  intended 
for  the  market  for  a  .particular  season  do  not  reach  the  con- 
signee until  the  season  is  over  and  the  carrier  neglects  to  prop- 
erly care  for  them,  in  consequence  of  which  the  goods  become 
worthless,  their  value  may  be  estimated  as  of  such  time  rather 
than  at  a  previous  period  when  they  might  have  been  delivered.*" 
§  908.  Same  subject.  The  damages  measured  and  recover- 
able by  this  rule  are  not  consequential,  requiring  notice  to  the 
carrier  that  the  goods  were  contracted  to  be  shipped  for  the 
purpose  of  sale,*^  nor  are  they  special.  This  is  very  clearly 
illustrated  in  an  English  case.  A  cap  manufacturer  at  0.  bought 
cloth  at  H.,  for  the  purpose  of  making  it  into  caps  which  he 
was  in  the  habit  of  selling  through  the  country  by  means  of 
travelers.  The  cloth  was  delivered  to  the  defendants  on  the 
15th  of  March  to  be  carried  by  their  railway  to  M.,  but  through 
the  negligence  of  the  company's  servants  it  was  sent  to 
another  station  and  did  not  reach  the  plaintiff  until  the  12th  of 
April,  which  was  too  late  for  his  purpose;  that  is,  he  did  not 
receive  the  cloth  in  time  to  manufacture  it  into  caps,  the  sea- 
son having  passed  before  he  could  execute  the  orders  obtained 
by  his  travelers.    According  to  his  uncontradicted  evidence  the 

89  Louisville  &  N.  E.  Co.  v.  Trent,  plated  such  object  by  the  shipment, 

16  Lea  419.  and  that  a  breach  of  the  carrier's 

*0  Baumann  v.  New  York,  etc.  R.  contract  would  involve  liability  for 

Co.,  35  N.  Y.  Misc.  223.  decline  in  the  price  of  cotton— the 

*l  Gulf,  etc.  R.  Co.  V.  Pettit,  3  Tex.  bales  of  cotton  represented  by  the 

Civ.  App.  588.  samples."     Wells-Fargo  Exp.  Co.  v. 

This  rule  has  been  applied  where  Samuels,  11  Tex.  Civ.  App.  15. 

damages  were  sought  for  delay  in  Devereaux  v.  Buckley,  34  Ohio  St. 

shipping  samples   of  cotton.     "The  ^g^   33   ^    ^^^    g^^^    .^   ^     ^^^_ 

obiect  of  the  shipment  of  samples  of       „,  .         .   ,  j.-       j    ,    i        ^ 

;;  ■  i    •  f  4.  i         ^"^*  point  was  mentioned,  but  not 


decided,  in  Smith  v.  New  Haven  & 


cotton  from  an  interior  market  to 

the  market  at  Galveston  is  too  well  ,,  „    „ 

1  ,  .        .,,  ,  N.  R.  Co.,  12  Allen  531,  90  Am.  Dec. 

known  to  require  either  averment  or  '  ' 

proof.     It  is  »,  matter   of  common  ^^^'  ''"*  ^^«   expressly   decided  in 

information    that    samples    are    so  accordance  with  the  text  in  Cutting 

shipped  to  make  sales  in  the  market  "*"■  ^Srand  Trunk  E.  Co.,  13  Allen  381 ; 

to  which  the  shipment  is  made,  and  Deming  v.   Railroad  Co.,  48   N.  H. 

not  for  sale  of  the  samples  them-  455,  2  Am.  Rep.  267.     This  is  the 

selves.     It  would  not  be  unreason-  rule  in  Scotland.     Keddie  v.  North 

able  to  say  that  the  parties  contem-  British  R.  Co.,  14  Rettie  233. 
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cloth  thereby  became  of  less  value  to  him  by  lOOL  He  also 
claimed  by  way  of  damages  the  loss  of  the  profits  he  would  have 
made  by  the  sale  of  caps  that  season  if  the  cloth,  which  could  not 
be  procured  at  C,  had  arrived  in  due  time.  On  the  trial  the 
jury  appealed  to  the  judge  for  information  as  to  how  they  were 
to  assess  the  damages  and  were  informed  that  they  were  at 
liberty  to  take  into  consideration  the  fact  that  the  plaintiff  had 
lost  the  season  in  consequence  of  the  non-arrival  of  the  cloth  in 
due  time.  Acting  upon  that  information  the  jury  found  a  ver- 
dict for  the  plaintiff  for  801.  damages.*^    A  similar  decision  was 


*8The  expression  'loss  of  the  sea- 
son" being  ambiguous,  on  a  rule  nisi 
to  reduce  the  verdict  to  a  nominal 
sum,  Williams,  J.,  said:  "If  by  the 
expression  'loss  of  the  season'  the 
jury  were  induced  in  assessing 
the  damages  to  take  into  their  con- 
sideration the  profits  which  the 
plaintiff  might  have  made  by  the 
manufacture  and  sale  of  caps  if  the 
material  had  reached  his  hands  in 
due  time,  we  are  all  of  the  opinion 
that  they  would  have  misconceived 
the  proper  principle  on  which  the 
damages  were  to  be  estimated,  and 
that  there  would  be  a  failure  of  jus- 
tice if  the  verdict  were  allowed  to 
stand.  But  if  we  are  to  assume  the 
meaning  of  'loss  of  the  season'  to  be 
that  the  goods,  by  reason  of  their 
not  having  been  delivered  in  due 
timq,  had  become  lessened  in  value, 
that  is,  if  in  consequence  of  the  de- 
lay they  had  become  of  less  value  to 
the  plaintiff  because  the  articles 
to  be  made  up  would  be  less  market- 
able as  the  time  for  finding  cus- 
tomers had  gone  by,  and  so  the  goods 
were  left  on  the  plaintiff's  hands,  de- 
teriorated or  diminished  in  value, 
then  we  do  not  think  there  was  any 
mistake  in  point  of  law  in  the  direc- 
tion of  the  learned  judge."  On  the 
question  whether  the  plaintiff  was 
entitled  to  recover  the  difference 
between  the  value  of  the  goods  tp 


him  if  they  had  been  delivered  in 
proper  time,  and  their  value  at  the 
time  when  they  were  actually  de- 
livered, he  said:  "I  am  of  opinion 
that  the  consignee  is  entitled  to  re- 
cover such  difference  in  value.  If  it 
were  otherwise  great  injustice  would 
be  done;  for  instance, — to  put  a 
familiar  case, — suppose  '•■  tradesman 
at  a  fashionable  watering-place 
sends  an  order  to  a  warehouseman 
in  London  for  a  quantity  of  ribbons 
or  other  fancy  goods,  and  they  are 
delivered  to  a  carrier  so  that  they 
ought  to  reach  him  at  the  beginning 
of  the  season,  and  through  the  neg- 
ligence of  the  carrier  their  delivery 
is  delayed  until  the  season  is  over, 
so  that  the  opportunity  for  offering 
them  for  sale  is  lost  and,  as  their 
novelty  or  fashion  is  gone,  they  re- 
main on  hand  materially  diminished 
in  value,  would  it  not  be  unjust  if 
the  carrier  were  not  made  liable  in 
damages  for  the  loss  which  thus  re- 
sulted from  his  negligence?  *  »  • 
It  was  evidence  for  the  jury  that 
the  defendants  by  reason  of  their 
negligence  delivered  the  cloth  to  the 
plaintiff  at  a  time  when  its  value 
was  less  by  100!.  than  it  would  have 
been  if  they  had  been  guilty  of  no 
negligence.  But  it  is  contended  on 
the  part  of  the  defendants  that 
whatever  may  be  the  dictates  of 
"  justice  in  the  matter  such  damagea 
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made  in  the  court  of  exchequer  about  the  same  time.    The  plain- 
tiff, a  hop  grower  in  Kent,  sent  to  London  by  the  defendant's 


cannot  be  awarded  to  the  plaintiff 
without  violating  the  rule  laid  down 
by  the  court  of  exchequer  in  Hadley, 
V.  Baxendale,  9  Ex.  341.  It  seems 
to  me,  however,  that  we  shall  not 
violate  that  rule  if  we  hold  that  the' 
plaintifi  is  entitled  to  recover  dam- 
ages in  respect  to  such  deterioration 
in  value.  It  is  a  damage  which 
fairly  and  naturally,  in  the  usual 
course  of  things,  may  be  said  to 
arise  from  the  defendant's  negli- 
gence; for  if  the  goods  are  not  de- 
livered at  the  time  they  are  expected 
the  delay  must  necessarily  superin- 
duce a  considerable  diminution  in 
their  value  in  the  plaintiff's  hands." 
Byles,  J.,  concurred  in  the  forego- 
ing opinion,  and  added,  referring  to 
Hadley  v.  Baxendale,  which  he  said 
must  decide  the  case  in  hand:  "It 
is  there  said  that  'where  two  parties 
have  made  a  contract  which  one  of 
them  has  broken  the  damages  which 
the  other  party  ought  to  receive  in 
respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and 
reasonably  be  considered  either  as 
arising  naturally,  i.  c,  according  to 
the  usual  course  of  things,  from  such 
breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both 
parties  at  the  time  they  made  the 
contract  as  the  probable  result  of 
the  breach  of  it.'  I  agree  *  •  • 
that,  as  the  defendants  here  knew 
.  nothing  about  the  nature  of  the 
goods,  or  of  the  plaintiff's  occupa- 
tion, profits  which  might  have  ac- 
crued from  making  up  the  cloth  into 
caps  and  selling  them  clearly  were 
not  within  the  contemplation  of 
both  parties  at  the  time  they  made 
the  contract  as  the  probable  result 


of  the  breach  of  it;  and  therefore 
loss  of  profits  could  not  properly 
enter  into  the  consideration  of  the 
jury  in  assessing  the  damages  here. 
The  difficulty,  however,  is  to  dis- 
tinguish between  loss  of  profits  and 
the  difference  between  the  exchange- 
able value  of  the  goods  when  re- 
ceived by  the  carriers,  or  rather 
when  they  ought  to  have  been  de- 
livered, and  when  they  were  actu- 
ally delivered.  Profits  include  the 
increased  value  arising  from  the 
purpose  to  which  the  plaintiff  in- 
tended to  apply  the  goods;  whereas, 
diminution  in  exchangeable  value  is 
only  something  subtracted  from  the 
inherent  value  of  the  articles  them- 
selves. When  thoroughly  consid- 
ered, this,  I  think,  will  be  found  to 
be  a  sound  distinction.  It  is  admit- 
ted that  deterioration  in  quality  is 
to  be  taken  into  account  in  esti- 
mating the  damage  the  plaintiff  has 
sustained;  it  is  admitted,  also,  that 
loss  or  diminution  in  the  quality  is 
to  be  taken  into  account;  and  I  do 
not  see  why  a  loss  in  the  exchange- 
able value  should  not  also  be  taken 
into  account."  Wilson  v.  Lanca- 
shire &  Y.  E.  Co.,  9  C.  B.  (N.S.) 
632;  Cutting  v.  Grand  Trunk  R.  Co., 
13  Allen  381 ;  Sehulze  v.  Great  East- 
ern E.  Co.,  19  Q."  B.  Div.  30.  In  the 
last  case  a  parcel  containing  samples 
was  delivered  to  a  carrier  to  be  for- 
warded and  notice  of  its  contents 
was  given.  It  did  not  reach  its 
destination  until  the  close  of  the 
season  during  which  the  samples 
could  be  used  for  procuring  orders, 
and  in  consequence  they  became 
worthless;  others  like  them  could 
not  be  procured  in  the  market.  The 
case   was   considered   to   be   within 
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railway  some  pockets  of  hops  consigned  to  a  purchaser.  The 
defendants  kept  the  hops  for  some  days  on  their  premises  in 
an  open  vat,  whereby  a  small  portion  was  stained  by  wet,  and  the 
purchaser  rejected  the  whole,  as  he  was  entitled  to  do  by  the 
custom  of  the  market.  The  plaintiff  dried  the  stained  hops  and 
they  were  rendered  as  good  as  ever  for  actual  use,  but  the  stain- 
ing had  depreciated  the  market  value  of  the  bulk.  The  plaintiff 
sent  the  hops  to  a  factor  for  sale,  but  at  that  time  their  market 
price  had  considerably  fallen  from  what  it  was  at  the  time  they 
ought  to  have  been  delivered.  Martin,  B.,  said:  "It  wis 
proved  that  if  they  had  been  brought  to  market  on  the  proper 
day  they  would  have  fetched  a  certain  price,  but,  not  being 
brought  until  a  later  day,  the  market  price  in  the  meantime  fell, 
and  the  value  of  the  hops  was  dinainished  by  the  amount  of  65 L 
If  that  bQ  not  a  direct,  immediate  and  necessary  consequence  of 
the  defendant's  breach  of  duty  it  is  difficult  to  understand  what 
would  be.  It  is  said  that  the  defendants  had  no  notice  of  the 
purpose  for  which  the  hops  were  sent  to  London;  but  I  think 
they  must  have  known  that  they  were  sent  for  one  of  two 
purposes:  either  for  consumption  by  the  person  to  whom  they 
were  sent,  or,  as  was  more  likely  to  be  the  case,  to  be  sold  for 
profit."  *'  It  is  sometimes  sought  to  avoid  the  general  rule  of 
liability  by  adding  qualifying  conditions  to  bills  of  lading.  The 
judicial  mind  does  not  view  such  conditions  with  much  favor. 
Thus,  where  is  was  provided  that  the  amount  of  loss  or  dam- 
age should  be  computed  at  the  place  and  time  of  shipment,  it 
was  construed  not  to  relate  to  a  loss  resulting  from  delay  to 
transport  the  goods,  but  rather  to  injury  sustained  by  them  in 
shipment** 

the  rule  of  that  quoted  from,  and  In  New  York,  P.  &  N.  E.  Co.  v. 

value  of  the  samples  to  the  plaintiflf  Peninsula    Produce    Exchange,    122 

the  damages  were  measured  by  the  -^^    glS,   stipulations  in   a   bill   of 

at  the  time  they  should  have  been  j^^j^^  ^j^^^.  ^j^^  ^^^^^^^  ^,j  j^^^  ^^ 

deliverea.  ,   „     ,        „    „  damage  should  be  based  on  the  value 

43  Collard  V.  South  Eastern  K.  Co.,         ,  ^,        ,  ,   ,.  ,    ,. 

7  H   &  N   79;  East  Tennessee,  etc.  ^*  *^«  P'^'=^  ^"-l  ^'"^^  °^  shipment 

K.  Co.  V.  Johnson,  85  Ga.  497.  "^^s  held  valid  and  the  measure  of 

44  Klass  C.  Co.  V.  Wabash  R.  Co.,  damages  was  held  to  be  the  loss  of 
80  Mo.  App.  164.  the  market  value  there. 
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§  909.  Application  of  the  rule  to  ocean  carriage.  In  a  later 
case  in  the  probate  division  the  question  came  up  whether  a 
diminution  of  market  value  during  the  time  delivery  of  a  cargo 
shipped  in  India  for  London  was  delayed  by  a  defect  of  the 
ship's  engine  could  be  allowed  as  an  item  of  damages,  as  well 
as  a  diminution  of  quantity  by  leakage.  The  latter  only  was 
allowed.  The  question  upon  the  other  item,  as  stated  by  the 
court,  was  whether,  if  there  is  imdue  delay  on  a  long  voyage  at 
sea,  it  follows  as  a  matter  of  course  that  if  between  the  time 
when  the  goods  ought  to  have  arrived  and  the  time  when  they  did 
arrive  there  has  been  a  fall  in  the  price  of  such  goods,  damages 
can  be  recovered  by  the  consignee.  It  was  answered  in  the 
negative.*^     The  action  in  which  this  rule  was  announced  was 


45  The  Parana,  2  Prob.  Div.  118, 
reversing  on  this  question  the  de- 
cision of  Sir  Robert  Philhnore  in  the 
admiralty  division.  1  id.  452.  Hel- 
lish, L.  J.,  said:  "There  is  no  case, 
I  believe,  in  which  it  has  ever  been 
held  that  damages  can  be  recovered 
for  delay  in  the  carriage  of  goods 
on  a  long  sea  voyage,  where  there 
has  been  what  may  be  called  a 
merely  accidental  fall  in  the  price 
between  the  time  when  the  goods 
ought  to  have  arrived  and  the  time 
when  they  did  arrive — no  case  that 
I  can  discover  where  such  damages 
have  been  recovered;  and  the  ques- 
tion is,  whether  we  ought  to  hold 
that  they  ought  to  be  recovered.  If 
goods  are  sent  by  a  carrier  to  be 
sold  at  a.  particular  market;  if,  for 
instance,  beasts  are  sent  by  railway 
to  be  sold  at  Smithfield,  or  fish  are 
sent  to  be  sold  at  Billingsgate,  and, 
by  reason  of  delay  on  the  part  of 
the  carrier,  they  have  not  arrived  in 
time  for  the  market,  no  doubt  dam- 
ages for  the  loss  of  market  may  be 
recovered.  So,  if  goods  are  sent  for 
the  purpose  of  being  sold  in  a'  par- 
ticular season  when  they  are  sold  at 
a   higher    price   than   the^   are   at 


other  times,  and  if  by  reason  of 
breach  of  contract  they  do  not  ar- 
rive in  time,  damages  for  loss  of 
market  may  be  recovered.  Or  if  it 
is  known  to  both  parties  that  the 
goods  will  sell  at  a  better  price  if 
they  arrive  at  one  time  than  if  they 
arrive  at  a  later  time  that  may  be 
ground  for  giving  damages  for  their 
arriving  too  late  and  selling  for  a 
lower  sum.  But  there  is  in  this  case 
no  evidence  of  anything  of  that 
kind.  As  far  as  I  can  discover  it  is 
merely  said  that  when  the  goods 
arrived  in  November  they  were 
likely  to  sell  for  less  than  if  they 
had  arrived  in  October,  for  the  mar- 
ket was  lower.  But  J)esides  the 
cases  of  consignments  of  goods  to 
be  sold  at  a  particular  market,  cases 
were  cited — and  it  was  on  them 
that  the  court  below  proceeded — of 
the  carriage  of  goods  by  railway 
where  damages  on  account  of  a  fall 
in  the  market  have  been  recovered. 
It  is  said  that  there  can  be  no  dif- 
ference between  the  carriage  of 
goods  by  railway  and  the  carriage  of 
goods  by  sea,  but  it  appears  to  me 
there  may  be  a  very  material  diflfer- 
ence  between  the  two  cases.     When 
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on  the  shipping  contract.    A  more  recent  case  applies  the  prin- 
ciple to  an  action  of  tort  wherein  damages  were  sought  on 


goods  are  conveyed  by  railway,  if 
they  are  conveyed  for  the  purpose  of 
sale,  it  is  usually  for  the  purpose  of 
immediate  sale ;  and  if  the  cases 
are  examined,  I  think  it  will  be 
found  that  the  courts  treated  them 
as  if  the  goods  were  consigned  for 
the  purpose  of  immediate  sale.  No 
doubt  if  goods  are  consigned  to  a 
railway  company  under  such  cir- 
cumstances, the  railway  company 
may  be  reasonably  supposed  to 
know  that  they  are  consigned  for 
the  purpose  of  immediate  sale,  and 
if  by  breach  of  contract  on  the  part 
of  the  company  they  do  not  arrive 
in  time  to  be  sold  when  the  owner 
intends  them  to  be  sold,  that  may 
possibly  be  a  ground  for  giving  dam- 
ages for  what  is  called  'loss  of 
market.' 

"The  strongest  case  in  favor  of 
the  decision  of  the  cpurt  below  is 
that  of  Collard  v.  South  Eastern  R. 
Co.  (7  H.  &  N.  79),  but  there  was 
a  good  deal  of  doubt  about  that 
case.  The  goods  in  that  case  were 
hops,  and  were  consigned  to  a  hop 
merchant  in  fulfillment  of  an  actual 
contract.  The  damages  arising 
from  the  non-fulfillment  of  that 
particular  contract,  could  not  be  re- 
covered, because,  of  course,  the  rail- 
way company  would  know  nothing 
about  it;  but  the  court  came  to  the 
conclusion  that  the  case  must  be 
treated  as  if  the  goods  were  con- 
signed for  the  purpose  of  immediate 
sale.  There  were  apparently  very 
violent  fluctuations  going  on  in  the 
hop  market  at  that  time,  and  it 
might  be  taken  that  the  owner  had 
selected  his  own  time  for  selling  his 
hops  when  he  thought  the  price  was 
at    its   best,   and   by   reason   of    a 


breach  of  contract  on  the  part  of 
the  railway  company — which  con- 
sisted, it  is  to  be  observed,  not  in 
delay  in  delivering  the  hops,  but  in 
actual  damage  to  the  hops  (the 
hops'  were  damaged  and  had  to  be 
dried), — it  might  be  considered  that 
there  was  a  loss  of  market."  The 
same  comment  was  made  on  Ward 
V.  New  York  C.  E.  Co.,  47  N.  Y.  29. 
And  the  opinion  continues:  "The 
difference  between  cases  of  that  kind 
and  cases  of  the  carriage  of  goods 
for  a  long  distance  by  sea  seems  to 
me  to  be  very  obvious.  In  order 
that  damages  may  be  recovered  we 
must  come  to  two  conclusions — 
first,  that  it  was  reasonably  cer- 
tain that  the  goods  would  not  be 
sold  until  they  did  arrive;  and, 
secondly,  that  it  was  reasonably 
certain  that  they  would  be  sold  im- 
mediately after  they  arrived,  and 
that  that  was  known  to  the  carrier 
at  the  time  when  the  bills  of  lading 
were  signed.  It  appears  to  me  that 
nothing  could  be  more  uncertain 
than  either  of  these  two  assump- 
tions in  this  case.  Goods  imported 
by  sea  may  be,  and  are  every  day, 
sold  whilst  they  are  at  sea.  If  the 
man  who  is  importing  the  goods 
finds  the-market  high,  and  is  afraid 
that  the  price  may  fall,  he  is  not 
usually  prevented  from  selling  his 
goods  because  they  are  at  sea.  The 
sale  of  goods  to  arrive,  the  sale  of 
goods  on  transfer  of  bill  of  lading, 
with  cost  bill  and  insurances  is  a 
common  mercantile  contract  made 
every  day.  It  may  be  that,  from 
not  having  samples  of  the  goods,  or 
from  not  knowing  what  is  the  par- 
ticular quality  of  the  goods,  the  con- 
signee may  have  difficulty  in  selling 
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account  of  loss  of  the  market  against  a  vessel  which  through 
negligence  collided  with  that  of  the  plaintiif.*^    This  principle, 


them  until  they  arrive,  but  that 
would  not  affect  the  question.  Nor 
would  it  signify  that  the  goods  no 
longer  belonged  to  the  original  con- 
signee, but  to  a  man  who  had 
acquired  them  by  the  assignment  of 
the  bill  of  lading  whilst  the  goods 
were  at  sea.  We  were  told  that  in 
this  case  the  plaintiff  was  a  person 
who  had  advanced  money  on  the 
security  of  the  bills  of  lading.  That 
possibly  may  be  the  case;  but 
whether  he  has  done  that  or  is  the 
purchaser  would  make  no  difference. 
It  was  said  that  the  goods  were 
sold,  and  that  if  the  person  who  sells 
them  does  not  suffer  the  damage 
then  the  purchaser  would  suffer  the 
damage.  But  this  is  pure  specula- 
tion. If  a  man  purchases  goods 
while  they  are  at  sea  no  person  can 
say  for  what  purpose  he  purchases 
them.  He  may  purchase  them  be- 
cause he  thinks  that  if  he  keeps 
them  for  six  months  they  will  sell 
for  a  better  sum,  or  he  may  want 
to  use  them  in  his  trade.  It  is  pure 
speculation  to  enter  into  the  ques- 
tion for  what  purpose  he  purchases 
them.  In  this  particular  case  the 
plaintiff  did  not  sell  the  goods  when 
they  arrived,  for  he  sold  them  some 
months  afterwards,  when  a  further 
fall  had  taken  place  in  the  market. 
Of  course,  he  does  not  seek  to  recov- 
er from  the  defendant  that  addi- 
tional loss,  but  this  serves  to  illus- 
trate how  uncertain  it  is  whether  he 
would  have  sold  them.  If  he  did 
not  sell  them  when  they  did  arrive, 
but  kept  them  because  he  thought 
the  market  would  rise,  how  can  we 
tell  that  he  would  not  have  done  ex- 
actly the  same  thing  if  the  goods 
had  arrived  in  time.  Therefore  it 
seems  to  me  that  to  give  these  dam- 


ages would  be  to  give  speculative 
damages — to  give  damages  when  we 
cannot  be  certain  that  the  plaintiff - 
would  not  have  suffered  just  as 
much  if  the  goods  had  arrived  in 
time.  According  to  the  principles 
on  which  the  courts  have  acted  in 
all  such  speculative  and  uncertain 
cases  damages  ought  not  to  be  re- 
covered." See  The  Success,  7  Blatch: 
551. 

The  preceding  English  and  Ameri- 
can cases  which  have  been  cited  do 
not  appear  to  proceed  on  the  prin- 
ciple that  damages  are  given  "for 
loss  of  market"  when  the  market 
price  declines  during  the  delay  of 
delivery;  but  on  the  principle  that 
if  the  property  is  worth  less  when 
it  is  delivered  after  a  negligent  de- 
lay the  owner  suffers  a  loss  propor- 
tioned to  the  diminution  of  market 
value  whether  he  sells  or  not;  that 
he  sustains  an  injury  as  real  as 
though  the  quality  had  been  deteri- 
orated, or  the  quantity  reduced;  in 
the  language  of  Byles,  J.,  already 
quoted,  "diminution  in  exchangeable 
value  is  only  something  subtracted 
fi'om  the  inherent  value  of  the  arti- 
cles themselves."  A  sale  is  no  more 
necessary  to  make  the  latter  loss 
manifest  than  it  is  to  sell  the  resi- 
due when  a  part  has  been  lost  in 
consequence  of  the  delay  in  order 
to  demonstrate  that  a  portion  is 
less  valuable  than  the  whole.  The 
qualification  of  the  rule  laid  down 
in  the  text  in  Peet  v.  Chicago  &  N. 
E.  Co.,  20  Wis.  624,  91  Am.  Dec.  446, 
appears  to  be  a,  departure  from 
the  general  course  of  decision  in  re- 
quiring the  property  to  be  sold  at 
the  depreciated  price. 

46  The  Notting  Hill,  9  Prob.  Div. 
105. 
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according  to  a  majority  of  the  Ontario  high  court  and  the  unani- 
mous opinion  of  the  Ontario  court  of  appeal,  does  not  apply  to 
ocean  carriers  where  the  delayed  delivery  is  the  result,  not  of 
ocean  transit,  but  of  transmission  to  a  wrong  port.  In  such  a 
case  the  general  rule  applies.*"  In  Nova  Scotia  if  the  carrier 
has  notice  of  circumstances  from  which  it  may  infer  that  loss 
or  value  of  the  property  shipped  may  follow  delay  as  a  natural 
consequence,  it  is  liable  for  an  immediate  decline  in  such  value. 
The  court  distinguished  the  English  cases  cited  on  the  grounds 
(1)  that  the  damages  claimed  in  them  were  due  to  an  accidental 
fall  in  the  market  value  of  the  goods; (2)  there  waa  nothing  in 
the  circumstances  surrounding  those  cases  to  indicate  that  such 
fall  was  to  occur;  (3)  the  decline  in  the  value  of  the  goods  in- 
volved in  them  was  purely  speculative,  and  (4)  it  could  not  be 
said  that  the  contract  in  the  case  of  The  Parana  was  made  with 
reference  to  any  well-known  or  certain  condition  of  the  market, 
or  any  special  use  to  be  made  of  the  cargo,  or  any  limited  period 
of  sale  for  it.** 

In  a  case  decided  by  the  English  court  of  appeal  in  August, 
1902,  some  of  the  goods  carried  were  destined  for  an  alien 
enemy,  without  the  knowledge  and  consent  of  the  shippers  of 
other  goods  on  the  same  vessel.  The  vessel  was  seized  and  de- 
tained by  reason  of  having  the  first-mentioned  goods  on  board. 
So  carrying  them  was  a  breach  of  duty  towards  the  -shippers  of 
the  other  goods  and  rendered  the  carrier  liable  for  damages 
for  the  resulting  delay  caused  by  a  fall  in  market  value.*'  The 
contention  of  the  defendant  was  that  his  liability  was  limited 
to  interest  on  the  value  of  the  goods  from  the  time  they  should 
have  been  delivered  down  to  the  date  of  delivery.  The  court 
did  not  understand  that  any  such  doctrine  was  declared  by  The 
Parana.'"  It  was  said  that  there  can  be  no  absolute  peremptory 
rule  taking  voyages  by  sea  out  of  the  principles  which  regulate 
the  measure  of  damages  on  breach  of  other  contracts.  It  is 
only  because  the  possible  length  of  voyages  and  the  consequent 

«Monteith  v.  Merchants'  D.  Co.,  *9Duiin  v.  Bucknall,  [1902]  2  K. 

1  Ont.  47,  78,  9  Ont.  App.  282.  ^  gj^_ 

48  Bauld  V.  Smith,  40  Nova  Scotia 

294,  W  Supra, 
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uncertainty  as  to  tie  times  of  arrival  may  in  many  cases  elim- 
inate the  supposition  of  any  reasonable  expectation  as  to  tlie 
state  of  the  market  at  the  time  of  arrival  that  as  a  general  rule 
damages  for  loss  of  market  by  late  delivery  are  not  recov- 
erable from  the  carrier  by  sea.  It  is  certainly  not  a  rule  of 
law,  it  is  only  an  inference  of  fact,  that  from  the  circumstances 
of  the  case  no  reasonable  assumption  as  to  the  state  of  the 
market  at  the  time  of  arrival  could  have  been  a  factor  in  the 
contract  between  the  parties.  But  as  the  means  of  sea  transit 
improve,  voyages  of  three  and  four  weeks'  duration  may  be, 
and  are  now,  accomplished  with  almost  absolute  certainty  and 
the  state  of  the  market  at  the  reasonably  calculated  date  of 
arrival  may  well  be  a  vital  factor  present  to  the  minds  of  both 
parties  at  the  time  of  making  the  contract.  Whenever  the  cir- 
cumstances admit  of  calculations  as  to  the  time  of  arrival  and 
the  probable  fluctuations  of  the  market  being  made  with  the 
same  degree  of  reasonable  certainty  in  the  case  of  a  sea  as  of 
a  land  transit  there  can  be  no  reason  why  damages  for  late 
delivery  should  not  be  calculated  according  to  the  same  prin- 
ciples in  both  cases. 

Where  there  was  a  delay  of  fourteen  days  in  shipping  a  cargo 
of  coal,  the  carrier  not  having  notice  of  any  special  circum- 
stances and  a  decline  in  price  not  having  been  shown,  the 
shipper  recovered  the  difference  between  the  rate  of  freight 
contracted  for  and  the  rate  which  could  have  been  obtained  at 
the  time  the  delayed  vessel  began  her  voyage.'^  While  a  ship- 
owner is  liable  for  the  deterioration  of  a  cargo  which  was  pre- 
pared for  loading  in  anticipation  of  the  aiTival  of  the  vessel, 
he  is  not  liable  to  the  charterer  for  the  damages  sustained  by 
the  cargo  after  it  was  loaded  in  an  unfit  condition  for  trans- 
portation, in  consequence  of  which  it  further  deteriorated,  nor 
for  the  sum  which  the  vessel  might  have  earned  as  freight  for 
the  voyage  under  a  contract  with  a  third  party  if  the  cargo 
had  been  delivered  in  good  condition.*^  Where  goods  in  bad 
order  were  receipted  as  being  in  good  order  and  so  sold  in 

61  Giachetti  v.  Speeding,  15  T.  L.  B2  The  Georg  Dumois,  115  Fed.  65i 

Eep.  401.  .  52  C.  C.  A.  659. 
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advance  of  delivery  the  purchaser  recovered  against  the  ovs^ner 
of  the  vessel  the  difference  between  the  price  paid  and  their 
reasonable  value  on  delivery,  and  also  reasonable  expenses  in- 
curred in  consequence  of  the  condition  they  were  then  in.^*  The 
value  of  goods  destroyed  while  en  route  from  the  United  States 
to  Canada  is  not  to  be  ascertained  by  their  value  there  in  United 
States  currency,  but  by  the  currency  of  Canada,  the  damages 
being  payable  there." 

§  910.  Delay  after  notice  of  arrival;  neglect  to  give  notice  of 
refusal  to  receive  goods.  Damages  measured  by  the  deprecia- 
tion in  the  value  of  the  property  may  be  recovered  for  negligent 
delay  of  delivery  after  its  arrival  at  the  place  of  destination ;  as 
where  it  is  occasioned  by  the  carrier's  neglect  to  give  the  con- 
.  signee  notice  of  the  arrival,  when  necessary,*'  or  when  he  there 
exposes  it  to  actual  injury  and  thereby  necessitates  delay  to 
prepare  it  for  market.'*  Neglect  to  give  the  shipper  notice  of 
the  consignee's  refusal  to  receive  goods  is  attended  with  lia- 
bility for  the  loss  of  market  value  only  from  the  time  the  carrier 
knew  or  might  have  known  of  the  refusal  and  could  have  given 
notice  of  it.  The  damages  are  to  be  assessed,  not  on  the  basis  of 
the  changed  market  value  of  like  goods  generally,  but  on  the 
change  in  the  value  of  the  identical  goods.'^ 

§  911.  Time  and  expense  of  obtaining  property.  It  being  the 
duty  of  the  carrier  to  deliver  the  property  to  the  consignee 
upon  application  and  payment  of  freight,  if  he  wrongfully  re- 
fuses to  do  so  and  obliges  the  consignee  to  repeat  his  applica- 
tion he  is  entitled  to  be  compensated  for  the  time  and  expense 
of  the  extra  journey.''  "Where  expenses  have  been  incurred 
and  time  and  trouble  taken  in  looking  for  property  the  de- 
livery of  which  has  been  delayed  under  circumstances  justify- 

63  Compania  Naviera  Vasconzada  falo,  etc.  E.  Co.,  44  N.  Y.  505,  4  Am. 
V.  Churchill,  [1906]  1  K.  B.  237.  Rep.    709;    Jackson    v.    New    York 

64  Eice  V.  Ontario  S.  Co.,  56  Barb.  Cent.  etc.  E.  Co.  167  111.  App.  461. 
384.  66  CoUartl  v.  South  Eastern  E.  Co., 

66  Zinn  V.  New  Jersey  S.  Co.,  49  7  H.  &  N.  79 ;  Jackson  v.  New  York 

N.  Y.  442,  10  Am.  Eep.  402;  New  Or-  Cent.,  etc.  E.  Co.,  supra.    See  §  907. 

leans,  etc.  E.  Co.  v.  Tyson,  46  Miss.  67  Missouri,  etc.  E.  Co.  v.  Jenkins, 

729;  Railway  Co.  v.  Nevill,  60  Ark.  35  Tex.  Civ.  App.  429. 

375,  46  Am.  St.  208;  Fenner  v.  Buf-  68  Waits  v.  Gilbert,  10  Cush.  177. 
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ing  sucli  search,  they  may  be  recovered  for  if  the  delay  has  been 
caused  by  the  carrier's  negligence.^®  The  shipper  or  consignee 
can,  however,  recover  only  for  such  trouble  and  expenses  as 
result  directly  and  necessarily  from  such  delay  and  negligence. 
These  he  may  recover  in  addition  to  the  loss  by  depreciation 
during  such  delay. ^^  Where  the  defendant  had  failed  to  carry 
and  deliver  iron  according  to  agreement  the  plaintiff  recovered 
the  expenses  incurred  in  searching  for  it  and  the  charges  he  had 
to  pay  to  get  it.®^  A  consignee  cannot  recover  for  the  time  and 
expenses  of  going  to  the  place  of  delivery  and  waiting  there 
without  showing  that  the  carrier  had  notice  at  the  time  of  con- 
tracting that  such  journey  would  be  made  to  receive  the  goods. ^' 


B9  Deming  v.  Railroad  Co.,  48  N. 
H.  455 ;  Murrell  v.  Pacific  Exp.  Co., 
54  Ark.  22,  26  Am.  St.  17;  Savan- 
nah, etc.  E.  Oo.  y.  Pritchard,  77  Ga. 
412,  4  Am.  St.  92;  Giachetti  v. 
Speeding,  15  T.  L.  Kep.  401;  North 
Missouri  E.  Co.  v.  Akers,  4  Kan. 
453,  96  Am.  Dec.  183  (escaped  ani- 
mals) ;  Missouri,  etc.  E.  Co.  v.  Haz- 
lett,  35  Okla.  12;  Chicago,  etc.  R. 
Co.  V.  Eeid,  38  Okla.  214. 

In  Davis  v.  Cincinnati,  etc.  E.  Co., 
1  Disney  23,  the  action  vpaa  brought 
for  damages  for  tlie  carrier's  failure 
to  deliver  within  a  reasonable  time 
a  boiler  constructed  to  be  used  in  a 
steam  sawmill.  It  was  admitted 
that  there  had  been  a  breach  of  the 
contract  for  the  delivery,  and  the 
contest  was  as  to  the  proper  measure 
of  damages.  The  plaintiff  claimed, 
and  recovered  first,  for  the  trouble 
and  expense  incurred  in  traveling  to 
ascertain  what  had  become  of  the 
boiler,  which  had  been  detained 
about  a  month  beyond  the  period 
when  it  should  have  been  delivered; 
second,  the  expenses  incurred  in  the 
preparations  for  connecting  the 
boiler  with  the  fixtures  and  ma- 
chinery of  the  sawmill,  it  appearing 
obvious  from  the  character  of  the 
construction   of  the  boiler  and  the 


point  of  its  destination  that  it  was 
intended  for  use,  and  not-  for  sale ' 
in  the  market. 

In  a  Wisconsin  case  it  was  ruled 
that  the  fact  that  a  machine  was 
shipped  by  a  manufacturer  to  a 
manufacturing  company  was  not 
sufficient  notice  to  the  carrier  that 
the  company  intended  to  use  it  in  its 
business.  "Should  we  presume — as 
we  have  no  right  to  do — that  the 
defendant  had  Icnowledge  of  plain- 
tiff's business,  surely  we  could  not 
presume  that  this  machine  was  or- 
dered by  it  for  immediate  use." 
Thomas,  etc.  Mfg.  Co.  v.  Wabash, 
etc.  R.  Co.,  62  Wis.  642,  51  Am. 
Rep.  725.     See  §  905,  note. 

60  Haberzettle  v.  Trinity,  etc.  R. 
Co.,  46  Tex.  Civ.  App.  527;  Deming 
V.  Railroad  Co.,  48  N.  H.  455;  Ben- 
son V.  New  Jersey  R.  &  T.  Co.,  9 
Bosw.  412;  Rankin  v.  Pacific  R. 
Co.,  55  Mo.  167 ;  Richmond  v.  Union 
S.  Co.,  87  N.  y.  240.  See  Simpson 
V.  London  &  N.  E.  Co.,  1  Q.  B.  Div. 
274. 

eiFarwell  v.  Davis,  66  Barb,  73; 
Chicago  &  N.  E.  Co.  v.  Stanbro,  87 
111.  195;  Evans  v.  Eudy,  34  Ark. 
383. 

eSBriggs  V.  New  York  Cent.  R. 
Co.,  28  Barb.  515 ;  Vi'oodger  v.  Great 
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Tlie  charges  paid  for  obtaining  possession  of  property  delivered 
to  the  wrong  person  may  be  recovered ;  but  the  court  thought  it 
was  otherwise  as  to  the  expenses  incurred  by  the  shipper  in 
going  to  the  place  the  property  was  shipped  to  for  the  purpose 
of  locating  it;  these  were  not  the  proximate  or  natural  conse- 
quence of  the  breach  of  the  contract.^'  The  principle  of  com- 
pensation is  Jlexible,  and  can  be  readily  applied  to  do  justice 
according  to  the  varying  circumstances  of  particular  cases.  A 
carrier  having  undertaken  the  transportation  of  peas  shipped  in 
Canada  for  ISTew  York  by  his  negligent  delay  was  stopped  on 
his  way  by  the  freezing  of  the  lakes,  and  would  be  detained 
through  the  season;  he  refused  to  forward  the  peas  by  rail  or 
deliver  them  to  the  owner  except  on  payment  of  freight;  the 
owner  replevied  them  and  judiciously  sent  them  to  the  Boston 
market,  and  recovered  the  difference  between  the  net  proceeds  of 
the  sale  at  Boston  and  their  market  value  at  New  York  at  the 
time  they  should  have  been  delivered.  °*  If  the  goods  are  being 
transported  for  an  illegal  traffic  and  the  carrier  is  guilty  of 
unnecessary  delay  or  tardiness  he  is  not  liable  for  damages 
resulting  from  their  being  seized  by  the  government  by  reason 
of  such  illegality.  °*  But  where  a  carrier  contracted  to  transport 
wheat  from  Canada  to  the  United  States  by  a  certain  day  when, 
as  he  knew,  the  reciprocity  treaty  would  expire,  and  he  failed 
to  deliver  it  at  that  time  he  was  liable  to  the  owner  for  the  duty 
he  had  to  pay ;  it  was  immaterial  that  prices  rose  soon  after  the 
day  fixed  for  the  delivery  so  that  the  plaintiff  actually  received 
more  after  paying  the  duty  than  he  could  have  done  by  selling 
it  on  that  day.** 

§  912.  Expense  of  further  transportation.  Goods  were  deliv- 
ered by  the  plaintiff  to  a  carrier  on  Thursday  to  be  conveyed 
to  B.     It  was  expected  by  the  plaintiff  that  they  would  arrive 

Western  R.  Co.,  L.  R.  2  C.  P.  318;  63  Southern  R.  Co.  v.  Webb,  143 

Ingledew  v.  Northern  R.  Co.,  7  Gray  Ala.  304,  111  Am.  St.  45. 

86;  Mississippi  Cent.  R.  Co.  v.  Ken-  64  Laurent  v.  Vaughn,  30  Vt.  90. 

nedy,  41  Miss.  671;  Denver,  etc.  R.  66  Gerhard  v.  Neese,  36  Tex.  635. 

Co.  V.  De  Witt,  1  Colo.  App.  419.  esGibbs   v.    Gildersleeve,    26   Up. 

See  Brooks  v.  Northern  Pac.  R.  Co.,  Can.   Q.   B.   471.     See  Robinson  v. 

58  Ore.  387,  §  955   (as  to  baggage).  Holt,  96  Ga.  19. 
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on  the  Saturday  following,  but  no  notice  was  gi^en  to  the  car- 
rier of  such  expectation,  that  the  goods  might  be  ready  for  the 
market.  On  Saturday  the  plaintiff's  clerk  proceeded  to  B.,  and 
owing  to  the  non-arrival  of  the  goods  until  Monday  he  was 
obliged  to  remove  them  to  S.  to  sell  them  there.  The  delay  in 
delivering  being  unreasonable  the  jury  were  directed  that  they 
were  at  liberty  to  give  as  damages  the  expense  of  removal  of  the 
goods  from  B.  to  S.,  and  the  expenses  and  wages  of  the  clerk 
if  they  thought  fit.  It  was  a  question  for  the  jury  whether  it 
was  reasonable  and  proper  to  send  a  man  to  B.  If  he  went  down 
unnecessarily  or  remained  there  an  unreasonable  time  the  de- 
fendants ought  not  to  pay  the  expenses.®'  Additional  expense 
incurred  in  getting  goods  to  the  destination  a  negligent  carrier 
undertook  to  carry  them  are  recoverable ;  ®'  as  is  the  cost  of 
shipping  goods  to  another  market  if  reasonably  necessary  to 
avoid  increased  loss.** 

§  913.  Liability  for  delay  where  facts  are  known.  Dam- 
ages are  given  against  a  carrier  with  reference  to  a  particular 
use  for  which  property  is  delivered  to  him  for  transportation 
when  such  use  is  brought  to  his  notice  at  the  time  of  contract- 
ing. In  an  English  case  the  principle  is  stated,  and  said  to 
be  settled,  that  whenever  either  the  object  of  the  sender  is 
specially  brought  to  the  notice  of  the  carrier  or  circumstances 
are  known  to  him  from  which  the  object  ought  in  reason  to  be 
iiiferred,  so  that  it  may  be  taken  to  have  been  within  the  con- 
templation of  both  parties,  damages  may  be  recovered  for  the 
natural  consequences  of  the  failure  of  that  object.™     In  this 

67  Black  V.  Baxendale,  1  Ex.  410.  141  Mo.  App.  453 ;  Monteith  v.  Mer- 

So  far  as  the  recovery  of  expense  chants' Despatch  Co., 90nt.  App.  282. 

is   concerned  it  is  doubtful  if  this  69  St.  Louis,  etc.  R.  Co.  v.  Gunter, 

case  is  in  harmony  with  the  rule  of  39   Tex.   Civ.   App.   129;    Gibson   v. 

Hadley  v.  Baxendale,  which  was  not  Inman  Packet  Co.,  Ill  Ark.  521. 

decided  until  seven  years  later.    See  ■">  Simpson  v.  London  &  N.  R.  Co., 

Woodger  v.  Great  Western  R.   Co.,  1  Q.  B.  Div.  274  (the  goods  were  ad- 

L.   R.   1   C.   P.   318,   and   American  dressed    "to    the    show    ground    at 

cases   cited    in   the   next    preceding  N.")  ;  Day  v.  Gravel,  72  Minn.  159; 

section  and  in  §  905,  denying  such  Railroad    Co.    v.    Cabinet    Co.,    104 

liability  where  the  carrier   had  no  Tenn.  568,  78  Am.  St.  933  (shipper's 

notice  of  the  circumstances.  liability  to  his  vendee  for  stipulated 

68Hahn  v.  St.  Louis,  etc.  R.  Co.,  damages);   Jameson  v.  Midland  R. 
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case  the  plaintiff,  the  manufacturer,  who  was  in  the  habit  of 
attending  agricultural  shows  to  exhibit  samples  of  his  goods, 
and  made  a  profit  by  the  practice,  delivered  them  upon  a  show 
ground,  where  he  had  been  exhibiting  them,  to  the  receiving 
agent  of  the  defendants,  a  railway  company,  to  be  carried  by 
a  particular  day  to  a  show  ground  at  another  place,  when  and 
where  a  similar  show,  at  which  he  intended  to  exhibit,  was  to 
be  held;  but  nothing  was  expressly  said  about  this  intention 
of  the  plaintiff.  The  samples  did  not  arrive  until  after  the  day 
stipulated  and  when  the  show  was  over;  and  the  plaintiff  lost 
several  days  in  going  to  meet  them  aiid  in  waiting  for  them. 
In  an  action  for  the  breach  of  a  contract  a  verdict  was  given  for 
damages  which  included  a  sum  for  loss  of  time  or  loss  of  profit. 
The  court  inferred  as  matter  of  fact  that  the  purpose  of  the 
plaintiff  to  exhibit  was  within  the  contemplation  of  the  par- 
ties, and  held  he  was  entitled  to  damages  on  the  ground  that 
loss  of  profit  was  a  natural  and  probable  result  of  the  failure  of 
that  purpose;  no  evidence  was  necessary  of  the  prospect  of 
making    profit    at    the    particular    show    in    question.'^      A 

Co.,  50  L.  T.  Rep.  426;   Altschuler  Duyvil  R.   M.   Co.,   60  N.   Y.   487; 

V.  Atchison,  T.  &  S.  F.  R.  Co.,  155  Thorne    v.    McVeagh,    75    111.    81; 

Wis.     146,     49     L.R.A.(N.S.)     491;  Vicksburgh,  etc.  R.  v.  Ragsdale,  46 

Pecos,  etc.  R.  Co.  V.  Maxwell,  —  Tex.  Miss.  458;   Illinois  Cent.  R.  Co.  v. 

Civ.  App.  — ,  156  S.  W.  548;  Story  Cobb,  64  111.  128;  Mace  v.  Eansey, 

L.  Co.  V.  Southern  R.   Co.,   151  N.  74    N.    C.    11,    stated    in   900;    St. 

C.   23;    Harper  F.  Co.  v.   Southern  Louis,  etc.  Ry.  Co.  v.  Mudford,  48 

Exp.  Co.,  148  N.   C.  87,  30  L.R.A.  Ark.  502. 

(N.S.)  483,  128  Am.  St.  588;  Bour-  In  Illinois  Cent.  R.  Co.  v.  Byrne, 

land  V.  Choctaw,  etc.  E.  Co.,  99  Tex.  205   III.   9,   there  was  a  failure   to 

407,  122  Am.  St.  647;  Missouri,  etc.  deliver  the  property  car  of  a  the- 

R.  Co.  V.  Hopkins,  52  Tex.  Civ.  App.  atrical   company   in  consequence   of 

166;  Gulf,  etc.  R.  Co.  v.  Nelson,  —  which  a  performance   could  not  be 

Tex.   Civ.  App.  — ,  139   S.   W.   81;  given.     An  advance  sale  of  tickets 

Gledhill  W.  P.  Co.  v.  Baltimore  &  had  been  made  and  the  money  re- 

O.  R.  Co.    (Misc.),  119  N.  Y.  Supp.  ceived  refunded.     The  further  sales 

623;  Weston  v.  Boston  &  M.  R.  Co.,  which   would  have   been   made  was 

190  Mass.  298,  4  L.R.A. (N.S.)   569,  estimated  by  the  sales  made  at  pre- 

112  Am.  St.  330;  Mills  v.  Southern  vious  exhibitions  of  the  performance. 

Ry.,  90  S.  C.  366.     See  §§  900,  908,  This  was  regarded  as  a  good  basis 

note.  for  the  recovery  of  lost  profits. 

71  Euston  V.  Erie  R.  Oo.,  147  111.  In  Weston  v.  Boston  &  M.  R.  Co., 

App.   594.     See   Booth   v.    Spuyten  190  Mass.  298,  4  L.R.A.  (N.S.)   569, 
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Kansas  case  is  in  advance  of  the  case  last  stated.  The  carrier 
negligently  delayed  the  delivery  of  threshing  machines  until 
contracts  for  their  purchase  were  canceled.  In  an  action  for 
their  conversion  there  was  a  recovery  for  the  loss  of  commissions. 
The  judgment  came  under  review  of  the  appellate  court.  ,  In 
answer  to  the  contention  that  such  loss  was  not  within  the  con- 
templation of  the  parties  it  was  said:  A  railroad  company 
must  be  held  to  know  facts  familiar  to  ordinary  people.  It  is 
fair  to  assume  that  a  carrier  of  threshing  machines  knows  what 
they  are  used  for,  and  that  the  only  purpose  implement  dealers 
have  'in  shipping  such  property  into  the  heart  of  a  great  wheat 
country  is  to  sell  it.  When  a  shipment  of  such  machines  is 
made  the  inference  follows  that,  if  they  are  not  already  sold,  an 
immediate  sale  is  intended.'*  This  case  seems  to  be  in  advance 
of  the  current  of  authority,  and  the  principle  of  it  would  work 
a  revolution  in  the  law  of  carriers.  It  may  be  observed  that 
much  the  same  divergence  of  opinion  exists  concerning  the  ques- 
tion of  notice  where  consequential  damages  are  sought  from 
carriers  as  where  such  damages  are  claimed  from  the  vendors 
of  personal  property.  Some  cases  are  considered  in  the  chapter 
on  sales  of  personal  property  which  are  in  harmony  with  the 
vicAV  taken  in  the  case  last  stated.     But  such  cases  are  ex- 

112  Am.  St.  330,  the  failure  to  de-  resulting  to  the  latter  hy  a  decline 
liver  theatrical  property  with  knowl-  from  the  contract  price  between  the 
edge  that  it  was  to  be  used  in  giv-  time  of  refusal  and  that  of  actual 
ing  advertised  exhibitions  and  that  delivery.  Schmidt  v.  The  Pennsyl- 
the  shippers'  expenses  in  connection  vania,  4  Fed.  548. 
therewith  would  be  large,  involved  "^^  Missouri  Pac.  R.  Co.  v.  Peru- 
liability  to  the  extent  of  the  ordi-  Van  Zandt  I.  Co.,  73  Kan.  295,  6 
nary  amount  of  gross  earnings  from  L.R.A.  (N.S.)  1058,  117  Am.  St.  468. 
the  exhibitions  not  given,  less  the  In  Morrow  v.  Missouri  Pac.  R. 
expenses  saved  because  they  were  Co.,  140  Mo.  App.  200,  the  court 
not  given.  The  case  was  not'  one  of  said :  Notice,  in  general,  does  not 
special  profit  or  special  damage,  but  require  positive  information;  but 
of  ordinary  damage  on  delay  in  the  facts  and  circumstances,  if  sufii- 
delivery  of  such  property.  See  ciently  brought  home  to  a  party, 
§  914.  such  as  to  put  a  person  of  ordinary 
If  the  carrier  wrongfully  refuses  caution  on  any  inquiry  reasonably 
to  deliver  goods  and  the  consignee  leading  to  a  knowledge  of  the  truth 
informs  him  of  a  contract  for  their  may  be  a  basis  for  inferring  knowl- 
sale,  the  former  Is  liable  for  any  loss  edge. 
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ceptionalj  tiiey  are,  however,  important,  because  ttey  are  in- 
dicative of  judicial  dissatisfaction  vfith  the  prevailing  rules 
concerning  notice  to  vendors.  In  opposition  to  the  view  of  the 
Kansas  court  is  a  Kentucky  decision,  which  is  typical  of  others. 
Cans  were  shipped  during  the  canning  season.  The  carrier  was 
not  thereby  notified  that  they  were  needed  immediately,  and 
was  not  responsible  for  the  loss  caused  by  a  factory  being  idle 
for  the  lack  of  cans  or  for  the  loss  of  goods  which  were  spoiled." 
Where  the  carrier  was  informed  that  a  museum  delivered  to  it 
for  transportation  was  being  shipped  for  the  purpose  of  being 
exhibited  the  shipper  was  entitled  to  recover  for  the  value  of 
the  use  of  the  property  at  the  place  and  time  it  was  due,  which 
value  could  not  be  more  properly  determined  than  by  ascer- 
taining what  the  probable  net  profits  of  the  exhibition  would 
have  been.  He  was  also  entitled  to  recover  reasonable  expenses 
incurred  for  himself  and  employees,  these  to  be  considered  in 
fixing  such  net  profits.^*  The  carrier's  knowledge  of  a  contract 
for  the  sale  of  property  which  is  damaged  by  its  negligence  is 
ground  for  holding  it  liable  for  the  difference  between  its  value 
in  its  damaged  state  and  the  cash  value  of  the  shipper's  con- 
tract.''* If  expenses  have  been  incurred  in  reliance  on  the  per- 
formance of  the  carrier's  contract  they  may  be  recovered.'" 

The  plaintiff  is  entitled  to  recover  for  damages  naturally 
following  under  circumstances  known  to  both  parties  when  the 
contract  was  made.  If  the  special  circumstances  under  which 
it  was  actually  made  were  communicated  by  the  plaintiff  to 
the  defendant,  and  thus  known  to  both,  the  damages  resulting 
from  the  breach  are  those  which  they  might  reasonably  contem- 
plate would  be  the  amount  of  injury  which  would  ordinarily 
follow  therefrom  under  the  circumstances  so  known  and  com- 
municated.''''' But,  on  the  other  hand,  if  these  special  circum- 
stances were  wholly  unknown  to  the  party  breaking  the  contract 

78  Illinois   Cent.   E.   Co.   v.   Hop-  76  Choctaw,  etc.  E.  Co.  v.  Rolfe, 

kinsvilla  C.   Co.,  132  Ky.  578.  76  Ark.  220. 

74  Yoakum  V.  Dunn,  1  Tex.   Civ.  77  Yazoo,   etc.    R.    Co.    v.    Fisher, 

App.  524.  102    Miss.    702,    quoting    the    text; 

76  Gulf,  etc.  R.  Co.  V.  Coulter,  —  Kates   T.   &  W.   Co.  v.   Klassen,   6 

Tex.  Civ.  App.  — ,  139  S.  W.  16.  Ala.  App.   301. 
Suth.  Dam'.  Vol.  III.— 58. 
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he,  at  the  most,  could  only  be  supposed  to  have  had  in  contempla- 
tion the  amount  of  injury  which  would  arise  generally  and  in 
the  great  multitude  of  cases  not  affected  by  any  such  circum- 
stances from  the  breach  of  such  a  contract.''*    Where  a  broken 


'S  Hadley  v.  Baxendale,  9  Ex.  341 ; 
Mather  v.  American  Exp.  Co.,  138 
Mass.  55,  52  Am.  Bep.  258;  Silver 
V.  Kent,  60  Miss.  124;  Lindley  v. 
Richmond  &  D.  E.  Co.,  88  N.  C. 
547;  Great  Western  R.  Co.  v.  Ked- 
mayne,  L.  R.  1  O.  P.  329 ;  Columbus 
&  W.  R.  v.  Flournoy,  75  6a.  745; 
Wabash,  etc.  R.  v.  Lynch,  12  111. 
App.  365 ;  Chicago,  etc.  R.  v.  Hale, 
83  111.  360,  25  Am.  Rep.  403;  Bal- 
timore &  O.  R.  Co.  V.  Pumphrey,  59 
Md.  390 ;  Pacific  Exp.  Co.  v.  Darnell, 
62  Tex.  639;  The  Henry  Buck,  39 
Fed.  211;  Murrell  v.  Pacific  Exp. 
Co.,  54  Ark.  22,  26^  Am.  St.  17; 
Thomas,  etc.  Mfg.  Co.  v.  Wabash, 
etc.  R.  Co.,  62  Wi's.  642,  51  Am.  Rep. 
725;  Wells,  Pargo  &  Co.  v.  Battle,  5 
Tex.  Civ.  App.  532;  St.  Louis  S.  R. 
Co.  V.  Cates,  15  Tex.  Civ.  App.  135, 
1  Am.  Rep.  187;  Missouri,  etc.  R. 
Co.  V.  Belcher,  89  Tex.  428;  Jones 
V.  Texas  &  N.  0.  R.  Co.,  23  Tex. 
Civ.  App.  65;  Steffen  v.  Mississippi 
River,  etc.  R.  Co.,  156  Mo.  322; 
Bradley  v.  Chicago,  etc.  R.  Co.,  94 
Wis.  44;  Euston  v.  Erie  R.  Co.,  147 
111.  App.  594;  Illinois  Cent.  R.  Co. 
V.  Brothers,  12  Ala.  App.  351; 
Missouri,  etc.  R.  Co.  v.  Hazlett,  35 
Okla.  12;  Higgins  v.  United  States 
Exp.  Co.,  83  N.  J.  L.  398;  South- 
ern R.  Co.  V.  Hatter,  165  Ala.  423; 
Pilcher  v.  Central  R.  Co.,  155  Ala. 
316;  Chicago,  etc.  R.  Co.  v.  New- 
houae  M.  &  L.  Co.,  90  Ark.  452,  21 
Am.  Neg.  Rep.  531;  Illinois  Cent. 
R.  Co.  V.  Nelson,  139  Ky.  449;  Pat- 
terson V.  Illinois  Cent.  R.  Co.,  123 
Ky.  783.     See  §  905. 

In  Savannah,  etc.  R.  Co.  v. 
Pritchard,   77   Ga.   412,   4   Am.    St. 


92,  this  measure  of  liability  was  im- 
posed without  reference  to  the  ques- 
tion of  notice.  A  stillworm  for  use 
in  the  manufacture  of  turpentine 
was  not  delivered  until  after  undue 
delay.  The  consignee  suffered  loss, 
without  fault  on  his  part,  by  the 
overflowing  of  crude  turpentine. 
For  such  loss  the  carrier  was  held 
responsible.  Compare  East  Tennes- 
see, etc.  R.  Co.  V.  Johnson,  85  Ga. 
497. 

Where  a  carrier  is  informed  as  to 
what  a  car  is  loaded  with  and  to 
whom  it  is  consigned  it  is  liable 
for  such  damages  as  would  ordina- 
rily result  from  a  negligent  delay.' 
San  Antonio  &  A.  P.  Ry.  Co.  v. 
Houston  Packing  Co.,  —  Tex.  — , 
167  S.  W.  228. 

But  where  the  carrier  is  not  in- 
formed as  to  what  a  tank  ear  owned 
by  the  consignor  will  be  loaded  with 
by  the  consignee  the  measure  of 
damages  for  failure  to  deliver  the 
car  within  a  reasonable  time  to  the 
consignee  is  the  value  of  the  ordi- 
nary and  usual  use  of  such  car.  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Houston 
Packing  Co.,  —  Tex.  —,167  S.  W. 
228. 

But  it  was  held  by  the  lower 
court  after  return  of  answers  to 
certified  questions  as  given  in  the 
above  case,  that  as  the  delay  oc- 
curred in  delivering  the  car  to  the 
consignee  and  the  railway  company 
was  not  informed  as  to  what  the  car 
was  to  be  loaded  with  there  could 
be  no  recovery  for  loss  of  profits 
which  would  have  been  made  after 
the  oil  which  the  car  contained  had 
been  manufactured  into  other  prod- 
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part  of  machinery  of  a  mill  was  sent  by  a  carrier  to  serve  as  a 
model  for  making  a  new  one  and  the  mill  in  the  meantime  was 
stopped,  but  these  circumstances  were  not  known  the  carrier  was 
not  liable  because  of  unreasonable  delay  in  the  conveyance  of 
the  property  for  damages  resulting  from  such  stoppage." 
Where  a  carrier  undertakes  to  convey  machinery  necessary  to 
the  running  of  a  mill  or  material  necessary  to  its  working  and 
has  notice  of  these  facts  at  the  time  of  making  the  contract  the 
injury  from  the  mill  standing  idle,  as  well  as  for  loss  of  wages 
of  operatives  necessarily  unemployed,  may  be  recovered  as  dam- 
ages resulting  from  unreasonable  delay  on  his  part.'"     In  ad- 


ucts.  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Houston  Packing  Co.,  —  Tex.  Civ. 
App.  — ,  169  S.  W.  642. 

79  Hadley  v.  Baxendale,  9  Ex.  341; 
Thomas,  etc.  Mfg.  Co.  v.  Wabasli, 
etc.  E.  Co.,  62  Wis.  642,  51  Am.  Rep. 
725;  Cooper  v.  Young,  22  Ga.  269, 
68  Am.  Deo.  502;  Louisville  &  N. 
R.  Co.  V.  Mink,  126  Ky.  337 ;  Amer- 
ican Exp.  Co.  V.  Jennings,  86  Miss. 
329.  See  Swift  River  Co.  v.  Fitch- 
burg  R.  Co.,  169  Mass.  326,  61  Am. 
St.  288. 

80  Vicksburg,  etc.  R.  Co.  v.  Rags- 
dale,  46  Miss.  458 ;  Cincinnati  C.  Co. 
v.  White  Line  T.  Co.,  1  Cin.  Super. 
Ct.  300;  Cooper  v.  Young,  supra; 
St.  Louis,  etc.  R.  Co.  v.  Lamb,  95 
Ark.  209;  Morrow  v.  Missouri  Pac. 
E.  Co.,  140  Mo.  App.  .200. 

In  Gee  v.  Lancashire  &  Y.  R.  Co., 
6  H.  &  N.  211,  this  subject  came 
before  the  court  of  exchequer.  The 
plaintiffs  delivered  to  the  defend- 
ants, who  were  carriers,  ten  tons  of 
cotton  to  be  carried  from  Liverpool 
to  Oldham.  In  the  usual  course  the 
cotton  should  have  been  received  on 
the  following  day,  but  did  not  in 
fact  arrive  until  four  days  after- 
wards. In  consequence  of  this  de- 
lay a  new  mill  of  the  plaintiflFs  was 
stopped.  At  the  time  of  the  delivery 
of  the  cotton  to  the  defendant  noth- 


ing was  said  as  to  the  particular  in- 
convenience likely  to  result  from  de- 
lay in  forwarding  it;  but  on  the  day 
before  it  was  so  delivered,  and  re- 
peatedly on  each  succeeding  day 
until  it  arrived  at  Oldham,  one  of 
the  plaintiffs  called  to  inquire  about 
it,  and  on  each  occasion  told  the 
manager  of  the  goods  department  at 
the  Oldham  station  that  the  mill 
was  at  a  stand  solely  on  account  of 
the  nondelivery  of  the  cotton.  The 
plaintiffs  proved  that  during  the 
time  the  mill  was  idle  they  had  paid 
in  wages  71.,  and  that  the  profit 
which  would  have  been  made  if  the 
mill  had  been  at  work  was  71.  10s. 
It  was  held  a  misdirection  to  in- 
struct the  jury  to  allow  these  dam- 
ages as  matter  of  law.  Pollock,  C. 
B.;  "He  (the  judge  below)  as- 
sumes this  loss  to  have  been  sus- 
tained in  consequence  of  the  non- 
arrival  of  the  cotton,-  while  in  fact  it 
was  not  in  consequence  of  the  non- 
arrival  of  the  cotton  alone,  but  in 
consequence  of  that  fact,  and  of  the 
j)lavntijfs  having  no  other  cotton  in 
stock.  If  it  had  been  established 
that  such  is  the  practice  amongst 
cotton-spinners,  so  that  every  car- 
rier must  have  known  that  the  mill 
would  be  at  a  stand-still  until  the 
cotton  arrived,  the  damages  would 
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dition  to  wages  paid  workmen  the  shipper  may  recover  the  rental 
value  paid  for  the  use  of  hired  machinery  and  for  his  own ;  proof 


have  been  properly  assessed.  And 
that  would  be  so  whether  the  car- 
rier had  notice  of  the  fact,  or  notice 
from  the  well-understood  course  of 
business.  But  the  business  of  life  is 
conducted  with  reference  to  the  ne- 
cessity of  guarding  against  certain 
accidents,  and  owners  of  cotton- 
mills  may  fairly  be  expected  to 
guard  against  the  risk  of  being  de- 
layed by  having  something  in  stock. 
Is  a  railway  company  bound  to  take 
notice  that  in  a  particular  case  a 
mill  would  be  at  a  stand  if  goods 
were  not  delivered  on  a  particular 
day?  I  think  not.  I  think  a  car- 
rier is  not.  responsible  for  such  con- 
sequences unless  distinct  notice  is 
given  at  the  time  of  the  sending  of 
the  goods  to  be  carried.  If  the 
plaintiffs  had  said,  'Now,  there  must 
be  no  mistake,  the  cotton  must  be 
delivered  immediately;  it  is  re- 
quired for  a  mill  which  is  actually 
at  a,  stand  for  want  of  it,  and  if  it 
is  not  delivered  in  due  time  you  will 
be  responsible  for  all  the  conse- 
quences,' probably  the  railroad  com- 
pany would  not  have  taken  it 
except  at  a  high  rate.  Common  car- 
riers are  bound  to  carry  goods  at  a 
reasonable  rate,  but  not  to  incur 
such  responsibility  as  would  be  im- 
posed upon  them  if  the  direction  of 
the  judge  in  this  case  were  correct. 
I  think  that  the  rule  as  to  damages 
of  this  sort  was  correctly  laid  down 
in  Hadley  v.  Baxendale,  9  Ex.  341." 
Channell,  B.:  "It  cannot  be  said  as 
a  matter  of  law  that  these  were 
damages  which  naturally  flowed 
from  the  breach  of  the  contract;  or 
that  anything  had  passed  to  show 
that  they  were  in  the  contemplation 
of  the  parties  when  the  contract  was 
entered  into."     Bramwell,  B.:  "The 


law  on  this  subject  is  laid  down  cor- 
rectly in  Hadley  v.  Baxendale.  To 
ascertain  the  damage  it  is  necessary 
to  find  out  how  much  better  off  the 
plaintiffs  would  have  been  if  the  con- 
tract had  not  been  broken.  The 
plaintiffs  are  not  necessarily  entitled 
to  recover  the  whole  amount  given. 
Hadley  v.  Baxendale  decides  that  a 
defendant  is  not  liable  except  for 
such  damages  'as  may  fairly  and 
reasonably  be  considered,  either  aris- 
ing naturally,  i.  e.,  according  to  the 
usual  course  of  things  from  the 
breach  of  the  contract  itself,  or  such 
as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made 
the  contract  as  the  probable  result 
of  the  breach  of  it.'  I  am  not  sure 
that  another  qualification  might  not 
be  added  which  would  be  in  favor  of 
the  plaintiffs  in  this  case,  viz.,  that 
in  the  course  of  the  performance  of 
the  contract  one  party  may  give  no- 
tice to  the  other  of  any  particular 
consequences  which  will  result  from 
the  breaking  of  the  contract,  and 
the'a  have  a  right  to  say,  'If  after 
that  notice  you  persist  in  breaking 
the  contract  I  shall  claim  the  dam- 
ages which  will  result  from  the 
breach.'  But  in  any  case  you  must 
first  find  out  the  loss  sustained  by 
the  plaintiff,  and  afterwards  give  it 
him  minus  any  damages  excluded  by 
these  rules.  And  I  cannot  but  think 
that  if  the  judge  had  left  it  to  the 
jury  to  determine  the  damages  in 
that  way,  they  would  probably  have, 
given  the  same  sum  which  they  have 
already  given.  *  *  *  if  the  judge 
had  said,  as  a  proposition  of  fact,  'I 
think  that  you  will  consider  that 
the  plaintiffs  are  entitled  to  claim 
for  wages,'  I  doubt  if  there  would 


§    913]  OAKKIEES.  33Y3 

that  the  latter  had  such  value  need  not  be  made.'^  In  a  case  in 
JSTorth  Carolina  the  trial  court  instructed  the  jury  that  if  the 
defendant  knew  or  could  have  ascertained  by  ordinary  care 
that  the  freight  was  cotton  machinery  and  of  a  kind  and  a 
character  that  a  delay  would  be  likely  to  cause  damage  to  the 
plaintiff  and  stop  his  mill,  the  defendant  would  be  responsible 
for  the  damages  resulting  from  the  delay  and  strictly  trace- 
able to  it.  "The  rule  would  be  interest  on  the  idle  capital,  for 
here  it  was  men  unemployed  by  reason  .of  the  delay;  and  I 
direct  you  to  allow  interest  on  this  idle  capital  so  employed 
as  one  of  the  elements  of  damage.  It  would  be  interest  on  the 
capital  and  the  amount  paid  the  hands  —  such  hands  as  you 
find  were  thrown  out  of  employment  by  the  delay,  and  which 
you  think  the  defendant  might  fairly  expect  would  be  thrown 
out  of  employment  by  this  delayed  shipment."  This  instruction 
was  approved.'^  This  ruling  has  been  approved  in  a  similar 
case,  with  the  addition  of  an  item  for  expense  incurred  in  an 
effort  to  lessen  the  damage.  A  recovery  for  lost  profits  was 
denied.''  Loss  of  rental  value  may  not  be  recovered  on  a  plant 
which  has  not  been  constructed.  In  such  a  case  delay  in  con- 
struction will  be  compensated  for  by  interest  on  the  money 
invested  and  the  wages  of  unemployed  men  except  in  so  far  as 
the  plaintiff  might  have  lessened  his  loss  by  employing  them  at 
other  work." 

Elsewhere  is  noticed   a   Texas  decision  to  the  effect  that 

have  been  any  objection  to  the  sum-  we  think  that  these  two  sums  are 

ming  up.    But  he  says,  'Where  under  not  recoverable;  for  I  do  not  say  so; 

circumstances  such  as  exist  in  the  and  I  do  not  understand  that  the 

present  case,  by  the  neglect  of  a  car-  other  members  of  the  court  think 
rier  a  manufacturer  has  no  mate- 


so.' 


rial  to  carry  on  his  business,  he  has  glElzy  v.   Adams   Exp.   Co.,   141 

a  right,  in  my  opinion,  to  charge  as  Tn-wa  407 

legal  damage  Buch  losB  a,s  nutarallj  »„,,,'     ,,       .    ,,    „            ,„., 

J     .         J.  ,  ,                   .          ^,  88  Rocky  Mount  M.   Co.   v.   Wil- 
and    immediately    arose    from    the 

stopping   of   his   mill'     He   should  '"'"^°'^   *   ^-   ^-   ^^    ^^^   N.   C. 

have    added,    'If    the    jury    are    of  693,  56  Am.  St.  682. 

opinion  that  the  stoppage  was  the  '^  Harper  F.  Co.  v.  Southern  Exp. 

natural  consequence  of  the  non-de-  Co.,  148  N.  C.  87,  30  L.R.A.(N.S.) 

livery  of  the  goods.'    I  say  this  in  483,  128  Am.  St.  588. 

order    that   the   county   court  may  **  McMeekin  v.  Southern  K.,  82  S. 

not  suppose  on  the  next  trial  that  C.  468,  21  Am.  Neg.  Rep.  552. 
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damages  arising  from  delay  in  delivering  goods  after  tlie  trans- 
portation has  been  completed  may  be  recovered  though  the  cir- 
cumstances which  arose  were  not  communicated  to  or  known  by 
the  carrier  when  the  contract  was  made  or  prior  thereto.''  The 
same  principle  applies  where  there  is  default  in  delivering  to 
a  connecting  carrier  as  where  the  delivery  may  be  made  to  the 
consignee  direct.  In  an  Alabama  case  it  is  laid  down  that  if 
the  damages  claimed  are  based  on  negligence  in  delivering  to  a 
connecting  carrier  after  the  goods  have  reached  the  place  there- 
for the  carrier's  knowledge  of  the  consequences  of  such  delay, 
though  not  acquired  until  their  arrival  there,  may  make  him 
liable  for  the  loss  resulting  to  the  shipper.  The  opinion  quotes 
from  a  standard  work  as  follows :  Where  notice  is  given  of  cir- 
cumstances which  will  occasion  special  damages  after  the  con- 
tract to  carry  has  been  performed  and  after  goods  have  arrived 
for  delivery,  the  carrier  will  be  liable  for  such  special  damages 
if  he  negligently  fails  to  make  delivery  of  the  goods.  In  such 
case,  knowledge  of  these  facts  when  the  contract  for  transporta- 
tion was  made  is  unnecessary.  The  loss  did  not  arise  from 
failure  to  transport.  It  was  from  failure  to  deliver  and  from 
failure  to  perform  the  simple  duty  to  deliver,  due  to  negligence 
at  a  time  when  the  probable  consequences  thereof  were  fully 
disclosed,  and  before  defendant  made  the  special  arrangement 
to  deliver  to  other  lines  and  before  it  collected  the  switching 
charges  therefor.'^  ISTotice  of  the  fact  that  goods  are  needed 
for  immediate  use  is  ground  for  the  recovery  of  expense  incurred 
in  searching  for  them  and  the  cost  of  new  goods,  less  their  value 
after  temporary  us^,  and  the  reasonable  value  of  their  use  while 
detained.''' 

§  914.  Same  subject.  In  order  to  impose  on  the  defaulting 
party  a  further  liability  than  for  damages  arising  naturally  and 
directly,  that  is,  in  the  ordinary  course  of  things,  from  a  breach 
of  contract  such  unusual  or  extraordinary  damages  must  have 
been  brought  within  the  contemplation  of  the  parties  as  the  prob- 

86  §  902 ;  Texarkana,  etc.  R.  Co.  v.  Ala.  451,  quoting  from  Hutcliinson 

Neches  I.  Works,  57  Tex.  Civ.  App.  on  Carriers,  §  1368. 

249.  87Jessup  v.   Piatt,   70  Misc.    (N. 

86  Southern  E.  Co.  v.  Lewis,   105  Y.)   406;   James  v.  Midland  R.  Co., 


§  914] 


CABKIEKS. 


3375 


able  result  of  a  breach  at  the  time  of  or  prior  to  contracting. 
Generally,  notice  then  given  of  any  special  circumstances " 
which  would  show  that  the  damages  to  be  anticipated  from  a»' 
breach  would  be  enhanced  has  been  held  sufficient  for  this  ef- 
fect.'* It  has  b6en  held  to  affect  carriers  equally  with  other 
parties ;  *"  though  they  are  bound  by  reason  of  their  public 
employment  to  serve  all  who  apply.  They  may  doubtless  refuse 
to  undertake  the  carriage  of  goods  in  contemplation  of  increased 
responsibility  unless  their  demand  for  reasonable  compensation 
beyond  their  ordinary  rates,  according  to  the  enlargement  of 
their  liability,  is  acceded  to.*^     Where  goods  are  contracted  to 


50  L.  T.  Rep.  426,  is  in  accord  as  to 
the  expense  of  new  goods. 

88  Circumstances  may  cliarge  the 
carrier  with  notice  that  goods  ship- 
ped are  intended  for  a  particular 
market  on  a  given  day.  Philadel- 
phia, etc.  K.  Co.  V.  Diffendal,  109 
Md.  494,  21  Am.  Neg.  Rep.  541; 
Baltimore  &  0.  R.  Go.  v,  Whitehill, 
104  Md.  295. 

89  Hadley  v.  Baxendale,  9  Ex.  341, 
2  Am.  Neg.  Rep.  400;  Gee  v.  Lan- 
cashire &  Y.  R.  Co.,  6  H.  &  N.  211; 
Baldwin  v.  United  States  Tel.  Co., 
45  N.  Y.  744;  Allen's  Tel.  Cases  613, 
6  Am.  Rep.  165;  Deming  v.  Rail- 
road, 48  N.  H.  455,  2  Am.  Rep.  267; 
Converse  v.  Burrows,  2  Minn.  191, 
72  Am.  Dec.  89;  Paine  v.  Sherwood, 
19  Minn.  315;  Sisson  v.  Cleveland  & 
T.  R.  Co.,  14  Mich.  489;  Wells, 
Fargo  &  Co.'s  Exp.  v.  Fuller,  4  Tex. 
Civ.  App.  213;  Pacific  Exp.  Co.  v. 
Needham,  37  Tex.  Civ.  App.  129  ( ex- 
pense of  delivering  property  to  pur- 
chasers) ;  Central  T.  Co.  v.  Savan- 
nah &  W.  R.  Co.,  69  Fed.  683 ;  Pecos, 
etc.  R.  Oo.  V.  Maxwell,  —  Tex.  Civ. 
App.  _,  156  S.  W.  548;  Crutcher 
V.  Choctaw,  etc.  R.  Co.,  74  Ark. 
358;  Buston  v.  Erie  R.  Co.,  147 
111.  App.  594;  St.  Louis,  etc.  R. 
Co.  V.  Gaba,  78  Kan.  432 ;  Louisville 
&  N.  R.  Co.  V.  Mink,  126  Ky.  337; 


Chicago,  etc.  R.  Co.  v.  Calvert,  41 
Tex.  Civ.  App.  236;  Texas  &  P.  R. 
Co.  V.  Stewart,  38  Tex.  Civ.  App. 
595.     See  §  915. 

Notice  need  not  be  given  at  the 
time  of  each  shipment  if  a  contract 
for  the  carriage  of  many  loads  of 
material  was  made  with  knowledge 
of  the  special  purpose  for  which  it 
was  intended.  Gulf,  etc.  R.  Co.  v. 
Nelson,  —  Tex.  Civ.  App.  — ,  139  S. 
W.  81. 

There  is  a  strong  intimation  in  a 
recent  case  that  notice  of  special 
circumstances  after  the  shipment  is 
made  will  be  attended  with  liabil- 
ity for  consequential  damages  if  de- 
lay subsequently  continues,  at  least 
after  a  reasonable  time  subsequent 
to  the  notice.  The  question  was  not 
decided  because  it  was  ruled  that  an 
action  of  tort  would  lie  for  the  re- 
covery of  the  damages.  Virginia-C. 
P.  Co.  V.  Atlantic  C.  L.  R.,  155  N. 
C.  148. 

Notice  given  after  the  original 
shipment  was  made  is  good  as  to  a 
subsequent  duplicate  shipment  made 
within  a  short  time.  McMeekin  v. 
Southern  R.  Co.,  82  S.  0.  468,  21 
Am.  Neg.  Rep.  552. 

90  Id. 

91  Gee  v.  Lancashire  &  Y.  R.  Co., 
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be  sold  at  a  price  fixed,  to  be  delivered  at  a  particular  place,  and 
a  carrier  promises  to  transport  and  deliver  them  in  due  time  or 


6  H.  &  N.  217,  per  Pollock,  C.  B.; 
Riley  v.  Home,  5  Bing.  217. 

In  Home  v.  Midland  R.  Co.,  L.  R. 
8  C.  P.  131,  this  obligation  of  car- 
riers to  serve  all  was  supposed  to 
neutralize  the  eflfect  of  mere  notice. 
In  that  case  the  plaintiffs  being 
shoe  manufacturers  at  K.  were  un- 
der a  contract  to  supply  a  quantity 
of  military  shoes  to  a  firm  in  Lon- 
don for  the  use  of  the  French  army 
at  4s.  per  pair,  an  unusually  high 
price.  The  shoes  were  to  be  deliv- 
ered by  the  3rd  of  February,  1871, 
and  the  plaintiffs  accordingly  sent 
them  to  the  defendant's  station  at 
K.  for  carriage  to  London  in  time 
to  be  delivered  there  in  the  usual 
course  in  the  evening  of  that  day, 
when  they  would  have  been  accepted 
and  paid  for  by  the  consignee.  No- 
tice was  given  to  the  station  mas- 
ter— which  for  the  purpose  of  the 
case  was  assumed  to  be  notice  to 
the  company — at  the  time  that  the 
plaintiffs  were  under  a  contract  to 
deliver  the  shoes  by  the  3rd,  and 
that  unless  they  were  so  delivered 
they  would  be  thrown  on  their 
hands,  but  he  was  not  informed 
that  there  was  anything  exceptional 
in  the  character  of  the  contract.  The 
shoes  were  not  delivered  in  London 
till  the  4th  of  February,  and  were 
consequently  not  accepted  by  the 
consignees,  and  the  plaintiffs  were 
obliged  to  sell  them  at  2s.  9d.  a 
pair.  Kelly,  C.  B.:  "A  question  of 
very  great  importance  has  been 
raised  in  the  course  of  the  argument 
to  which  it  is  proper  to  refer, 
though  for  reasons  I  shall  presently 
state  I  do  not  think  it  will  ulti- 
mately become  necessary  to  decide  it 
I — that  is  to  say,  the  question  what 
the  position  of  a  railway  company 


is  when  goods  are  intrusted  to  it  for 
carriage  with  an  intimation  of  the 
consequences  of  non-delivery,  such 
as  it  was  argued  on  behalf  of  the 
plaintiffs  existed  in  the  present  case. 
The  goods  with  which  we  have  to 
deal  are  not  the  subject  of  any  ex- 
press statutory  enactment;  the  case 
with  respect  to  them  depends  on  the 
common  law  taken  in  connection 
with  the  acts  relating  to  the  defend? 
ant's  railway  company.  Now,  it  is 
clear,  in  the  first  place,  that  a  rail- 
way company  is  bound,  in  general, 
to  accept  goods  such  as  these,  and 
to  carry  them  as  directed  to  the 
place  of  delivery,  and  there  deliver 
them.  But  now,  suppose  that  an 
intimation  is  made  to  the  railway 
company,  *  *  *  in  express  terms, 
stating  that  they  have  entered  into 
such  and  such  a  contract,  and  will 
lose  so  many  pounds  if  they  cannot 
fulfill  it,  what  is  then  the  position 
of  the  company?  Are  they  the  less 
bound  to  receive  the  goods  ?  I  ap- 
prehend not.  li,  then,  they  are 
bound  to  receive,  and  do  so  without 
more,  what  is  the  effect  of  the  no- 
tice? Can  it  be  to  impCse  upon 
them  a  liability  to  damages  of  any 
amoimt,  however  large,  in  respect  of 
goods  which  they  have  no  option  but 
to  receive?  I  cannot  find  any  au- 
thority for  the  proposition  that  the 
notice  without  more  could  have  any 
such  effect.  It  does  not  appear  to 
me  that  the  railway  company  has 
any  power,  such  as  was  suggested, 
to  decline  to  receive  goods  after  such 
a  notice  unless  an  extraordinary 
rate  of  carriage  be  paid.  Of  course 
they  may  enter  into  a  contract,  if 
they  will,  to  pay  any  amount  of 
damages  for  non-performance  of 
their  contract  in  consideration  of  an 


§  914] 


CAEEIBBS. 


33T7 


receives  them  seasonably  to  be  so  delivered  if  there  is  no  negli- 
gent delay;  and  the  carrier  so  contracts  or  receives  with  full 
notice  that  they  are  to  be  forwarded  for  delivery  on  such  con- 
tract, and  of  the  importance  of  having  them  at  their  destination 
for  a  seasonable  delivery  to  the  purchaser,  the  measure  of  dam- 
ages for  a  breach  by  which  the  consignor  loses  the  sale  is  the 
difference  between  the  contract  price  and  the  value  of  the  goods 


increased  rate  of  carriage,  if  the 
consignors  be  willing  to  pay  it;  but 
in  the  absence  of  any  such  contract 
expressly  entered  into,  there  being 
no  power  on  the  part  of  the  com- 
pany to  refuse  to  accept  the  goods, 
or  to  compel  payment  of  an  extraor- 
dinary rate  of  carriage  by  the 
consignor,  it  does  not  appear  to  me 
any  contract  to  be  liable  to  more 
than  the  ordinary  amount  of  dam- 
ages can  be  implied  from  mere  re- 
ceipt of  the  goods  after  such  a  no- 
tice as  before  mentioned."  These 
views  did  not  receive  the  sanction 
of  the  entire  court,  and  the  case 
was  decided  on  the  point  that  the 
notice  was  insufficient;  it  did  not  in- 
form the  carrier  of  the  unusual 
price  of  the  shoes.  See  Booth  v. 
Spuyten  Duyvil  R.  M.  Co.,  60  N.  Y. 
496. 

In  Missouri,  etc.  R.  Co.  v.  Belcher, 
89  Tex.  428,  it  was  contended,  in  re- 
liance-on  the  English  case  referred 
to  in  the  preceding  paragraph  of 
this  note,  that  special  damages 
could  not  be  recovered  of  a  railroad 
company  because  it  was  deprived  by 
law  of  the  privilege  of  declining  to 
receive  shipments,  of  limiting  its 
liability,  or  of  charging  extra  com- 
pensation for  the  extra  liability,  and 
therefore  it  cannot  be  said  to  have 
contracted  with  reference  thereto 
or  to  hava  received  any  compensa- 
tion therefor.  The  court  could  not 
agree  because  (1)  by  the  very  na- 
ture of  its  business  it  invites  the 


passage  over  its  line,  at  the  rates 
fixed  by  the  commission,  of  the 
usual  commerce  of  the  country,  some 
of  which  it  must  know  will  be  ten- 
dered to  it  with  notice  of  such  spe- 
cial conditions,  and  such  invitation 
and  tender  constitute  a  contract 
with  reference  to  such  conditions; 
(2)  it  must  be  assumed  that  the 
rates  fixed  by  the  commission  in- 
clude extra  compensation  for  this 
class  of  risks  as  one  of  the  ordinary 
and  fixed  charges  of  operation,  and 
that  therefore  the  shippers  general- 
ly have  paid  for  this  measure  of  in- 
demnity, and  ( 3 )  the  carrier  has  the 
opportunity  to  make  immediate 
preparation  to  guard  against  the 
breach.  On  the  other  hand,  the 
shipper  contended  that  since  the 
carrier  must  receive  and  transport 
at  the  rates  fixed  by  the  commis- 
sion and  was  forbidden  to  limit  its 
liability  by  special  contract,  there- 
fore the  liability  for  special  dam- 
age is  no  longer  based  upon  contract, 
but  solely  upon  a  breach  of  duty  to 
the  shipper  as  a  member  of  the  pub- 
lic, and  that  the  reason  of  the  rule 
limiting  the  recovery  of  damages  to 
such  as  were  contemplated  when  the 
contract  was  made  as  the  natural 
and  proximate  result  of  its  breach 
had  no  application  if  notice  came 
to  the  carrier  after  the  contract  was 
made  and  in  time  to  have  prevented 
its  breach.  This  contention  was 
also  overruled. 

See  §  52,  for  a  discussion  of  the 
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v/herf.  actually  delivered.^^  The  recovery  may,  under  such  cir- 
cumstances, exceed  the  market  value  of  the  goods.  The  right  of 
the  shipper- to  recover  the  price  at  which  the  property  shipped 
could  have  been  sold  for,  though  that  price  greatly  exceeded  its 
actual  value,  had  it  been  delivered  in  time,  is  thus  vindicated  by 
Ellison,  J.,  of  the  Kansas  City  court  of  appeals :  Plaintiff  did 
not  want  the  property  except  for  the  purpose  of  sale  on  a  cer- 
tain day,  which  the  defendant  knew,  and  he  was  deprived  of 
the  power  of  sale  on  that  day  by  reason  of  a  negligent  delay 
in  transportation.  He  did  not  want  the  market  value  of  the 
corn,  wherewith  he  might  have  re-supplied  himself.  The  only 
full  measure  of  his  recompense,  according  to  his  petition,  is  the 
market  price  which  he  alleges  he  would  have  obtained  had  it 
been  delivered  without  delay.  So,  in  general  terms,  we  hold 
that  the  shipper  of  a  commodity  to  the  market  for  sale,  who 
fails  to  get  it  to  the  market  through  the  negligence  of  the 
carrier,  is  entitled  to  base  his  claims  for  damages  on  the  market 
price  regardless  of  actual  value.  A  market  price  far  beyond 
the  value  of  an  article  may  be  brought  about  in  various  ways, 
innocent  in  themselves;  as  by  a  sudden  and  apparently  well 
founded  rumor  of  war,  which  does  not  occur.  And  a  market 
price  much  beyon,d  the  value  may  even  be  brought  about  by 
an  unlawful  design  or  combination,  whereby  a  commodity  is 
made  difficult  to  obtain  and  whereby  it  sells  for  the  fixed  price 
to  all  who  deal  in  it.  Here  the  shipper  is  also  entitled  to  recover 
the  market  price,  brought  about  in  that  manner,  if  he  is  not 
connected  with  the  unlawful  cause,  and  this  without  regard  to 
the  actual  market  value  of  such  property.  These  statements  are 
based  on  the  plain  proposition  that  a  seller,  acting  bona  fide,  is 
entitled  to  sell  at  whatever  price  a  buyer  will  pay.*^    Where  the 

question  as  to  what  extent  the  no-  Pennsylvania,  4  Fed.  548;  Deming 
tice  of  peculiar  facts  must  enter  into  v.  Railroad,  48  N.  H.  455,  2  Am. 
and  become  a  part  of  the  contract  in  Rep.  267 ;  Pacific  Exp.  Co.  v.  Need- 
order  that  responsibility  for  conae-  ham,  37  Tex.  Civ.  App.  129;  Gib- 
quential  damages  shall  follow;  also  son  v.  Inman  Packet  Co.,  Ill  Arli. 
Holland  v.  Seven  Hundred,  etc.  621;  Gulf  &  I.  S.  Ry.  Co.  of  Texas 
Tons  of  Coal,  36  Fed.  784.  v.    Blaloclj,  —   Tex.   Civ.    App.   — , 

92  St.  Louis  etc.  Ry.  Co.  v.  Mud-  162  S.  W.  1009. 
ford,  48  Ark.   502;   Schmidt  v.  The  98  Johnson-B.    C.    Co.    v.    Wabash 
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price  of  goods  so  sold  is  payable  in  installments  the  shipper 
must  show,  in  an  action  for  damage  to  them,  the  present  value 
of  llie  credit  portion  of  the  contract  by  proving  the  solvency  of 
the  buyer  and  the  rate  of  interest  payable  on  the  unpaid  part  of 
the  price.'* 

While  the  loss  of  money  received  for  transportation  by  a 
carrier  without  knowledge  of  the  purpose  for  which  it  is  sent 
will  lay  him  under  obligation  merely  to  refund  the  principal 
sum  with  interest,  if  it  is  seasonably  sent  for  the  specific  pur- 
pose of  paying  the  sender's  premium  on  his  life  policy,  which 
will  lapse  if  payment  be  not  made  at  the  particular  time,  and 
the  carrier  is  informed  in  relation  to  the  premises  and  has  a 
reasonable  time  to  perform  the  duty  undertaken,  but  negligently 
fails  to  perform  it,  the  law  will  hold  him  primarily,  at  least, 
for  the  net  value  of  the  policy  which  lapsed  in  consequence  of 
his  negligence.  Under  such  circumstances  both  parties  must  be 
presumed  to  have  contemplated  that  consequence  when  the 
money  was  deposited  with  the  carrier;  but  these  damages  may 
be  reduced  so  far  as  it  was  in  the  plaintiff's  power  and  knowledge 
to  prevent  loss  by  reinstatement  or  reinsurance.*^  Where  in  con- 
sequence of  the  carrier's  unreasonable  delay  in  the  delivery  of 
the  plaintiff's  account  against  a  third  person  it  became  barred 
by  the  statute  of  limitations,  the  carrier  was  liable  for  the 
amount  of  the  account.'^  His  liability  in  such  an  instance  is 
analogous  to  that  which  attaches  when  he  carries  perishable 
property;  he  is  liable  for  it  if  it  becomes  worthless  by  its  in- 
herent qualities  in  consequence  of  negligent  delay  in  its  trans- 
portation."'    On  the  failure  to  deliver  a  draft  a  carrier  is 

R.  Co.,  64  Mo.  App.  590.     See  Wil-  73  Am.  Dec.  589;  Bryant  v.  Ameri- 

son  V.  Missouri  Pac.  R.  Co.,  66  id.  can  Tel.  Co.,  1  Daly  585. 

388,  395.  In  Vicksburg,  etc.  R.  Co.  v.  Eags- 

94  Gulf,  etc.  R.  Co.  V.  Coulter,  —  dale,  46  Miss.  458,  Simrall,  J.,  con- 

Tex.  Civ.  App.  — ,  139  S.  W.  16.  eludes    a    masterly    review    of    the 

96  Grindle  v.  Eastern  Exp.  Co.,  67  cases    on    the   measure   of   damages 

Me.  317,  24  Am.  Rep.  31.  against  carriers  by  saying:    "We  are 

96  Favor  v.  Philbrick,  5  N.  H.  358.  constrained  to  concur  in  the  obser- 

9T  See  Knapp  v.  United  States  &  vations  of  BB.   Martin  and  Wilde, 

C.  Exp.  Co.,  55  N.  H.  348;  Parks  v.  that  a  splendid  eflort  was  made  iu 

Alta  California  Tel.  Co.,  13  Cal.  422,  Hadley   v.   Baxendale   to   state   the 
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primarily  liable  for  the  amount  it  calls  for.*'  It  has  been  held 
that  a  dentist  cannot  recoyer  eamiiigs  prevented  by  the  loss  of 
his  tools."  Where  there  was  a  special  contract  to  transport  a 
car  containing  theatrical  properties  and  these  were  burned 
because  of  the  explosion  of  a  kerosene  lamp,  the  event  was  one 
which  might  have  been  reasonably  within  the  contemplation  of 
the  parties,  and  the  carrier  was  responsible.  It  was  also  respon- 
sible for  the  detention  of  the  theatrical  company  in  consequence 


principle  in  such  form  as  to  pro- 
vide for  the  more  difBcult  cases,  but 
subsequent  experience  and  discus- 
sions have  tended  to  demonstrate 
that  it  is  not  possible,  in  the  nature 
of  things,  to  declare  a  fixed  rule  for 
many  contracts.  This  much  may  be 
accepted  as  well  as  settled:  1.  The 
proximate  and  natural  consequences 
of  the  breach  must  always  be  con- 
sidered. 2.  Such  consequences  as 
from  the  nature  and  subject-matter 
of  the  contract  may  be  reasonably 
deemed  to  have  been  in  the  contem- 
plation of  the  parties  at  the  time  it 
was  entered  into.  3.  Damages  which 
fairly  may  be  supposed  not  to  have 
been  the  necessary  and  natural  se- 
quence of  the  breach  shall  not  be  re- 
covered unless,  by  the  terms  of  the 
agreement,  or  by  direct  notice,  they 
are  brought  within  the  expectation 
of  the  parties.  4.  Losses  of  profits 
in  a  business  cannot  be  allowed  un- 
less the  data  of  estimation  are  so 
definite  and  certain  that  they  can 
be  ascertained  reasonably  by  calcu- 
lation, and  then  the  party  in  fault 
must  have  had  notice,  either  frbm 
the  nature  of  the  contract  itself  or 
by  explanation  of  the  circumstances 
at  the  time  the  contract  was  made, 
that  such  damages  would  ensue  from 
nonperformance.  5.  If  the  contract 
is  made  with  reference  to  embarking 
in  a  new  business  (sifch  as  sawing 
lumber  for  market),  the  speculative 


profits  which  might  be  supposed  to 
arise  but  which  were  defeated  be- 
cause of  a  breach  of  contract  which 
delayed  the  business,  cannot  be 
looked  to  as  an  element  of  damages. 
These  are  dependent  largely  upon 
other  contingencies,  skill,  industry, 
energy,  the  market,  supply  of  mate- 
rial, keeping  machinery  in  order, 
loss  of  time  by  weatlier  or  breakage 
of  machinery.  6.  If  the  delay  is  in 
the  transportation  of  machinery  to 
be  applied  to  a  special  use  and  that 
is  known  to  the  carrier,  he  is  re- 
sponsible for  sucli  damages  asi  are 
fairly  attributable  to  the  delay,  such 
as  the  value  of  the  use  of  the  ma- 
chinery, to  be  tested  by  its  rental 
price,  or  other  approximate  means; 
the  expenses  of  idle  hands,  the  loss 
of  gain  on  work  contracted  to  be 
done  for  another  person,  if  such 
work  could  have  been  done  if  the 
machinery  had  been  delivered,  and 
the  gain  thereby  definitely  ascer- 
tained in  proper  time.  7.  The  party 
injured  by  the  delay  must  not  re- 
main supine  and  inactive,  but 
should  make  reasonable  exertions  to 
help  himself,  and  thereby  reduce  his 
losses,  and  diminish  the  responsi- 
bility of  the  party  in  default  to 
him." 

98  Jones  V.  Wells,  Fargo  &  Co., 
28  Cal.  260. 

88  Brock  V.  Gale,  14  Fla.  523,  14 
Am.  Rep.  356. 
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of  the  loss  of  such  properties  in  so  far  as  it  had  notice  of  the 
performances  it  intended  to  give,  the  measure  of  ita  liability 
being  the  amount  of  the  ordinary  gross  earnings  from  the 
exhibitions  which  would  have  been  given  and  of  which  it  had 
notice,  less  the  amount  of  expenses  saved  because  they  were  not 
given.  ^  Though  the  shipper  had  not  entered  into  contracts  for 
the  use  of  the  property  shipped,  if  the  carrier  was  informed  of 
the  purpose  of  shipping  it  the  amount  it  could  have  earned  may 
be  recovered  for  delay.''  There  may  be  a  recovery,  in  case  of 
long  and  unnecessary  delay  in  carrying  castings  for  delivery  to 
a  repair  shop,  for  the  expense  of  repairs  made  by  the  consignee 
to  his  machinery;  but,  in  the  absence  of  notice  of  the  circum- 
stances, not  for  possible  earnings  and  profits  during  the  delay.' 
§  915.  Physical  and  mental  suffering  as  elements  of  damage. 
It  has  been  held,  following  a  series  of  adjudications  which 
hold  that  damages  for  mental  suffering  may  be  recovered 
against  telegraph  companies  for  the  negligent  failure  to 
promptly  deliver  messages  announcing  the  death  or  mortal  ill- 
ness of  near  relatives,  that  a  carrier  who  neglects  without  suf- 
ficient excuse  to  promptly  forward  the  corpse  of  a  husband  for 
the  transportation  of  which  his  widow  has  contracted  is  liable  to 
her  for  the  resulting  mental  distress.*  A  carrier  is  liable  for 
punitive  damages  for  mental  anguish  suffered  by  a  son  where, 
in  his  presence,  the  casket  containing  the  body  of  his  mother 
is  subjected  to  intentional  and  wilful  rough  handling  while  being 

IChappell  V.  Western  E.,  8  Ga.  129;  Alabama  City  G.  &  A.  Co.  v. 

App.  787.    See  notes  to  §  913.  Brady,  160  Ala.  615. 

2  Port  Blakely  M.  Oo.  v.  Sharkey,  In  Wells,  Fargo  &  Co.'s  Exp.  v. 
102  Fed.  259,  42  C.  C.  A.  329;  La  ^""er,  13  Tex.  Civ.  App.  610,  a  re- 
Conner  T.  &  T.  Co.  V.  Widmer,  136  «°^ery  of  $2,000  for  injury  to  feel- 
j,  J    i»y  ings  where  the  corpse  of  a  son  was 

»„.     .  TT  -t  J    oj.  i      1?  negligently     delayed     twenty-seven 

8  Hiegms  V.  United  States  Exp.  ,  i,     ,    , , .         .  ,  , 

°°     J  T    OQQ  hours  the  holding  of  funeral  services 

'  ■    .     •        ■  ^^  church   being  thereby  prevented 

4  Hale  V.  Bonner,  82  Tex.  33,  14  ^^^  burial  at  night  necessitated,  was 

Ii.K.A.  336,  27  Am.  St.  850;  Louis-  sustained.      But    in    the    Kentucky 

ville  &  N.  E.  Co.  v.  Hull,  113  Ky.  case  cited  a  verdict  for  $1,640,  the 

561;   Missouri,  etc.  E.   Co.  v.  Lin-  facts  not  being  essentially  dissim- 

ton,  —  Tex.  Civ.  App.  — ,  141  S.  W.  liar,  was  set  aside. 
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unloaded.*  Liability  for  such  distress  exists  where  wilful  and 
wanton  injury  is  done  a  corpse  during  its  transportation.' 
There  cannot  be  a  recovery  for  unfounded  apprehensions  as  to 
the  condition  of  a  corpse  when  it  reaches  its  -destination  by 
another  than  the  initial  carrier.'  In  the  absence  of  an  allegation 
of  the  existence  of  special  love  and  affection  between  a  mother 
and  a  son  whose  corpse  has  not  been  duly  carried  and  of  the 
defendant's  knowledge  thereof  evidence  of  it  is  not  admissible. 
The  jury  may  act  on  their  knowledge  of  the  affection  naturally 
existing  between  the  parties.*  In  Minnesota^  the  breach  of  a  con- 
tract to  carry  a  corpse  and  deliver  it  to  a  connecting  carrier 
through  the  negligence  of  the  initial  carrier's  servants  in  carry- 
ing it  beyond  the  transfer  point  is  not  ground  for  awarding  dam- 
ages for  m,ental  suffering  growing  out  of  the  postponement  of  the 
time  for  the  funeral.'  Physical  suffering,  injuries  to  feelings 
and  mental  suffering  are  recoverable  items  of  damages  for  fail- 
ure to  deliver  a  trunli  in  time  to  be  placed  aboard  a  steamer  on 
which  plaintiff  had  engaged  passage.^"  Although  the  Carmack 
amendment  to  the  Interstate  Commerce  act  authorizes  a  carrier 
to  limit  its  liability  for  loss  or  injury  to  property  to  a  certain 
amount,  it  does  not  authorize  a  limitation  of  liability  for  mental 
anguish  due  to  negligent  delay  in  the  transportation  of  a 
corpse.^^  The  mental  suffering  of  the  plaintiff's  wife  is  not  an 
element  of  damages  in  an  action  brought  by  him  for  the  breach 
of  a  contract  made  in  his  name  for  the  transportation  of  the 
corpse  of  their  son.^* 

Where  there  was  delay  in  delivering  a  package  of  medicine, 
the  carrier  knowing  it  to  be  such  and  that  it  was  for  a  sick  per- 
son, both  the  physical  and  mental  suffering  of  such  person  were 

B  Wall  V.  St.  Louis  &  S.  F.  R.  Co.,  the    dissenting    opinion    of    Judge 

184  Mo.  App.  127.  Jaggard,  is  worthy  of  careful  atten- 

6  Wilson  V.  St.  Louis,  etc.  R.  Co.,  tjon 

160  Mo.  App.  649.  WMoConnell     v.     United     States 


Exp.  Co.,   179  Mich.  522. 


1  Missouri,   etc.  R.  Co.  v.  Linton, 

—  Tex.  Civ.  App.  — ,  126  S.  W.  678.  ^              „       ,         „        ^      ,„. 

o  c  _,               TOO  o    AIT    nAn  11  Byers  V.  Southern  Exp.  Co.,  165 

8  Same  case,  109  S.  W.  942.  •'                                   '■ 

9  Beaulieu  v.   Great  Northern  E.  ^-  ^'  ^^2. 

Co.,  103  Minn.  47,  19  L.R.A.(N.S.)  « Wells,   Fargo   &   Co.'s   Exp.   v. 

564;   Judge  Brown's  opinion,  ae  is  Fuller,  4  Tex.  Civ.  App.  213. 
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elements  of  damage  in  a  suit  by  her  husband  to  recover  for  the 
neglect  to  promptly  deliver  it.  But  the  sympathetic  suffering 
of  the  husband  on  account  of  the  pain  endured  by  his  wife  was 
too  remote.^'  It  is  immaterial  to  the  right  to  recover  for  suffer- 
ing in  consequence  of  delay  in  delivering  medicine  that  the 
person  for  whom  it  was  ordered  had  no  knowledge  of  the  fact.^* 
The  recovery  of  damages  for  mental  suffering  has  been  denied 
where  it  was  claimed  in  connection  with  compensation  for  the 
loss  of  a  museum  consisting  of  birds,  animals,  etc/' 

§  916.  Carrier's  responsibility  in  caring  for  property.  A 
common  carrier  is  responc^ble  for  the  safety  of  the  goods  in- 
trusted to  him  and  bound  for  their  delivery  in  as  good  con- 
dition as  they  were  received  at  the  place  to  which  he  undertook 
to  carry  them  against  all  hazards  excepting  losses  caused  by  the 
act  of  God  or  the  public  enemy.  So  the  exception  is  often  stated 
for  brevity ;  but  these  others  are  also  well  settled :  he  is  not  lia- 
ble for  losses  or  injuries  from  any.  inherent  defect  of  quality 
or  vice  of  the  thing  carried,^*  nor  for  those  arising  from  the  act 
of  the  public  authorities,  or  caused  by  some  act  or  omission  of 
its  owner. ^^  His  liability  is  not  affected  by  the  kind  of  motive 
power  he  employs,'*  and  does  not  depend  upon  contract,  but  is 
imposed  by  law.'^  He  is  bound  to  carry  for  all  persons  who 
apply  and  on  the  common-law  liability ; '"  though  he  may,  as 
has  been  stated,  contract  with  the  shipper  to  abate  in  some  degree 
its  rigor.^* 

Where  a  cargo  of  frozen  meat  was  put  on  board  a  ship  which 
was  fitted  with  refrigerating  machinery  and  the  bill  of  lading 

13  Pacific  Exp.  Co.  v.  Black,  8  Tex.  17  Hutchinson    on    Carriers    (2nd 

Civ.  App.  363.    But  see  §  975  as  to  ed.),  §  170a. 

the  last  proposition.  jg'jjaie  .,.  ^ew  Jersey  S.  N.  Co., 

1* Hendricks     v.    American    Exp.  _,  „          _„„    „„    .       ^ 

Co.,  138  Ky.  704,  32  L.E.A.(N.S  )       ^'  C°''"-  '''■  ''  ^-  ^«<='  ^'^- 
8g7_  WThurman    v.    Wells,    18    Barb. 

15  Yoakum  v.   Dunn,  1   Tex.   Civ.  500 ;  Burkle  v.  Ells,  4  How.  Pr.  288 ; 

App.  524.                                           .  Groot  v.   Oregon   S.   L.   R.   Co.,   34 

18  Baldwin  v.  London,  etc.  R.  Co.,  utah  152 

9  Q.  B.  Div.  582;   Illinois  Cent.  R.  „^a,     ^i 

^          T,         J    ,o  Tvj-       11     Q     J.V,  20  Southern  Exp.  Co.  V.  Moon,  39 

Co.  v.  Bogard,  78  Miss.  11;   South-  '^                        ' 

em  Exp.  Co.  v.  Fox,  131  Ky.  257,       ^i^s.  822. 
117  id.  270,  133  Am.  St.  241.  8i  See  §  904. 
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was  headed  "refrigerator  bill,"  a  warranty  was  implied  that 
such  machinery  was,  at  the  time  of  shipment,  fit  to  carry  such 
meat  in  good  condition,  notwithstanding  a  clause  in  the  bill 
expressed  that  the  steamer  should  not  be  accountable  for  the 
condition  of  goods  shipped  under  it,  nor  for  any  loss  or  damage 
thereto  from  failure  or  breakdown  of  machinery,  insulation,  or 
other  appliances.  This  clause  related  to  what  might  happen 
during  the  voyage,  and  not  to-  the  original  fitness  of  the  ma- 
chinery.^^ The  same  principle  was  applied  where  boxes  of  gold 
were  placed  in  the  bullion-room  of  the  ship,  from  which  one  of 
them  was  stolen  during  the  voyage,  notwithstanding  the  bill  of 
lading  did  not  mention  a  bullion-room  and  that  it  contained  ex- 
ceptions to  the  liability  of  the  ship  large  enough  to  cover  almost 
anything  that  could  happen  as  regards  fixing  the  ship  with 
liability.  The  ground  upon  which  liability  for  the  loss  of  the 
box  was  put  was  that  the  plaintiff  knew  that  the  vessels  of  the  de- 
fendant were  provided  with  bullion-rooms  and  that  both  parties 
contemplated  the  gold  was  to  be  carried  in  such  a  room.^'  De- 
preciation in  the  value  of  property  must  be  made  good  where 
there  is  a  breach  of  a  contract  to  ice  a  refrigerator  car.^* 

§  917.  Burden  of  proof  as  to  injury  or  loss.  Where  goods 
are  delivered  to  a  carrier  to  be  transported  a  promise  to  pay 
freights  will  be  implied,  and  it  is  not  necessary  to  prove  pay- 
ment or  tender  thereof  in  order  to  hold  him  liable.*^  And  in 
case  of  their  loss  or  injury  the  burden  is  on  the  carrier  to  ex- 
onerate himself  by  proof  that  it  happened  by  one  of  the  causes 
for  which  he  was  not  answerable.    Proof  of  the  delivery  of  the 

28  Owners  of  Cargo  on  Ship  Maori  26  Suit  may  be  brought  to  recover 

King   V.   Hughes,    [1895]    2    Q.   B.  the  damage  done  to  property,  when 

55Q_  that  equals  or  exceeds  the  ■freight, 

83  Queensland  Nat.  Bank.  v.  Pen-  without  first  paying  the  freight,  and 

insular  &  0.  S.  N.  Co.,  [1898]  1  Q.  ^o  may  an  action  for  claim  and  de- 

B.  567.    See  Owners  of  Wool  Cargo,  "7^^^  *^'^"!,^.^°;  ^^  ^^^  ^T^' 


etc.  V.  New  Zealand  S.  Co.,  4  Com. 


etc.   R.   Co.,  47   S.  C.   324,   58  Am. 

St.  880.     Contra,  s.  c,  38  S.  C.  78, 

Gas.  10   (1898).  21  L.R.A.  123);  and  so  may  an  ac- 

24  Pennsylvania    E.    Co.    v.    Orem      ^^^J^  f^j.  conversion.    Railroad  Co.  v. 

P.  &  P.  Co.,  Ill  Md.  356,  21  A-m.      Donnell,  49   Ohio  St.  489,  34  Am. 

N^.  Rep.  539.  St.  579. 
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goods  and  their  loss  or  injury  to  them  while  in  the  carrier's 
hands  makes  a  prima  facie  case  against  him.^*  But  when  it 
appears  in  a  suit  against  him  that  the  loss  or  injury  proceeded 
from  one  of  the  excepted  causes  then  the  burden  is  on  the  plain- 
tiff to  show  that  it  resulted,  nevertheless,  from  the  negligence  or 
fault  of  the  carrier."    It  has,  however,  been  held  by  respectable 


26  Lyon  V.  Atlantic  Coast  Line  E. 
Co.,  165  N.  C.  143;  St.  Louis  &  S. 
F.  R.  Co.  V.  Cox,  Peery  &  Murray, 
40  Okla.  258;  Baer  v.  New  York 
Cent.  &  H.  River  R.  Co.,  83  Misc. 
(N.  Y.)  88;  Cownie  G.  Oo.  v.  Mer- 
chants' D.  T.  Co.,  130  Iowa  327,  4 
L.R.A.(N.S.)  1060,  114  Am.  St.  419; 
Gulf,  etc.  R.  Co.  V.  Pitts,  37  Tex. 
Civ.  App.  212;  Southern  Exp.  Co  v. 
Jacobs,  109  Va.  27;  South  &  N.  A. 
R.  Co.  V.  Wood,  66  Ala.  167,  41  Am. 
Rep.  749;  Merchants'  D.  T.  Co.  v. 
Bloch,  86  Tenn.  392,  6  Am.  St.  847; 
Western  Mfg.  Co.  v.  The  Guiding 
Star,  37  Fed.  641 ;  Winne  v.  Illinois 
Cent.  R.  Co.,  31  Iowa  583;  Mitchell 
V.  United  States  Exp.  Co.,  46  Iowa 
214;  Ewart  v.  Street,  2  Bailey  157; 
Jackson  v.  Sacramento,  etc.  R.  Co., 
23  Cal.  268;  Davidson  v.  Graham,  2 
Ohio  St.  131;  Western  T.  Co.  v. 
Newhall,  24  111.  466;  Westcott  v. 
Fargo,  63  Barb.  349 ;  Union  Exp.  Oo. 
V.  Graham,  26  Ohio  St.  595;  Drew 
v.  Red  Line  T.  Co.,  3  Mo.  App.  495; 
Grey  v.  Mobile  T.  Co.,  55  Ala.  387, 
28  Am.  Rep.  729;  Choate  v.  Crown- 
inshield,  3  Cliff.  184;  The  MoUie 
Mohler,  2  Biss.  505;  Charlotte,  etc. 
R.  Co.  V.  Wooten,  87  Ga.  203 ;  Lach- 
ner  v.  Adams  Exp.  Co.,  72  Mo.  App. 
13. 

Nothing  to  the  contrary  appear- 
ing, it  is  presumed  that  goods  were 
delivered  to  the  carrier  in  good  or- 
der. Henry  v.  Central  R.  &  B.  Co., 
89  Ga.  815. 

In  an  action  against  a  carrier  for 
damages  to  rice  delayed  in  transpor- 
Suth.  Dam.  Vol.  III.— 59. 


tation,  the  court  held  that  it  was 
incumbent  on  the  plaintiff,  not  only 
to  show  that  the  rice  was  damaged 
in  transit,  but  to  show  the  market 
value  of  the  rice  in  the  condition 
in  which  it  should  have  been  deliv- 
ered to  the  consignee  had  it  been 
transported  expeditiously  and  with 
care,  and  also  the  market  value  of 
the  same  in  its  damaged  condition 
when  delivered.  Gulf  Coast  Transp. 
Co.  V.  Dillard,  —  Tex.  Civ.  App.  — , 
163  S.  W.  635. 

In  a  recent  Missouri  case  the 
court  held  that  where  an  action  was 
founded  not  on  the  common-law  lia- 
bility of  a  carrier  as  an  insurer, 
but  on  a  specified  act  of  negligence, 
the  plaintiff  has  the  burden  through- 
out of  proving  that  his  damages  re- 
sulted from  the  alleged  cause  and 
from  no  other.  Smith  v.  Gulf,  C.  & 
S.  F.  E.  Co.,  177  Mo.  App.  269; 
Kansas  City  Southern  R.  Co.  v.  Ma- 
bry,  112  Ark.  110. 

WAlmon  V.  Chicago  &  N.  W.  R. 
Co.,  163  Iowa  449;  Lamb  v.  Cam- 
den, etc.  R.  Co.,  46  N.  Y  371,  7  Am. 
Rep.  327;  Read  v.  St.  Louis,  etc. 
R.,  60  Mo.  199;  American  Exp.  Co. 
V.  Second  Nat.  Bank,  69  Pa.  394,  8 
Am.  Rep.  268;  Empire  Transporta- 
tion Co.  V.  Wamsutta  Oil  Co.,  63 
Pa.  14,  3  Am.  Rep.  515;  New  Bruns- 
wick S.  &  C.  T.  Co.  V.  Tiers,  24  N. 
J.  L.  697,  64  Am.  Dec.  394;  The 
Pereire,  8  Bene.  301;  Six  Hundred 
and  Thirty  Casks,  14  Blatch.  517; 
Forbes  v.  Dallett,  9  Phila.  515;  The 
Invincible,  1  Low.  226;  Van  Schaack 
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authorities  that  the  burden  is  on  the  carrier  not  only  to  show 
that  the  loss  happened  by  one  of  the  excepted  causes,  but  also 
that  it  proceeded  from  that  cause  without  negligence  on  his 
part.^'  Where  the  exemption  from  liability  contracted  for  is 
not  for  loss  or  damage  from  a  particular  cause,  but  as  to  the 
amount  of  loss  only,  and  the  carrier  does  not  account  for  the 
non-delivery  of  the  property  the  jury  may  infer  negligence  on 
his  part.^^  Where  it  is  shown  that  the  defendant  failed  to  de- 
liver cattle  in  a  safe  condition  within  a  reasonable  time,  a 
presumption  of  negligence  arises,  and  the  onus  is  upon  the  de- 
fendant to  excuse  itself  from  negligence.'" 

§  918.  Damages  for  injury  to  or  loss  of  goods  having  a  market 
value ;  recovery  by  bailee ;  what  law  governs.  In  case  of  injury 
to  or  loss  of  property  by  the  carrier's  fault  he  is  required  to  make 
compensation  on  the  basis  of  its  market  value  at  the  place  of 
destination  though  the  liability  of  the  initial  carrier  is  limited 
to  injiiry  occurring  on  its  line.^*  In  the  former  event  the  meas- 
ure of  damages  is  the  difference  between  the  value  of  the  goods 

V.  Northern  T.  Oo.,  3  Biss.  394;  Al-  ler  v.  Hilliard,  2  Rich.  286;   Baker 

den  V.  Pearson,  3  Gray  342;  Brauer  v.  Brinson,  9  id.  201,  67  Am.  Dec. 

V.  The  Almoner,  18  La.  Ann.  266;  548;    Cameron    v.    Rich,    4    Strobh. 

French    v.    Buffalo,    etc.    R.    Co.,    4  168;    Steele  v.    Townaend,    37   Ala. 

Keyes  108 ;  Haya  v.  Millar,  77  Pa.  247,  79  Am.  Dec,  49 ;   Gray  v.  Mo- 

238,  18  Am.  Rep.  445 ;   Hubbard  v.  bile  T.  Co.,  55  Ala.  387,  28  Am.  Rep. 

Harnden   Exp.    Co.,    10   R.   I.    251;  729;    Shea   v.   Minneapolis,   etc.   R 

Clark  V.  St.  Louis,  etc.  R.  Co.,  64  Co.,   63  Minn.  228;   Wallingford  -», 

Mo.  440;  Clark  v.  Barnwell,  12  How.  Columbia  &  G.  R.  Co.,  26  S.  C.  258; 

272,  13  L.  ed.  985;   Transportation  Johnstone  v.  Richmond,  etc.  R.  Co., 

Co.  V.  Downer,  11  Wall.  129,  20  L.  39   S.  0.  55;   International,  etc.  R. 

ed.  160;  Lawrence  v.  New  York,  etc.  Co.  v.  Foltz,  3  Tex.  Civ.  App.  644; 

R.  Co.,  36  Conn.  63.  Charleston  &  W.  C.  R.  Co.  v.  Nixon 

28  Texas  &  P.  R.  Co.  v.  Payne,  15  Grocery  Co.,  142  Ga.  343. 

Tex.  Civ.  App.  58 ;  Davidson  v.  Gra-  29  Louisville,  etc.  R.  Oo.  v.  Nicho- 

ham,  '2   Ohio   St.    131;    Graham   v.  lai,   4    Ind.    App.    119,    126,    citing 

Davis,  4  id.  362,  62  Am.  Dec.  285 ;  numerous  cases. 

United  States  Exp.  Co.  v.  Backman,  80  St.    Louis   &    S.    F.    R.   Co.   v. 

2  Cin.  Super.  Ot.  251,  28  Ohio  St.  Shepard,  40  Okla.  589;  St.  Louis  & 

144;    Erie  R.   Co.  v.  Lockwood,  id.  S.  F.  R.  Co.  v.  Peery,  40  Okla.  432; 

358;  Union  Exp.  Co.  v.  Graham,  26  Johnson  v.  New  York,  N.  H.  &  H. 

id.    595;    Berry   v.    Cooper,   28    6a.  R.  R.,  Ill  Me.  263. 

543;   Southern  Exp.  Co.  v.  Newby,  81  Texas  &  P.  R.  Co.  v.  White,  35 

36  Ga.  635,  91  Am.  Dec.  783;  Swind-  Tex.  Civ.  App.  521. 
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or  chattels  as,  or  in  the  condition  when,  delivered  and  what 
their  value  would  have  been  if  they  had  not  been  damaged  '* 


32  United  S.  S.  Oo.  v.  Haskins, 
181  Fed.  962;  St.  Louis  S.  R.  Co. 
V.  Phoenix  C.  0.  Co.,  88  Ark.  594; 
St.  Louis,  etc.  E.  Co.  v.  Lieurance, 
80  Kan.  424;  Davis  Blue  Ridge  R. 
Co.,  81  S.  C.  466;  Wabash  R.  Co.  v. 
Campbell,  219  111.  312,  3  L.R.A. 
(N.S.)  1092  (cars  in  which  cattle 
shipped  mistakenly  labeled  "south- 
ern cattle")  ;  Houston,  etc.  R.  Co.  v. 
Williams  (Tex.  Civ.  App.),  31  S.  W. 
556;  Hunt  v.  Chicago,  B.  &  0.  R. 
Co.,  95  Neb.  746;  Chicago,  R.  I.  & 
G.  Ry.  Co.  V.  Bell,  —  Tex.  Civ.  App. 
— .  168  S.  W.  396 ;  Gibson  v.  Inman 
Packet  Co.,  Ill  Ark.  521;  Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  West- 
ern Automatic  Music  Co.,  —  Tex 
Civ.  App.  — ,  161  S.  W.  380;  Kan 
sas  City  Southern  R.  Co.  v.  Mabry, 
112  Ark.  110;  Gulf  Coast  Transp. 
Co.  V.  Dillard,  —  Tex.  Civ.  App.  — . 
163  S.  W.  635;  Baltimore,  0.  &  A 
R.  Co.  V.  Hudgins,  116  Va.  27 ;  East 
Tennessee,  etc.  R.  Co.  v.  Johnston, 
75  Ala.  597,  51  Am.  Rep.  489;  Same 
V.  Herrman,  92  Ga.  384;  South  & 
N.  A.  R.  Co.  V.  Wood,  72  Ala.  451; 
St.  L.,  etc.  R.  Co.  V.  Phelps,  46  Ark. 
485;  Heil  v.  St.  Louis,  etc.  R.  Co., 
16  Mo.  App.  363;  Lindley  v.  Rich- 
mond &  D.  R.  Co.,  88  N.  C.  547; 
Wallingford  v.  Columbia  &  G.  R. 
Co.,  26  S.  C.  258;  Louisville  &  N. 
R.  Co.  V.  Mason,  11  Lea  116;  Mis- 
souri Pac.  R.  Co.  V.  Fagan,  72  Tex. 
127,  2  L.R.A.  75;  In  re  Petersen, 
21  Fed.  885;  Magdeburg  General 
Ins.  Oo.  V.  Paulson,  29  id.  530; 
Western  Mfg.  Co.  v.  The  Guiding 
Star,  37  id.  641;  Missouri  Pac.  R. 
Co.  V.  Nevin,  31  Kan.  385;  Smith 
V.  New  Haven  &  N.  R.  Co.,  12  Allen 
531,  90  Am.  Dec.  166;  Cutting  v. 
Grand  Trunk  R.  Co.,  13  Allen  381; 


McGregor  v.  Kilgore,  6  Ohio  359,  27 
Am.  Dec.  260 ;  The  Colonel  Ledyard, 
1  Sprague  530;  Henderson  v.  Maid 
of  Orleans,  12  La.  Ann.  352;  Black 
V.  Camden,  etc.  R.  Co.,  45  Barb.  40; 
Ingledew  v.  Northern  R.  Co.,  7  Gray 
86;  Lewis  v.  Ship  Success,  18  La. 
Ann.  1;  Illinois  Cent.  Co.  v.  Rad- 
ford, 23  Ky.  L.  Rep.  886;  La  Motte 
V.  Angel,  1  Hawaii  237;  Wells, 
Fargo  Exp.  Co.  v.  Williams  (Tex. 
Civ.  App.),  71  S.  W.  314;  Cleveland, 
etc.  E.  Co.  V.  Patton,  104  111..  App. 
550;  Silverman  v.  St.  Louis,  etc.  R. 
Co.,  51  La.  Ann.  1785;  Gray  v. 
St.  Louis,  etc.  R.  Co.,  54  Mo. 
App.  666;  Matney  v.  Chicago, 
etc.  R.  Co.,  75  Mo.  App.  233;  Atclii- 
son,  etc  R.  Co.  v.  Lawler,  40  Neb 
356 ;  King  v.  Sherwood,  22  App.  Div 
(N.  Y.)  548,  48  N.  Y.  Supp.  34; 
Atchison,  etc.  R.  Co.  v.  Grant,  6  Tex. 
Civ.  App.  674;  St.  Louis  S.  R.  Co.  v. 
Smith,  11  Tex.  Civ.  App.  550;  New 
York,  etc.  R.  Co.  v,  Estill,  147  U.  S. 
591,  616,  37  L.  ed.  292,  304;  Mis- 
souri, etc.  R.  Co.  V.  Webb,  20  Tex.  , 
Civ.  App.  431,  quoting  the  text; 
Texas  &  P.  E.  Co.  v.  Berchfield,  12 
Tex.  Civ.  App.  145 ;  Blackmer  Co.  v. 
Mobile  &  0.  R.  Co.,  137  Mo.  App. 
479;  The  Berengere,  155  Fed.  439; 
Klair  v.  Philadelphia,  eitc.  R.  Co.,  2 
Boyce  (Del.)  274;  Chicago,  etc.  R. 
Co.  V.  Igo,  130  111.  App.  373;  Mich- 
igan Cent.  R.  Co.  v.  Osmus,  129  id. 
79,  citing  the  text;  Cleveland,  etc. 
R.  Co.  V.  Rudy,  173  Ind.  181,  cit- 
ing the  text;  Louisville  &  N.  R.  Co. 
V.  Thompson,  144  Ky.  705;  South- 
ern Exp.  Co.  V.  Fox,  131  Ky.  257, 
117  id.  270,  133  Am.  St.  241  (before 
and  after  the  injury)  ;  McKahan  v. 
American  Exp.  Co.,  209  Mass.  270, 
35  L.R.A.(N.S.)  1046;  Missouri,  etc. 
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by  the  negligence  of  the  defendant  and  for  goods  lost,  their 
market  value  at  the  place  of  destination.*'     The  owner  is  en- 


R.  Co.  V.  Harris,  —  Tex.  Civ.  App. 
— ,  138  S.  W.  1085;  Same  v.  Golson, 
—  Tex.  Civ.  App.  — ,  133  S.  W.  456; 
Texas  &  P.  E.  Co.  v.  Isenhower,  — 
Tex.  Civ.  App.  — ,  131  S.  W.  297; 
Chicago,  etc.  R.  Co.  v.  Rogers,  — 
Tex.  Civ.  App.  — ,  129  S.  W.  1155; 
Texas  Cent.  R.  Co.  v.  Watson,  54 
Tex.  Civ.  App.  509,  21  Am.  Neg. 
Rep.  562;  Gulf,  etc.  R.  Co.  v.  Gilles- 
pie, 54  Tex.  Civ.  App.  593,  21  Am. 
Neg.  Rep.  504;  Missouri,  etc.  R.  Co 
V.  McLean,  55  Tex.  Civ.  App.  130,  21 
Am.  Neg.  Rep.  562;  Texas  &  P.  E. 
Co.  V.  Dishman,  41  Tex.  Civ.  App. 
250,  38  Tex.  Civ.  App.  277 ;  Houston 
&  T.  Cent.  E.  Co.  v.  Bath,  40  Tex. 
Civ.  App.  270;  Missouri,  etc.  R.  Co. 
V.  Allen,  39  Tex.  Civ.  App.  236; 
Southern  Exp.  Co.  v.  Jacobs,  109  Va. 
27.  See  Missouri,  etc.  E.  Co.  v.  Ay- 
cock,  —  Tex.  Civ.  App.  — ,  135  S.  W. 
198;  Marquette,  etc.  E.  Co.  v.  Lang- 
ton,  32  Mich.  251. 

It  has  been  held  that  the  measure 
of  damages  for  injury  to  a  shipment 
of  live  stock  is  the  difference  in 
their  market  value  in  the  condition 
in  which  they  were  in  at  the  place 
of  shipment  and  their  market  value 
at  the  time  they  should  have  been 
delivered  at  their  destination,  in  the 
condition  they  should  have  been  in. 
Rodgers  v.  Texas  &  P.  Ry.  Co.,  — 
Tex.  Civ.  App.  — ,  172  S.  W.  1117. 

Where  the  carrier  fails  to  prop- 
erly ice  cars  containing  perishable 
produce  and  the  shipper  diverts  the 
shipment  to  a  different  point  be- 
cause the  market  at  the  original  des- 
tination is  overstocked  the  measure 
of  damages  is  the  difference  be- 
t^ween  the  market  value  of  the  pro- 
duce at  the  ultimate  destination  in 
the  condition  in  which  it  would  have 


been  if  it  had  been  properly  iced, 
and  the  market  value  in  the  dam- 
aged condition.  St.  Louis,  L  M.  & 
S.  Ry.  Co.  V.  Tilby,  —  Ark.  — ,  174 
S.  W.  1167. 

If  the  goods  were  damaged  by 
a  cause  for  which  the  carrier  is  not 
responsible  the  'recovery  must_  be 
based,  subsequent  negligence  being 
shown,  on  their  condition  after  they 
were  so  damaged.  Starr  v.  Mis- 
souri, etc.  R.  Co.,  122  Mo.  App.  26. 

Where  the  consignee  refuses  to 
accept  damaged  goods  tendered  to 
it  and  the  consignor  refuses  to  give 
any  instructions  as  to  the  disposi- 
tion of  the  goods  the  liability  of  the 
carrier  must  be  measured  by  the 
amount  of  damage  to  the  goods 
while  in  transit  and  up  to  the  time 
of  tender,  although  they  are  further 
injured  at  the  point  of  destination. 
St.  Louis  Southwestern  Ry.  Co.  of 
Texas  v.  Burrus  Mill  &  Elevator 
Co.,  —  Tex.  Civ.  App.  —  168  S.  W. 
1028. 

S3  Chicago,  E.  I.  &  G.  Ry.  Co.  v, 
Bell,  —  Tex.  Civ.  App.  — ,  168  S.  W, 
396;   Northern  C.  Co.  v.  Lindblora, 
162  Fed.  250,  89  C.  C.  A.  230;  GaL 
veston,  etc.  R.  Co.  v.  Jones,  104  Tex, 
92;  San  Antonio,  etc.  R.  Co.  v.  Chit 
tim  (Tex.  Civ.  App.),  135  S.  W.  747 
Missouri,   etc.   R.   Co.   v.  Harriman 
(Tex.  Civ.  App.),   128   S.   W.   932 
Texas  &  P.  R.  Co.  v.  Hoffecker  (Tex. 
Civ.   App.),   123    S.   W.   617,   citing 
the  text;   St.  Louis,  etc.  R.  Co.  v. 
Adams,  55  Tex.  Civ.  App.  245,  21 
Am.  Neg.  Rep.  516. 

An  instruction  permitting  the  re- 
covery of  the  highest  market  value 
of  goods  at  their  destination,  less 
freight  charges,  permits  a  recovery 
at  their  retail  price  and  is  erroneous. 
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titled  to  have  the  equivalent  of  the  goods  at  that  place  and  in 
the  condition  in  which  the  carrier  undertook  to  deliver  them, 
less  the  charges  for  transportation  and  delivery.**  This  rule 
covers  damages  for  deterioration  from  whatever  cause  arising; 
hence  no  additional  recovery  can  be  had  because  of  the  condition 
of  the  property  when  it  arrived  at  its  destination,  there  being. 


Texas  &  P.  E.  Co.  v.  Payne,  15  Tex. 
Civ.  App.  58.     See  §  1098. 

The  special  value  of  goods  to  the 
shipper  cannot  be  recovered  if  the 
carrier  has  no  notice  thereof.  Hess 
V.  South  Dakota  Cent.  R.  Co.,  30  S. 
D.  538. 

The  cash  market  value,  not  the 
credit  price  for  which  the  goods 
were  bought,  measures  the  recovery. 
Brown  v.  Northwestern  R.,  75  S.  C. 
20. 

34  Atlantic  &  B.  R.  Co.  v.  Howard 
S.  Co.,  125  Ga.  478;  Plaff  v.  Pacific 
Exp.  Co.,  251  111.  243,  aff'g  159  111. 
App.  493;  Goebel  v.  Chicago,  etc.  R. 
Co.,  149  111.  App.  649 ;  Illinois  Cent. 
R.  Co.  V.  Curry,  127  Ky.  643;  Mc- 
Connell  v.  Southern  R.  Co.,  144  N. 
C.  87,  citing  the  text;  Missouri,  etc. 
R.  Co.  V.  Rines,  37  Tex.  Civ.  App. 
618;  Louisville  &  N.  R.  Co.  v.  Gil- 
mer, 89  Ala.  534;  Same  v.  Kelsey, 
89  Ala.  287;  Wabash,  etc.  R.  Co.  v. 
Lynch,  12  HI.  App.  365;  Thomas, 
etc»  Mfg.  Co.  V.  Wabash,  etc.  R.  Co., 
62  Wis.  642,  51  Am.  Rep.  725;  Mo- 
bile &  M.  R.  Co.  V.  Jurey,  111  U.  S. 
584,  28  L.  ed.  527;  Rodocanachi  v. 
Milburn,  18  Q.  B.  Div.  67;  Pretty- 
man  V.  Oregon  R.  &  N.  Co.,  13  Ore. 
341;  Gray  v.  Missouri  Pae.  R.  Co., 
64  Mo.  47;  Sturgess  v.  Bissell,  46 
N.  Y.  462;  Marshall  v.  New  York 
Cent.  R.  Co.,  45  Barb.  502;  Spring 
T.  Haskell,  4  Allen  112;  Whitney  v. 
Chicago  &  N.  R.  Co.,  27  Wis.  327; 
Chapman  v.  Same,  26  id.  295,  7  Am. 
Rep.  81;  McGregor  v.  Kilgore,  6 
Ohio  358,  27  Am.  Dec.  260;  Laurent 


V.  Vaughn,  30  Vt.  90;  Gillingham 
V.  Dempsey,  12  S.  &  R.  183;  Louis 
V.  The  Buckeye,  1  Handy  (Cincin- 
nati Super  Ct.)  150;  Warden  v. 
Green,  6  Watts  424;  Rice  v.  Indian- 
apolis &  St.  L.  R.  Co.,  3  Mo.  App. 
27;  Farwell  v.  Price,  30  Mo.  587; 
Nourse  v.  Snow,  6  Me.  208;  Shaw 
V.  South  Carolina  E.  Co.,  5  Rich. 
462,  57  Am.  Dec.  768;  Union  R.  & 
T.  Co.  v.  Traube,  59  Mo.  355;  At- 
kisson  v.  The  Castle  Garden,  28 
Mo.  124;  Michigan  Southern,  etc. 
R.  Co.  V.  Caster,  13  Ind.  164;  Tay- 
lor V.  Collier,  26  Ga.  122;  Arthur 
V.  Ship  Cassius,  2  Story  81;  Wallis 
V.  Cook,  10  Mass.  510;  Winchester 
V.  Patterson,  17  Mass.  62;  Harris 
V.  Panama  R.  Co.,  5  Bosw.  312; 
Sherman  v.  Wells,  28  Barb.  403;  Van 
Winkle  v.  United  States  M.  S.  Co., 
37  Barb.  122;  Northern  T.  Co.  v. 
McClary,  66  HI.  233;  Little  v.  Bos- 
ton, etc.  R.  Co.,  66  Me.  239;  Gush- 
ing V.  Wells,  Fargo  &  Co.,  98  Mass. 
550;  Bailey  v.  Shaw,  24  N.  H.  297, 
55  Am.  Dec.  241 ;  Ringgold  v.  Haven, 
1  Cal.  108;  Hart  v.  Spalding,  id. 
213;  Wolf  V.  Lacy,  30  Tex.  349; 
Richmond  v.  Bronson,  5  Denio  55; 
The  Emily  v.  Carney,  5  Kan.  645; 
Dean  v.  Vaocaro,  2  Head  488,  75 
Am.  Dec.  744;  Blumenthal  v.  Brain- 
erd,  38  Vt.  402,  91  Am.  Dec.  349; 
Sisson  V.  Cleveland,  etc.  R.  Co.,  14 
Mich.  489;  Ward's  Cent.  &  P.  Lake 
Co.  V.  Elkina,  34  Mich.  439,  22  Am. 
Rep.  544;  Railroad  v.  Kelly,  91 
Tenn.  699,  30  Am.  St.  902;  Atchi- 
son, etc.  R.  Co.  V.  Grant,  6  Tex.  Civ. 
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no  claim  for  loss  because  of  a  decline  in  market  value.'^  The 
disposition  the  shipper  intended  to  make  of  the  property  has  no 
influence  upon  the  application  of  the  rule.'*  This  measure  of 
liability  applies  where  there  has  been  a  conversion  of  the  prop- 
erty or  it  has  been  put  into  an  unfit  car  or  its  transportation  has 
not  been  begun  although  the  bill  of  lading  stipulates  that  its 
value  at  the  place  of  shipment  shall  be  the  measure  in  case  it  is 
lost.  The  carrier  cannot  claim  any  advantage  or  protection  from 
its  wrong-doing  by  virtue  of  such  a  condition, '''  even  though  it 
is  valid  as  to  a  loss  occurring  otherwise  than  through  its  neg- 
ligence.^   Where  a  statute  authorizes  a  limitation  of  liability 


App.  674;  Gulf,  etc.  R.  Co.  v.  Ed- 
dins,  7  Tex.  Civ.  App.  116;  Texas 
&  P.  E.  Co.  V.  Payne,  15  Tex.  Civ. 
App.  58;  Missouri,  etc.  K.  Co.  v.  De 
Bord,  21  Tex.  Civ.  App.  691 ;  Illinois 
Cent.  R.  Co.  v.  Bogard,  78  Miss.  11; 
The  Arctic  Bird,  109  Fed.  167,  quot- 
ing the  text;  Albany  &  N.  E.  Co. 
V.  Merchants'  &  F.'s  Bank,  137  Ga. 
391;  Davis  v.  Blue  Eidge  E.  Co.,  81 
S.  C.  466;  Southern  E.  Co.  v.  Hatter, 
165  Ala.  423  (not  the  price  at  which 
the  shipper  had  contracted  to  sell 
the  goods) ;  Cincinnati,  etc.  E.  Co.  v. 
Hansford,  125  Ky.  37;  Southern  E. 
Co.  V.  Jones  C.  Co.,  167  Ala.  575; 
Houston,  etc.  E.  Co.  v.  Williams 
(Tex.  Civ.  App.),  31  S.  W.  556. 

AVhere  delay  has  occurred  in 
transporting  property  and  there  has 
also  been  a  loss  of  it  the  value  at 
the  time  delivery  should  have  been 
made  is  material.  San  Antonio,  etc. 
E.  Co.  V.  Chittim,  —  Tex.  Civ.  App. 
— ,  135  S.  W.  747. 

36  St.  Louis  S.  E.  Co.  V.  Musick, 
35  Tex.  Civ.  App.  591.     ■ 

86  Texas  &  P.  R.  Co.  v.  White, 
35  Tex.  Civ.  App.  521. 

87  Chesapeake  &  0.  E.  Co.  v. 
Stock,  104  Va.  97  (under  a  statute) ; 
Houston,  etc.  R.  Co.  v.  Williams, 
(Tex.  Civ.  App.),  31  S.  W.  556. 

Where   property   is    delivered   to 


the  wrong  party  its  value  at  the 
time  of  delivery  is  to  be  taken 
against  the  carrier.  Brandt  v. 
Bowlby,  2  B.  &  A.  932. 

88  St.  Louis,  etc.  R.  Co.  v.  Mur- 
phy, —  Tex.  Civ.  App.  — ,  131  S.  W. 
306;  Pecos,  etc.  R.  Co.  v.  Bivins,  — 
Tex.  Civ.  App.  — ,  130  S.  W.  210; 
McConnell  v.  R.  Co.,  144  N.  C.  87, 
citing  the  text;  Erie  Dispatch  v. 
Johnson,  87  Tenn.  490;  Ruppel  v. 
Allegheny  Valley  R.,  167  Pa.  166,  46 
Am.  St.  666.     See  §  904. 

Where  a  contract  limiting  liabil- 
ity is  not  binding  on  the  shipper 
because  of  lack  of  assent  thereto, 
the  measure  of  damages  in  trover 
for  carrying  livestock  to  the  wrong 
place  is  the  market  value  at  the 
place  they  were  ordered  to  *be 
shipped  at  the  time  they  should 
have  been  delivered  there.  Mills  v. 
Chicago  &  N.  W.  Ry.  Co.,  183  111. 
App.  53. 

But  it  has  been  held  that  a  car- 
rier which  converts  a  car  of  coal  is 
liable  for  the  reasonable  market 
value  of  the  coal  per  ton  at  the 
place  where  it  is  converted.  Quan- 
ah,  A.  &  P.  Ry.  Co.  v.  Campbell,  — 
Tex.  av.  App.  — ,  170  S.  W.  859. 
See  also  Vanderbilt  v.  Ocean  S.  S. 
Co.,  132  C.  C.  A.  226,  215  Fed.  886, 
holding   that   where   the   carrier    is 
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by  contract,  and  a  contract  is  made  limiting  liability  for  loss  of 
live  stock  to  the  actual  cost  at  point  of  shipment  and  in  no  event 
to  exceed  a  stipulated  sum  per  head,  the  measure  of  damages 
for  injuries  to  the  animals  in  transit  due  to  negligence  is  the 
amount  that  each  has  depreciated  in  value,  but  in  no  event  to 
exceed  the  actual  cost  at  point  of  shipment  as  shown  by  the 
market  value  there  or  the  stipulated  valuation."  Where  the 
loss  is  attributable  to  mere  negligence  and  there  is  such  a  stipu- 
lation the  consignor  may  recover  freight  paid  by  him.*"  But 
otherwise  there  can  be  no  recovery  of  prepaid  freight,  even 
though  there  has  been  a  total  loss  of  property,"  unless  the 
owner  has,  as  part  of  the  price  of  the  goods,  paid  or  become 
liable  to  pay  a  sum  for  freight  in  advance  and  they  are  lost  by 
the  carrier's  negligence.  In  such  a  case  the  former  may,  as 
against  the  latter,  be  allowed  an  amount  equal  to  the  freight 
advanced,*^  and  if  the  carrier  happens  to  be  indemnified  against 
that  loss  by  an  insurance  of  the  amount  of  the  advanced  freight 
the  insurer  of  it  may  sue  in  his  own  name  for  it  as  part  of  the 
damages  which  the  cargo-owner,  but  for  the  insurance,  would 
have  sustained  by  the  defendant's  negligence.**  If  the  amount 
of  freight  charges  is  not  otherwise  shown  the  carrier  must  prove 
them  or  there  will  be  no  reversible  error  in  not  deducting  them.** 
The  right  to  recover  damages  measured  by  the  depreciation  in 
market  value  of  property  is  not  affected  by  the  purpose  of  their 
owner  to  keep  it  for  his  use.*' 

guilty  of   a   conversion  because   of      Eodoeanachi  v.   Milburn,   18   Q.   B. 

failure    without    lawful    excuse    to       Div.  67.     • 

deliver  goods  the  measure  of  dam-  42  Texas  &  P.  R.  Co.  v.  Hoffecker, 

ages  is  the  value  of  the  property  at       _  Tex.  Civ.  App.  — ,  123  S.  W.  617, 

the  time  of  the  conversion  together       citing  the  text. 

with  interest  thereon. 

39  Wilson  &  Co.  v.  Illinois  Cent. 
R.  Co.,  130  Tenn.  92. 

40  Thomas,  etc.  Mfg.  Co.  v.  Wa- 
bash, etc.  R.  Co.,  62  Wis.  642,  51 
Am.  Rep.  725;  Davis  v.  New  York,  *B  New  York,  etc.  R.  Co.  v.  Estill, 
etc.  E.  Co.,  70  Minn.  37,  45,  citing  147  U.  S.  591,  617,  37  L.  ed.  292, 
the  text;  The  Arctic  Bird,  109  Fed.  304;  Gulf,  etc.  R.  Co.  v.  Gillespie, 
167.                                                             54  Tex.  Civ.  App.  593. 

"Carolina  P.  C.  Co.  v.  Anderson,  In  Gulf,  etc.  R.  Co.  v.  Godair,  3 

108   C.   C.   A.    257,   186   Fed.   145;       Tex.    Civ.    App.    514,   it    was    held 


43Dufourcet  v.  Bishop,  18  Q.  B. 
Div.  373. 

**  International,    etc.    R.    Co.    v. 
Nicholson,   61   Tex.   550. 
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The  rule  as  to  the  measure  of  damages  permits  the  plaintiff, 
up  to  the  time  of  the  trial,  to  show  the  condition  of  the  injured 
animal  as  a  means  of  ascertaining  the  result  of  the  injury  in- 
flicted so  as  to  better  enable  the  jury  to  fix  the  damages  at  the 
time  and  place  of  delivery.  If  an  injured  cow  did  so  subse- 
quently abort  the  fact  is  proof  only  of  the  extent  of  the  injury 
inflicted,  as  much  so  as  if  she  had  subsequently  died  from  the 
effect  of  the  injury.  The  only  known  limit  to  the  inquiry  up 
to  the  trial  is  whether  or  not  the  subsequent  development  in  the 
condition  of  the  animal  is  traceable  directly  to  the  injury  in- 
flicted by  the  carrier.*^  Where  injured  heifers  were  with  calf 
at  the  time  the  injury  occurred  and  aborted  in  consequence  of 
the  injury  the  carrier  could  not  escape  liability  for  the  general 
measure  of  damages  because  notice  had  not  been  given  it  of  that 
fact  at  the  time  they  were  shipped,  it  not  being  claimed  that 
any  special  care  was  required  to  be  given  the  heifers  because 
of  their  condition,  and  the  suit  not  being  brought  on  account  of 
the  absence  of  such  care.*''  Where  the  injury  was  to  a  part  of 
a  collection  of  birds,  animals,  etc.,  constituting  a  museum  which 
was  exhibited  for  profit  it  was  decided  that  the  depreciation  in 
value  of  the  articles  not  injured,  caused  by  the  damage  done  to 
other  articles,  involved  an  element  of  damages  which  was  too 
speculative  and  uncertain,  "because  such  injury  or  depreciation 
could  only  result  from  a  general  lessening  of  interest  in  the 

that  the  measure  of  damages  where  proval,  and  refers  to  Missouri  Pac. 

injured  cattle  were  not  destined  for  Ey.  Co.   v.   Edwards,   78   Tex.   307, 

market   and   were   not   sold   on   ar-  and    Lake    Erie    &    W.    R.    Co.    v. 

rival    at    their    destination    is    the  Rosenberg,  31  111.  App.  47.     To  the 

actual  damage  caused  by  their  in-  same  effect  are   Southern  Exp.  Co. 

juries   and   any   extra    expense    in-  v.  Fox,  131  Ky.   257,  133  Am.   St. 

curred  by  the  owner  in  caring  for  241;   Shall  v.  Detroit  &  M.  R.  Co., 

them.  .  152    Mich.    463,    citing    the    text; 

*6  Per  Phillips,  J.,  in  Estill  v.  New  Texas   &   P.   R.   Co.   v.   Murtishaw, 

York,  etc.  R.  Co.,  41  Fed.  849,  853,  34  Tex.  Civ.  App.  447;   Cincinnati, 

856,  citing  Kain  v.  Kansas  City,  etc.  etc.  R.   Co.  v.  Hundley,  29  Ky.   L. 

E.  Co.,  29  Mo.  App.  53,  61,  62;  Sor-  Eep.   1123,   citing  the  text;    Louifl- 

enson   v.  Northern   Pac.   E.   Co.,  36  ville  &  N.  R.  Co.  v.  Woodford,  152 

Fed.  166.     New  York,  etc.  R.  Co.  v.  Ky.  398. 

Estill,  147  U.  S.  591,  616,  37  L.  ed.  « New  York,  etc.  R.  Co.  v.  Estill, 

292,   304,    quotes    the   substance   of  147   U.  S.  591,  616,  37  L.  ed.   292, 

Judge  Philips'   statement   with   ap-  304. 
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museum  by  reason  of  the  loss  of  certain  speolmens,  theTe  being 
no  evidence  to  show  any  other  dependence  of  the  articles  on 
each  other  for  value  than  such  as  would  go  to  make  up  a  whole 
collection."  *'  The  owner  of  horses  which  have  been  injured 
and  rendered  unfit  for  training  cannot  recover  damages  be- 
cause of  the  obligations  he  was  under  to  men  employed  to  train 
them.*'  Where  the  damages  for  the  loss  of  cattle  were  estimated 
in  the  same  manner  as  upon  the  total  destruction  of  a  cargo  at 
sea  in  collision  cases — their  market  value  at  the  place  of  ship- 
ment with  interest  and  expen'ses  of  transportation,'"  the  libel- 
ants were  entitled  to  recover,  in  addition  to  such  price,  the 
advance  freight  on  the  cattle  lost,  the  pro  rata  proportion  of 
insurance  premiums  paid  and  the  cost  of  feed,  with  interest.'* 
If  the  injury  done  property  may  be  repaired  the  carrier  is  liable 
for  the  reasonable  expense  incurred  in  putting  it  in  as  good 
condition  as  when  it  was  received,'^  and  also  for  its  rental  value 
during  the  time  its  owner  is  deprived  of  the  use  of  it;°'  The 
value  of  the  use  of  property  has  been  accepted  as  the  measure  of 
damages  for  mere  delay  in  transporting  it.'*  Under  a  well 
settled  principle  expenses  incurred  to  lessen  the  damages  may  be 
recovered  if  they  were  judicious  and  reasonable  in  amount." 
If  the  contract  limits  the  carrier's  liability  in  case  of  total  loss 
the  shipper  cannot  recover  for  a  partial  loss  on  the  basis  of  the 
value  of  the  goods,  but  only  the  proportionate  value  fixed  by  the 
contract."    Where  it  was  agreed  that  the  sum  to  be  paid  for 

*8  Yoakum  t.  Dunn,  1  Tex.  Civ.  may  cover  the  cost  of  making  the 

App.  524.  separation.     Houston  &  T.  Cent.  R. 

49  Atkinson  t.  Wabash  R.  Co.,  143  Co.  v.  Bath,  40  Tex.  Civ.  App.  270. 

Ind.  501.  63  Gray  v.  St.  Louis,  etc.  R.  Co., 

60  The  Ocean  Queen,  5  Blatch.  493,  ^^  ^°-  ^PP-  ^66,  672;   Priestly  v. 

Fed.  Cas.  No.  10,410.  Northern   Indiana   &   C.   R.   Co.,   26 


61  The  Hugo,  61  Fed.  860,  citing 
The  Scotland,  105  U.  S.  24,  35,  26 


111.  205,  79  Am.  Dee.  369. 

64  La  Conner  T.  &  T.  Co.  v.  Wid- 

^       J    ■,«„■.     ,n,.c     r,,^      A,  ,       nier,  136  Fed.  177,  69  C.  C.  A.  193. 

L.   ed.   1001,   1005;    The  Aleppo,   7  ^^^^    ^^^  ^^^    ^^^    ^3^ 

Bene.  121,  Fed.  Cas.  No.  158.  (^^^^^^  ^j^^  ^^^^^^  wharfage,  stor- 

62 Missouri,  etc.  R.  Co.  v.  Allen,  ^g^  ^^^  commission  on  their  sale; 

39  Tex.  Civ.  App.  236.  expenses  for  telegrams,  counsel  fees 

The    recovery    for   the    value    of  and  court  costs  advanced  were  dis- 

injured  goods  separated  from  others  allowed ) . 

to    make    the    latter    merchantable  66  Goodman   v.   Misgouri,   etc,    R, 
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each  animal  lost  or  damaged  should  be  adjusted  on  a  specified 
value  at  the  place  and  time  of  shipment,  and  those  which  sur- 
vived were  sold  at  a  gross  sum  the  damages  were  not  measur- 
able by  the  difference  between  it  and  the  specified  value,  plus 
expenses  incurred  in  bettering  their  condition.  The  plaintifE 
was  entitled  to  recover  the  difference  in  the  value  of  each 
animal  hurt.  If  one-half  of  them  were  killed  and  the  remainder 
sold  for  an  amount  equal  to  the  aggregate  valu«  of  all  as  speci- 
fied in  the  contract  he  would  nevertheless  be  entitled  to  recover 
for  those  killed."  It  has  been  held  that  where  animals  are 
injured  in  shipment  the  measure  of  damages  is  the  difference 
between  the  value  at  the  poinl  of  destination  in  the  condition  in 
which  they  arrived  and  their  value  had  they  been  properly 
handled." 

Where  goods  are  negligently  lost  on  -the  last  part  of  the  route 
the  owner  may  recover  their  value  at  the  place  of  destination:, 
less  the  freight.**  He  cannot,  however,  also  recover  the  freight 
paid  to  another  carrier  who  carried  them  over  the  first  part  of 
the  route. ^''  Nor  is  the  carrier  entitled  to  an  abatement  from 
the  value  of  cotton  consigned  to  a  factor  equal  to  his  commis- 
sions.'^ The  extent  of  the  consignor's  interest  in  lost  goods  does 
not  affect  the  carrier's  liability  to  the  consignee  and  owner.*^ 
A  consignor  who  must  account  to  the  consignee  for  any  payment 
made  for  goods  which  are  lost  may  recover  their  value. ^'  If 
a  debt  is  lost  by  the  carrier's  default  in  the  performance  of  his 
undertaking  the  amount  of  it  is  prkna  facie  the  measure  of 
damages.**     Where  the  carrier  delivers  goods  contrary  to  the 

Co.,  71  Mo.  App.  460;  St.  Louis,  etc.  —   Tex.   Civ.   App.   —    174   S.   W. 

R.  V.  Lesser,  46  Ark.  236;  Pearse  v.  336. 

Quebec  S.  Co.,  24  Fed.  285.  69aeveland,  etc.  R.  Co.  v.  Rudy, 

67  Southern    Pac.    Co.    v.    Arnett,  ^''^  Ind.  181,  citing  the  text. 
126  Fed.  75,  61  C.  C.  A.  131.  60  Northern  T.  Co.  v.  McClary,  66 

111    2^*? 
Under  a  stipulation  limiting  the 

value  to  a  stated  sum  per  head  of  "^^^^    ^-    ^^^^^^^    E-    Co.,    10 


animals   shipped  the   price  realized 
for  all  of  them  does  not  affect  the 


Rich.  382,  70  Am.  Dec.  231. 

82  Texas  &  P.  R.  Co.  v.  Wilson  H. 


Line,  46  Tex.  Civ.  App.  38. 
liability    of    the    carrier.     Davis    v.  63  Southern  R.  Co.   v.  Adams  M. 

Wabash  R.  Co.,  122  Mo.  App.  637.  Co.,  165  Ala.  436. 

68  Texas  Mexican  Ry,  Co.  v.  King,  64  Zeigler  v.  Wells,  Fargo  &  Co., 
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instructions  of  the  consignee  as  to  place  at  the  destination  he  is 
liable  for  their  value  if  the  consignee  does  not  obtain  them ;  but 
the  amount  of  freight  for  transportation  from  the  place  of  ship- 
ment should  be  deducted,  though  not  earned.  And  if  the  con- 
signee obtains  the  goods  by  means  of  a  replevin  he  cannot 
include  in  his  damages  the  counsel  fees  incurred  in  the  replevin 
suit.^^  If  the  shipper  procures  a  rebate  on  the  customs  duties 
on  imported  goods  which  have  been  damaged  the  carrier  is 
entitled  to  the  benefit  of  it/®  but  not  if  the  duty  has  not  been 
paid,  because  no  judgment  can  relieve  him  from  the  obligation 
to  pay  it ;  ^^  nor  can  any  benefit  be  claimed  by  the  carrier  on 
account  of  deduction  made  otherwise  than  because  of  the  con- 
dition of  the  goods.®'  A  carrier  is  not  liable  for  expenses  in- 
curred by  the  consignor  in  going  to  the  place  where  property 
has  been  shipped  and  arrived  in  damaged  condition  to  investi- 
gate the  reason  for  its  rejection  by  the  consignee.®^  The  test  of 
the  value  of  property,  as  it  relates  to  the  measure  of  damages, 
is  the  disposition  the  owner  might  have  made  of  it  but  for  the 
carrier's  wrong.™  Damage  done  to  a  portion  of  a  shipment  of 
goods  does  not  authorize  the  shipper  to  recover  the  expense  of 
examining  those  apparently  uninjured  for  the  purpose  of  ascer- 
taining their  condition.''*  On  the  sale  by  the  carrier  of  dam- 
aged property  which  the  shipper  has  refused  to  accept  he  may 
recover  the  difference  between  its  market  value  just  before  and 
after  the  injury,  and  also  the  net  proceeds  of  the  sale  after 
deducting  the  reasonable  cost  of  keeping  the  property  from 
the  time  of  the  injury.''* 

The  English  court  of  appeal  has  recently  dealt  with  the 
question  of  the  extent  of  the  recovery  by  a  bailee  who  was 

23  Cal.  179,  83  Am.  Dec.  87;  Knapp  69  Western  Mfg.  Co.  v.  The  Guid- 

V.  United  States  &  C.  Exp.  Co.,  55  ing  Star,  37  Fed.  641. 

N.  H.  348;   Whitney  v.  Merchants'  70  Smith  v.  New  Orleans,  etc.  E. 

U.  Exp.  Co.,  104  Mass.  152,  6  Am.  ^o.,  106  La.  11,  54  L.E.A.  923,  87 

^^P-  207-  Am.  St.  285. 

65  The  Boston,  1  Low.  464.  . 

66  The  Mangalore,  23  Fed.  463.  ''1  Martin  v.  Delaware,  etc.  E.  Co. 

67  The  Surrey,  30  Fed.  223.  (Misc.),  141  N.  Y.  Supp.  942. 

68  Morrison  v.  I.  &  V.  Florio  S.  S.  '"'  Cincinnati,  etc.  R.  Co.  v.  Ran- 
Co.,  36  Fed.  569.  kin,  154  Ky.  549. 
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under  no  liability  to  his  bailor  for  the  loss  of  the  property  in 
question.  The  case  arose  out  of  a  collision  between  two  ves- 
sels which  resulted  in  the  loss  of  a  portion  of  the  mails  carried 
by  one  of  them.  The  claim  was  made  by  the  postmaster-gen- 
eral on  behalf  of  himself  and  the  postmaster-general  of  Cape 
Colony  and  Natal  to  recover  out  of  the  sums  paid  into  court 
on  behalf  of  the  vessel  at  fault  the  value  of  letters,  parcels, 
etc.,  in  his  custody  as  bailee  and  so  lost.  The  court  took  the 
position  that  possession  is  good  against  a  wrong-doer,  and  that 
the  -latter  cannot  set  up  the  jus  tertii  unless  he  claims  under 
it;  that  is  established  in  a  long  series  of  actions  of  trover  and 
trespass  at  the  suit  of  the  possessor.  "And  the  principle  being 
the  same,  it  follows  that  he  can  equally  recover  the  value  of 
the  goods  in  an  action  on  the  case  for  their  loss  through  the 
tortious  conduct  of  the  defendant.  I  think  it  involves  this 
also,  that  the  wrong-doer  who  is  not  defending  under  the  title 
of  the  bailor  is  quite  unconcerned  with  what  the  rights  are 
between  the  bailor  and  bailee  and  must  treat  the  possessor  as 
the  owner  of  the  goods  for  all  purposes  quite  irrespective  of 
the  rights  and  obligations  as  between  him  and  the  bailor."  ''* 
The  measure  of  the  carrier's  liability  is  governed  by  the  law 
of  the  state  where  the  loss  of  property  occurred,  although  the 
contract  of  shipment  was  made  in  another  state.''*  A  carrier 
which  refuses  to  redeliver  to  the  consignor  goods  which  had 
not  left  the  place  of  shipment  at  the  time  is  liable  for  the  dif- 
ference between  the  market  value  of  the  goods  at  place  of  ship- 
ment and  their  market  value  at  place  of  destination  when 
delivered.''^ 

§  919.  Damages  for  injury  to  or  loss  of  non-marketable 
property.  It  is  not  essential  to  the  recovery  of  damages  for 
injury  to  or  the  loss  of  property  that  it  shall  have  a  market 
value  at  the  place  to  which  it  is  shipped.  This  consideration 
only  affects  the  mode  of  proving  the  amount  of  the  loss  and 

73  The    Winkfield,    [1902]    Prob.  Eastern  R.  Co.  v.  Littlefield,  —  Tex. 

42,     64,     overruling     Clarridge     v.  dv.  App.  — ,  135  S.  W.  1^)86. 

South  Staffordshire  T.  Co.,    [1892]  M  Cincinnati,  etc.  R.  Co.  v.  Hans- 

1  Q.  B.  422;  Robinson  v.  Houston,  ford,  125  Ky.  37,  citing  local  cases, 

etc.    R.    Co.,    105    Tex.    185.     See  w  Texas   Midland  R.  R.   v.  Har- 
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the  elements  bj  which  it  is  to  be  ascertained,  not  the  right  to 
recover.'"'  The  intrinsic  value  of  property  lost  and  the  deprecia- 
tion in  the  intrinsic  value  of  that  injured  is  recoverable,  regard- 
less of  its  market  value  in  the  nearest  market  or  at  a  subsequent 
time."  Thus,  where  wearing  apparel  was  lost  its  value,  it  was 
said,  might  be  arrived  at  by  considerations  of  the  cost  and 
actual  worth  the  practicability  and  expense  of  replacing  it  and 
such  other  considerations  as  affect  its  value  to  the  owner,  with- 
out reference  to  what  it  would  sell  for  in  a  particular  market.''* 
Where  such  property  and  second-hand  books,  table  furniture, 
etc.,  which  had  no  market  value,  was  lost  the  court  said  their 
value  to  their  owner,  "not  any  fanciful  price  that  he  might  for 
special  reasons  place  upon  them,  nor,  on  the  other  hand,  the 
amount  for  which  he  could  sell  them  to  others,  but  the  actual 
loss  in  money  he  would  sustain  by.  being  deprived  of  articles 
so  specially  adapted  to  the  use  of  himself  and  his  family," 
constituted  the  measure  of  the  carrier's  liability.'"    Where  build- 


grove,  —  Tex.  Ciy.  App.  — ,  169  S. 
W.  925. 

76  Whiteside  v.  Adams  Exp.  Co., 
89  Neb.  430;  Prettyman  v.  Oregon 
&  N.  R.  Co.,  13  Ore.  341;  Lachner  v. 
Adams  Exp.  Co.,  72  Mo.  App.  13; 
Missouri,  etc.  E.  Co.  v.  Hailey,  — 
Tex.  av.  App.  — ,  156  S.  W.  1119. 

11  Missouri,  etc.  K.  Co.  v.  Wasson 
Bros.,  59  Tex.  Civ.  App.  239;  Hous- 
ton, etc.  K.  Co.  V.  Roberts,  —  Tex. 
Civ.  App.  — ,  126  S.  W.  890. 

If  cattle  have  no  market  value  at 
their  destination,  their  intrinsic 
value  at  such  point  is  the  proper 
basis  for  estimating  damages  for 
the  loss  of  some  of  the  animals  and 
injury  to  others.  International  & 
G.  N.  Ry.  Co.  V.  Parke,  —  Tex.  Civ. 
App.  — ,  169  S.  W.  397. 

78  Denver,  etc.  R.  Co.  v.  Frame,  6 
Colo.  382;  Birmingham  E.,  L.  &  P. 
Co.  V.  Hinton,  157  Ala.  630;  Texas 
&  P.  R.  Co.  V.  EUerd,  38  Tex.  Civ. 
App.  596;  Lloyd  v.  Haugh,  infra. 

Personal  apparel  has  no  market 


value.  "The  actual  value  of  the 
thing  lost  and,  therefore,  the  actual 
damage  occasioned  by  the  loss  is 
the  value  of  the  garment  in  its 
worn  condition,  as  compared  with 
its  value  if  it  were  new,  excluding 
considerations  of  inconvenience  re- 
sulting from  being  deprived  of  its 
use."  C.  0.  &  S.  W.  R.  Co.  v.  Webb, 
8  Ky.  L.  Rep.  44   (Ky.  Super.  Ct.). 

The  difference  in  the  value  of 
broken  machinery  without  market 
value  at  its  destination,  as  distin- 
guished from  its  market  value,  is 
the  measure  of  damages;  this  may 
be  shown  by  the  coat  of  repairing 
it.  Chicago,  etc.  R.  Co.  v.  Calvert, 
41  Tex.  Civ.  App.  236. 

79  Austin  V.  Millspaugh,  90  Miss. 
354,  122  Am.  St.  315;  Everett  v. 
Railroad,  138  N.  C.  68,  1  L.R.A. 
(N.S.)  985;  Atchison,  etc.  R.  Co.  v. 
Smythe,  55  Tex.  Civ.  App.  557,  21 
Am.  Neg.  Rep.  559;  Texas  &  P.  R. 
Co.  V.  Wilson  H.  Line,  46  Tex.  Civ. 
App.  38;    St.  Louis,  etc.  R.  Co.  v. 
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ing  plans  were  lost  the  cost  of  obtaining  new  ones  and  the  ex- 
penses reasonably'  incurred  in  doing  so  measured  the  recovery. 
In  the  absence  of  the  carrier's  knowledge  of  the  contents  of  the 
parcel  or  the  use  to  which  they  were  to  be  put  there  was  no 
liability  for  resulting  delay  in  the  erection  of  the  building  pur- 
suant to  the  plans.'"  In  a  case  where  there  was  negligent  delay 
in  delivering  property  and  it  was  also  injured,  its  original  cost, 
the  freight  paid  on  it  and  the  difference  between  the  sum  and 
amount  received  on  its  sale,  less  the  expense  of  selling  and  the 
value  of  the  time  required  to  sell,  was  the  measure  of  redress.'* 
In  a  Texas  case  and  also  in  a  case  in  Massachusetts  the  ques- 
tion as  to  the  measure  of  damages  where  family  portraits 
have  been  lost  has  been  considered.  In  the  latter  state  the 
contention  was  that  the  general  principle  applied,  and  that  the 
fair  market  value  of  the  article  lost  measured  the  plaintiff's 
rights.  This,  the  court  said,  was  delusive,  because  it  had  no 
such  value.  "The  just  rule  of  damages  is  the  actual  value  to 
him  who  owns"  the  portrait,  "taking  into  account  its  cost,  the 
practicability  and  expense  of  replacing  it,  and  such  other  con- 
siderations as  in  the  particular  case  affect  its  value  to  the  own- 
er." '*  In  the  Texas  case  '*  the  trial  court  directed  that  in  de- 
termining the  value  of  the  portraits  the  jury  might  look  to  their 
original  cost  and  to  the  -probable  cost  of  reproducing  and  replac- 
ing the  same  as  shown  by  the  testimony.  In  passing  upon  an 
exception  to  this  instruction  the  court  said :  In  regard  to  a  f am- 

Green,     44     Tex.     Civ.     App.     13;  logical   survey   were   lost   the   cost 

Parmelee  v.  Raymond,  43  111.  App.  of  preparing  them  measured  the  re- 

609.;  Lloyd  v.  Haugh,  223  Pa.  148,  covery.    Adams   Exp.    Co.    v.   Hoe- 

21  L.RA.(N.S.)   188;  Pecos,  etc.  R.  ing,  9  Ky.  L.  Rep.  814  (Ky.  Super. 

Co.  V.  Porter,  —  Tex.  Civ.  App.  — ,  Ot.). 

156   S.  W.  267;    St.  Louis,  etc.  R.  81  Atchison,  etc.  R.  Co.  v.  Veale, 

Co.  V.  Dunham,   36   Okla.   724;    In-  39  Tex.  Civ.  App.  37;  Wabash,  etc. 

temational,   etc.   R.   Co.   v.   Nichol-  R.  Co.  v.  Lynch,  12  111.  App.  365. 

son,  61  Tex.  550;  Wall  ».  Piatt,  169  82  Green   v.   Boston   &   L.  R.   Co., 

Mass.  398,  406;   Wells,  Fargo  Exp.  128  Mass.   221,   35   Am.   Rep.   370; 

Co.  V.  Williams    (Tex.  Civ.  App.),  Louisville  &,  N.  R.  Co.  v.  Stewart, 

71  S.  W.  314.  78  Miss.  600;  Kates  T.  &  W.  Co.  v. 

80  Mather  v.  American   Exp.  Co.,  Klassen  6  Ala.  App.  301. 

138  Mass.  55.  83  Houston,  etc.  R.  Co.  v.  Burke, 

Where  maps  prepared  for  a  geo-  55  Tex.  323,  40  Am.  Rep.  808. 
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ily  portrait  which  might  be  reproduced,  the  artist  and  the  sub- 
ject both  being  still  accessible,  it  is  not  perceived  why  the  owner 
would  not  be  entitled  to  supply  the  lost  portrait  and  to  recover 
of  the  carrier  the  cost.  This  is  said  to  be  the  owner's  right  in 
case  of  lost  articles  generally.'*  But  when  it  is  impracticable 
to  replace  the.  painting,  and  where  the  original  cost  was  incurred 
at  a  long  time  past  and  under  circumstances  differing  widely 
from  those  affecting  the  present  value,  the  charge  given  would 
be  of  doubtful  applicability,  and  at  all  events  should  be  better 
qualified  or  explained  so  as  to  guard  the  jury  against  making 
the  first  cost  and  the  cost  of  replacing  the  exclusive  measure  of 
value. 

If  non-marketable  property  is  sold  at  a  place  intermediate  its 
shipment  and  destination  the  owner  may  recover  the  difference 
between  what  he  realized  from  the  sale  and  its  reasonable  value 
at  its  destination.*^  Where  animals  intended  for  grazing  are 
injured,  facts  subsequent  to  their  delivery  may  be  shown  to  prove 
their  condition  then.'^  The  expense  of  repairing  the  box  con- 
taining a  corpse  and  of  preparing  the  latter  for  burial  may  be 
recovered  if  the  injury  to  them  was  willfully  and  wantonly 
done.'''  The  intrinsic  value  of  property  without  market  value  at 
the  place  to  which  it  has  been  carried  can  be  shown  without  prov- 
ing its  value  at  the  next  nearest  place  where  it  has  value,  and 
though  it  does  not  clearly  appear  to  be  without  market  value  at ' 
the  place  to  which  it  has  been  transported."  If  there  is  no 
market  for  injured  property  at  the  place  to  which  it  was  des- 
tined the  recovery  is  measurable  by  the  difference  between  its 
value  in  the  conditions  in  which  it  arrived  there  and  what  its 
value  would  have  been  if  the  carriage  had  been  made  with 
ordinary  care.'*  Where  a  daguerreotype  likeness  of  Henry 
Clay  was  lost  the  owner,  a  daguerreotypist,  was  permitted  to 

84  0'Hanlan  v.  Great  Western  E.  51    Tex.    Civ.   App.    206;    Same    v. 

Co.,  6  B.  &  S.  493,  118  Eng.  C.  L.  Rich,  51  Tex.  Civ.  App.  312. 

491;  Yoakum  v.  Dunn,  1  Tex.  Civ.  ST  Wilson  v.  St.  Louis,  etc.  R.  Co., 

524  160  Mo.  App.  649. 

^^'        '  88  Galveston,  etc.  R.  Co.  v.  Pow- 

86  Wilson  V.  St.  Louis,  etc.  R.  Co.,  ^^^^  g^  ^^^    ^iv.  App.  168. 

129  Mo.  App.  347.  89  Galveston,  etc.  R.  Co.  v.  Crippen, 

86  Missouri,  etc.  R.  Co.  t.  Word,      —  Tex.  Civ.  App.  — ,  147  S.  W.  361. 
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testify  that  he  had  received  orders  for  copies  of  it  to  show  that 
use  could  be  made  of  it  and  that  it  had  a  cash  value;  but  no 
allowance  could  be  made  for  the  orders  received  in  fixing  the 
damages.^" 

§  920.  Interest  on  damages.  Interest  is  generally  added  in 
this  country  to  the  amount  allowed  as  damages,  and  on  the  ac- 
cepted principle  which  governs  its  allowance  it  should  be  added 
as  a  necessary  part  of  the  indemnity  the  shipper  or  owner  is  en- 
titled to  for  the  loss  of  or  injury  to  his  goods.'^    It  has  also  been 


90  Bennett  v.  Drew,  3  Bosw.  355, 

91  Southern  Pac.  Co.  v.  Arnett, 
126  Fed.  75,  61  C.  C.  A.  131  (after 
demand)  ;  Crutcher  v.  Choctaw,  etc. 
R.  Co.,  74  Ark.  358;  Klair  v.  Phila- 
delphia, etc.  R.  Co.,  2  Boyce  (Del.) 
274;  Southern  Exp.  Co.  v.  Hanaw, 
134  Ga.  445,  137  Am.  St.  227;  Frey 
V.  New  York  Cent.,  etc.  R.  Co.,  114 
App.  Div.  (N.  Y.)  747;  Harter  v. 
Charleston,  etc.  R.  Co.,  85  S.  C.  192 
(by  statute;  need  not  be  demanded 
in  pleading) ;  Walker  v.  Southern 
E.  Co.,  76  S.  C.  308;  Dorrance  v. 
International,  etc.  R.  Co.,  53  Tex. 
Civ.  App.  460;  Texas  &  P.  R.  Co.  v. 
Hoffecker,  —  Tex.  Civ.  App.  — ,  123 
S.  W.  617;  Atchison,  etc.  R.  Co.  v. 
Smythe,  55  Tex.  Civ.  App.  ,557,  21 
Am.  Neg.  Rep.  559;  Gulf,  etc.  R.  Co. 
T.  Graves,  45  Tex.  Civ.  App.  375; 
Houston  &  T.  Cent.  R.  Co.  v.  Bath, 
40  Tex.  Civ.  App.  270;  Texas  &  P. 
R.  Oo.  V.  Murtishaw,  34  Tex.,  Civ. 
App.  447;  F^U  v.  Union  Pac.  E. 
Co.,  32  Utah  101,  28  L.R.A.(N.S.)  1; 
Chesapeake  &  0.  R.  Co.  v.  Stock, 
104  Va.  97;  Ft.  Worth,  etc.  R.  Co. 
V.  Montgomery,  —  Tex.  Civ.  App. 
— ,  141  S.  W. '813;  Texas  Cent.  E. 
Co.  V.  Hannay-F.  &  Co.,  —  Tex.  Civ. 
App.  — ,  142  S.  W.  1163;  Texas  & 
P.  R.  Co.  V.  Payne,  15  Tex.  Civ. 
App.  58;  Missouri,  etc.  R.  Co.  v. 
Truskett,  104  Fed.  728,  44  C.  C.  A. 
179,  2  Indian  Ty.  633;  New  York, 


etc.  R.  Co.  v.  Estill,  147  U.  S.  591, 
37  L.  ed.  292;  .§  355;  St.  L.  etc.  E. 
V.  Phelps,  46  Ark.  485;  Houston, 
etc.  R.  Co.  V.  Jackson,  63  Tex.  209; 
T.  &  P.  R.  Co.  V.  Tankersley,  id.  57; 
Thomas,  etc.  Mfg.  Co.  v.  Wabash, 
etc.  R.  Co.,  62  Wis.  642,  51  Am. 
Eep.  725;  The  Nith,  36  Fed.  86; 
Western  Mfg.  Co.  v.  The  Guiding 
Star,  37  id.  641;  East  Tennessee, 
etc.  R.  Co.  V.  Johnson,  85  Ga.  497; 
Mote  V.  Chicago,  etc.  R.  Co.,  27 
Iowa  22,  1  Am.  Rep.  212;  Spring  v. 
Allen,  4  Allen  112;  Cowley  v.  Da- 
vidson, 13  Minn.  92;  Woodward  v. 
Illinois  Cent.  R.  Co.,  1  Biss.  403; 
Blumenthal  v.  Brainerd,  38  Vt.  403; 
Ludwig  V.  Meyre,  5  W.  &  S.  435; 
Hand  v.  Baynes,  4  Whart.  204; 
Whitney  v.  Chicago  &  N.  E.  Co.,  27 
Wis.  327 ;  Kellogg  v.  Same,  26  Wis. 
223,  7  Am.  Rep.  69;  Robinson  v. 
Merchants'  D.  T.  Co.,  45  Iowa  470; 
Barton  v.  Steamship  Co.,  3  Wall. 
Jr.  229;  Erie  R.  Co.  v.  Lockwood, 
28  Ohio  St.  358;  Chapman  v.  Chi- 
cago, etc.  R.  Co.,  26  Wis.  295,  7  Am. 
Eep.  81;  Southern  Pac.  Co.  v.  An- 
derson, 26  Tex.  Civ.  App.  518,  and 
local  cases  cited;  Cushing  v.  Wells, 
Fargo  &  Co.,  98  Mass.  550;  Sher- 
man V.  Wells,  28  Barb.  403;  Persse 
v.  Cole,  1  Cal.  369;  See  Magnin  v. 
Dinsmore,  62  N.  Y.  35,  45,  20  Am. 
Eep.  442. 
Interest  from  the  commencement 
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allowed  in  England  under  some  circumstances.'^  But  in  some 
instances,  under  the  influence  of  early  decisions  and  the  reasons 
upon  which  they  proceeded,  the  allowance  or  withholding  of  in- 
terest was  left  to  the  discretion  of  the  jury."    The  rate  of  in- 


of  suit  may  be  allowed  on  the 
agreed  value  of  lost  property 
though  the  shipper  sued  for  its 
full  value.  Lefebure  v.  American 
Exp.  Co.,  160  Iowa  54. 

If  the  goods  were  not  intended 
for  sale,  interest  may  be  recovered 
in  lieu  of  profits.  Northern  C.  Co. 
V.  Lindblom,  162  Fed.  250,  89  C.  C. 
A.  230. 

The  failure  to  deliver  money  or 
notify  the  consignee  of  its  arrival 
is  ground  for  charging  an  express 
company  with  interest.  Downs  v. 
Pacific  Exp.  Co.,  135  Mo.  App.  330. 

82  British  Columbia  S.  M.  Co.  v. 
Nettleship,  L.  R.  3  C.  P.  499. 

93  La  Conner  T.  &  T.  Co.  v.  Wid- 
mer,  136  Fed.  177,  69  C.  C.  A.  193; 
Coats  V.  Chicago,  etc.  R.  Co.,  144 
m.  App.  81;  San  Antonio,  etc.  R. 
Co.  V.  Addison,  96  Tex.  61;  Rail- 
road Co.  V.  Cabinet  Co.,  104  Tenn. 
568,  78  Am.  St.  933  (under  a  stat- 
ute) ;  Central  R.  Co.  v.  Butler  M.  & 
G.  Co.,  8  6a.  App.  1;  The  Scotland, 
118  U.  S.  507,  30  L.  ed.  153.  See 
Wolf  V.  Lacy,  30  Tex.  349. 

Unless  the  damages  are  discre- 
tionary or  punitive  the  jury  may 
regard  the  time  since  the  wrong 
was  done,  its  character  and  all  asso- 
ciated circumstances  and,  in  their 
discretion,  add  a  sum  equal  to  the 
interest  on  the  damages  found,  the 
whole  being  returned  as  damages, 
if  the  siun  sued  for  is  not  exceeded 
thereby.  Central  R,  Co.  v.  Hall, 
124  Ga.  322,  4  L.KA.(N.S.)  898, 
110  Am.  St.  170. 

In  Illinois  interest  cannot  be  re- 
covered (Chicago  &  A.  R.  Co.  v. 
Davis,  54  111.  App.  130),  at  least  if 
Suth,  Dam.  Vol.  III.— 60. 


the  loss  is  the  result  of  negligence. 
Patton  P.  Co.  V.  Erie  R.  Co.,  148  id. 
410,  following  Illinois  Cent.  R.  Co. 
V.  Cobb,  72  111.  148. 

In  the  early  case  of  Smith  v. 
Richardson,  3  Caines  221,  the  court 
said,  without  qualification,  that  in- 
terest ought  not  to  be  allowed.  In 
subsequent  cases  the  question  of  in- 
terest is  treated  as  one  for  the 
jury;  they  to'  be  guided  in  their 
discretion  by  the  circumstances,  al- 
lowing it  where  the  carrier  has  been 
guilty  of  fraud  or  other  improper 
conduct,  and  denying  it  when  he 
becomes  liable  without  actual  fault. 
Watkinson  v.  Laughton,  8  Johns. 
213;  Amory  v.  McGregor,  15  id.  24, 
8  Am.  Dec.  205;  Richmond  v. 
Bronson,  5  Denio  55. 

In  Lakeman  v.  Grinnell,  5  Bosw. 
625,  the  court  say:  "In  most  cases 
interest,  when  allowed,  is  given  in 
part  at  least  upon  some  idea  of  an 
equivalent  already  received  by  the' 
defendant  in  the  use  of  the  money 
or  property  withholden.  Hence,  it 
is  allowable  even  in  trover;  but  as 
against  a  carrier,  in  whose  hands 
goods  have  been  lost,  or  *  *  * 
wholly  destroyed  without  any  fault 
whatever  on  his  part,  no  such  prin- 
ciple can  be  invoked.  It  is  impossi- 
ble that  he  should  have  received  any 
advantage  whatever  from  the  pos- 
session of  the  goods." 

It  is  to  be  observed  that  in  trover 
the  consideration  of  the  defendant's 
benefit  from  the  conversion  does  not 
control  the  right  to  interest.  It  is 
allowed  as  part  of  the  compensation 
due  the  plaintiff. 

The  decision  in  Van  Rensselaer  y. 
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terest  is  governed  by  the  law  of  the  place  where  the  property  is 


Jewett,  2  N.  Y.  135,  has  been  ad- 
hered to:  "Whenever  a  debtor  is 
in  default  for  not  paying  money, 
delivering  property,  or  rendering 
services  in  pursuance  of  his  con- 
tract, justice  requires  that  he 
should  indemnify  the  creditor  for 
the  wrong  which  has  been  done  him; 
and  a  just  indemnity,  though  it 
may  sometimes  be  more,  can  never 
be  less,  than  the  specified  amount 
of  money,  or  the  value  of  the  prop- 
erty or  services  at  the  time  they 
should  have  been  paid  or  rendered 
with  interest  from  the  time  of  the 
default  imtil  the  obligation  is  dis- 
charged." 

In  Dana  v.  Fiedler,  12  N.  Y.  40, 
62  Am.  Dec.  130,  an  action  for  the 
non- delivery  of  property,  the  court 
said:  "Interest  is  a  necessary  item 
in  the  estimate  of  damages  in  this 
class  of  cases.  The  jmrty  is  en- 
titled on  the  day  of  performance  to 
the  property  agreed  to  be  delivered; 
if  it  is  not  delivered,  the  law  gives 
as  the  measure  of  compensation 
then  due  the  difference  between  the 
contract  and  the  market  prices.  If 
he  is  not  also  entitled  to  interest 
from  that  time  as  a  matter  of  law 
this  contradictory  result  follows, 
that  while  an  indemnity  is  pro- 
fessedly given,  the  law  adopts  such 
a  mode  of  ascertaining  its  amount 
that  the  longer  the  party  is  de- 
layed in  obtaining  it_  the  greater 
shall  its  inadequacy  become.  It  is, 
however,  conceded  to  be  law  that 
in  these  cases  the  jury  may  give 
interest  by  way  of  damages  in  their 
discretion.  Now,  in  all  cases,  xm- 
less  this  be  an  exception,  the  meas- 
ure of  damages  in  an  action  upon 
a  contract  relating  to  money  or 
property  is  a  question  of  law,  and 
does  not  at  all  rest  in  the  discretion 


of  the  jury.  *  *  *  The  case  of  Van 
Rensselaer  v.  Jewett  establishes  a 
principle  broad  enough  to  include 
this  case,  and  has  freed  the  law 
from  this  as  well  as  other  apparent 
inconsistencies  in  which  it  was  sup- 
posed to  be  involved.  The  right  to 
interest  in  actions  upon  contract 
depei}ds  not  upon  discretion,  but 
upon  legal  right;  and  in  actions 
like  the  present  is  as  much  a  part 
of  the  indemnity  to  which  the  party 
is  entitled  as  the  difference  between 
the  market  value  and  the  contract 
price." 

Andrews  v.  Durant,  18  N.  Y.  496, 
was  trover.  The  court  said:  Inter- 
est "is  as  necessary  a  part  of  com- 
plete indemnity  as  the  value  itself. 
There  is  no  sense  in  the  idea  that 
interest  is  any  more  in  the  discre- 
tion of  the  jury  than  the  value." 
In  McCormick  v.  Pennsylvania  Cen- 
tral E.  Co.,  49  N.  Y.  303,  the  plain- 
tiff's baggage  was  retained  and 
carried  off  on  defendant's  train  after 
he  decided  not  to  become  a  passen- 
ger and  he  had  demanded  that  such 
baggage  be  delivered  to  him.  If  lia- 
ble for  conversion  the  court  held 
that  interest  on  the  value  was  re- 
coverable, and_  as  necessary  a  part 
of  a  complete  indemnity  as  the 
value  itself;  and  that  in  fixing  the 
damages  it  was  no  more  in  the  dis- 
cretion of  the  jury  than  the  value. 

In  Woodward  v.  Illinois  Cent.  R. 
Co.,  1  Biss.  403,  an  action  against 
a  carrier  for  goods  which  had  been 
lost  by  fire,  Judge  Davis  charged- 
the  jury  to  add  interest  to  the 
value.  The  jury  failing  to  agree 
the  case  was  tried  a  second  time 
(1  Biss.  447),  and  Judge  Drummond 
instructed  the  jury  that  they  might, 
if  they  chose,  allow  additional  dam- 
ages by  way  of  interest. 


§  921] 


CAEKIERS. 


3403 


delivered.^*  In  admiralty  interest  is  allowed  at  the  rate  es- 
tablished by  law  in  the  state  where  the  contract  was  made.^^  If 
the  action  is  for  breach  of  the  contract  interest  is  due  from  the 
time  it  occurred ;  if  it  is  in  tort,  from  the  date  of  the  injury.^^ 
§  921.  Plaintiff's  efforts  to  lessen  loss.  The  owner  of  prop- 
erty, being  bound  to  exert  himself  to  prevent  damage  and  to  ren- 
der the  injury  as  light  as  possible,  where  he  is  so  situated  in 
respect  to  the  subject  in  question  as  to  raise  that  duty,®''  may  re- 
cover for  his  reasonable  and  necessary  labor  or  expense  for  that, 
object.®'    Thus,  in  an  action  against  a  railroad  company  for  dam- 


94  Mobile  &  M.  E.  Co.  v.  Jurey, 
111  U.  S.  584,  28  L.  ed.  527;  North- 
ern C.  Co.  V.  Lindblora,  162  Fed. 
280,  89  C.  C.  A.  230. 

95  Steamship  Wellesley  Co.  v. 
Hooper,  185  Fed.  733. 

96  Illinois  Cent.  R.  Co.  v.  Haynes, 
64  Miss.  604;  Rio  Grande  K.  Co.  v. 
Cross,  5  Tex.  Civ.  App.  454;  Inter- 
national, etc.  R.  Co.  V.  Dimmit 
County  P.  Co.,  5  Tex.  Civ.  App.  186 ; 
Texas  &  P.  R.  Co.  v.  Truesdell,  21 
Tex.  Civ.  App.  125;  Clarke  v.  Chesa- 
peake &  0.  R.  Co.,  03  W.  Va.  423. 

The  action  for  delay  is  on  the 
breach  of  contract,  and  interest  is 
recoverable  from  the  time  compen- 
sation was  demanded.  Missouri, 
etc.  R.  Co.  V.  Truskett,  104  Fed. 
728,  44  C.  C.  A.  179,  2  Indian  Ty. 
633. 

Interest  may  be  allowed  from  the 
date  of  the  shipment  ^here  goods 
are  injured,  the  action  being  for 
breach  of  contract.  Goodman  v. 
Missouri,  etc.  R.  Co.,  71  Mo.  App. 
460. 

On  the  failure  to  deliver  prop- 
erty interest  is  '  to  be  computed 
from  the  day  it  should  have  been 
delivered.  Lachner  v.  Adams  Exp. 
Co.,  72  Mo.  App.  13.  See  New 
York,  etc.  R.  Co.  v.  Estill,  147  U.  S. 
591,  619,  37  L.  ed.  292,  305,  as  to 


the  recovery  of  interest  under  the 
statutes  of  Missouri. 

97  Vencill  v.  Quiney,  etc.  R.  Co., 
132  Mo.  App.  722;  §§  88-90;  Han- 
son V.  Atchison,  etc.  R.  Co.,  88  Kan. 
313. 

98  Chicago,  etc.  R.  Co.  v.  Wood- 
ward, 164  Ind.  360  (cost  of  feed 
for  animals  delivered  in  unfit  con- 
dition for  market) ;  Yazoo,  etc.  R. 
Co.  V.  Christmas,  89  Miss.  686  (ex- 
pense in  notifying  carrier  of  non- 
receipt  of  goods;  otherwise  as  to 
expense  in  effort  to  secure  reduc- 
tion of  extra  charge  in  locating 
them  after  notice  was  given  car- 
rier) ;  Gulf,  etc.  R.  Co.  v.  Looney, 
51  Tex.  Civ.  App.  381;  Railway  Co. 
V.  Neel,  56  Ark.  279;  Shelby  v. 
Missouri  Pac.  R.  Co.,  77  Mo.  App. 
205;  Bigelow  v.  Chicago,  etc.  R.  Co., 
104  Wis.  109;  Wabash,  etc.  R.  Co. 
V.  Lynch,  12  111.  App.  365;  The 
Henry  Buck,  39  Fed.  211;  Savan- 
nah, etc.  R.  Co.  V.  Pritchard,  77  Ga. 
412,  4  Am.  St.  92;  Hamilton  v.  Mc- 
Pherson,  28  N.  Y.  72,  84  Am.  Dec. 
330;  Chicago  &  N.  R.  Co.  v.  Calu- 
met Stock  Farm,  104  111.  9,  88  Am. 
St.  68  (treatment  of  injured  ani- 
mals);  Ft.  Worth,  etc.  R.  Co.  v. 
Jordan,  —  Tex.  Civ.  App.  — ,  155 
S.  W.  676;  Wisecarver  v.  Chicago, 
etc.  R.  Co.,  141  Iowa  121   (expense 
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ages  to  a  lot  of  flour  it  was  held  that  a  judicious  expense  in- 
curred by  the  plaintiff,  after  the  flour  had  been  delivered  to 
him,  in  rendering  it  flt  for  market,  might  be  recovered  as  dam- 
ages, as  it  appeared  that  such  expense  was  for  the  defendant's 
benefit  and  lessened  the  amount  for  which  he  would  otherwise 
have  been  chargeable.®^  So  the  reasonable  cost  of  recovering 
mules  which  the  carrier  had  suffered  to  escape  was  held  re- 
coverable.* Where  delivery  of  goods  is  made  to  the  wrong  per- 
son there  may  be  a  recovery  of  the  value  of  his  services  in  caring 
"for  them  before  they  were  regained  by  the  shipper ;  but  not  for 
the  latter's  expense  in  going  to  the  place  where  they  were  deliv- 
ered. The  first  item  was  the  proximate  cause  of  the  conversion ; 
it  was  otherwise  as  to  the  second.*  The  expense  connected  with 
holding  property  for  a  better  price  may  be  recovered  if  the  state 
of  the  market  when  delayed  delivery  is  made  makes  it  prudent 
to  take  that  course.'  On  the  default  of  a  carrier  to  transport 
property  in  accordance  with  his  contract  the  would-be  shipper  is 
not  required  to  employ  another  carrier  to  do  so.* 

A  consignee  is  not  bound  to  unload  goods  on  Sunday.*  Where 
there  was  a  failure  to  deliver  feed  for  stock  within  a  reasonable 
time  it  was  said  that  the  failure  of  the  plaintiff  to  use  ordinary 
care  to  prevent  injury  to  his  cattle  because  of  the  lack  of  feed 
would  not  bar  the  recovery  of  the  damages  caused  by  the  negli- 
gence of  the  defendant,  which  he  could  not,  by  ordinary  dili- 
gence, have  prevented.^     If  the  plaintiff  shows  negligence  on 

of  shippers  and  of  keeping  animals  *  Southern   E.  Co.   v.   Webb,   143 

while   waiting  for   a   market,   also  Ala.  304,  111  Am.  St.  45. 

value    of   their    time    and    services  *  Norfolk  &  W.  R.  Co.  v.  Wilkin- 

while  doing  so) ;  Kansas  City  S.  Y.  son,  106  Va.  775. 

Co.  V.  Hawkins,  8  Kan.  App.  155;  *  Gulf ,   etc.   E.   Co.  v.   Hodge,   10 

Houston,    etc.    E.    Co.    v.    Williams  Tex.  Civ.  App.  543;   Compare  Bige- 

(Tex.  Civ.  App.),  31  S.  W.  556   (re-  low  v.  Chicago,  etc.  E.  Co.,  104  Wis. 

cuperation  of  injured  animals).  J09. 

99  Winne  v.  Illinois  Cent.  E.  Co.,  S  Missouri,  etc.  E.  Co.  v.  Hopkins, 

31    Iowa    583.     See    Jackson    A.    I.  52  Tex.  Civ.  App.  166. 
Works  V.  Hurlbut,  158  N.  Y.  34,  70  •       6  Belcher  v.  Missouri,  etc.  E.  Co., 

Am.  St.  432.  92  Tex.  593,  citing  Bardwell  v.  Ja- 

1  North  Missouri  E.  Co.  v.  Akers,  maica,  15  Vt.  438;  Stebbins  v.  Cen- 

4  Kan.  453,  96  Am.  Dec.  183.     See  tral  Vermont  E.  Co.,  54  Vt.  464,  41 

King  v.  Shepherd,  3  Story  349.  Am.  Eep.  855;    Standard  O.  Co.  v. 
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the  part  of  the  defendant  he  is,  prima  facie,  entitled  to  re- 
cover all  of  the  damages  sustained,  and  the  omis  rests  upon  the 
defendant  to  prove  the  negligence  by  which  the  plaintiff  en- 
hanced the  amount  of  the  damage  or  failed  to  prevent  the 
injury,  as  well  as  the  extent  to  which  such  damages  were 
enhanced  or  to  which  they  might  have  been  lessened  by  the  use 
of  ordinary  care  on  the  part  of  the  plaintiff.'  If  horses  and  cat- 
tle are  shipped  together  and  the  initial  carrier  has  exposed  the 
cattle  to  splenetic  fever  in  consequence  of  which  the  connecting 
carrier  refused  to  receive  or  transport  them  the  shipper  is  not 
justified  in  refusing  to  have  the  horses  shipped  until  the  cattle 
could  be  shipped  with  them.'  A  shipper  is  not  justified  in  re- 
fusing to  accept  damaged  property  which  the  carrier  has  at- 
tempted in  good  faith  to  repair,  though  it  is  worthless  for  the 
purpose  intended,  if  a  moderate  expense  will  put  it  in  as  good 
condition  as  it  was  prior  to  the  injury;  his  recovery  cannot 
exceed  its  depreciation  in  value.'  The  refusal  to  switch  cars  to 
and  from  a  mill  does  not  make  the  carrier  liable  for  loss  of  pro- 
fits if  the  plaintiff  might  have  secured  the  transportation  of  the 
goods  at  a  trifling  expense.^"  A  corresponding  duty  rests  uppn 
the  master  of  a  vessel,  where  freight  has  been  injured  by  ex- 
cepted perils,  to  take  all  reasonable  practicable  means  to  lessen 
the  damage  or  prevent  further  loss;  and  for  the  expense  of  so 
doing  the  owner  would  doubtless  be  liable.^^  The  failure  of  the 
plaintiff  to  accept  and  endeavor  to  realize  something  for  dam- 

Bowker,  141  Ind.  12,  14  Am.  Neg.  destination   if  a  long  delay  would 

Cas.    451;    Smithwick    v.    Hall,    59  result    rather    than    to    ship    them 

Conn.  261,  13  Am.  Neg.  Cas.  707,  21  from  the  place  of  delivery  to  their 

Am.  St.  104,  12  L.E.A.  279;   Brad-  destination.     Spiero    v.   New   York, 

ford  V.  Downs,  126  Pa.  622;   Hib-  gj.^   ^   q^.,  64  Misc.  (N.  Y.)  53. 

bard  V.  Thompson,  109  Mass.  288,  8  Missouri,  etc.  E.  Co.  v.  Wells,  22 


and  the  cases  cited  in  the  next  note. 
T  Belcher  v.  Missouri,  etc.  R.  Co., 


Tex.  Civ.  App.  255. 

„     ,,       ,,  T^            ^/>  9 Parsons  v.  United   States   Exp. 

supra,  citmg  Gould  v.  McKenna,  86  -..at          ta^    a^  t  t,  ».  naa  \ 

'     „„   .       T>       nna    <-i    I,  Co.,  144  lowa  745,  25  L.RA.(N.S.) 

Pa.  304,  27  Am.  Rep.  705;  Goshen  v.  ' 

England,  119  Ind.  377,  5  L.RA..  253;  ^*^- 

Bardwell  v.  Jamaica,  «Mpro.  w  Mystic  M.  Co.  v.  Chicago,  etc. 

A  shipper  is  not  bound  to  reship  E-  Co.,  131  Iowa  10. 

the  goods  misdelivered  to  the  point  ^^  See  Notara  v.  Henderson,  L.  E. 

of    shipment    and   thence    to    their  7,  Q.  B.  225, 
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aged  goods  will  be  disregarded  where  they  are  so  badly  injured 
that  little  or  nothing  could  be  realized  for  them  over  and  above 
the  cost  of  handling.^* 

§  922.  When  damages  less  than  value  of  goods  at  destination. 
Circumstances  may  have  the  effect  to  modify  and  lessen  the  lia- 
bility of  a  carrier  for  the  full  value  of  lost  goods  delivered  for 
transportation.  Such  circumstances  may  show  that  the  plain- 
tiff's real  loss  was  less  than  their  actual  value  at  the  place  of  des- 
tination ;  they  may  show  a  loss  of  compensation  due  for  carriage 
by  some  artifice  of  the  consignor ;  may  show  that  the  plaintiff  has 
induced  a  want  of  the  care  necessary  to  the  safety  of  the  goods. 
Where  the  plaintiffs  sent  by  an  express  company  from  ITew 
York  to  Memphis  a  package  of  watches  and  watch  keys,  giving 
the  consignees  the  option  to  take  and  pay  for  them  at  a  price 
fixed  or  return  them,  the  carrier  was  held  liable  for  that  price  on 
their  loss,  though  it  was  largely  below  the  market  price  at  the 
place  of  destination.^^  Folger,  J.,  said:  "It  seems  clear  that 
the  plaintiffs  could  not  demand  from  the  defendant  more  than 
would  have  resulted  to  them  had  the  defendant  made  safe  car- 
riage and  prompt  and  correct  delivery.  In  that  case  the  plain- 
tiffs would  at  the  farthest  have  had  from  their  consignees  pay- 
ment for  all  the  goods  sent  at  the  price  to  the  consignees  fixed 
upon  them  by  the  plaintiffs.  The  sum  of  that  price,  with 
interest  thereon  from  the  day  when  the  goods  should  in  the  usual 
course  of  carriage  have  reached  the  consignees  and  been  accepted 
by  them,  will  make  the  damage  which  would  naturally  and  prox- 
imately result  to  the  plaintiffs.  Though  a  [the]  rule  is  some- 
times stated  thus:  that  the  damages  are  the  value  of  the  goods 
agreed  to  be  carried  and  delivered  at  the  place  and  time  of  de- 
livery,— ^that  rule  is  but  a  branch  of  the  more  general  one  that 
the  damages  for  a  failure  to  perform  are  a  sum  equal  to  the 
benefit  which  would  have  resulted  from  a  performance  of  a 
contract.^*  When  the  owner  and  shipper  of  the  goods  is  himself 
to  take  the  goods  at  the  place  of  destination,  and  there  sell  them 

12  McGrath  v.  Charleston  &  W.  C.  is  Magnin  v.  Dinsmore,  62  N.  Y. 

X.       r.       ni    cj    ^     ceo     ^n   T  T>  «         35,  20  Am.  Rep.  442. 
Ry.    Co.,    91    S.   C.    552,   42   L.R.A.  '    _,^  '^  „.      „     .„    „    „ 

■'  '  '  uSturgess   v.    Bissell,   46    N.    Y. 

(N.S.)  782.  •  462. 
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for  his  own  account- for  what  they  will  there  bring,  the  market 
value  there  is  the  measure  of  his  damages  because  that  would 
have  been  his  benefit  from  performance  of  the  contract.  But 
every  case  is  governed  by  its  own  facts;  and  here  the  price  of 
the  goods  at  the  place  of  destination  was  fixed  by  the  plaintiffs 
before  they  were  committed  to  the  carrier.  Either  that  price 
was  to  be  paid  by  the  consignees  or  the  goods  were  to  have  been 
returned  to  the  plaintiffs  at  l^ew  York,  where  they  would  have 
been  worth  to  them  the  market  price  of  them  there.  No  other 
value  to  the  plaintiffs  could  have  been  in  the  contemplation  of 
both  the  contracting  parties,  nor  any  other  damages  than  such  as 
would  result  from  a  failure  to  obtain  that  value."  Anything 
.received  by  the  shipper  from  freight  lost  or  injured  in  the 
course  of  its  carriage  is  to  be  credited  to  the  carrier ;  ^^  and  any- 
thing which  relieves  the  shipper  from  expense  in  connection 
with  the  freight  is  also  to  go  in  mitigation  of  his  recovery — as 
where  goods  were  imported  all  the  expenses  in  coni^ection 
with  their  importation  are  to  be  deducted  from  their  value  be- 
cause their  owner  would  be  required  to  meet  them  before  he 
could  obtain  possession  of  them.^*  A  consignee  who  refuses  to 
accept  damaged  goods  which  the  carrier  sold,  may  recover  the 
sum  received  for  them  and  the  difference  between  their  value 
in  good  condition  and  as  they  were,  less  the  reasonable  cost  of 
making  the  sale." 

§  923.  Same  subject;  criticism  of  the  rule  stated.  The  opin- 
ion quoted  from  in  the  preceding  section  is  open  to  some  criti- 
cism. It  is  true,  as  a  general  rule,  that  "the  damages  for  a 
failure  to  perform  are  a  sum  equal  to  the  benefit  which  would 
have  resulted  from  a  performance  of  the  contract ;"  that  is,  the 
benefit  which  would  result  independently  of  any  special  use  of 
which  the  defaulting  party  had  no  notice.  This  rule  does  not 
apply  to  the  benefit  in  excess  of  market  price  derivable  from  an- 
other contract  not  known  to  the  carrier  when  his  contract  was 

15  Atchison,  etc.  R.  Co.  v.  Bivins,  16  Goepel  v.  Hamburg  Am.  P.  Co., 

—   Tex.   Civ.   App.   — ,   136    S.   W.  supra. 

1180;    Goepel   v.  Hamburg  Am.  P.  it  St.  Louis,  etc.  R.  Co.  v.  Cum- 

Co.,  191  Fed.  744.  bie,  101  Ark.  172.. 
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made.^'  The  performance  of  the  carrier's  contract  will  give 
the  consignee,  whether  he  be  the  consignor  or  not,  the  benefit  of 
the  property  at  the  place  of  destination  after  paying  the  cost  of 
transportation.^*  The  carrier  can  be  charged  with  no  more  than 
the  market  value  there  unless  he  has  contracted  to  carry  it  there 
to  fulfill  a  contract  of  sale  at  a  greater  price.  Why,  then,  should 
he  be  entitled  to  reduce  damages  below  the  market  value  when 
the  subcontract,  of  which  he  had  no  notice,  happens  to  provide 
for  a  sale  for  less  than  the  true  value  ?  Besides,  the  consignor's 
action  exhausts  also  the  remedy  of  the  consignee,  and  the  dam- 
ages are  in  effect  measured  by  the  price  at  the  place  of  ship- 
ment.*" Looking  at  the  possibility  of  the  consignee  exercising 
the  option  not  to  purchase,  the  consignor  could  have  counter- 
manded the  direction  to  return  the  goods  and  offered  them  for 
sale  at  the  place  of  destination.** 

Since  the  publication  of  the  foregoing  observations  in  the 
original  edition  of  this  work  the  question  passed  upon  in  Mag- 
nin  V.  Dinsmore  has  been  considered  by  the  English  courts  in 
Eodocanachi  v.  Milbum.**  In  that  case  the  action  was  brought 
by  the  shipper  and  vendor  of  goods  sold  "to  arrive"  at  a  fixed 
price.  The  trial  court  followed  Magnin  v.  Dinsmore,  and  held 
that  the  measure  for  the  loss  of  the  goods  was  to  be  determined 
by  the  price  at  which  the  sale  had  been  made.  The  court  of  ap- 
peal differed.    Lord  Esher,  M.  E.,  said :    "I  think  that  the  rule 

18  Rodocanachi  v.  Milburn,  18  Q.  the  carrier  had   any   knowledge   of 

B.   Div.   67;    The    Ship    Compta,   5  the    sale.     Tompkins    v.    Kanawha 

Sawyer  137;   Caledonian  E.  Co.  v.  Board,  21  W.  Va.  224. 

Colt,  3  L.  T.   (N.  S.)   252;   Chicago,  19  Missouri,  etc.  R.  Co.  v.  Jarrell, 

etc.  R.  Co.  V.  Hale,  83  111.  360,  25  38  Tex.  Civ.  App.  425.     See  Oneida, 

Am.  Rep.  403;  Houston,  etc.  R.  Co.  128  Fed.  687,  63  C.  C.  A.  239. 

V.  Jackson,  62  Tex.  209.     See  Jen-  20  Nordhaus   v.   Vandalia   R.   Co., 

kins   V.   Atlantic   C.   L.   R.   Co.,   84  147  111.  App.  274;  Lincoln  G.  Co.  v. 

S.  C.  520.  Chicago,   etc.  R.   Co.,  91  Neb.   203; 

It  is  held  in  West  Virginia  that  Thompson  v.  Fargo,  58  Barb.  575; 

where   the   consignor   of   lost   prop-  Blanchard    v.    Page,    8    Gray    281; 

erty  had  sold  it  at  the  place  it  was  Fenn  v.  Western  E.  Co.,  112  Mass. 

destined  for  the  difference  between  524,  17  Am.  Hep.  128. 

the  price  he  was  to  receive  and  that  81  See    Smith   v.   Griffith,    3   Hill 

paid  by   him   was   the   measure   of  333,  38  Am.  Dec.  639. 

his  claim.    It  does  not  appear  that  82 17   Q.  B.  Div.   916,   18  id.   67. 
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as  to  measiire  of  damages  in  a  case  of  this  kind  must  he  this — 
the  measure  is  the  difference  between  the  position  of  a  plaintiff 
if  the  goods  had  been  safely  delivered  and  his  position  if  the 
goods  are  lost.  What,  then,  is  that  difference  ?  If  the  goods  are 
delivered  he  obtains  them,  but  in  order  to  obtain  them  he  must 
pay  freight  in  respect  of  which  there  is  a  lien  on  them.  If  there 
were  no  lien  he  would  be  entitled  to  the  goods, without  paying 
anything.  Upon  getting  the  goods  he  could  sell  them.  He  there- 
fore would  get  the  value  of  the  goods  upon  their  arrival  at  the 
port  of  discharge  less  what  he  would  have  to  pay  in  order  to 
get  them.  But  what  is  to  be  the  rule  in  getting  at  the  value  of 
the  goods  ?  If  there  is  no  market  for  such  goods  the  result  must 
be  arrived  at  by  an  estimate,  by  taking  the  cost  of  the  goods  to 
the  shipper  and  adding  to  that  the  estimated  profit  he  would 
make  at  the  port  of  destination.  If  there  is  a  market  there  is  no 
occasion  to  have  recourse  to  such  a  mode  of  estimating  the 
value ;  the  value  will  be  the  market  value  when  the  goods  ought 
to  have  arrived.  But  the  value  is  to  be  taken  independently  of 
any  circumstances  peculiar  to  the  plaintiff.  It  is  well  settled 
that  in  an  action  for  non-delivery  or  non-acceptance  of  goods 
under  a  contract  of  sale  the  law  does  not  take  into  account  in  es- 
timating the  damages  anything  that  is  accidental  as  between  the 
plaintiff  and  the  defendant,  as  for  instance,  an  intermediate 
contract  entered  into  with  a  third  party  for  the  purchase  or  sale 
of  the  goods.  It  is  admitted  in  this  case  that,  if  the  plaintiffs 
had  sold  the  goods  for  more  than  the  market  value  before  their 
arrival,  they  could  not  recover  on  the  basis  of  that  price,  but 
would  be  confined  to  the  market  price,  because  the  circumstance 
that  they  had  sold  the  goods  at  a  higher  price  would  be  an  acci- 
dental circumstance  as  between  themselves  and  the  ship-owner ; 
but  it  is  said  that  as  they  have  sold  for  a  price  less  than  the  mar- 
ket price  the  market  price  is  not  to  govern,  but  the  contract 
price.  I  think  that  if  the  law  were  so  it  would  be  very  unjust. 
I  adopt  the  rule  laid  dovm  in  Mayne  on  Damages,  which  gives 
the  market  price  as  the  test  by  which  to  estimate  the  value  of  the 
goods  independently  of  any  circumstances  peculiar  to  the  plain- 
tiff, and  so  independently  of  any  contract  made  by  him  for  the 
sale  of  the  goods." 
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If  the  contract  price  is  less  at  the  place  of  destination  than  the 
market  value  the  carrier  is  liable  for  the  difference  between 
the  former  and  the  value  of  the  property  at  the  place  of  ship- 
inent,  less  the  cost  of  carriage  if  the  shipper  was  to  pay  it,  re- 
gardless of  the  carrier's  knowledge  of  the  contract  of  sale. 
Under  such  circumstances  the  shipper's  recovery  cannot  exceed 
that  difference.^'  If  by  an  actual  cash  sale  the  consignee  has 
protected  himself  against  any  loss  resulting  from  injury  to  the 
goods  in  transitu  his  recovery  cannot  exceed  nominal  damages 
and  costs,  notwithstanding  he  may  be  liable,  on  account  of  war- 
ranty or  fraud  in  making  the  sale,  to  refund^  a  part  of  the  pur- 
chase price,  at  least  so  long  as  that  liability  remains  contingent. 
If  part  of  the  consignment  has  not  thus  been  sold  the  consignee 
may  recover  actual  damages  as  to  it.^*  Where  the  invoice  price  at 
the  place  of  shipment  is  stipulated  to  be  the  measure  of  the  car- 
rier's liability  *^  and  no  such  price  is  shown  the  actual  value  of 
the  goods  at  the  place  of  shipment,  when  loaded  and  ready  for 
carriage,  will  govern,  to  which  will  be  added,  in  addition  to  the 
freight  paid,  interest  on  the  whole  sum.^^  In  the  absence  of  a 
market  for  property  at  the  place  it  is  destined  for  the  cost  at  the 
place  of  shipment  may  be  recovered,  and  the  freight  paid,  as 
well  as  the  expenses  of  the  consignee  in  going  to  receive  the 
property.'*'' 

§  924.  Same  subject;  loss  at  place  of  shipment.  Where  the 
goods  after  delivery  to  the  carrier  are  lost  or  injured  at  the  port 
or  place  of  shipment  the  value  at  that  place  governs,  instead  of 
the  market  price  at  the  place  of  destination.^'  It  is  otherwise 
if  after  the  injury  occurs  the  carrier  makes  an  unauthorized 
sale  of  the  property.  Then  the  shipper  may,  if  he  has  notice  of 
the  sale,  claim  the  amount  realized  or  demand  the  value  of  the 

83  Dean  v.  Toledo,  etc.  R.  Co.,  148  local  cases  cited.     See  §§  904,  924. 

Mo.  App.  428;  Missouri,  etc.  R.  Co.  Z6  Pierce  v.  Southern  Pac.  Co.,  120 

V.  Witherspoon,  18  Tex.   Civ.  App.  Gal.  156,  40  L.R.A.  350. 

615.  27  The   Protection,   102   Fed.   516, 

24  Henry  v.  Central  R.  &  B.  Co.,  42  C.  C.  A.  489. 

89   Ga.  815.  SSRrohn  v.  Oeehs,  48  Barb.  127; 

26  Such    a     stipulation    is    valid.  Lakeman  v.  Grinnell,  5  Bosw.  625; 

Funston  D.  F.  &  N.  Co.  v.  Toledo,  Busar  v.  Murgatroyd,  1  Wash.  C.  C. 

etc.  R.  Co.,  163  Mo.  App.  426,  and  13. 
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property  at  the  port  of  destination  at  the  time  the  vessel 
arrived  there.*®  It  has  been  decided  in  Minnesota  that  a  bill  of 
lading  stipulating  that  the  carrier  should  not  be  liable  for  loss  or 
damage  beyond  the  value  of  the  property  at  the  place  and  time 
of  shipment  was  unjust,  unreasonable  and  contrary  to  public 
policy,  because  freight  charges  paid  or  incurred  by  the  con- 
signee had  not  been  provided  for.*"  But  on  a  reconsideration  it 
was  determined  that  there  was  nothing  in  the  condition  which 
,  excluded  from  the  computation  of  damages  such  charges,  and 
that  such  a  condition  was  binding.'^ 

§  925.  Same  subject;  shipper's  conduct  may  affect  damages. 
A  shipper  may  estop  himself  from  claiming  the  full  value  of  his 
property  by  his  conduct  when  he  offers  it  for  transportation,  as 
where  it  amounts  to  a  representation  of  value.^^  Thus,  where  a 
sealed  bag  was  delivered  to  the  carrier,  the  servant  of  the  latter 
giving  a  receipt  for  200L,  which  the  senders  Stated  it  contained, 
while  in  fact  it  contained  4:501.,  the  court  limited  the  recovery 
for  its  loss"  to  the  lesser  sum,  and  said :  "There  was  a  particular 
undertaking  by  the  carrier  fot  the  carriage  of  2001.  only ;  and  his 
reward  was  to  extend  no  further  than  that  sum ;  and  'tis  the  re- 
ward that  makes  the  carrier  answerable ;  and  since  the  plaintiffs 
had  taken  this  course  to  defraud  the  carrier  of  his  reward  they 
had  thereby  barred  themselves  of  that  remedy  which  is  founded 
only  on  the  reward."  '*  The  shipper  is  bound  to  deal  fairly 
with  the  carrier,  and  if  required  must  give  true  information 
of  the  value  of  a  parcel  offered  for  transportation ;  if  he  states 
the  quality  and  value  untruly,  either  in  words  or  by  the  manner 
of  marking  it,  he  will  be  guilty  of  a  fraud,  and  if  entitled  to  re- 
cover at  all,  in  case  of  an  accidental  loss,  will  be  allowed  to  do 

29  The  Joshua  Barker,  Abb.  Adm.  etc.  E.  Co.,  39  S.  C.  55;  Zouoh  v. 
215.  See  Lincoln  G.  Co.  v.  Chicago,  Chesapeake  &  0.  E.  Co.,  36  W.  Va. 
etc.  E.  Co.,  91  Neb.  203.  524,  17  L.E.A.  116;  Durgin  v.  Amer- 

30  Shea  V.  Minneapolis,  etc.  E.  Co.,  j^^„  j,^   ^o.,  66  N.  H.  277,  9  L.E.A. 

^^„^°'':  ^\^       ^,    ,      X     T,    n  453;    Douglas   Co.   v.   Minnesota   T. 

81  Davis  V.  New  York,  etc.  E.  Co.,  ^     '    „   ,°. 

_„    1,,.         „-     , ,  ,,  c,     j-i  Co.,   62  Minn.   288,  30  L.E.A.   860; 

70   Mmn.   37;    Matheson   v.    South-  '  '  ' 

ern  R.,  79  S.  O.  155.    See  §  004.  ^'^ins  v.  Empire  T.  Co.,  81  Pa.  St. 

32  Fielder  v.  Adams  Exp.   Co.,  69       315. 
W.  Va.  138;  Johnstone  v.  Eichmond,  33  Tyly  v.  Morrice,  Carthew  485. 
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so  only  according  to  the  value  lie  gave  out  at  the  time  of  ship- 
ment **  if  the  statement  made  deceived  the  carrier.'^  A  carrier 
has  the  right  to  demand  from  the  employer  such  information  as 
will  enable  him  to  decide  on  the  proper  amount  of  compensation 
for  his  services  and  risk,  and  the  degree  of  care  which  he  ought 
to  bestow  in  discharging  his  trust;  and  if  the  owner  gives  an 
answer  which  is  untrue  in  a  material  point  the  carrier  will 
undoubtedly  be  absolved  on  general  principles  from  the  conse- 
quences of  any  loss  not  occasioned  by  negligence  or  misconduct.*' , 
A  shipper  is  not  required  to  volunteer  information  concerning 
the  contents  of  a  package  unless  their  value  is  extraordinary  and 


8*  Harrington  v.  Wabash  R.  Co., 
108  Minn.  257,  23  L.R.A.(]Sr.S.)  745; 
Bates  V.  Weir,  121  App.  Div.  (N.  Y.) 
275;  Bottum  v.  Charleston,  etc.  E.. 
Co.,  72  S.  C.  375,  110  Am.  St.  610 
(without  inquiry  by  carrier) ;  Sa- 
vannah, etc.  E.  Co.  V.  Collins,  77  Ga. 
376,  4  Am.  St.  87;  Relf  v.  Rapp,  3 
W.  &  S.  21,  37  Am.  Dec.  528; 
Dunlap  V.  International  S.  Co., 
98  Mass.  371;  Railroad  Co.  v. 
Fraloff,  100  U.  S.  24,  25  L.  ed.  531; 
Hart  V.  Pennsylvania  R.  Co.,  112  id. 
331,  28  L.  ed.  717;  Earnest  v.  Ex- 
press Co.,  1  Woods,  573;  South  & 
N.  A.  R.  Co.  V.  Henlein,  52  Ala.  606, 
23  Am.  Rep.  578,  56  Ala.  368;  Muser 
V.  Holland,  17  Blatch.  412;  Graves 
V.  Lake  Shore  R.  Co.,  137  Mass.  33, 
50  Am.  Rep.  282;  St.  Louis,  etc.  R. 
V.  Lesser,  46  Ark.  236;  Same  v. 
Weakly,  50  id.  397,  7  Am.  St.  104; 
Duntley  v.  Boston  &  M.  R.  Co.,  66 
N.  H.  263 ;  Durgin  v.  American  Exp. 
Co.,  66  N.  H.  277,  9  L.R.A.  453; 
Central  R.  v.  Bryant,  73  Ga.  722; 
Hill  v.  Boston,  etc.  R.  Co.,  144  Mass. 
284;  Belger  v.  Dinsniore,  51  N.  Y. 
160,  10  Am.  Rep.  575;  Hayes  v. 
Wells,  Fargo  &  Co.,  23  Cal.  185,  83 
Am.  Dee.  89;  Magnin  v.  Dinsmore, 
62  N.  Y.  35,  20  Am.  Rep.  442.  See 
Rice  V.  Indianapolis,  etc.  R.  Co.,  3 
Mo.  App.  27;   Southern  Exp.  Co.  v. 


Moon,  39  Miss.  822;  The  City  of 
Norwich,  4  Bene.  271;  United  States 
Exp.  Co.  v.  Blackman,  28  Ohio  St. 
144;  Black  v.  Goodrich  T.  Co.,  55 
Wis.  319,  42  Am.  Rep.  713;  Chicago, 
etc.  R.  Co.  v.  Abel,  60  Miss.  1017; 
Kansas  City,  etc.  R.  Co.  v.  Simpson, 
30  Kan.  645,  46  Am!  Rep.  104; 
Moulton  V.  St.  Paul,  etc.  R.  Co.,  31 
Minn.  85,  47  Am.  Rep.  781,  as  to 
the  validity  of  contracts  limiting 
the  carrier's  liability. 

35  Southern  Exp.  Co.  v.  Fox,  131 
Ky.  257,  133  Am.  St.  241. 

36  Southern  Exp.  Co.  v.  Pope,  5 
Ga.  App.  689;  Gilman  v.  Postal  Tel. 
Co.,  48  N.  Y.  Misc.  372;  Adams  Exp. 
Co.  V.  Green,  112  Va.  527;  Seammon 
V.  ^ells,  Fargo  &  Co.,  84  Cal.  311 ; 
Hollister  v.  Nowlen,  19  Wend.  234; 
Orange  County  Bank  v.  Brown,  9 
Wend.  116;  Gibbon  v.  Paynton,  4 
Burr.  2298;  Pardee  v.  Drew,  25 
Wend.  459;  Batson  v.  Donovan,  4 
B.  &  Aid.  21;  Everett  v.  Southern 
Exp.  Co.,  36  Ga.  303;  Earnest  v. 
Express  Co.,  1  Woods  573;  Cin- 
cinnati, etc.  R.  Co.  V.  Marcus,  38 
111.  219;  Magnin  v.  Dinsmore,  62 
N.  Y.  35,  20  Am.  Rep;  442;  Phillips 
v.  Earle,  8  Pick.  182;  Little  v.  Bos- 
ton, etc.  R.  Co.,  66  Me.  239;  Head  v. 
Pacific  Exp.  Co.,  —  Tex.  Civ.  App. 
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exceptional,"  unless  lie  has  notice  that  he  must  do  so."  The 
carrier  may  be  absolved  from  an  extraordinary  risk  by  the 
shipper's  failure  to  inform  him  of  its  existence  though  no  ques- 
tions were  asked  if  there  is  nothing  in  the  appearance  of  the 
package  offered  for  shipment  to  indicate  the  existence  of  such 
risk.  But  in  such  a  case  if  the  loss  results  from  the  criminal  act 
of  the  carrier's  agent  this  rule  does  not  apply.*'  A  valuation  by 
the  carrier  will  not  estop  the  shipper  if  the  former  knew  the 
property  was  worth  more  than  the  stipulated  sum,  though  he 
was  not  informed  of  its  exact  value.*"  If  the  carrier  claims  that 
his  liability  is  limited  either  by  a  contract  made  with  the  ship- 
per or  by  the  latter's  misconduct  the  burden  is  upon  him  to 
clearly  show  it.**  By  failing  to  accept  or  inspect  goods  after 
notice  of  their  arrival  the  shipper  limits  his  right  to  recover  in 
excess  of  the  sum  the  carrier  received  for  them  on  a  sale.**  The 
acceptance  of  property  carried  beyond  its  destination  is  a 
waiver  of  the  right  to  claim  compensation  for  expenses  thereafter 
incurred  or  injuries  thereafter  resulting  to  it.*'  The  Interstate 
Commerce  Act  does  not  prevent  a  shipper  recovering  the  appa- 
rent value  of  lost  goods  according  to  his  representation.** 

§  926.  Qualification  of  carrier's  liability  by  notice;  effect  of 
Carmack  Amendment  to  Interstate  Commerce  Act.  A  carrier 
may  qualify  his  liability  by  a  general  notice  to  all  who  employ 
him  to  the  effect  that  he  will  not  be  responsible  for  goods  above 

— ,  126  S.  W.  682  (lessened  precau-  *0  CJhesapeake  &  O.  R.  Co.  v.  Ma- 

tions  as  bailee).  go  wan,  147  Ky.  422. 

3'  Galveston,  etc.  R.  Co.  v.  Quil-  *i  St.  Louis,  etc.  R.  Co.  v.  Smuck, 

hot    (Tex.   Civ.   App.),   134   S.    W.  49   Ind.   302;    Rosenfeld   v.   Peoria, 

261;    Chesapeake    &    0.   R.    Co.    v.  etc.  R.  Co.,  103  id.  121,  53  Am.  Rep. 

Hall,  136  Ky.  379.  500;  Central  R.  Co.  v.  Jones,  7  Ga. 

ssFarnsworth    v..   National    Exp.  App.    165;    Wells    Fargo   &   Co.   v. 

Co.,  166  Mich.  676;  Magnin  v.  Dins-  Neiman-M.  Co.,  —  Tex.  Civ.  App. 

more,  supra;  Clarke  v.  New  York  — ,  125  S.  W.  614.     See  Jenkins  v. 

Cent.  &  H.  River  R.  Co.,.  157  App.  Atlantic  C.  L.  R.  Co.,  84  S.  O.  520. 

Div.  (N.  Y.)  194;  Robinson  v.  Same,  42  Hardin  6.  Co.  v.  Chicago  &  A. 

145  App.  Div.  (N.  Y.)  391,  affirmed  R.  Co.,  134  Mo.  App.  681. 

203   N.   Y.    627;    Hynian  v.   South  ispiakne    v.    Great   Northern    R. 

Coast  H.  Co.,  146  App.  Div.  (N.  Y.)  Co.,  106  Minn.  64. 

341.  44  Adams  Exp.  Co.  v.  Green,  112 

89  Chesapeake  &  0.  R.  Co.  v.  Hall,  Va.  527. 
supra. 
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the  value  of  a  certain  sum  unless  they  are  entered  as  such  and 
paid  for  accordingly.*^  To  affect  the  employer  by  such  notice  it 
must  be  brought  home  to  him ;  *^  at  the  time  the  shipment  is 


*5Hart  V.  Pennsylvania  R.  Co., 
112  U.  S.  331,  28  L.  ed.  717;  Pierce 
V.  Southern  Pac.  Co.,  120  Cal.  156, 
40  L.E.A.  250;  Michalitschke  v. 
Wells,  Fargo  &  Co.,  118  Cal.  683; 
Graves  v.  Adams  Exp.  Co.,  176 
Mass.  280;  Smith  v.  American  Exp. 
Co.,  108  Mich.  572;  Alair  v.  North- 
ern Pac.  R.  Co.,  53  Minn.  160,  39 
Am.  St.  588,  19  L.R.A.  764;  Prim- 
rose V.  Western  U.  Tel.  Co.,  154  U. 
S.  1,  38  L.  ed.  883;  Douglas  Co.  v. 
Minnesota  T.  R.  Co.,  62  Minn.  288, 
30  L.R.A.  860;  Gillespie  v.  Piatt,  19 
N.  Y.  Misc.  43;  Ballou  v.  Earle,  17 
R.  I.  441,  33  Am.  St.  881,  14  L.R.A. 
433;  Calderon  v.  Atlas  S.  Co.,  64 
Fed.  874;  McMillan  v.  Michigan, 
etc.  R.  Co.,  16  Mich.  79,  93  Am.  Dec. 
208;  Moses  v.  Boston,  etc.  R.  Co., 
24  N.  H.  71,  55  Am.  Dec.  222;  Fish 
V.  Chapman,  2  Ga.  349,  46  Am.  Dec. 
393;  Ullman  v.  Chicago,  etc.  R.  Co., 
112  Wis.  150,  88  Am.  St.  949,  56 
L.R.A.  246;  Judson  v.  Western  R. 
Corp.,  6  Allen  486,  83  Am.  Dec.  646; 
Cole  v.  Goodwin,  19  Wend.  251; 
Produce  Reporter  Co.  v.  Adams 
Exp.  Co.,  176  111.  App.  74;  American 
Exp.  Co.  v.  Burke,  104  Miss.  275 
(interstate  shipment) ;  St.  Louis, 
etc.  R.  Co.  V.  Sharrock,  6  Ind.  Ty. 
458;  Chesapeake  &  0.  R.  Co.  v. 
Hall,  136  Ky.  379;  Gerry  v.  Amer- 
ican Exp.  Co.,  100  Me.  519,  19  Am. 
Neg.  Rep.  254;  Bernard  v..  Adams 
Exp.  Co.,  205  Mass.  254,  28  L.R.A. 
(N.S.)  293  (notwithstanding  the 
amended  Interstate  Commerce  Act)  ; 
Hood  V.  American  P.  S.  Co.,  191 
Mass.  27;  D'Arcy  v.  Adams  Exp. 
Co.,  162  Mich.  363;  Ostroot  v. 
Northern    Pac.    R.    Co.,    Ill    Blinn. 


504;  Southern  Exp.  Co.  v.  Steven- 
son, 89  Miss.  233;  Norton  v.  Adams 
Exp.  Co.,  123  Mo.  App.  233;  Keyes- 
M.  L.  Co.  V.  St.  Louis,  etc.  R.  Co., 
113  Mo.  App.  144;  Nelson  v.  Great 
Northern  E.  Co.,  28  Mont.  297,  15 
Am.  Neg.  Rep.  367;  Gardiner  v. 
New  York  Cent.,  etc.  R.  Co.,  139 
App.  Div.  (N.  Y.)  17  (special  com- 
mutation ticket) ;  Shapiro  v.  Weir, 
128  App.  Div.  (N.Y.)  245;  Jones  v. 
Atlantic  C.  L.  R.  Co.,  148  N.  C. 
580.  Contra,  under  the  constitu- 
tion. Southern  Exp.  Co.  v.  Fox,  131 
Ky.  257,  133  Am.  St.  241. 

State  courts,  where  interstate 
commerce  is  involved,  are  bound  by 
contracts  limiting  liability  if  they 
are  within  the  terms  of  the.  Inter- 
state Commerce  Act.  Missouri,  etc. 
R.  Co.  V.  Hailey,  —  Tex.  Civ.  App. 
—  156  S.  W.  1119. 

48  Little  Rock,  etc.  R.  Co.  v.  Rec- 
ord, 74  Ark:  125,  17  Am.  Neg.  Rep. 
665,  109  Am.  St.  67;  Klair  v.  Phila- 
delphia, etc.,  R.  Co.,  2  Boyce  (Del.) 
274;  Klair  v.  Wilmington  S.  Co., 
4  Pehne.  51;  PlafP  v.  Pacific  Exp. 
Co.,  251  111.  243;  Illinois  M.'  Co.  v. 
Chicago,  etc.  R.  Co.,  153  111.  App. 
568;  Powers  M.  Co.  v.  Wells-P.  & 
Co.,  93  Minn.  143,  17  Am.  Neg.  Rep. 
87;  Drey  &  K.  G.  Co.  v.  Missouri 
Pac.  R.  Co.,  156  Mo.  App.  178;  Mc- 
Haney  v.  St.  Louis,  etc.  R.  Co.,  149 
Mo.  App.  369;  Hutchins  v.  Pennsyl- 
vania R.  Co.,  181  N.  Y.  186,  106  Am. 
St.  537;  Scofield  v.  May,  62  N.  Y. 
Misc.  243;  Lamont  v.  Canadian  T. 
Co.,  19  Ont.  L.  R.  291;  Higgins  v. 
United  States  Exp.  Co.,  83  N.  J.  L. 
398;  Delto  B.  Co.  v.  Leyland,  173 
ni.  App.  38. 
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made ;  *''  but,  according  to  numerous  decisions,  only  slight  evi- 
dence beyond  its  publication  is  necessary  to  warrant  the  infer- 
ence that  it  was  known.**  Some  courts  hold  that  mere  conditions 
attached  to  a  passenger's  ticket  are,  in  effect,  notices,  and  that 
they  are  not,  as  matter  of  law,  whether  .regulations  for  the  con- 


*T  Famsworth  v.  National  Exp. 
Co.,  166  Mich.  676. 

48  The  Morro  Castle,  168  Fed. 
555;  Porteus  v.  Doe,  115  Minn.  281 
(applying  New  York  law);  Hill  v. 
Adams  Exp.  Co.,  78  N.  J.  L.  333, 
reversing  S.  C,  77  N.  J.  L.  19,  21 
Am.  Neg.  Rep.  548;  Atkinson  v. 
New  York  T.  Co.,  76  N.  J.  L.  608; 
Lansing  v.  New  York  Cent.,  etc.  R. 
Co.,  52  N.  Y.  Misc.  334;  Jacobs  v. 
Central  R.  Co.,  208  Pa.  535,  16  Am. 
Neg.  Rep.  565;  American  Silk  D.  & 
F.  Co.  V.  Fuller's  Exp.  Co.,  82  N.  J. 
L.  704;  Lefebure  v.  American  Exp. 
Co.,  160  Iowa  54;  Graves  v.  Adams 
Exp.  Co.,  176  Mass.  280;  Cox  v. 
Central  Vermont  R.  Co.,  170  Mass. 
129';  Smith  v.  American  Exp.  Co., 
108  Mich.  572;  Oppenheimer  v. 
United  States  Exp.  Co.,  69  111.  62, 
18  Am.  Rep.  596;  Durgin  v.  Amer- 
ican Exp.  Co.,  66  N.  H.  277,  9  L.RA.. 
453.  See  Chicago,  etc.  R.  Co.  v. 
Harmon,  12  111.  App.  54;  Louisville, 
etc.  R.  Co.  V.  Nieholai,  4  Ind.  App. 
119,  51  Am.  St.  206. 

"The  well-settled  rule  now  is  that 
in  the  absence  of  fraud,  conceal- 
ment, or  improper  practice  the  legal 
presumption  is  that  stipulations 
.limiting  the  common-law  liability 
of  common  carriers,  contained  in  a 
receipt  given  by  them  for  freight, 
were  known  and  assented  to  by  the 
party  receiving  it."  Ballou  v. 
Earle,  17  R.  L  441,  33  Am.  St.  881, 
14  L.R.A.  433,  citing  "Belger  v. 
Dinsmore,  15  N.  Y.  166;  Steers  v. 
Liverpool,  etc.  S.  Co.,  57  N.  Y.  1; 
Harris  v.  Great  Western  R.  Co.,  1 


Q.  B.  Div.  515;  Germania  F.  Ins.  Co. 
V.  Memphis,  etc.  R.  Co.,  72  N.  Y.  90, 
28  Am.  Rep.  113;  Quimby  v.  Bos- 
ton &  M.  R.  Co.,  150  Mass.  365,  5 
L.R.A.  846;  Burke  v.  South  East- 
ern R.  Co.,  5  C.  P.  Div.  1;  Maghee 
V.  Camden  &  A.  R.'Co.,  45  N.  Y. 
514,  6  Am.  Rep.  124;  Grace  v. 
Adams,  100  Mass.  343;  Monitor 
Mut.  F.  Ins.  Co.  v.  Buffum,  115 
Mass.  343;  Hill  v.  Syracuse,  etc.  R. 
Co.,  73  N.  Y.  351.  For  a  full  dis- 
cussion of  the  contrary  doctrine,  see 
Hollister  v.  Nowlen,  19  Wend.  234, 
and  cases  cited."  Boorraan  v. 
American  Exp.  Co.,  21  Wis.  152,  to 
the  same  effect  as  the  Rhode  Island 
case,  as  is  Atlantic  C.  L.  R.  Co.  v. 
Dexter,  50  Fla.  180,  111  Am.  St. 
116. 

If  the  paper  relied  on  as  limiting 
the  carrier's  liability  is  not  given 
the  passenger  until  he  has  begun 
a  sea  voyage  and  is  powerless  to 
repudiate  the  terms  thereof,  he  will 
not  be  bound  by  it.  Lechowitzer  v. 
Hamburg-Am.  P.  Co.,  59  N.  Y.  St. 
Rep.  486,  approved  in  Jenkins  v. 
Brooklyn  Heights  R.  Co.,  29  App. 
Div.  (N.  Y.)  8,  15,  4  Am.  Neg.  Rep. 
555. 

A  contract  requiring  that  the  loss 
shall  be  measured  by  the  cost  or 
value  at  a  particular  time  or  place 
is  binding.  Gratiot  St.  W.  Co.  v. 
Missouri,  etc.  R.  Co.,  124  Mo.  App. 
545. 

The  express  assent  of  tlie  shipper 
is  necessary.  6  Southern  Exp.  Co. 
V.  Briggs,  1  Ga.  App.  294;  §  2276, 
Code. 
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duct  of  the  carrier's  business  or  limitations  upon  its  common-law 
obligations,  parts  of  the  contract.*'  In  some  states  statutes  af- 
fect the  power  of  carrier's  thus  to  limit  their  liability.  In  Geor- 
gia there  must  be  an  express  contract  to  accomplish  that  result.'" 
In  Illinois  the  knowledge  of  the  shipper  as  to  the  terms  of  the 
receipt  issued  by  a  carrier  does  not  necessarily  affect  the  pro- 
hibition of  the  statute  in  the  absence  of  a  demand  or  request  for  a 
valuation  of  the  ^  property.**  In  Virginia  contracts  of  this 
nature  are  void  under  the  statute.*''    Independently  of  statutes, 


49  Smith  V.  North  German  Lloyd 
S.  S.  Co.,  151  Fed.  222,  80  C.  C.  A. 
574;  Doyle  v.  Baltimore  &  0.  E. 
Co.,  126  Fed.  841;  Atlantic  C.  L.  R. 
Co.  V.  Coachman,  59  Fla.  130; 
Doyle  V.  Central  R.  Co.,  45  Pa. 
Super.  Ct.  216;  Black  v.  Atlantic 
C.  L.  R.  Co.,  82  S.  C.  478;  Rich- 
ardson V.  Rowntree,  [1894]  7  App. 
Cas.  217;  Parker  v.  South  East- 
ern R.  Co.,  2  C.  P.  Div.  416,  1  id. 
618;  Henderson  v.  Stevenson,  L. 
R.  2  H.  of  L.,  Scotch  App.  470;  The 
Majestic,  166  U.  S.  375,  41  L.  ed. 
1039;  reversing  60  Fed.  624,  9  C.  C. 
A.  161.  See  The  Kensington,  94 
Fed.  885,  36  C.  C.  A.  533. 

The  same  rule  has  been  applied 
to  a  receipt  not  showing  that  it  is 
a  contract  or  that  anything  on  the 
i;everse  side  of  it  contained  a  con- 
tract. Bennett  v.  Virginia  T.  Co., 
80  N.  Y.  Misc.  222. 

The  English  cases  are  discussed 
in  Lamont  v.  Canadian  T.  Co.,  19 
Ont.  L.  E.  291. 

A  clause  in  a  warehouse  receipt 
which  states  the  value  of  the  goods 
at  much  less  than  their  worth  is  in- 
effectual if  the  box  in  which  they 
are  truly  states  their  value.  Gan- 
non v.  Seehorn,  44  Wash.  87. 

The  defendant  company  received 
at  New  York  for  transportation  to 
plaintiffs  at  St.  Louis  one  package, 
containing  three   gross  ef  cases  of 


"Shallenberger  Pills,"  worth  $113.50 
per  gross.  The  receipt  or  bill  of 
lading  contained  a  clause  that  the 
holder  should  not  demand  more 
than  $50  for  any  loss  or  damage,  at 
which  "the  article  forwarded"  is 
valued,  and  which  shall  constitute 
the  limit  of  the  liability  of  the 
company.  The  three  cases  were 
each  separately  addressed  to  plain- 
tiffs and  were  then  wrapped  up 
with  a  cover  in  a  single  package 
similarly  addressed.  But  one  of 
the  cases  reached  them.  In  an  ac- 
tion to  recover  for  the  loss  it  was 
held  that  the  "article  forwarded" 
was  the  single  package,  and  that 
plaintiffs  were  not  entitled  to  re- 
cover $50  upon  each  of  the  missing 
cases.  Wetzell  v.  Dinsmore,  54  N. 
Y.  496.  See  Carleton  v.  New  York 
Cent.,  etc.  R.  Co.,  64  N.  Y.  Misc. 
51. 

BO  Southern  Exp.  Co.  v.  Briggs,  1 
Ga.  App.  294;  §  2276,  Cod.e;  Cen- 
tral R.  Co.  V.  Glascock,  117  Ga.  938; 
Southern  Exp.  Co.  v.  Hanaw,  134 
Ga.  445,  137  Am.  St.  237,  notwith- 
standing the  Interstate  Commerce 
Act. 

Bi  Ellison  V.  Adams  Exp.  Co.,  152 
111.  App.  1. 

B2  Chesapeake  &  0.  R.  Co.  v.  Pew, 
109  Va.  288;  Southern  Exp.  Co.  v. 
Keeler,  109  Va.  459. 


§  926]        ,  OAEEiEES.  3417 

the  presumption  of  assent  arising  from  the  acceptance  of  a  re- 
ceipt limiting  the  liability  of  the  carrier  may  be  rebutted ;  ^'  as 
may  the  effect  of  a  notice  posted  by  an  interstate  carrier  respect- 
ing interstate  carriage.'*  The  power  thus  to  limit  liability  has 
led  to  some  reiinements  which  tend  to  restrict  its  exercise  and 
secure  to  passengers  the  benefits  which  they  are  ordinarily  en- 
titled to  under  their  contracts.  In  l^ew  York  a  distinction  is 
made  between  an  ordinary  railroad  ticket  and  a  ticket  for  an 
ocean  voyage  on  the  ground  that  the  sale  and  purchase  of  the 
latter  is  usually  conducted  with  such  caution  and  deliberation  as 
to  invest  the  transaction  with  the  elements  of  a  contract,  the 
terms  of  which  the  purchaser  has  opportunity  to  understand  and 
which  are  binding. '^  But  such  a  ticket  does  not  cover  hand  bag- 
gage to  be  taken  to  a  passenger's  room  though  it  is  delivered  to 
the  carrier  at  its  direction  and  upon  promise  to  send  it  there.'* 
Stipulations  of  this  character  are  clearly  distinguishable 
from  those  which  attempt  to  exonerate  carriers  from  liability 
for  their  negligence  or  that  of  their  servants.  The  language  used 
by  Blatchford,  J.,'''  has  been  often  quoted  or  approved  on  this 
point:  The  limitation  as  to  value  has  no  tendency  to  exempt 
from  liability  for  negligence.''  It  does  not  induce  want  of  due 
care.  It  exacts  from  the  carrier  the  measure  of  care  due  to  the 
value  agreed  on.  The  carrier  is  bound  to  respond  to  that  value 
for  any  negligence.  The  compensation  for  carriage  is  based  on 
that  value.    The  shipper  is  estopped  from  saying  that  the  value 

63  Hill  V.  Adams  Exp.  Co.,  80  N.  Ind.  App.  1,  17  Am.  Neg.  Rep.  662; 
J.  L.  604.  WinSlow  v.   Atlantic  C.   L.  R.   Co., 

64  Hooker  v.  Boston  &  M.  R.,  209  151  N.  C.  250;  Baltimore  &  0.  R.  Co. 
Mass.  598.  v.-  Hubbard,   72   Ohio   302,   18   Am. 

66  Tewes  v.  North  German  Lloyd  Neg.  Rep.  231 ;  Missouri,  etc.  R.  Co. 

S.  Co.,  186  N.  Y.  151,  8  L.R.A.(N.S.)  v.  Hancock,  26  Okla.  254;  Harby  v. 

199,  20  Am.  Neg.  Rep.  701.  Southern  E.,  75  S.  C.  321;  Pierson 

66  Holmes  v.  North  German  Lloyd  v.  Northern  Pac.  R.  Co.,  61  Wash. 
S.  Co.,  184  N.  Y.  280,  5  L.R.A.{N.S.)  450;  Windmiller  v.  Same,  52  Wash. 
650,  20  Am.  Neg.  Rep.  141.  613;  Hill  v.  Same,  33  Wash.  697,  15 

67  In  Hart  v.  Pennsylvania  R.  Co.,  Am.  Neg.  Rep.  729.  See  Jennings 
112  U.  S.  331,  340,  28  L.  ed.  717,  v.  Smith,  106  Fed.  139,  45  C.  C.  A. 
721 ;  Blackwell  v.  Southern  Pac.  Co.,  249.  Compare  Pennsylvania  R.  v. 
184  Fed.  489;   Georgia  Southern  &  Miller,  87  Pa.  395. 

F.  R.  Co.  V.  Johnson,  121  Ga.  231 ;  68  Tewes  v.  North  German  Lloyd 

United  States  Exp.  Co.  v.  Joyce,  36      S.  S.  Co.,  89  App.  Div.  (N.  Y.)  148. 
Suth.  Dam.  VoL  III.— 61. 
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is  greater.  The  articles  have  no  greater  value  for  the  purposes 
of  the  contract  of  transportation,  betv^een  the  parties  to  that  con- 
tract.°'  The  carrier  must  respond  for  negligence  up  to  that 
value.  It  is  just  and  reasonable  that  such  a  contract,  fairly  en- 
tered into,  and  where  there  is  no  deceit  practiced  on  the  shipper, 
should  be  upheld.  There  is  no  violation  of  public  policy.  On 
the  contrary,  it  would  be  unjust  and  unreasonable,  and  would  be 
repugnant  to  the  soundest  principles  of  fair  dealing  and  of  the 
freedom  of  contracting  and  thus  in  conflict  with  public  policy, 
if  a  shipper  should  be  allowed  to  reap  the  benefit  of  the  contract 
if  there  is  no  loss  and  to  repudiate  it  in  case  of  loss. 

There  are  limitations  on  the  power  thus  to  contract.  If  the 
liability  of  the  carrier  is  limited  to  an  arbitrary  sum,  not  fixed 
with  reference  to  the  agreed  or  actual  maximum  value  of  the 
property,  the  limitation  is  void.™  And  so  of  a  like  stipula- 
tion limiting  the  liability  to  a  passenger  for  hire.**  The 
limitation  is  ineffectual  where  the  carrier  converts  the  prop- 
erty.*^    By  undertaliing  the  collection  of  commercial  paper  a 

B9  Adams   Exp.  Co.   v.   Berry,   35  son  v.  Great  Northern  E.  Co.,  18  N. 

App.  D.  C.  208,  31  L.R.A.(N.S.)  309.  D.  324,  138  Am.  St.  768;   Berry  v. 

soLacey  v.  Oregon  R.  &  N.  Co.,  Chicago,  etc.  K.  Co.,  24  S.  D.  611; 

63  Ore.  596;  Louisville  &  N.  R.  Co.  Missouri,   etc.   E.  Co.    v.  Harriman 

V.  Woodford,  152  Ky.  398    (in  the  (Tex.   Civ. , App.),   128   S.  W.  932; 

absence  of  fraud) ;   UUman  v.  Chi-  O'Malley  v.  Great  Northern  E.  Co., 

cago,  etc.  R.  Co.,  112  Wis.  150,  88  86     Minn.    380.     See    kissenger    v. 

Am.  St.  949,   56  L.E.A.  246;   Cen-  Fitzgerald,  infra;  Contra,  Pierce  v. 

tral  R.  Co.  v.  Hall,  124  Ga.  322,  4  Wells,  Fargo   &  Co.,  110  C.  0.  A. 

L.R.A..(N.S.)    898,  110  Am.   St.  170  645,  189  Fed.  561. 

(though     written     assent     given) ;  This   in  harmony   with  the   uni- 

Same  v.  Butler  M.  &  G.  Co.,  8  Ga.  form  course  of  the  decisions  in  New 

App.  1 ;'  Louisville  &  N.  R.   Co.  v.  York   and   is   not   contrary   to   the 

Warfield,  6  Ga.  App.  550;   Atlantic  Hepburn    act.     Greenwald    v.    Bar- 

C.  L.  E.  Co.  V.  Goodwin,  1  Ga.  App.  rett,  199  N.  Y.  170,  35  L.R.A.(N.S.) 

351;  Evansville,' etc.  R.  Co.  v.  Me-  971. 

Kinney,  34  Ind.  App.  402,  17  Am.  81  Felschneider  v.  Chicago,  etc.  R. 

Neg.  Rep.  659;  Murphy  v.  Wells-F.  Co.,  122  Wis.  423. 

&  Co.  Exp.,  99  Minn.  230,  20  Am.  62  Atlantic  C.  L.  E.  Co.  v.  Good- 

Neg.  Eep.  613;  Southern  Exp.  Co.  v.  win,  1  Ga.  App.  351;  Central  E.  Co. 

Rothenberg,  87  Miss.  656,  112  Am.  v.  Chicago  P.  Co.,  122  Ga.  11,  106 

St.  466;   Stringiield  v.  Southern  E.  Am.   St.   87;   Merchants'  &  Miners' 

Co.,  152  N.  C.  125;  Virginia  B.  &  T.  T.  Co.  v.  Moore,  124  Ga.  482,  19  Am. 

Ass'n  V.  Same,  152  N.  C.  345;  Han-  Neg.  Rep.  138. 
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carrier  assumes  the  same  liability  as  other  agencies  engaged 
in  like  undertakings.^'  A  limitation  to  the  value  at  the 
place  of  shipment  includes  the  invoice  price  and  the  freight 
paid  either  by  the  shipper  or  consignee.^*  The  liability  of 
the  carrier  as  a  warehouseman  is  not  covered  by  such  a  limita- 
tion.** There  is  a  disagreement  in  the  courts  concerning 
the  effect  to  be  given  a  contract  made  in  one  state  stipulat- 
ing for  a  limited  liability  of  the  initial  carrier  and  any  con- 
necting carrier  where  the  goods  are  carried  beyond  the  limits 
of  the  state  in  which  the  contract  is  made,  and  where  it  was 
valid,  and  the  injury  to  them  occurs  in  another  state,  the  courts 
of  which  declare  such  contracts  void.  The  Pennsylvania  court, 
two  members  dissenting,  has  held  that  the  contract  will  not 
be  enforced  there.**  This  is  the  general  rule  where  the  contract 
contravenes  the  public  policy  of  the  state  into  which  the  goods 
are  sent  if  a  remedy  is  sought  in  the  courts  thereof.*^  In  some 
courts  the  validity  and  effect  of  a  contract  between  a  shipper  and 
carrier  for  transportation  from  one  state  to  another  is  deter- 
minable by  the  law  of  the  state  in  which  the  contract  is  made  and 
where  the  transportation  begins.**  In  Kentucky  contracts  limit- 
ing the  common-law  liability  of  carriers  are  invalid  by  virtue  of 
a  clause  in  the  constitution ;  the  validity  of  a  contract  made  in 
another  state  is  there  recognized  only  so  far  as  it  was  performed 
therein ;  if  the  breach  occurred  in  Kentucky  liability  will  be  gov- 
erned by  the  local  law ;  *'  but  if  it  occurred  in  the  state  where 
the  contract  was  made  and  if  it  was  valid  there  the  contract 

63  Gowling  V.  American  Exp.  Co.,  6'  Ellison  v.  Adams  Exp.  Co.,  245 
102  Mo.  App.  366.                                      111.  410;  Powers  M.  Co.  v.  Wells- F. 

64  Deschamps  v.  Atlantic  C.  L.  E.       &,  c.^  93  Minn.  143,  17  Am.  Neg. 

Co.,     84     S.     C.     358.  ^  g^  y^^^     ^        j,j.Jg     ^       Q  jgg 

66  Terry  v.  Southern  R.,  81  S.  C.  .        „.      ,^r  ^r  .   ..n    -^■ 

279,  18  L.RA.(N.S.)  295.  ^P?'  °^^-  (^-  ^•'  **^'  ^issenger  v. 

66  Hughes  V.  Pennsylvania  R.  Co.,  Fitzgald,  152  N.  C.  247 ;  Atchison, 
202  Pa.  222,  12  Am.  Neg.  Rep.  185,  etc.  R.  Co.  v.  Smythe,  55  Tex.  Civ. 
and  local  cases  cited;  Delta  B.  Co.  ^pp.  557^  2I  Am.  Neg.  Rep.  559; 
V.  Leyland,  173  111.  App.  38.  Pittman  v.  Pacific  Exp.  Co.,  24  Tex. 

67  The  Kensington,  183  U.  S.  263,  ' 

,    .,,^,^     Aj  TK        n  Civ.  App.  595.     See  §  958. 

46  L.  ed.   190;   Adams  Exp.  Co.  v.  ^'^  " 

Green,    112    Va;.    527;    Hanson    v.  69  Adams  Exp.  Co.  v.  Walker,  119 

Great  Northern  R.  Co.,  supra.  Ky   121,  67  L.E.A.  412. 


3420 


SUTHEKLAWD    OS    DAMAGES. 


[§  926 


will  be  recognized  in  Kentucky  though  it  was  to  have  been  partly 
performed  there.™  A  contract  limiting  the  carrier's  liability, 
if  invalid  where  made,  will  not  be  enforced  in  the  courts  of  an- 
other state.''^  A  shipper  who  knowingly  and  intentionally  re- 
fuses to  disclose  to  the  carrier  the  value  of  the  goods  he  delivers 
for  shipment  has  no  ground  for  the  recovery  of  damages;  his 
contract  is  void.'^  i 

A  stipulation  in  a  contract  for  an  interstate  shipment  that  no 
claim  for  loss  or  damage  to  property  shall  be  valid  unless  a  claim 
is  presented  to  the  carrier  within  a  reasonable  time  after  the 
property  is  delivered  at  destination,''^  or  requiring  prosecution 
of  the  action  within  a  certain  time,'*  is  valid  under  the  Carmack 
Amendment  to  the  Interstate  Commerce  Act.  A  carrier  may 
avoid  liability  for  injury  to  an  intrastate  shipment  of  live  stock 
•  because  of  negligent  delay  in  transportation  where  the  shipper 
fails  to  comply  with  a  stipulation  in  the  contract  of  shipment, 


'•  Cleveland,  etc.  R.  Co.  v.  Druien, 
118  Ky.  237,  66  L.R.A.  275. 

71Brockway  v..  Amer.  Express 
Cq.,  168  Mass.  257,  2  Am.  Neg. 
Rep.  561. 

78  Ellison  v.  Adams  Exp.  Co.,  245 
ni.  410. 

'3  Armstrong  v.  Illinois  Cent.  R. 
Co.,  162  Ky.  539  (ten  days) ;  How- 
ard &  Callahan  v.  Illinois  Cent.  R. 
Co.,  161  Ky.  783  (ten  days)  ;  Rid- 
dler  V.  Missouri  Pac.  R.  Co.,  184  Mo. 
App.  709  (-within  one  day  after  de- 
livery where  cattle  were  to  be  sold 
at  once  and  to  be  immediately 
butchered) ;  Dunlap  v.  Chicago  & 
A.  R.  Co.,  187  Mo.  App.  201  (five 
days) ;  Smith  v.  St.  Louis  S.  W.  R. 
Co.,  186  Mo.  App.  401  (within  one 
day  after  delivery  at  destination)  ; 
San  Antonio  &  A.  P.  Ry.  Co.  v. 
Bracht,  —  Tex.  Civ.  App.  — .  172 
S.  W.  1116. 

A  stipulation  in  a.  bill  of  lading 
for  a  shipment  of  live  stock  over 
two  different  lines  requiring  as  a 
condition  precedent  to  a  recovery  of 


damages  for  loss  or  injury  to  the 
stock  that  the  shipper  give  notice  in 
writing  to  some  officer  or  station 
agent  of  the  initial  carrier  before 
the  stock  is  removed  from  the  place 
of  destination  or  mingled  with  other 
stock  is  unreasonable  in  the  absence 
of  proof  that  the  initial  carrier  has 
an  officer  or  agent  at  such  place. 
Wall  v..  Northern  Pac.  R.  Co.,  50 
Mont.   122. 

Where  a  contract  for  the  trans- 
portation of  interstate  freight  is 
abandoned  by  the  conversion  of  the 
property  by  the  Carrier  the  carrier 
cannot  insist  upon  compliance  with 
a  provision  in  the  bill  of  lading  re- 
quiring claims  for  loss  or  damage 
to  be  made  in  writing  within  a 
specified  time  to  the  carrier's  agent 
at  point  of  delivery.  Georgia,  F.  & 
A.  R.  Co.  V.  Blish  Milling  Co.,  15 
Ga.  App.  142. 

V*  Missouri,  K.  &  T.  E.  Co.  v. 
Harriman  Bros.,  227  N.  S.  657,  57 
L.  ed.  690  (no  suit  to  be  brought 
after  90  days  from  injury). 
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that  as  a  condition  precedent  to  his  right  to  recover  damages  for 
loss  or  injury  during  transportation  he  shall  give  notice  of  his 
claim  before  the  stock  is  mingled  with  other  stock,  although  the 
stock  is  not  carried  at  the  rate  of  speed  required  by  statuteJ^ 
But,  the  provision  of  a  contract  for  an  intrastate  shipment  of 
live  stock  requiring  notice  in  writing  of  losses  and  injuries  be- 
fore institution  of  suit  does  not  apply  so  as  to  prevent  recovery 
for  damage  occasioned  while  the  cattle  are  in  the  pens  awaiting 
shipment  and  before  the  contract  was  executed.^* 

§  927.  Liability  for  partial  loss  when  value  limited.  The 
federal  courts  have  differed  respecting  the  construction  of  a 
clause  limiting  the  liability  of  the  carrier  to  the  invoice  or  de- 
clared value  of  the  goods,  whichever  shall  be  the  least.  Some 
district  courts  have  taken  this  to  mean  that  in  any  settlement  of 
loss  or  damage  the  invoice  value,  and  not  the  actual  value,  of 
the  goods  should  be  taken  as  a  basis,  and  therefore  found  the 
damage  from  loss  of  market  to  be  the  difference  between  such 
invoice  value  and  the  price  the  goods  actually  brought."  The 
circuit  court  of  appeals,  second  circuit,  has  held  that  such  clause 
fixes  a  final  limit  of  liability  beyond  which  the  carrier  shall 
not  be  required  to  respond;  it  does  not  profess  to  regulate  the 
calculation  by  which  a  loss  is  to  be  ascertained,  if  such  loss  is 
less  than  the  limit.''*  This  is  in  harmony  with  the  rule  declared 
in  Massachusetts.  The  bill  of  lading  there  passed  upon  ex- 
pressed: "Ship  not  accountable  for  any  sum  exceeding  £100 
per  package  for  goods  of  whatever  description,  unless  the  value 
is  declared  and  freight  as  may  be  agreed  paid  thereon,  and  in 
event  of  loss  or  damage  for  which  the  ship  is  responsible  the 
liability  shall  not  exceed  the  invoice  or  the  declared  value  for 
the  United  States  customs  duty."  Referring  to  two  of  the  cases 
first  cited  to  this  section  Holrhes,  J.,  said :  "We  shall  not  criti- 
cise these  decisions  further  than  to  say  that,  if  they  are  not 
distinguishable  from  the  case  at  bar,  we  cannot  follow  them." 

T6  Giles  V.   Atchison,   T.   &   S.   F.  Lydian     Monarch,     23     Fed.     298; 

K.  Co.,  92  Kan.  322.  Pearse   v.    Quebec    S.   Co.,    24    Fed. 

76  Wichita  Val.  Ey.  Co.  v.  Soger,  285. 
—  Tex.  Civ.  App.  — ,  167  S.  W.  767.  78  The   Styria,   101    Fed.   728,   41 

77  The    Hadji,    18    Fed.    459;    The  C.  C.  A.  639. 


3422  BUTHEELAND  ON  DAMAGES.  [§  927 

Considering  Hie  language  of  the  bill  lie  observed :  "It  is  plain 
that  these  words  fix  alternative  limits  of  liability — £100  per 
package  if  the  value  is  not  declared,  the  declared  value  when  it 
is  declared.  In  the  former  case  we  do  not  suppose  that  it  would 
be  contended  that,  if  a  package  brought  £100,  no  damage  could 
be  recovered ;  yet,  unless  the  argument  is  carried  to  that  extent, 
we  see  no  reason  why,  in  the  latter  alternative,  the  ship-ovniers 
should  escape  if  the  goods  bring  their  invoice  value.  Looking  at 
the  words  of  the  latter  branch  of  the  sentence  alone,  it  will  be 
seen  that  they  refer  to  the  event  of  'loss  or  damage  for  which 
the  ship  is  responsible,'  and  therefore  in  terms  presuppose  that 
something  is  to  be  recovered  in  the  ease  for  which  they  provide. 
The  following  words:  'the  liability  shall  not  exceed,'  etc.,  are 
apt  words  to  express  the  outs;de  limit  of  the  sum  to  be  recovered ; 
but  both  the  particular  words  and  the  whole  structure  of  the 
sentence  are  most  inapt  to  express  a  stipulation  that  if  the  goods 
are  still  equal  to  the  invoice  value  there  shall  be  no  recovery  at 
all.  *  *  *  As  we  read  the  contract  the  damages  are  to  be 
ascertained  in  the  usual  way,  by  finding  the  difference  in  value 
between  each  package  as  damaged  and  the  same  undamaged, 
and  these  damages  are  to  be  paid  by  the  defendants  up  to  but  not 
exceeding  £100  when  the  value  is  not  declared,  or  in  this  case 
up  to  but  not  exceeding  the  invoice  value."  ™  In  South  Carolina 
a  bill  of  lading  valuing  goods  at  five  dollars  per  hundred  pounds 
and  limiting  liability  accordingly  does  not  limit  the  recovery  to 
a  proportionate  sum  on  any  part  of  the  goods  damaged.  There 
may  be  a  recovery  for  them  equal  to  the  value  placed  on  the 
goods  as  a  whole.*"  In  West  .Virginia  if  articles  are  shipped 
under  an  aggregate  valuation  and  only  some  of  them  are  de- 
livered the  recovery  must  be  based  upon  the  ratio  of  the  aggre- 
gate value  to  the  stipulated  value.'^  The  carrier's  liability  for 
three  articles  valued  in  the  receipt  at  $50,  which  expressed  that 
in  case  of  partial  loss  or  damage  the  liability  should  not  exceed 
such  proportion  of  that  sum  as  it  bears  to  the  actual  value  is 

79  Brown   r.   Cunard   S.   Co.,    147  87;   Winslow  v.   Atlantic  C.  L.  E., 

Mass.   58;    Starnes  v.  Kailroad,   91  79  S.  C.  344. 
Tenn.  516.  81  Fielder  v.  Adams  Exp.  Co.,  69 

sOHuquelet  v.  Warfield,  84  S.  C.  W.  Va.  138. 
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limited  for  the  loss  of  one  article  to  such  proportion  of  $50  as 
its  value  was  to  the  whole  shipment.'^ 
§  928.  Apportionment  of  damage  in  case  of  mutual  fault.    It 

is  well  settled  that  if  property  is  damaged  while  in  the  carrier's 
possession  or  under  his  control  he  has  the  hurden  of  proving 
that  the  injury  was  occasioned  by  a  cause  for  which  he  is  not 
responsible.'*  In  a  case  in  which  it  was  alleged  that  the  cargo 
was  improperly  stowed  and  the  defendant  claimed  that  the  in- 
jury forwhich  recovery  was  sought  was  the  result  of  the  perils 
of  the  sea,  the  court  thought  that  the  last  mentioned  cause  was 
responsible  for  but  a  small  amount  of  the  damage  done,  and  as 
the  carrier  did  not  offer  proof  of  the  extent  of  it  for  which  it 
was  not  responsible  the  shipper  was  awarded  compensation  for 
his  whole  loss.**  Where  the  loss  resulted  from  the  negligence  or 
misfortune  of  both  parties  and  it  was  not  practicable  to  ascertain 
for  how  much  of  it  one  or  the  other  was  responsible  the  court 
adopted  the  rule  applied  by  courts  of  admiralty  in  collision 
eases  when  there  is  mutual  fault,  and  divided  the  damages 
equally.'^  But  neither  of  these  rules  will  be  applied  where  the 
injury  or  loss  results  from  a  cause  for  which  the  carrier  is  only 
in  part  responsible,  except  as  a  last  resort.  If  it  is  practicable 
to  make  an  approximate  apportionment  of  it  to  the  several  causes 
of  damage  that  will  be  done,'^  unless  the  loss  results  from  a 
decline  in  the  market  price  of  the  property.*''  The  negligence  of 
one  carrier  which  contributes  to  the  injury  carries  with  it  lia- 
bility for  all  the  proximate  resulting  damage.*'  As  between 
connecting  carriers  it  is  presumed  that  goods  delivered  to  the 
initial  carrier  in  proper  condition  and  delivered  by  the  final 
carrier  in  poor  condition  were  injured  by  the  latter,  and  there 
cannot  be  an  apportionment  of  the  damages.*^ 

82  Greenfield  v.  Wells  Fargo  &  Co.  Mich.  518 ;  Texas  &  V.  E.  Co.  v.  Me- 
(Misc),  134  N.  Y.  Supp.  913.  'Sa.irj,  42  Tex.  Civ.  App.  222. 

83  §  917.  87  Missouri,  etc.  E.  Co.  v.  Carpen- 

84  The     Mary    Belle     Roberts,     2  ter,  52  Tex.  Civ.  App.  585. 
Sawyer  1.  88  Houston  &  T. ,  Cent.  E.  Co.  v. 

85  Snow    T.    Carruth,    1    Sprague  Bath,  40  Tex.  Civ.  App.  270,  and  lo- 
324.  cal  cases  cited. 

86  The     Shand,     16      Fed.      520 ;  89  Colbath  v.  Bangor  &  A.  E.  Co., 
Starks  v.  Manistee  &  N.  E.  Co.,  165  105  Me.  379,  134  Am.  St.  569. 
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§  929,  Liability  not  mitigated  by  insurance.  A  shipper  wlio 
has  received  from  his  insurer  part  compensation  for  property 
lost  by  a  carrier  may  sue  the  latter  on  his  contract  of  bailment, 
not  only  in  his  own  right  for  the  unpaid  balance  due  to  himself, 
but  as  trustee  for  what  has  been  paid  him  by  the  insurer  in  ease 
of  the  carrier,*"  and  in  the  trial  of  such  a  case  the  court  will 
restrain  the  latter  from  setting  up  the  insurer's  payment  of  his 
part  of  the  loss  as  partial  satisfaction.*^  The  rule  that  the  lia- 
bility of  one  who  has  destroyed  or  injured  insured  property  is 
not  mitigated  by  the  receipt  of  the  insurance  money  by  the 
owner  is  of  general  application.*^ 

§  930.  Exemplary  damages.  The  principles  upon  which  such 
damages  are  allowed  are  elsewhere  considered.*^  If  a  carrier 
wantonly  and  in  gross  neglect  of  his  duty  and  reckless  disregard 
of  a  consignee's  rights  wilfully  refuses  to  carry  or  deliver  prop- 
^  erty  he  becomes  liable  for  exemplary  damages,  including  all 
actual,  though  remote,  losses  sustained.**  Insulting  rudeness  in 
refusing  to  carry  is  cause  for  imposing  such  damages,*^  and  so 
is  the  malicious  act  and  conduct  of  an  agent  in  refusing  to 
deliver  goods  and  his  use  of  insulting  language  to  the  person 
applying  for  them.*®  A  wilful  violation  of  the  statute  forbid- 
ding discrimination  in  rates  is  also  cause  for  imposing  punitive 
damages.*^ 

§  931.  For  what  losses  carrier  responsible.  The  carrier  is 
liable  for  the  value  of  goods  at  the  time  and  place  of  delivery 

90 Mobile  &  M.   K.   Co.   v.  Jurey,  Gary    v.    Wells    Fargo    Exp.     (Tex. 

Ill  U.  S.  584,  28  L.  ed.  527;  Mer-  Civ.  App.),  40  S.  W.  845;  Mills  v. 

riek    v.    Brainard,    38    Barb.    574;  Southern    R.    Co.,    90    S.    C.    366; 

Gails    V.     Hailman,     11     Pa.     515;  gtrickler  v.  Leathers,  68  Miss.  803, 

Steamship  Wellesley  Co.  v.  Hooper,  -^g   l.r.a.   600;    Silver  v.  Kent,   60 

185   Fed.   733.  jy^jgg_  j^i;   Avinger  v.  South  Caro- 

91  Gails  V.  Hailman,  supra.  j.^^  ^    ^^^  ^g   g_   ^    ^g^^   ^3  ^^_ 

92  Lindsay  v.  Bridgewater  G.  Co.,  „      _ 
3  Pa.  Diat.  717 ;  Perrott  v.  Shearer, 

17  Mich.  48;  Anderson  v.  Miller,  96  *5  Knight  v.  Quincy,  etc.  E.   Co., 

Tenn.  55,  31  L.E.A.  604;   Brown  v.  ^^O  Mo.  App.  311. 

McEae,  17  Ont.  712.     See  §  158.  96  Southern   R.   Co.   v.   Chambers, 

98  Ch.  9,  and  §§  937,  950.  126  Ga.  404,  7  L.R.A.(N.S.)   926. 

94Waugh  V.  Gulf,  etc.  R.  Co.,  —  97  Augusta   B.   Co.   v.   Central   R. 

Tex.  Civ.  App.  — ,  131   S.  W.  843;  Co.,  121  Ga.  48. 


§  931] 


CAEEIEES. 


3425 


which  he  delivers  by  mistake  to  the  -ivrong  person/'  and  for  any 
damages  resulting  from  a  departure  from  the  contract,  or  from 
the  consignor's  instructions  as  to  the  route,  mode  of  conveyance, 
or  the  condition  or  notice  of  delivery  (in  the  absence  of  any 
exigency)  ;  in  other  words,  when  a  carrier  accepts  goods  to  be 
carried  with  a  direction  on  the  part  of  the  owner  to  carry  them 
in  a  particular  way  or  by  a  particular  route  he  is  bound  to  obey 
it ;  and  if  he  attempts  to  perform  his  contract  in  a  manner  dif- 
ferent from  his  undertaking,  he  becomes  an  insurer  and  cannot 
avail  himself  of  any  exception  in  the  contract.^®     But  if  it 


98  Mobile,  etc.  E..  Co.  v.  Bay  Shore 
L.  Co.,  165  Ala.  610,  138  Am.  St. 
84;  Seaboard  A.  L.  R.  v.  Phillips, 
108  Md.  285;  Chesapeake  S.  S.  Co. 
V.  Merchants'  Nat.  Bank,  102  Md. 
589 ;  Marshall  &  M.  G.  Co.  v.  Kan- 
sas City,  etc.  E.  Co.,  176  Mo.  480, 
98  Am.  St.  508;  Moran  B.  &  N. 
Mfg.  Co.  V.  Midland  Valley  R.  Co., 
■"■^O  Mo'.  App.  626;  Price  v.  Oswego, 
etc.  R.  Co.,  50  N.  Y.  213,  10  Am. 
Rep.  475,  58  Barb.  599;  Adams  v. 
Blankinstein,  2  Cal.  413,  56  Am. 
Dec.  350;  Winslow  v.  Vermont,  etc. 
R.  Co.,  42  Vt.  700,  1  Am.  Rep.  365; 
McCuUoch  V.  McDonald,  91  Ind. 
240;  Merchants'  D.&  T.  Co.  v.  Mer- 
riam,  111  id.  5;  Foy  v.  Chicago, 
etc.  R.  Co.,  63  Minn.  255;  Merri- 
man  v.  Great  Nortliern  Exp.  Cp., 
63  Minn.  543. 

If  the  person  to  whom  the  prop- 
erty is  delivered  accounts  for  it  to 
the  consignee  the  carrier  is  liable 
for  only  nominal  damages.  Rosen- 
feld  V.  Express  Co.,  1  Woods  131; 
Jellett  V.  St.  Paul,  etc.  E.  Co.,  30 
Minn.  265. 

99  Southern  R.  Co.  v.  Adams 
Mach.  Co.,  165  Ala.  436;  Atchison, 
etc.  R.  Co.  V.  Schriver,  72  Kan.  550, 
4  L.R.A.(N.S.)  1056;  Illinois  Cent. 
R.  Co.  V.  Hopkinsville  C.  Co.,  132 
Ky.  578  (failure  to  give  customary 
Botice  of  arrival  of  goods)  ;  Colbath 


V.  Bangor  &  A.  R.  Co.,  105  Me.  379, 
134  Am.  St.  569;  Fisher  v.  Boston 
&  M.  R.  Co., '99  Me.  338,  105  Am 
St.  283,  68  L.R.A.  390;  Philadel- 
phia, etc.  R.  Co.  V.  Diffendal,  109 
Md.  494.  21  Am.  Neg.  Rep.  541; 
Steidl  V.  Minneapolis  etc.  E.  Co.,  94 
Minn.  233;  Allen  v.  Wells,  Fargo 
&  Co.,  48  N.  Y.  Misc.  610;  Faust  v. 
Southern  E.,  74  S.  C.  360;  St.  Louis 
S.  E.  Co.  V.  Louisiana  &  T.  L.  Co., 
50  Tex.  Civ.  App.  179;  Wallace  v. 
Swift,  31  Up.  Can.  Q.  B.  523;  Ack- 
ley  V.  Kellogg,  8  Cow.  223;  For- 
rester V.  Bordman,  1  Story  45;  In 
re  Peterson,  21  Fed.  885;  Maghee 
V.  Camden,  etc.  R.  Co.,  45  N.  Y.  514, 
6  Am.  Rep.  124;  Hinckley  v.  New 
York  Cent.  R.  Co.,  56  N.  Y  429; 
Goddard  v  Mallory,  52  Barb.  87; 
Hastings  v.  Pepper,  11  Pick.  41; 
Persse  v.  Cole,  1  Cal.  369;  Steam- 
boat John  Owen  v.  Johnson,  2  Ohio 
St.  142;  The  Boston,  1  Low.  464; 
American  Exp.  Co.  v.  Lesem,  39  111. 
312;  United  States  Exp.  Co:  v. 
Keefer,  59  Ind.  263;  Merrick  v. 
Webster,  3  Mich.  268;  Johnson  v. 
New  York  Cent.  R.  Co.,  33  N.  Y. 
610,  88.  Am.  Dec:  416;  Wilcox  v. 
Parmalee,  3  Sandf .  610 ;  Whitney  v. 
Merchants'  Union  Exp.  Co.,  104 
Mass.  152,  6  Am.  Rep.  207;  Cal- 
deron  v.  Atlas  S.  Co.,  64  Fed.  874; 
Louisville  &  N.  E.  Co.  v.  Hartwell, 
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should  be  sliown  in  such  a  case  that  the  loss  must  certainly  have 
occurred  from  the  same  causes  if  there  had  been  no  default  or 
deviation  the  carrier  should  be  excused.  The  burden  of  proof 
of  this  fact,  however,  is  on  him.^  Where  the  carrier  was  in- 
structed to  collect  money  from  the  consignee  before  delivery  and 
delivered  the  goods  without  exacting  a  compliance  with  this 
condition  he  was  liable  for  the  amount  he  was  directed  to  col- 
lect.* Where  freight  is  delivered  to  the  consignee  rather  than 
to  the  pledgee  the  carrier  may  deduct  the  freight  due  from  the 
recovery  by  the  pledgee  though  the  consignee  had  agreed  to  pay 
the  freight  and  the  carrier  charged  him  with  it.*  A  carrier  was 
instructed  to  deliver  to  a  factor  at  a  certain  market  who  had 
been  directed  not  to  sell  until  he  received  an  order  to  do 
so;  the  carrier  delivered  to  a  factor  at  a  different  market, 
who  had  no  instructions  concerning  the  article  and  who 
sold  it  immediately.  It  appearing  that  the  article  rose  in 
price  from  that  day  until  suit  was  brought  against  the  car- 
rier, the  plaintiff  recovered  the  highest  price  reached  within 
that  period,  the  suit  having  been  brought  within  a  reason- 
able time;  and  receipt  of  the  proceeds  from  the  factor  who 
made  the  sale  was  not  a  bar.*  A  carrier  who  so  handles 
cattle  delivered  to  it  for  shipment  as  to  expose  them  to 
splenetic  fever,  in  consequence  of  which  a  connecting  car- 
rier refuses  to  carry  them,  must  answer  for  the  damages ;  ^ 
and  so  of  a  carrier  who  negligently  fails  to  protect  perishable 

99  Ky.  436,  59  Am.  St.  467;  S.  D.  of  the  bill  of  lading  is  liable  only 

Seavey  Co.  v.  Union  T.  Co.,  106  Wis.  for  the  value  of  the  goods  at  the 

394;    Pierce   v.   Southern,  Pac.   Co.,  point    of    destination    less    unpaid 

120  Cal.  156,  1  Am.  Neg.  Eep.  211,  freight  regardless  of  the  fact  that 

40  L.R.A.  350;  Railroad  v.  Odil,  91  ^^^ftg  f„^  ^^^^  ^.^an  the  value  of 

Tenn.  61;  Leduc  v.  Ward,  20  Q.  B.  ,,             ,               i.i    ,    j   j.     ai      t-n 

^.       , „  ,      ,                 '  ,.       ,  „  the  goods  are  attached  to  the  bill 

DiT.  475;  Robertson  v.  National  S.  ,  ,    ,.          .r,  , ,             -r,     ,        „    ,, 

n       an  t!t    V    d            ni    TOO      o  of  lading.     Belden  v.  Boston  &  M. 

Co.,  60  N.  Y.  Super.  Ct.  132.     See  -0-000  -itj. 

Bills  v.  New  York  Cent.  R.  Co.,  84      ^-  ^■'  ^^  ^*-  ^*'*'- 

jj    Y    5  ^  Massachusetts    L.    &    T.    Co.    v. 

iMaghee  v.  Camden,  etc.  R.  Co.,  ^itchburg  R.  Co.,  143  Mass.  _318. 
45  N.  Y.  514,  6  Am.  Rep.  124.  *Arrington   v.    Willmington,    etc. 

2  Id.  E.  Co.,  6  Jones  68,  72  Am.  Dec.  69. 

A  connecting  carrier   which   con-  ^  Missouri,  etc.  R.  Co.  v.  Wells,  22 

verts  goods   by   delivering  them   to  Tex.  Civ.  App.  255;   Council  v.  St. 

the  consignee  without  presentation  Louis,  etc.  R.  Co.,  123  Mo.  App.  432. 
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freight  from  inclement  weather/  or  neglects  to  unload,  feed 
and  water  cattle  as  required  by  the  federal  statute.''  A  shipper 
who  directs  a  carrier  to  transport  his  goods  in  bond  has  a 
remedy  for  the  violation  of  his  directions.  Taking  the  goods 
out  of  bond  was  an  interference  with  the  plaintiff's  rights  and 
entitled  him  to  recover  actual  damages.  The  initial  carrier  and 
the  carrier  who  continued  the  transportation  was  each  liable.' 
A  carrier  must  answer  for  the  criminal  act  of  its  agent  outside 
of  his  duty  or  the  scope  of  his  employment  in  respect  to  goods  it 
has  accepted  for  carriage.* 

§  932.  Damages  where  there  are  successive  carriers;  effect  of 
Carmack  Amendment  to  Interstate  Commerce  Act.  If  goods  are 
marked  and  known  to  the  carrier  to  be  destined  to  a  point  be- 
yond the  terminus  of  his  route  "and  he  becomes  liable  for  a  loss 
of  them,  or  for  damages  for  a  negligent  delay,  there  is  some 
diversity  as  to  whether  the  damages  should  be  estimated  with 
reference  to  the  market  value  at  the  end  of  his  route  or  at  the 
ultimate  destination.  On  principle,  "..he  value  at  the  latter  place 
should  be  the  criterion.  The  value  in  one  place  and  the  depre- 
ciation in  the  other,  according  to  the  market  at  the  ultimate 
destination,  less  the  cost  of  transportation,  is  the  actual  loss  to 
the  owner;  and  it  is  as  direct  and  proximate  where  there  are 
several  carriers  as  where  the  whole  transportation  is  let  to  one. 
The  intermediate  carrier  who  is  liable  has  undertaken  the  car- 
riage of  the  goods  with  a  knowledge  of  their  intended  destina- 
tion; therefore  the  benefit  to  the  shipper  of  their  delivery  at 
that  place,  and  the  disadvantage  to  him  of  a  failure  to  so  deliver 
them,  are  within  the  contemplation  of  both  parties.  The  dam- 
ages recoverable  from  such  a  carrier  should  be  estimated  on  the 
basis  of  the  net  value  at  the  place  where  he  knows  the  owner  of 
the  goods  intends  them  to  go,  for  the  same  reason  that  in  other 
cases  damages  are  recoverable  with  reference  to  the  value  for  any 
special  use  which  was  known  to  both  parties  at  the  time  of  mak- 
ing the  contract.     In  this  view  it  is  immaterial  whether  the 

6  White  V.  Minneapolis,  etc.  R.  8  Smith  v.  New  Orleans,  etc.  E. 
Co.,  Ill  Minn.  167.  Co.,  106  La.  11. 

7  St.  Louis,  etc.  R.  Co.  v.  Piburn,  s-Ohesapeake  &  0.  E.  Co.  v.  Hall, 
30  Okla.  262.  136  Ky.  379. 
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through  transportation  is  undertaken  by  one  carrier,  or  the 
goods  will  be  carried  by  several  in  a  connected  line,  or  by  several 
not  connected.*"  In  a  vs^ell-considered  Michigan  case  **  the  con- 
tract of  the  defendant  was  to  transport  cattle  from  Toledo  to 
Buffalo.  Their  ultimate  destination  was  Albany  or  New  York, 
but  this  fact  was  not  stated  in  the  contract.  The  trial  court 
charged  that  the  plaintiffs  could  not  recover  damages  for  loss  by 
depreciation  on  account  of  negligent  delay  except  by  reference  to 
the  market  at  Buffalo.  Cooley,  J.,  delivering  the  opinion  of 
the  appellate  court,  said:  "If  the  judge  meant  the  jury  to 
understand  by  this  charge  that  the  damages  which  the  plaintiffs 
could  recover  must  be  confined  to  the  fall  in  the  market  at  Buf- 
falo, between  the  time  when  the  cattle  should  have  reached  that 
point  and  that  of  their  actual  arrival,  we  think  he  erred.  The 
defendants  were  informed  when  they  entered  into  the  contract 
that  the  ultimate  destination  was  to  an  Albany  or  a  ISTew  York 
market ;  and  they  must  be  held  to  have  assumed  their  obligations 
in  reference  to  that  fact.  If  in  fact  there  was  no  fall  of  prices 
before  the  cattle  had  reached  Buffalo,  but  afterwards  and  before 
they  could  be  delivered  at  Albany,  a  loss  had  occurred  as  the 
direct  consequence  of  defendants'  delay,  it  would  be  both  il- 
logical and  unjust  to  hold  that  defendants  shall  be  discharged 
because  the  injurious  consequence  of  their  act  did  not  result 
until  the  cattle  were  out  of  their  hands.  The  consequences  of 
delay  would  attend  the  cattle  to  their  final  destination,  just'  as 
the  consequences  of  a  fatal  injury  to  one  of  them  would  attend 

10  St.  Louis,  etc.  E.  Co.  v.  Cool-  Co.  v.  Webb,  20  Tex.  Civ.  App.  431. 
idge,   73   Ark.   112,   67   L.R.A.   555,  "  Sisson  v.  Cleveland  &  T.  R.  Co., 

108  Am.  St.  21,  67  L.R.A.  555 ;  Gal-  14  Mich.  489.    In  accord :  Nashville, 

■veston,  etc.  R.  Co.  v.  Fales,  33  Tex.  etc.  R.  Co.  v.  Stone,  112  Tenn.  348, 

Civ.  App.  457,  citing  the  text;   El  105   Am.   St.   955;    East   Tennessee, 

Paso,    etc.    R.   Co.   v.    Lumbley,    56  etc.  R.  Co.  v.  Johnston,  75  Ala.  597, 

Tex.  Civ.  App.  418 ;  Gulf,  etc.  E.  Co.  51  Am.  Rep.  489 ;   Atlanta,  etc.  R. 

V.   Cunningham,  51   Tex.   Civ.  App.  Co.  v.  Texas  G.  Co.,  81  Ga.  602;  In 

368;    Perkins   v.    Portland,   etc.    R.  re  Peterson,  21  Fed.  885;  St.  Louia, 

Co.,  47  Me.  573,  74  Am.  Dec.  507;  etc.  R.  Co.  v.  Deahong,  63  Ark.  443, 

Ruppel  V.  Allegheny  Valley  R.,  167  448,   1   Am.   Neg.    Rep.    571,   citing 

Pa.  166,  46  Am.  St.  666;  Euston  v.  the  text;    Fox  v.   Boston   &  M.   R. 

Erie  R.  Co.,  147  111.  App.  594.     The  Co.,  148  Mass.  220;   Southern  Exp. 

text  is  quoted  in  Missouri,  etc.  R.  Co.  v.  Jacobs,  109  Va.  27. 
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the  ^nimal  until  his  death ;  and  in  neither  case  could  the  party 
responsible  excuse  himself  by  showing  that  the  actual  loss  or 
death  did  not  occur  while  the  property  was  retained  in  his  pos- 
session." 

It  has  been  held  in  some  cases  that  the  destination  as  regards 
the  carrier  on  one  of  the  several  routes  over  which  the  goods  are 
successively  carried  is  the  terminus  of  his  particular  route ;  that 
if  he  is  liable  for  a  loss  the  value  is  to  be  taken  at  that  point  and 
not  at  the  ultimate  place  of  destination.^*  If  a  special  contract 
is  made  for  the  delivery  of  property  to  a  connecting  carrier  so 
that  it  may  reach  its  destination  by  a  stipiilated  time,  and  it  is 
made  for  the  known  purpose  of  avoiding  injury  to  it  by  the 
elements,  the  first  carrier  is  liable  for  damages  resulting  from 
freezing  on  the  connecting  carrier's  line  as  a  result  of  its  own 
negligent  delay  in  transporting  the  property.^'  If  the  liability 
assumed  by  each  of  several  connecting  carriers  is  limited  to  the 
damage  done  to  the  property  on  its  own  road  the  initial  carrier, 
if  the  loss  resulted  from  the  negligent  manner  in  which  the 
property  was  loaded  and  it  was  carried  to  its  destination  in  that 
manner,  is  liable  for  the  total  damage.  The  deterioration  in 
the  quality  of  the  property,  though  continuous  and  progressive 
from  one  end  of  the  journey  to  the  other,  was  the  result  of  such 
wrongful  act.^*  Where  the  initial  carrier's  liability  is  limited 
to  an  agreed  valuation  and  the  through  bill  of  lading  expresses 
that  such  carrier's  responsibility  is  to  cease  upon  delivery  of  the 
property  in  good  order  to  a  connecting  carrier  the  latter  may 
avail  itself  of  the  limitation  where  the  property  sustains  injury 

18  See  Lewis  v.  Steamboat  Buck-  line.     Cincinnati,  etc.  R.  Co.  v.  Lo- 

eye,  1  Handy  150;   Harris  v.   Pan-  gan,   29   Ky.   L.   Rep.  1123. 

ama  R.  Co.,  6  Bosw.  312;  Marshall  13  Fox   v.    Boston    &   M.    R.    Co., 

V.  New  York  Cent.  R.  Co.,  45  Barb.  148  Mass.  220;   Pierce  v.  Southern 

•'502.  Pae.  Co.,  120  Cal.  156,  1  Am.  Neg. 

Especially    is    this    true    if    the  Rep.  211,  40  L.R.A.  350;  Popham  v. 

through  voyage  was  broken  up  by  Barnard,  77  Mo.  App.  619. 

the  refusal  of  the  subsequent  car-  i^  t^     .        -vt       i?    i      i.     t.    ^ 

,    ..      ,,    .  1*  Davis  T.  New  York,  etc.  R.  Co., 
rier  to  receive  the  goods   in   their  _„  ,^.        „„„„., 
J            J          j-i'            mi,      n     •j„  70  Minn.  37.     See  Railroad  v.  Cab- 
damaged    condition.      The    Oneida,  ^  " 

128  Fed.  687,  63  C.  C.  A.  239.  i"'=*  C!°-'  ^^^  ^enn.  568,  78  Am.  St. 

The  carrier  may  limit  his  respon-      9^3;    Popham   v.   Barnard,   77   Mo. 

sibility  to  injuries  done  on  its  own      App.   619. 
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while  in  its  control.^*  Where  it  is  shown  that  part  of  the  injury 
was  sustained  on  the  line  of  the  last  carrier  it  does  not  acquit 
itself  of  liability  for  the  whole  by  showing  that  part  of  it  oc- 
curred on  the  line  of  a  preceding  carrier;  but  must  show  how 
much  of  the  injury  so  occurred.^^  On  its  beingi  shown  that 
freight  transported  by  sucessive  carriers  has  been  i  damaged  in 
transit  and  it  does  not  appear  on  what  line  the  injury  occurred, 
it  is  presumed  that  it  was  through  the  fault  of  the  last  carrier.*' 
Each  successive  carrier  is  liable  only  for  delays  occurring  on 
its  own  line/'  unless  the  undertaking  to  carry  is  joint. *^  The 
initial  carrier  must  answer  for  wrongfully  routing  freight.^" 
The  combined  negligence  of  several  carriers  must  be  answered 
for  by  each  and  all  of  them.^*    The  effect  of  the  amendment  of 


15  Fairchild  v.  Philadelphia,  etc. 
E.  Co.,  148  Pa.  527. 

18  Gulf,  etc.  R.  Co.  V.  Edloff,  89 
Tex.  458,  35  id.  144. 

n  Texas  &  P.  R.  Co.  v.  Adams,  78 
Tex.  373;  Central  R.  Co.  v.  Chicago 
V.  Co.,  169  Ala.  287;  Midland  Val- 
ley R.  Co.  V.  Hale,  86  Ark.  483; 
Klair  v.  Philadelphia,  etc.  R.  Co.,  2 
Boyce  (Del.)  274;  Powers  v.  Chi- 
cago, etc.  R.  Co.,  130  Iowa  615; 
Philadelphia,  etc.  E.  Co.  v.  Diffen- 
dal,  109  Md.  494,  21  Am.  Neg.  Rep. 
541;  Boss  v.  Atlantic  C.  L.  R. 
Co.,  156  N.  C.  70;  Martin  v.  Kan- 
sas City,  etc.  R.  Co.  (Tex.  Civ. 
App.),  139  S.  W.  615;  Atchison, 
etc.  R.  Co.  V.  Smythe,  55  Tex.  Civ. 
App.  557,  21  Am.  Neg.  Rep.  559; 
Texas  Cent.  R.  Co.  v.  Watson,  54 
Tex.  Civ.  App.  509,  21  Am.  Neg. 
Rep.  562;  St.  Louis,  etc.  R.  Co.  v. 
Byers,  40  Tex.  Civ.  App.  533;  Ft. 
Worth,  etc.  R.  Co.  v.  Shanley,  36 
Tex.  Civ.  App.  291;  Lacey  v.  Ore- 
gon R.  &  N.  Co.,  63  Ore.  596.  Contra, 
imder  statute.  Norfolk  &  W.  E. 
Co;  V.  Wilkinson,  106  Va.  775,  point- 
ing out  the  hardship  of  the  rule  as 
stated. 

A    connecting    carrier    which    de- 


livers an  intrastate  shipment,  which 
was  in  good  condition  when  deliv- 
ered to  the  initial  carrier,  in  a  dam- 
aged condition  to  the  consignee, 
will  be  liable  for  the  damage  un- 
less it  shows  that  the  injury  did  not 
occur  through  its  fault.  Jordan  v. 
Mississippi  Gent.  E.  Co.,  107  Miss. 
323. 

It  is  presumed  that  the  quantity 
of  goods  and  their  condition  is  the 
same  when  received  by  a  connecting 
carrier  as  when  delivered  to  the 
initial  carrier.  New  York  &  B.  T. 
Line  v.  Baer,  118  Md.  73,  and  cases 
cited. 

18  Gulf,  etc.  R.  Co.  V.  Cushney,  95 
Tex.  309;  St.  Louis,  etc.  R.  Co.  v. 
Gunter,  39  Tex.  Civ.  App.  129; 
Texas  &  P.  R.  Co.  v.  Currie,  33  Tex. 
Civ.  App.  277;  Groot  v.  Oregon  S. 
L.  R.  Co.,  34  Utah  152;  Pecos,  etc. 
R.  Co.  V.  Cox,  105  Tex.  40;  St. 
Louis,  etc.  R.  Co.  v.  Landa,  —  Tex. 
Civ.  App.  — ,  149   S.  W.  292. 

19  Green  v.  Chicago,  etc.  R.  Co., 
156  Mo.  App.  259. 

20  Houston  &  T.  Cent.  R.  Co.  v. 
Buchanan,  38  I'ex.  Civ.  App.  165. 

21  Texas  &  P.  R.  Co.  v.  Smith,  34 
Tex.  Civ.  App.  571.     "It  cannot  be 


§  932] 


CAEEIEKS. 


3431 


1906  to  the  Interstate  Commerce  Act  is  to  impose  liability  on 
the  initial  carrier  for  all  damages  resulting  from  an  interstate 
shipment  in  the  absence  of  a  partnership  between  the  successive 
carriers.*^  Fnder  the  Carmack  Amendment  to  the  Interstate 
Commerce  Act  the  initial  carrier  of  an  interstate  shipment  is 
liable  for  any  loss  or  damage  caused  by  it  or  any  carrier  to 
which  the  goods  are  delivered  notwithstanding  a  condition 
printed  upon  the  bill  of  lading  by  which  it  seeks  to  restrict  its 
liability  to  loss  on  its  own  road,^'  although  the  shipment  is 
diverted  or  stopped  within  the  state  of  shipment  by  the  act  of  the 
consignee.'*    It  is  the  contract  of  the  initial  carrier  which  fixes 


said  that  appellant's  negligence 
was  not  in  part  the  efficient  cause 
of  the  loss  of  a  better  market  merely 
because  it  would  not  have  caused 
such  loss  if  there  had  been  no  neg- 
ligence on  the  part  of  the  other  car- 
riers, for  the  same  might  be  said 
by  them  of  appellant's  negligence, 
and  they  might  not  have  delayed 
the  train  if  appellant  had  not  first 
done  so.  Where  loss  results  from 
concurring  causes  no  one  of  them 
is  remote,  but  all  are  proximate. 
a  proximate  cause  and  remote  at 
A  cause  cannot  be  concurrent  with 
the  same  time."  See  Merchants'  & 
Miners'  T.  Co.  v.  Eichberg,  109  Md. 
211,  130  Am.  St.  524. 

22  Eastern  R.  Co.  v.  Montgomery 
(Tex.  Civ.  App.),  139  S.  W.  885; 
Pecos,  etc.  E.  Co.  v.  Crews  (Tex. 
Civ.  App.),  139  S.  W.  1049. 

28  Glenlyon  Dye  Works  v.  Inter- 
state Exp.  Co.,  36  R.  I.  558  (con- 
sequential damages  for  delay  in 
transportation) ;  Southern  Pac.  R. 
Co.  V.  A.  J.  Lyon  &  Co.,  107 
Miss.  777;  Texas  Midland  R. 
R.  V.  Becker  &  Cole,  —  Tex.  Civ. 
App.  — ,  171  S.  W.  1024.  See  also 
Texas  Mexican  Ry.  Co.  v.  King,  — 
Tex.  Civ.  App.  — ,  174  S.  W.  336. 

A  stipulation  by  a  carrier  en- 
gaged in  interstate  commerce  that 


it  shall  not  be  liable  for  damages 
not  occurring  on  its  portion  of  the 
route  are  ineflfectual  to  relieve  the 
initial  carrier  regardless  of  whether 
the  connections  to  be  made  are 
designated  by  it  or  by  the  shipper. 
Norfolk  &  W.  R.  Co.  v.  Dixie  T. 
Co.,  228  U.  S.  593,  57  L.  ed.  980. 
•  Where  a  connecting  carrier  is 
notified  to  change  the  destination 
of  a  carload  of  perishable  produce 
before  its  arrival  at  the  original 
destination  by  the  initial  carrier 
which  has  furnished  the  shipper 
with  a  new  bill  of  lading  giving  the 
new  destination  the  initial  carrier 
is  liable  for  damages  for  negligent 
delay  in  delivery  of  the  produce  re- 
sulting in  u,  deterioration  of  the 
produce.  Lewellyn  v.  Pere  Mar- 
quette R.  Co.,  185  111.  App.  171. 

The  initial  carrier  is  not  liable 
for  loss  by  a  connecting  carrier  in 
a  foreign  country  when  the  ship- 
■  ment  is  from  a  point  in  a  border 
state  to  a  point  in  the  foreign  coun- 
try and  it  limits  by  contract  its 
liability  to  its  own  line,  as  the  act 
applies  only  to  commerce  between 
the  states.  Best  v.  Great  Northern 
E.  Co.,  159  Wis.  429. 

24  Lanski  v.  Chicago  &  N.  W.  Ry. 
Co.,  181  111.  App.  565. 
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the  liabilities  of  the  parties  executing  the  contract,  for  inter- 
state shipment  over  connecting  railroads,  and  any  contract  by 
an  intermediate  carrier  limiting  such  liability  is  in\|alid.*^  The 
initial  carrier  is  also  liable  for  Einy  loss  by'  a  connecting  carrier 
where  it  contracts  to  carry  produce  to  the  end  of  ^ts  line  and 
then,  without  executing  a  new  bill  of  lading,  agree^  to  carry  to 
points  on  other  lines  in  other  states  at  a  through  rate  from  point 
of  origin  of  shipment.^®  A  terminal  carrier  which  converts 
property  by  refusing  to  deliver  it  unless'  illegal  charges  are 
paid  must  answer  for  its  value  at  the  time  of  such  refusal, 
rather  than  at  a  subsequent  time  when  the  legal  charge  was 
tendered;  the  presumption  is  that  the  proper  charge  would 
have  been  paid  originally  if  the  illegal  charge  had  not  been 
claimed.  ^^ 

§  933.  Proof  of  value.  The  value  of  property  lost  or  the  ex- 
tent of  its  depreciation  by  injury  must  be  ascertained  by  a 
money  standard  from  evidence,  and  cannot  be  taken  upon  con- 
jecture.^'    If  by  the  acts  of  the  carrier  the  plaintiff  is  pre- 


But  the  liability  of  the  initial 
carrier  terminates  when  goods  reach 
their  destination;  it  is  not  liable 
for  their  injury  or  loss  when  the 
shipper  designates  to  the  connect- 
ing carrier  a  new  destination.  Par- 
ker-B.  L.  Co.  v.  Great  Northern  R. 
Co.,  69  Wash.  123. 

85  Missouri  K.  &  T.  Ry.  Co.  v. 
Ward,  —  Tex.  Civ.  App.  — ,  169 
S.   W.    1035. 

26  Gamble-Robinson  Commission 
Co.  V.  Union  Pac.  R.  Co.,  262  111. 
400,  affg  180  111.  App.  256. 

•Under  the  Interstate  Commerce 
Act  a  carrier  voluntarily  accepting 
goods  for  shipment  to  a  point  on  a  ' 
line  in  another  state  elects  to  treat 
connecting  carriers  as  its  agents 
and  the  presumptions  are  that  if 
the  goods  are  lost  it  is  because  of 
its  negligence  or  that  of  its  agents, 
Galveston,  etc.  R.  Co.  v.  Wallace, 
223  U.  S.  481,  56  L.  ed.  516. 


27  Pecos,  etc.  R.  Co.  v.  Porter,  — 
Tex.  Civ.  App.  — ,  156  S.  W.  267. 

28  Chicago,  etc.  R.  Co.  v.  Todd, 
74  Neb.  712;  Missouri,  etc.  R.  Co. 
V.  McLean,  55  Tex.  Civ.  App.  130, 
21  Am.  Neg.  Rep.  562;  Birney  v. 
Wabash,  etc.  R.  Co.,  20  Mo.  App. 
470;  Traloflf  v.  New  York,  etc.  R. 
Co.,  10  Blatch.  \16. 

It  has  been  held  that  where  ani- 
mals are  killed  or  injured  the  jury 
may  determine  the  damages  from 
their  ages  and  qualities  and  the  na- 
ture of  their  injuries,  although 
there  is  no  testimony  to  their  value 
or  the  extent  they  were  damaged 
with  reference  to  the  place  of  de- 
livery, there  being  evidence  of  their 
value  in  a  neighboring  state.  Louis- 
ville &  N.  R.  "Co.  V.  Mason,  11  Lea 
116. 

The  value  of  a  trotting  horse  may 
be  proved  by  the  opinions  of  wit- 
nesses who  testify  to  its  speed  and 


933] 


CAEEII5KS. 


3433 


vented  from  showing  it  the  jury  may  allow  the  value  of  the  best 
quality  of  such  goods.*'  It  has  been  held  presumable,  in  the 
absence  of  positive  evidence,  that  a  commodity  is  worth  as  much 
at  the  place  of  destination  as  at  that  of  shipment.'"  In  the 
absence  of  a  market  for  damaged  property  at  the  place  to  which 
it  was  shipped  its  value  at  the  nearest  place  where  it  could  be 
sold,  or  at  the  places  where  there  are  controlling  markets,  may 
be  shown.*^  If  there  be  no  market  for  the  goods  in  question 
at  the  place  of  delivery  the  jury,  it  is  said,  must  ascertain  their 
value  by  taking  the  price  at  the  place  of  shipment,  adding  the 
cost  of  carriage,**  and  allowing  a  reasonable  sum  for  the  im- 
porter's profit.'*  The  market  value  of  live  stock  at  the  place  of 
destination  is  the  measure  of  damages  for  loss  of  stock  where  a 
market  exists  there,  otherwise  the  intrinsic  value;  and  in  de- 
termining the  intrinsic  value  the  price  paid  for  the  animals 


value,  if  it  was  capable  of  making 
the  speed  testified  to.  Reed  v. 
Rome,  etc.  R.  Co.,  48  Hun  231,  af- 
firmed without  opinipn,  125  N.  Y. 
708. 

89  Clark  V.  Miller,  4  Wend.  625; 
Van  Winkle  v.  United  States  S. 
Co.,  37  Barb.  122;  Bailey  v.  Shaw, 
24  N.  H.  297,  55  Am.  Dee.  241. 

80  Rome  R.  Co.  v.  Sloan,  39  Ga. 
636;  St.  L.  etc.  R.  v.  Phelps,  46 
Ark.  485;  South  &  N.  A.  R.  Co.  v. 
Wood,  72  Ala.  451 ;  Th'e  Arctic  Bird, 
109   Fed.   167,  175,   citing  the  text. 

In  the  absence  of  proof  of  the 
value  of  a  new  article  the  plaintiff 
may  recover  its  cost  price.  Mitchell 
V.  Weir,  19  App.  Div.   (N.  Y.)   183. 

31  Yoakum  v.  Dunn,  1  Tex.  Civ. 
App..  524;  Missouri,  etc.  R.  Co.  v. 
Carpenter,  52  Tex.  Civ.  App.  585; 
Hudson  V.  Northern  Pac.  R.  Co.,  92 
Iowa  231,  54  Am.  St.  550;  East 
Tennessee,  etc.  R.  Co.  v.  Hale,  85 
Tenn.  69;  Houston,  etc.  R.  Co.  v. 
Williams  (Tex.  Civ.  App.),  31  S.  W. 
Suth.  Dam.  Vol.  III.— 62. 


556;  Gibson  v.  Inman  Packet  Co., 
Ill  Ark.  521. 

The  cost  of  transporting  property 
to  the  nearest  market  may  be 
shown.  Eddy  v.  Lafayette.  1  C.  C. 
A.  441,  49  Fed.  807. 

82  Marshall  M.  Co.  v.  Chicago  & 
A.  R.  Co.,  126  Mo.  App.  455  (goods 
delivered  to  wrong  party)  ;  Ross  v. 
Chicago,  etc.  R.  Co.,  119  Mo.  App. 
290    (lost  goods). 

38  Chicago,  etc.  R.  Co.  v.  Rogers, 
—  Tex.  Civ.  App.  — ,  129  S.  W. 
1155;  Northern  C.  Co.  v.  Lindblom, 
162  Fed.  250,  89  C.  C.  A.  230,  citing 
the  text;  O'Hanlan  v.  Great  West- 
ern E.  Co.,  6  B.  &  S:  484;  Rich- 
mond V.  Bronson,  5  Denio  55;  Vro- 
raan  v.  American,  etc.  Exp.  Co.,  2 
Hun  512;  Wabash,  etc.  R.  Co.  v. 
Lynch,  12  111.  App.  365;  Rodocau- 
achi  V.  Milburn,  18  Q.  B.  Div.  67, 
arguendo. 

The  value  of  animals  killed  has 
been  fixed  by  their  worth  at  the 
place  of  shipment.  Louisville  &  N. 
R.  Co.  V.  Woodford,  152  Ky.  398. 
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may  be  considered.'*  In  order  to  establish  a  market  value  for 
live  stock  at  the  place  of  delivery  it  is  necessary  to  show  that 
like  live  stock  has  been  bought  and  sold  therfe  in  sufficient 
quantity  to  establish  a  market  value.'^  If  there'  be  no  market 
at  the  place  of  delivery  the  value  of  property  may  be  proved  by 
showing  its  worth  in  other  states.'®  The  value  of  property  in- 
jured by  the  carrier  and  which  cannot  be  sold  at  the  place  to 
which  it  was  shipped  may  be  shown  by  proof  of  the  price  real- 
ized for  it  at  the  place  to  which  it  was  reshipped.'''  Evidence 
of  the  value  of  goods  elsewhere  than  at  their  destination  is  not 
admissible  if  there  was  a  market  for  them  there.''  In  cases 
where  the  market  value  of  goods  is  the  test  of  damages  the  law 
contemplates  a  range  of  the  entire  market  and  the  average  of 
prices  as  thus  found  running  through  a  reasonable  period  of 
time;  not  any  sudden  and  transient  inflation  or  depression 
of  prices  resulting  from  causes  independent  of  the  operations  of 
lawful  commerce."  The  price  at  which  delayed  property  was 
sold  on  condition  of  its  delivery  within  a  given  time,  the  price 
thereafter  received  for  it  in  connection  with  proof  that  the  fall 
in  price  was  occasioned  by  its  non-delivery  because  of  the  neg- 
ligence of  the  carrier  shows  its  value  and  the  plaintiffs  loss.*" 
The  price  horses  sold  for  after  their  injuries  had  been  treated 
and  they  were  prepared  for  the  market  cannot  be  shown  to  prove 
their  value  when  they  reached  their  destination ;  *^  and  where 
cattle  in  cars  placarded  "southern  cattle"  were  reduced  in  value 
because  of  that  fact  the  price  they  sold  fpr  after  they  were 
delivered  was  not  allowed  to  be  shown.*^ 


8*  Galveston,  H.  &  S.  A.  Ey.  Ck), 
V.  Patterson,  —  Tex.  Civ.  App. 
173  S.  W.  273. 

36  Galveston,  H.  &  S.  A.  Ry.  Co, 
V.  Patterson,  —  Tex.  Civ.  App.  — , 
173  S.  W.  273. 

36  St.  Louis  S.  R.  Co.  V.  Kilberry 
83  Ark.  87. 

37  Texas  &  P.  R.  Co.  v.  Holloway, 
48  Tex.  Civ.  App.  634. 

38  Missouri,  etc.  E.  Co.  v.  Allen, 
39  Tex.  Civ.  App.  236. 


89  Smith  v.  Griffith,  3  Hill  333,  38 
Am.  Dec.  639.     But  see  §  914. 

**  Parish  v.  Yazoo,  etc.  R.  Co., 
103   Miss.   288. 

« Cleveland,  etc.  R.  Co.  v.  Pat- 
ton,  203  111.  376. 

42  Wabash  R.  Co.  v.  Campbell, 
219  111.  312,  3  L.R.A.(N.S.)    1092. 

It  has  very  recently  been  held 
that  the  opinion  of  a  shipper  of  cat- 
tle, of  long  standing,  was  competent 
evidence  to  show   the  shrinkage  in 
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The  injured  party  is  entitled  to  recover  with,  reference  to  the 
market  value  at  the  time  of  the  injury  though  subsequent  ex- 
periments in  the  use  of  such  goods  have  resulted  in  showing  that 
the  price  was  not  based  on  intrinsic  worth.  Accordingly,  in  an 
action  against  a  carrier  for  a  negligent  injury  to  a  quantity  of 
mulberry  trees  which  had  been  delivered  for  transportation, 
after  the  plaintiff  had  given  evidence  of  their  market  value  at 
the  time  the  injury  occurred  the  defendant  offered  to  prove  that 
trees  of  the  same  species  have  since  been  ascertained  by  actual 
experiment  to  be  of  no  real  value;  that  their  market  value  at- 
the  time  of  the  injury  was  factitious ;  that  they  were  not  worth 
cultivating  with  a  view  to  the  raising  of  the  silk  worm;  that 
those  in  question  were  purchased  by  the  plaintiff  for  the  purpose 
of  growing  seedlings  for  sale,  and  that  they  were  of  no  value 
for  such  purpose  the  next  year  after  the  purchase.  It  was  held 
that  such  evidence  was  inadmissible.**  The  purpose  of  the  plain- 
tiff in  purchasing  the  trees  to  reproduce  the  article  for  the  mar- 
ket the  next  year  was  but  an  unexecuted  intention ;  it  bound  no- 
body ;  and  he  had  a  right  to  change  it  and  to  turn  the  property  to 
better  account  if  in  his  judgment  the  opportunity  offered.** 
Where  goods  damaged  in  the  course  of  transportation  were  re- 
ceived by  the  consignee  with  the  understanding  that  the  depre- 
ciation should  be  made  good  to  him  and  were  sold  at  auction  with 
the  consent  of  the  carrier,  it  was  held  that,  for  the  purpose  of  as- 
certaining the  sum  due  for  such  damages  the  amount  realized 
from  their  sale  should  be  treated  as  their  value  in  their  damaged 
state.*^    The  price  at  which  damaged  goods  sold  for  at  auction  is 

their  weight  on  an  ordinary  run  as  Bancroft-W.    Co.,    94   Fed.    180,    36 

usually    made,     without     any     bad  C.   C.   A.    135;    Bancroft-W.    Co.   v. 

treatment.      St.    Louis   &    S.   F.   R.  The  Queen,  78  Fed.  155;   Isham  v. 

Co.  V.  Eioh,  —  Tex.  Civ.  App.  — ,  Erie  R.  Co.,  112  App.  Div.   (N.  Y.) 

162  S.  W.  1194;  St.  Louis,  S.  F.  &  612. 

T.   Ry.   Co.   V.   Armstrong,  — ■  Tex.  Where  a  cargo  of  sugar  was  de- 
Civ.  App.  — ,  166  S.  W.  366.  livered  March  12,  and  the  damaged 

43  Id.  See  §  903  for  the  rule  portion  was  sold  April  3,  the  sale 
where  delivery  is  prevented  by  war.  was  made  within  a  reasonable  time, 

44  Id.  and  intermediate  fluctuations  in  the 

45  The  Columbus,  Abb.  Adm.  97 ;  price  of  sound  sugar  were  not  to  be 
Jellinghaus  v.  New  York  Ins.  Co.,  4  considered.  Franklin  S.  R.  Co.  v. 
Sandf.  18 ;  Pacific  Coast  S.  S.  Co.  v.  The  Earnwood,  83  Fed.  315. 
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competent  as  tending  to  show  value  although  thel  defendant  had 
no  notice  of  the  sale.*^  The  price  at  which  property  sold  for  on 
the  market  is  not  conclusive  evidence  of  its  value  at  the  time  it 
was  sold ; "  though  it  has  been  held  to  be  better  evidence  than  the 
testimony  of  experts.**  But  the  court  refused  to  so  hold  where 
the  quantity  of  damaged  property  was  large  and  the  proof  did 
not  clearly  show  that  the  whole  of  it  was  injured.*®  In  an  ac- 
tion against  a  railway  company  for  damages  arising  from  fail- 
ure to  deliver  a  certain  quantity  of  whisky  as  it  had  under- 
taken to  do  the  defendants  were  entitled  to  prove  that  the  whis- 
ky had  been  shipped  by  the  plaintiffs  in  fraud  of  the  United 
States  revenue  laws  and  no  tax  had  been  paid  thereon,  for  the 
purpose  of  determining  its  value;  if  the  tax  of  two  dollars  per 
gallon  had  been  paid  it  was  said  the  value  of  the  raw  material 
would  be  enhanced  to  that  extent,  and  if  not  paid  it  would  be 
decreased  that  amount.^"  The  pedigree  of  a  horse  may  be  shown, 
as  may  the  fact  that  some  of  his  blood  relations  have  a  record 
for  speed.**    The  value  of  an  animal  for  different  uses  may  be 


*8  Guiterman  v.  Liverpool,  ete.  S. 
Co.,  83  N.  Y.  358;  Berry  v.  Chicago, 
etc.  E.  Co.,  24  S.  D.  611;  St.  Louis, 
etc.  R.  Co.  V.  Rogers,  49  Tex.  Civ. 
App.  304. 

If  the  bill  of  lading  does  not  pro- 
vide for  a  notice  of  the  sale  of  dam- 
aged goods  or  that  it  should  be  pub- 
lic, a  private  sale  is  proper.  United 
S.  S.  Co.  V.  Haskins,  infra. 

«Ayres  v.  Chicago  &  N.  R.  Co., 
75  Wis.  215;  Mobile,  etc.  R.  Co.  v. 
Robbins  C.  Co.,  94  Miss.  351  (price 
paid  not  conclusive). 

It  may  be  shown  that  the  mar- 
ket value  of  damaged  goods  was 
not  in  excess  of  the  price  realized 
for  them  at  a  private  sale.  United 
S.  S.  Co.  V.  Haskins,  181  Fed.  962. 

The  original  account  sales  of 
goods  rendered  a  shipper  by  his 
consignee  is  evidence  of  the  amount 
realized  for  them;  and  a  witness 
may  testify  what  they  would  have 
brought  if  they  had  reached  their 


destination  in  good  condition.  Penn- 
sylvania R.  Co.  V.  Orem  F.  &  P.  Co., 
Ill  Md.  356,  21  Am.  Neg.  Rep.  539. 

*8  Hamilton  v.  Bark  Kate  Irving, 
5  Fed.  630;  Magdeburg  General 
Ins.  Co.  V.  Paulson,  29  id.  530. 

The  price  paid  for  goods  in  con- 
nection with  testimony  showing  the 
extent  of  their  depreciation  by  use 
has  been  held  suflScient.  Galveston, 
etc.  E.  Co.  v.  Giles,  infra. 

49  The  Marinin  S.,  28  Fed.  664; 
D'Olier  v.  New  York  Cent.,  etc.  E. 
Co.,  98  N.  Y.  Supp.  649. 

50  Toledo,  etc.  R.  Co.  v.  Kichler, 
48  111  438. 

61  Pittsburgh,  etc.  R.  Co.  v.  Shep- 
pard,  56  Ohio  St.  68,  1  Am.  Neg. 
Rep.  517,  60  Am.  St.  732;  Vanburs- 
kirk  V.  Quincy,  etc.  R.  Co.,  131  Mo. 
App.  357. 

In  the  absence  of  a  market  value 
for  a  race  horse  at  the  point  to 
which  it  was  shipped  estimates  of 
its  value  may  be  based  on  the  races 
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shown."*  In  an  action  for  the  conversion  of  goods  the  plaintiff 
may  show  the  value  put  upon  them  by  himself  and  the  defendant 
when  they  were  shipped  previously. ^^  The  actual  value  of  sec- 
ond hand  goods  may  be  shown  without  first  proving  that  they  had 
a  market  value.^*  The  cost  of  goods  at  retail  at  the  place  of,  and 
just  prior  to,  shipment  is  competent.**  After  the  price  paid  for 
horses  has  been  shown  by  the  carrier  the  shipper  may  show  the 
expenses  incurred  in  training  and  developing  them.**  The  value 
of  goods  shipped  in  large  quantities  may  not  be  measured  by 
their  value  in  the  retail  market,*''  unless  there  is  no  wholesale 
market  for  them  at  the  place  of  destination  and  there  is  a  retail 
market  for  them  there.**  The  credit  value  of  goods  as  agreed 
upon  by  vendor  and  vendee  is  not  binding  on  a  carrier ;  he  may 
show  their  value  at  the  time  of  their  loss  at  the  place  they  were 
destined  for.*®  Ordinarily  proof  of  the  value  of  goods  to  the 
shipper  does  not  show  their  value.*"  The  agreed  valuation  of 
property  shipped  does  not  limit  the  liability  of  the  carrier  if  it  is 
disproportionate  to  its  value  though  that  was  not  disclosed.*^ 
Where  stock  is  injured  in  transit  due  to  negligence  of  the  car- 
rier evidence  is  admissible  as  to  their  market  value  at  the  point 
of  destination  in  the  condition  in  which  they  arrived,  and  as  to 
what  it  would  have  been  if  prompt  and  safe  shipment  had  been 
made,  although  they  were  sold  at  auction,  it  not  appearing  that 
the  price  obtained  was  less  than  the  actual  market  value.** 
Expert  testimony  is  competent  to  show  the  value  of  property 

it  had  won  and  the  class  of  horses  6'  Ohicago,  etc.  E.  Co.,  v.  Broe,  16 

competed  with.     Galveston,  etc.  R.  Okla.   25. 

Co.   V.   Crippen,  —  Tex.   Civ.  App.  68  St.  Louis,  etc.  E.  Co.  v.  Wa.t- 

— ,  147  S.  W.  361.  kins,  45  Tex.  Civ.  App.  321. 

68  Wood  V.   Chicago,   etc.   R.   Co.,  69  Brown  v.  Northwestern  R.,  75 

118  Minn.   316.  S.  C.  20. 

63  Girardeau     v.     Southern     Exp.  60  Galveston,  etc.  E.   Co.  v.  Giles 
Co.,  48  S.   C.  421.  (Tex.  Civ.  App.),  126  S.  W.  282. 

64  Pecos,  etc.  R.  Co.  v.  Porter,  —  6l  Southern  Exp.  Co.  v.  Gibbs,  155 
Tex.  Civ.  App.  — ,  156  S.  W.  267.  Ala.  303,  18  L.R.A.(N.S.)    874,  130 

66  Plaff  V.   Pacific   Exp.   Co.,   159  Am.  St.  24,  and  local  cases  cited. 

111.  App.  493.  62  Gulf,    C.    &    S.    P.    Ry.    Co.    v. 

66 Southern   Exp.    Co.    v.   Jacobs,  King   (Tex.  Civ.  App.),  174  S.  W. 

109  Va.  27.  960. 
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which  is  without  market  value. ^^  Such  testimony  as  to  property 
generally  is  not  binding  upon  a  jury.®*  It  is  competent  to  show 
the  rental  value  of  property  by  opinions  though  it' is  not  shown 
to  have  a  rental  value.®*  The  author  of  a  manuscript  designed  to 
constitute  a  book  on  a  topic  not  written  on  may  testify  as  to  the 
time  and  labor  devoted  to  its  preparation  and  his  opinion  of  its 
value.®®  The  value  of  property  at  place  and  time  of  shipment 
may  be  ascertained  with  reasonable  certainty  by  deducting  from 
the  market  value  at  destination  the  freight  to  such  point  and  the 
cost  of  selling.®' 

Sbotion  3.  ' 

caeeiees  of  passengers. 

§  934.  Nature  of  their  obligation.  The  obligations  or  re- 
sponsibilities of  public  carriers  do  not  arise  altogether  nor  main- 
ly out  of  contracts;  they  are  principally  imposed  by  law.  The 
refusal  to  undertake  the  conveyance  of  a  passenger  without  ex- 
cuse, or  when  actionable,  is  merely  a  violation  of  a  carrier's 
duty ;  he  has  refused  to  contract ;  so  his  duty  to  carry  with  care, 
though  it  may  to  some  extent  be  regulated  and  restricted  by  con- 
tract, is  imposed  by  law  and  cannot,  as  is  generally  held,  be  con- 
tracted away;  hence  actions  against  these  carriers  are  generally 
in  tort  for  negligence,  or  for  misconduct  involving  a  breach  of 
duty.®®    Contracts,  however,  are  usually  made  fixing  the  extent 

63  La  Bourgogne,  144  Fed.  781,  75  Ga.  380;  Lake  Shore,  etc.  K.  Co.  v. 

C.  C.  A.  647.  Teeters,  166  Ind.  335,  20  Am.  Neg. 

6*  Atlantic  &  B.   R.   Co.  v.   How-  Rep.  309;  Pittsburgh,  etc.  E.  Co.  v. 

ard  S.  Co.,  125  Ga.  478.  CoU,   37   Ind.  App.   232;   Zabron  v. 

65  Elzy  V.  Adams  Exp.  Co.,  141  Cunard  S.  S.  Co.,  151  Iowa  345,  34 
Iowa  407.  L.E.A.(N.S.)    751;   Lewark"  v.  Par- 

66  Southern  Exp.  Co.  v.  Owens,  kinson,  73  Kan.  553,  5  L.E.A.(N.S.) 
146  Ala.  412,  8  L.R.A.(N.S.)  369,  1069,  20  Am.  Neg.  Rep.  81;  Taillon 
119  Am.  St.  41,  citing  this  section.  v.  Mears,  29  Mont.  161;  .Parker  v. 

.  67  Lamb  v.  W.  H.  Mitchell  &  Co.,  Atlantic  C.  L.  R.  Co.,  133  N.  C.  335, 

15  Ga.  App.  759.  63   L.R.A.   827,   17  Am.  Neg.   Rep. 

68  Justis  V.  Atchison,  etc.  R.  Co.,  649 ;  Taber  v.  Seaboard  A.  L.  R.,  81 

12    Cal.    App.     639;     Delmonte    v.  S.  C.  317;   Texas  M.  E.  Co.  v.  Ger- 

Southern  Pac.  Co.,  2  CaL  App.  211;  aldon,  54  Tex.  Civ.  App.  71;   Gulf, 

Georgia,  etc.  R.  Co.  v.  Brown,  120  etc.  R.  Co.  v.  Redeker,  45  Tex.  Civ. 
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of  the  route,  the  mode  of  conveyance,  the  kind  of  accommoda- 
tions,^' the  time,  etc. ;  and,  therefore,  actions  founded  upon  such 
contracts  may  be  maintained.  Whether  the  action  be  upon  the 
breach  of  duty  or  for  violation  of  contract  to  the  extent  that  they 
involve  the  same  acts  and  omissions,  the  compensatory  damages 
as  measured  by  law  are  substantially  the  same.'"'  The  failure  of 
a  carrier  to  furnish  a  ticket  to  a  third  person  at  the  instance  of 
the  purchaser  gives  rise  only  to  an  action  for  the  breach  of  the 
contract  in  which  the  latter  cannot  recover  for  his  mental  anxi- 
ety over  the  failure  of  such  person  to  avail  himself  of  the  ticket 
or  for  expenses  incurred  in  consequence  of  his  failure  to  do  so.'* 
The  better  reason  and  the  weight  of  authority  are  to  the 
effect  that  when  a  passenger  is  wrongfully  ejected  he  may  re- 
cover damages  as  for  a  tort,  for  though  the  relation  of  the  par- 
ties had  its  origin  in  contract  the  ejection  is  in  the  nature  of 
a  tort,  and  he  is  not  limited  to  such  damages  as  would  be  proper 
on  a  mere  breach  of  contract.  In  such  cases  it  can  make  no 
difference  to  the  passenger,  so  far  as  his  injury  is  concerned, 
whether  the  wrong  resulted  from  the  breach  of  an  obligation 
imposed  ])j  contract  or  from  tort ;  the  loss,  inconvenience,  delay 
and  humiliation  will  be  the  same  to  him  and  his  damages  should 
be  measured  by  a  like  rule  in  either  case."    This  doctrine  does 

App.  312;  International,  etc.  R.  Co.  den  v.  Rutland  R.  Co.,  72  Vt.  156, 

V.  Sammon,  35  Tex.  Civ.  App.  96;  82  Am.  St.  926;   Rand  v.  Butte  E. 

Sloane    v.    Southern    California    R.  R.  Co.,  40  Mont.  398;  Williams  v. 

Co.,   Ill   Cal.   66,8,  32   L.R.A.   193;  Carolina  &  W.  E.  Co.,  144  N.  C.  498, 

Jones  V.  Steamship  Cortez,  17  Cal.  12  L.R.A.  (N.S.)    191;   El  Paso,  etc. 

487,    79    Am.    Deo.    142;    Head    v.  R.    Co.    v.    London,    58    Tex.    Civ. 

Georgia,  etc.  R.  Co.,  79  Ga.  358,  8  App.    397;    El    Paso    &    N.  R.    Co. 

Am.  Neg.  Cas.  135,  4  Am.  Neg.  Rep.  v.     Sawyer,     54     Tex.     Civ.     App. 

39,    11    Am.    St.    434;    Carsten    v.  387.     See  Busch  v.  Interborough  R 

Northern  Pae.  R.  Co.,  44  Minn.  454,  T.  Co.    187  N.  Y.  388.     Contra,  Mil- 

8   Am.   Neg.   Cas.   444,   20   Am.   St.  ler   v.   Baltimore   &   0.   R.    Co.,   89 

589,  9  L.R.A  688;   Ft.  Smith  &  W.  App.  Div.    (N.  Y.)   457. 
R.   Co.  V.   Ford,   34  Okla.   575,   41  71  Howard   v.    Central   E.   Co.,   9 

L.R.A.(N.S.)    745.  Ga.  App.  617. 

69  Bussman  v.  Western  T.  Co.,  9  W  Holt  v.   Hannibal,  etc.  R.  Co., 

N.  Y.  Misc.  410.  174  Mo.  524 ;   Trout  v.  Watkins  L 

10  Hansley  v.  Jamesville  &  W.  R.  &   U.    Co.,    148    Mo.    App.    621 ;    P 

Co.,  115  N.  C.  602,  44  Am.  St.  474,  C.   C.   etc.   R.   Co.   v.   Reynolds,   55 

32  L.R.A.  543,  citing  the  text;  Hoi-  Ohio  St.  370,  383,  60  Am.  St.  706, 
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not  apply  to  the  refusal  of  a  carrier  to  transport  a  person  in 
pursuance  of  an  executory  contract  which  it  was  |not  bound  to 
enter  into,  as  where  the  contract  to  carry  was  made  as  part  of  a 
contract  of  employment.  The  breach  of  such  a  contract  does 
not  give  rise  to  an  action  ex  delicto,  but  to  an  action  for  the 
breach  of  the  contract.  The  damages  are  faieasured  by  the  value 
of  the  time  lost,  the  cost  of  transportation,'"  and  any  other  loss 
or  expense  legitimately  resulting  from  the  breach.  Physical 
pain  and  injuries  caused  by  walking  to  the  place  of  destination 
are  not  to  be  considered.''*  And  it  has  been  so  ruled  where  there 
is  a  breach  of  the  carrier's  contract  to  furnish  a  return  ticket  to 
a  passenger.  The  action  is  not  changed  to  one  of  tort  because  the 
passenger  is  ejected  from  the  train,  and  the  recovery  cannot  ex- 
ceed the  sum  he  expended  to  reach  his  destination,  no  special 
damages  being  pleaded.'''  But  it  may  be  open  to  question 
whether  this  is  the  law.  In  a  recent  case  in  the  New  Jersey 
court  of  errors  and  appeals  it  is  held  that  when  a  person  has  pur- 
chased the  legal  right  to  enter  as  a  passenger  the  train  of  a  car- 
rier, but  is  notified  by  its  agent  that  his  right  is  denied,  he  may 
make  reasonable  efforts  iona  fide  to  exercise  his  right,  and  that 
physical  resistance  interposed  by  the  carrier's  agents  to  such 
efforts  constitute  a  tort,  in  an  action  for  which  the  indignity  as 
well  as  the  personal  violence,  is  an  element  of  compensatory 
damages.'^*  The  usual  contract  to  carry  is  not  breached  by  the 
refusal  of  the  carrier  to  issue  a  ticket  of  the  character  required 
by  the  contract  so  as  to  bar  the  recovery  of  damages  subsequently 
resulting.  "When  one  acquires  a  right  by  a  valid  contract  and 
undertakes  to  enjoy  its  benefits  in  a  lawful  and  orderly  manner, 
a  former  notice  to  him  that  he  will  not  be  permitted  to  enjoy  the 
right  purchased  will  not  end  the  contract  and  deprive  him  of  its 
benefits.  And  when,  in  the  pursuit  of  his  rights  and  privileges 
in  the  premises,  he  is  prevented  from  partaking  of  its  benefits  by 

See  §   36;    Central  R.  &  B.  Co.  v.  74  Louisville     &     N.     R.     Co.    v. 

Roberts,   91    Ga.    513.  Spinks,  104  Ga.  692. 

73  Caldwell  v.  Atlantic   C.   L.   R.  76  Wilt  v.  Wabash  R.  Co.,  21  Ohio 

Co.,  75  S.  C.  74 ;  St.  Louis  S.  W.  R.  C.  C.   579. 

Co.  V.  Reagan,  79  Ark.  484,  7  L.R.A.  76  Runyan  v.   Central  R.   Co.,   65 

(N.S.)    997.  N.  J.  L.  228. 
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the  conduct  of  the  violator  of  the  agreement,  such  one  so  creating 
the  breach  cannot  urge  as  a  defense  that  the  breach  he  was  guilty 
of  shall  be  a  bar  to  recovery  for  the  subsequent  consequences  that 
resulted  by  reason  of  his  wrongful  interference." ''' 

§  935.  Damages  for  refusing  to  carry.  The  refusal  to  take 
a  party  who  applies  in  accordance  with  a  carrier's  regulations 
and  who  is  willing  and  offers  to  pay  or  has  done  so  in  compliance 
with  his  rates,  or  a  refusal,  after  a  passenger  has  been  carried 
over  a  part  of  the  stipulated  voyage  or  route,  to  carry  him  to  the 
end  may  entitle  him  to  general,  exemplary,  special  or  conse- 
quential damages  for  a  great  variety  of  losses  and  injuries.'"  A 
passenger  who  either  produces  a  ticket  which,  as  between  the 
conductor  and  himself,  entitles  him  to  passage,  or  is  ready  to  pay 
the  legal  rate  of  fare  may  recover  substantial  damages  for  being 
evicted  on  refusing  to  pay  an  unauthorized  demand.'^  He  is 
not  bound  to  pay  the  sum  illegally  demanded  and  thus  avoid  be- 
ing ejected,  and  then  sue  to  recover  such  sum."  A  debatable 
point  has  recently  been  ruled  in  South  Carolina  to  the  effect 
that  the  damages  for  refusing  to  stop  a  train  and  take  on  a  per- 
son desiring  to  become  a  passenger  are  not  affected  by  the  state 

77  Gulf,  etc.  E.  Co.  V.  Halbrook.  plaintiff  from  remaining  where  he 
12  Tex.  Civ.  App.  475.  was;  but,  in  the  absence  of  defend- 

78  Georgia  R.  &  B.  Co.  v.  Greer,  ant's  notice  of  the  special  circum- 
7  Ga.  App.  292;  Southern  R.  Co.  v.  stances  connected  with  the  plaintiff, 
Lanning,  83  Miss.  161;  Berley  v.  there  was  no  liability  because  he 
Seaboard  A.  L.  R.,  83  S.  C.  411.  went   without   lodging   or   food,    or 

A   recent   case   in   the    St.   Louis  walked  from  where  he  was  to  an- 

Court  of  Appeals  decided  that  a  pri-  ^^^^^  ^^^^^^  ^„^  suffered  because  of 

vate  carrier  who  undertook  to  carry  exposure  to  the   weather.     Padgett 

a   patient   from   a   hospital   to   her  ^    Atlantic   C.   L.   R.    Co.,   63    Fla. 


home  was  liable  for  the  effects  of 


248. 


her  exposure  to  inclement  weather  ran   ^t      i.      t,     n            ta 

"^     ,.   ,,          r       ,   i           t  79  Gulf,   etc.   R.   Co.   V.   Dyer,   43 

because   of  the   refusal  to  perform  „„      „       , 

the  contract,  and  also  for  the  con-  ^«^-    ^^^-   ^PP'   ^^'    Z^g^lmeyer   v. 

sequence  of  excitement  produced  by  Cmcinnati,    etc.   R.    Co.,   102   Mich. 

the  carrier's  words.     Trout  v.  Wat-  ^14,  8  Am.  Neg.  Cas.  431,  47  Am. 

kins  L.  &  U.  Co.,  148  Mo.  App.  621.  St.  514;  Chamberlain  v.  Lake  Shore, 

The  failure  to  deliver  to  a  per-  etc.  R.  Co.,  122  Mich.  477. 

son  such  a  ticket  as  he  is  entitled  80  Chamberlain     v.     Lake     Shore, 

to   is   cause   for   imposing   liability  etc.  R.  Co.,  Ill  Mich.  614,  8  Am. 

for  such  damages  as  resulted  to  the  Neg.  Cas.  431. 
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of  such  person's  health,  the  carrier  having  no  notice  thereof.** 
This  seems  not  to  be  in  accord  with  the  general  rules  governing 
the  liability  of  tort  feasors.  Where  personal  injuries  are  in- 
flicted or  a  passenger  is  ejected  from  a  train  there  may  be  a  re- 
covery to  the  extent  that  the  person  wronged  sustained  injury, 
regardless  of  whether  the  wrong-doer  knew  of  his  physical  state. 
It  appears  to  the  writer  that  this  rule  should  be  applied  to  such 
cases  as  that  cited.  Carriers  are  bound  to  know  that  persons  who 
are  not  in  normal  health  need  to  travel  and  that  unusual  injuries 
may  be  sustained  by  refusing  to  carry  them.  The  right  of  in- 
valids to  use  the  public  highways  and  to  recover  for  the  conse- 
quences of  their  bad  condition  has  been  sustained  though  those 
consequences  were  augmented  because  of  the  state  of  the  health 
of  the  persons  injured.  By  parity  of  reasoning,  a  carrier  who  re- 
fuses to  carry  a  person  entitled  to  be  carried  should  answer  for 
the  injury  thereby  done  to  that  person.  ITothing  short  of  that 
will  do  justice.  It  is  also  the  law  in  Texas  that  the  failure  of  a 
carrier  to  stop  its  train  at  a  scheduled  station  is  not  cause  for 
awarding  damages  sustained  by  one  waiting  to  be  carried  because 
of  his  physical  condition  if  the  carrier  was  without  notice  of 
such  condition.** 

A  person  who  has  provided  himself  with  a  ticket  for  a  par- 
ticular train  which  fails  to  stop  at  the  station  may,  if  he  has 
sought  the  most  available  shelter  where  he  could  remain  for  the 
night,  recover  for  the  loss  of  the  services  of  his  wife  made  ill  by 
the  failure  to  carry  himself  and  her.'*  In  explanation  of  the 
refusal  to  carry,  the  conduct  of  the  plaintiff  when  previously  a 
passenger  may  be  shown ;  but  such  evidence  will  not  prevent  the 
recovery  of  ndtaiinal  damages  or  such  compensatory  damages  as 
were  sustained.**  The  cost  of  a  meal  for  another  person  to  a 
passenger  riding  on  a  pass  and  wrongfully  ejected  from  a  train, 
and  the  cost  of  a  meal  for  the  passenger,  except  to  the  extent  that 

81  Berley   v.   Seaboard   A.   L.   R.,  88  Bro-wn  v.  Georgia,  etc.  R.  Co., 

83  S-  C.  411.  119  (ja.  88. 


82  San  Antonio,  etc.  R.  Co.  v. 
Thigpen,  —  Tex.  Civ.  App.  — ,  152 
S.  W.  848,  citing  several  local  cases.       152  Ky.  220,  43  L.R.A.(N.S.)    820. 


84  Reason  v.  Paducah  &  I.  F.  Co., 
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it  exceeded  what  he  ■would  have  had  to  pay  if  he  had  been  per- 
mitted to  continue  on  his  journey,  cannot  be  recovered. '° 

§  936.  Same  subject;  loss  of  time,  expense,  exposure, 
humiliation.  If  the  journey  is  delayed  there  vyill  be  a  loss  of 
time,  and  the  passenger  is  entitled  to  compensation  for  it,'*  and 
also  for  any  increased  expense  reasonably  incurred  during  the 
delay  *''  or  to  procure  other  conveyance  when  necessary.''  Ex- 
penses incurred  by  others  because  of  the  plaintiff's  situation  may 


85  Louisville  &  N.  E.  Co.  v.  Daw- 
son, 11  Ala.  App.  621. 

86  iiouisville  &  N.  R.  Co.  v.  Spur- 
ling,  160  Ky.  819,  citing  the  text 
(where     agent    falsely    represented 

that  passenger  could  complete  jour- 
ney unhampered  by  flood)  ;  St. 
Louis  S.  E.  Co.  V.  White,  99  Tejf. 
359,  2'L.R.A.(N.S.)  110;  Louis- 
ville &  N.  E.  Co.  V.  Gaddie,  31  Ky. 
L.  Eep.  502;  Northern  Cent.  E.  Co. 
V.  O'Conner,  76  Md.  207,  217,  16 
L.E.A.  449,  35  Am.  St.  422;  Balti- 
more &  0.  E.  Co.  V.  Carr,  71  Md. 
135;  International,  etc.  E.  Co.  v. 
Campbell,  1  Tex.  Civ.  App.  .509; 
Gisleson  v.  Minneapolis  &  St.  L.  E. 
Co.,  85  Minn.  329;  Eansberry  v. 
North  American  T.  &  T.  Co.,  22 
Wash.  476,  citing  the  text;  Hansley 
V.  Jamesville  &,  W.  E.  Co.,  115  N. 
C.  602,  44  Am.  St.  474,  32  L.E.A. 
543;  Pullman's  P.  C.  Co.  v.  King, 
99  Fed.  380,  39  C.  C.  A.  573,  7  Am. 
Neg.  Rep.  376;  The  Mormannia,  62 
Fed.  469;  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  339,  98  Am.  Dec.  229, 
10  Am.  Neg.  Cas.  217;  Schmidt  v. 
Cleveland,  etc.  E.  Co.,  25  Ky.  L. 
Rep.  11. 

Loss  of  time  may  be  recovered  for 
where  baggage  is  carried  beyond  its 
destination.  Chicago,  etc.  R.  Co.  v. 
Moss,  89  Ark.  187.  It  is  otherwise 
as  to  loss  of  time  after  breach  of 
the  contract,  while  the  plaintiff  is 
awaiting  the  trial  of  his  case.    The 


Stanley   Dollar,    160    Fed.    911,    88 
C.  C.  A.  93. 

87  Louisville  &  N.  R.  Co.  v.  Spur- 
ling,  supra  (including  cost  of  ticket 
where  attempted  journey  unsuccess- 
ful) ;  St.  Louis  S.  R.  Co.  v.  Branch, 
106  Ark.  269;  Cincinnati,  etc.  R. 
Co.  V.  Raine,  130  Ky.  454,  132  Am. 
St.  400,  ig'  L.R.A.(N.S.)  7-53;  Rock 
Creek  S.  S.  Co.  v.  Boyd,  111  Md. 
189 ;  Coleman  v.  Railroad,  138  N.  C. 
351;  International,  etc.  R.  Co.  v. 
Harder,  36  Tex.  Civ.  App.  151;  In- 
ternational, etc.  E.  Co.  V.  Campbell, 
supra,  and  cases  cited  in  next  note. 

88  Arnold  v.  Atchison,  etc.  R.  Co., 
81  Kan.  400;  Stewart  v.  Baltimore 
&  0.  R.  Co.  (Misc.),  88  N.  Y.  Supp. 
377;  Taber  v.  Seaboard  A.  L.  R., 
84  S.  C.  291;  Turner  v.  Great 
Northern  R.  Co.,  15  Wash.  213,  55 
Am.  St.  883,  citing  the  text;  Rans- 
berry  v.  North  American  T.  &  T. 
Co.,  22  Wash.  476;  Procter  v. 
Southern  California  R.  Co.,  130  Cal. 
20;  Hansley  v.  Jamesville  &  W.  E. 
Co.,  supra;  Miller  v.  King,  88  Hun 
181;  Pullman's  P.  C.  Co.  v.  King, 
supra;  International,  etc.  R.  Co.  v. 
Doolan,  56  Tex.  Civ.  App.  503. 

A  passenger  who  hires  a  special 
train  cannot  recover  the  cost  from 
the  ,  defaulting  carrier  unless  he 
shows  that  he  would  have  incurred 
the  expenditure  if  he  had  missed 
the  train  on  which  he  was  to  go 
through  his  own  fault.     Bright  v. 
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also  be  recovered  if  their  attention  to  Mm  was  necessary."  If 
illness  results  the  attendant  expense  and  resulting  loss  of  serv- 
ices are  elements  of  damage  if  available  precautions  to  prevent 
these  losses  have  been  utilized.®*  If  physical  suffering  resulted 
from  the  walk  made  necessary  by  the  wrong  done  there  may  be  a 
recovery  therefor  and  for  such  other  special  damages  as  were 
sustained  though  these  were  not  within  the  contemplation  of  the 
parties  if  they  are  of  such  a  nature  as  might  have  been  antici- 
pated as  likely  to  result.®^  Where  a  book-keeper  was  detained 
by  the  fault  of  the  carrier  for  an  unreasonable  time  it  was  ad- 
missible to  prove  the  rate  of  wages  at  the  place  of  destination 
for  the  consideration  of  the  jury  in  fixing  the  damages,  but  not 
as  their  measure;  and  it  was  proper  that  the  jury  should  weigh 
the  probabilities  that  he  would  have  immediate  and  continued 
employment  had  he  arrived  without  such  detention.®*  '  And  it 
has  been  held  in  such  an  action  that  the  fact  that  there  is  no  evi- 
dence of  the  value  of  the  plaintiff's  time  does  not  prevent  the 


Peninsular  &  0.  S.  N.  Co.,  2  Com. 
Cas.  106  (1897)  ;  Hamlin  v.  Great 
Northern  R.  Co.,  1  H.  &  N.  408. 

A  passenger  who  has  been  refused 
transportation  may  recover  as  spe- 
cial damages  for  expense  necessarily 
incurred  for  telegrams  informing 
his  family  and  business  associates 
of  his  whereabouts.  Alabama,  etc. 
R.  Co.  V.  Tapia,  94  Ala.  226,  8  Am. 
Neg.  Cas.  26. 

In  Le  Blanche  v.  London,  etc.  R. 
Co.,  1  C.  P.  Div.  286,  the  principle 
is  thus  stated:  If  one  party  does 
not  perform  his  contract  the  other 
may  do  so  for  him  as  reasonably 
near  as  may  be,  and  charge  him  for 
the  reasonable  expense  incurred  in 
so  doing;  and  a  proper  test  of  what 
is  reasonable  in  such  a  case  as  the 
plaintiff's  [who  failed  to  make  con- 
nections and  was  obliged  to  wait 
for  the  next  train  to  take  him  to 
hia  destination,  which  delayed  him 
in  leaving  the  place   where  connec- 


tions were  made  about  one  hour; 
he  toolc  a  special  train  and  reached 
his  destination  about  one  hour 
earlier  than  he  would  have  done  if 
he  had  waited  for  the  next  regular 
train;  he  had  no  business  engage- 
ment requiring  that  he  should  be 
there  at  any  particular  time]  is  to 
consider  whether,  according  to  the 
ordinary  habits  of  society,  a  person 
delayed  on  his  journey,  under  cir- 
cumstances for  which  the  company 
were  not  responsible,  would  have 
incurred  the  expenditure  in  ques- 
tion on  his  own  account. 

89  Lewark  v.  Parkinson,  73  Kan. 
553,  5  L.R.A.(N.S.)  1069,  20  Am, 
Neg.  Rep.  81. 

90  Brown  v.  Georgia,  etc.  R.  Co., 
119  Ga.  88. 

91  International,  ete.  R.  Co.  v. 
Sammon,  35  Tex'.  Civ.  App.  96. 

92  Yonge  V.  Pacific  M.  S.  S.  Co.,  1 
Cal.  353.  See  Kleven  v.  Great 
Northern  R.  Co.,  70  Minn.  79. 
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jury  giving  him  such  compensation  as  they  think  reasonahle.'* 
The  value  of  the  time  lost  by  an  attorney  is  best  measured  by  his 
earnings  as  such  either  before  or  after  the  time  in  question ;  the 
value  of  the  time  of  practicing  attorneys  of  his  capacity  is  not 
a  safe  basis  for  awarding  damages.'*  If  the  carrier  has  no  knov^l- 
edge  of  the  circumstances  which  make  the  time  of  an  attorney 
peculiarly  valuable  his  recovery  must  be  based  on  his  average 
earnings  for  the  preceding  year.'*  The  rate  of  compensation  for 
lost  time  should  be,  where  a  passenger  is  carried  only  a  part  of 
the  way  to  his  destination,  the  sum  paid  at  the  place  of  destina- 
tion for  the  character  of  labor  he  was  adapted  to  and  usually  fol- 
lowed as  a  vocation,  allowance  being  made  for  what  length  of 
time  he  could"  probably  have  obtained  employment  and  at  what 
compensation,  less  the  necessary  expenses  of  his  living.'® 

In  an  action  against  a  carrier  for  failure  to  carry  the  plaintiff 
from  New  York  to  San  Francisco  via  Nicaragua,  according  to 
his  agreement,  to  furnish  suitable  accommodations,  and  for  neg- 
ligent detention  on  the  way  and  consequent  unnecessary  expo- 
sure to  an  unhealthy  climate,  it  was  held  proper  to  ^receive  evi- 
dence as  to  how  much  he  was  exposed  to  the  sun  and  rains  while 
crossing  the  isthmus,  and  to  show  that  the  climate  there  was  bad, 
so  that  the  jury  could  determine  whether  his  sickness  was  caused 
by  the  defendant's  negligence  or  breach  of  duty;  and  that  the 
time  he  lost  by  reason  of  his  detention  on  the  isthmus,  his  ex- 
penses there  and  on  his  return  to  New  York,  the  time  he  lost  by 
reason  of  his  sickness  after  he  returned,  and  the  expenses  of  such 
sickness,  so  far  as  it  was  occasioned  by  the  defendant's  negli- 
gence or  breach  of  duty,  were  damages  he  was  entitled  to  re- 
cover ;  and  the  def todant  having  refused  to  convey  him  from  the 
isthmus  to  his  destination,  he  was  entitled  also  to  recover  the 
money  paid  for  his  passage  on  the  stipulated  voyage."  Damages 
for  "worriment"  and  disappointment  by  one  who  is  not  carried 

M  Ward   V.   Vanderbilt,   34   How.  98  Ransberry  v.   North   American 

Pr.  144,  4  Abb.  App.  Dec.  521.  T.  &  T.  Co.,  22  Wash.  476 


97  Williams     v.     Vanderbilt,     28 

N.  Y.  217;   Bonateel  v.  Vanderbilt, 

96Cooley  V.  Pennsylvania  R.  Co.,       21  Barb.  26;  Schmidt  v.  Cleveland, 


9t  Turner  v.  R.  Co.,  supra. 
96  Cooley  V.  Pennsylvania  ] 
40  N.  Y.  Misc.  239.  etc.  R.  Co.,  25  Ky,  L.  Rep.  11. 


3446  SUTHERLAND  OK  DAMAGES.  [§  936 

according  to  the  carrier's  contract  because  lie  is  obliged  to  pay 
out  naore  money  than  he  had  contemplated,  his  means  being  lim- 
ited ;  because  he  could  not  hear  from  home  owing  to  the  interrup- 
tion of  telegraphic  communication,  and  because  of  the  sickness 
of  his  wife  and  inability  to  make  her  comfortable  are  too  re- 
mote." But  it  is  otherwise  as  to  the  humiliation  suffered  by  one 
who  is  wrongfully  refused  admission  to  the  carrier's  conveyance 
or  is  wrongfully  put  off  the  same.'*  It  is  immaterial  to  the  right 
of  an  ejected  passenger  to  recover  for  the  indignity  put  upon 
him  as  to  the  number  of  persons  present  at  the  time  of  the  ejec- 
tion.* In  such  a  case  discomfort,  exp6sure,  inconvenience  and 
sickness  are  elements  which  affect  the  recovery.^  Where  a  per- 
son waiting  to  become  a  passenger  was  ejected  from  the  wait- 
ing room  of  the  carrier  the  humiliation  suffered,  in  addition  to 
the  mental  and  physical  pain  arising  from  other  causes,  was  an 
element  of  the  recovery.'  The  recovery  for  indignity,  wounded 
pride,  humiliation  and  mental  suffering  is  not  dependent  upon 
the  existence  of  malice  or  wilfulness  on  the  part  of  the  defend- 
ant.* 

§  937.  Same  subject;  exemplary  damages.  In  one  case  the 
plaintiff  was  allowed  to  show,  in  aggravation  of  damages,  that 
his  physical  condition  unfitted  him  to  bear  the  exposure  to 
which  he  was  subjected  in  consequence  of  the  carrier's  neg- 
lect to  stop  his  boat  according  to  his  advertisement  and  take  him 
on  board;  and  it  was  held  that  exemplary  damages  might  be 
recovered  if  such  conduct  was  wilful  or  capricious.^  Such 
damages  have  been  allowed  where  there  was  a  wilful,  reckless 
or  capricious  neglect  to  stop  a  train  at  a  station  where  it  should 
have  stopped  on  being  signaled  to  do  so,  independently  of  the 

98  Turner  v.  E.  Co.,  swpra.  tie,  66  Kan.  378,  13  Am.  Neg.  Rep. 

99  Cleveland,  etc.  E.  Co.  v.  Kins-  624,  97  Am.  St.  376,  61  L.R.A.  122. 
ley,  27  Ind.  App.  135;  Gisleson  v.  Z  Texas  &  P.  R.  Co.  v.  Wynn,  44 
Minneapolis   &    St.   L.    E.    Co.,    85  Tex.  Civ.  App.  29. 

Minn.  329,  11  Am.  Neg.  Eep.  449 ;  3  Texas  M.  E.  Co.  v.  Geraldon,  54 

Eunyan  v.  Central  E.  Co.,  65  N.  J.  Tex.  Civ.  App.  71. 

L.    228;    Ehodes   v.   Eapid   Transit  *  Coine  v.   Chicago  &  N.  E.   Co., 

Co.,  16  Hawaii  319;  Berley  v.  Sea-  123  Iowa  458. 

board  A.  L.  E.,  83  S.  C.  411.  SHeirn   v.   MeCaughan,   32   Miss. 

1  Kansas  City,  etc.  R.  Co.  v.  Lit-  17. 
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health  of  the  person  who  desired  to  become  a  passenger,'  and 
where  there  was  such  neglect  to  stop  a  street  car,  the  employee 
having  insulted  the  person  who  desired  the  car  stopped,  on  his 
thereafter  becoming  a  passenger,''  and  where  the  refusal  to 
carry  has  in  it  an  element  of  gross  or  wanton  negligence.'  In 
South  Carolina  a  carrier  whose  conductor  breaks  his  promise 
to  a  prospective  passenger  that  he  will  hold  the  train  for  him 
until  he  can  buy  a  ticket  is  liable  for  punitive  damages,®  and  so 
whenever  the  refusal  to  carry  is  wilful,  wrongful  and  inten- 
tional.^" Compelling  a  passenger  to  pay  money  under  threat 
of  a  wrongful  expulsion  is  cause  for  imposing  such  damages.*^ 
Where  the  general  passenger  agent  of  a  carrier  repudiated  a 
large  number  of  tickets  issued  and  sold  by  his  authority  and  the 
plaintiff,  holding  such  a  ticket  in  good  faith,  was  ejected  from  a 
train  the  court  said  such  contemptuous  disregard  for  the  rights 
of  innocent  holders  of  such  tickets  constituted  that  degree  of 
reckless  disregard  for  public  and  contractual  obligations  as  to 
justify  the  imposition  of  exemplary  damages.^^  And  where 
the  sale  of  a  return  ticket  was  made  with  knowledge  that  the 
defendant  would  cease  to  operate  the  road  during  the  life  of  the 
ticket  the  jury  was  warranted  in  inferring  wilfulness  on  its 
part  in  failing  to  provide  the  plaintiff  with  suitable  transporta- 
tion, and  in  awarding  exemplary  damages  for  that  wrong.  In 
fixing  the  amount  to'be  so  awarded  the  jury  properly  considered 

eid.;  Central  R.  Co.  v.  Dutton,  7  9Gillman  v.   Florida  Cent.  &  P. 

Ga.    App.    755;    Williams   v.    Caro-  R-  Co.,  53  S.  C.  210. 

lina  &  W.  R.  Co.,  144  N.  C.  498,  12  ^^  Kibler  v.  Southern  R.,  64  S.  C. 

L.R.A.(N.S.)    191;    Wilson  v.   New  242;   Seaboard  A.  L.  R.  v.  Searbor- 

Orleans  &  N.  R.  Co.,  63  Miss.  352;  O'^^'^'   52    Fla.   425;    Story  v.   Nor- 

A-labama,  etc.  R.  Co.  v.  Sellers,  93  ^°^^  &   «.   R.   Co.,   133   N.   C.   59; 

Ala.   9,  30  Am.  St.  17;   Thomas  v.  Vlasserviteh  v.  Augusta  &  A.  R.  Co., 

Southern   R.   Co.,    122   H-   C.    1005,       ^'  ^^'J^'tnT.!''^""'  ^-  ^°"''" 

,     ,       ,  .+  .        ri  ern  R.,  64  S.  C.  514. 

and    local    cases    cited.      Compare  „g^.^j^   ^_   ^^^^^^^  ^  ^^ 

Martin  y.   Columbia   &   G.   R.    Co.,  g_  ^    ^^^^   g^  l.R.A.(N.S.)    708,  4 

32  S.  C.  592.  j^   p    p   j^    jQj^g.  Tjjjjggpjj  ^   g^^^^ 

7  Jackson   E.   R.   L.  &  P.   Co.   v.  gg  g.  c.  7;  Tant  v.  Same,  87  S.  C. 
Lowry,  79  Miss.  431.  isl    Contra,  Carr  v.  Toledo  T.  Co., 

8  Kansas  City,  etc.  R.  Co.  v.  Lit-  19  Ohio  C.  C.  281. 

tie,  66  Kan.  378,  13  Am.  Neg.  Rep.  12  Cowen  v.  Winters,  96  Fed.  929, 

524,  97  Am.  St.  376,  61  L.R.A.  122.      37  C.  C.  A.  628. 
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causes  even  remotely  contributing  to  the  injury,  not  for  the 
purpose  of  giving  damages  for  the  injury  thus  caused,  hut 
that  they  might  have  in  view  all  the  facts  and  circumstances  in 
awarding  exemplary  damages."  In  opposition  to  some  of  the 
cases  noticed,  and  in  accordance  with  the  general  principle  gov- 
erning the  imposition  of  punitive  damages,  it  has  been  ruled 
that  the  mere  refusal  to  carry  a  person  who  has  bought  a  ticket 
does  not  show  such  malice  or  wantonness  as  subjects  the  car- 
rier to  liability  for  such  damages."  They  cannot  be  recovered 
where  the  failure  to  carry  results  from  the  carrier's  defective 
equipment,  the  only  injuries  alleged  being  inconvenience,  delay 
and  disappointment,  and  no  proof  of  bad  motive  on  the  part  of 
the  defendant  being  shown. ^*  Needlessly  inflicting  injuries  upon 
an  ejected  trespasser  is  cause  for  the  allowance  of  exemplary 
damages  in  the  discretion  of  the  jury.'*  Exemplary  damages 
may  not  be  recovered  by  one  who  becomes  a  passenger  for  the 
purpose  of  being  ejected  so  as  to  bring  an  action  against  the  car- 
rier." "A  careless  unconsciousness  of  plaintiff's  possible  dan- 
ger" in  alighting  from  a  train  before  the  station  was  reached  in 
consequence  of  it  being  prematurely  called  is  not  a  basis  for 
awarding  punitive  damages. '* 

§  938.  Removal  of  passenger  at  wrong  place;  loss  of  time, 
expense,  consequences  of  exposure.  The  right  to  recover  the  pas- 
sage money  or  fare  paid  in  advance,  where,  by  the  carrier's 
fault,  the  plaintiff  is  not  carried;  his  right  to  be  compensated 
for  loss  of  time  while  delayed  by  such  fault;  to  have  refunded 
any  personal  expenses'  reasonably  incurred  during  such  deten- 
tion, and  any  extra  expense  prudently  paid  to  procure  other 

13  Pickens  v.  South  Carolina  &  32  L.E.A.  543;  Judice  v.  Southern 
G.  E.  Co.,  54  S.  C.  498.  Pac.  Co.,  47  La.  Ann.  255. 

14  Georgia  E.  &  B.  Co.  v.  Greer,  16  Louisville  &  N.  E.  Co.  v.  Cot- 
7  Ga.  App.  292;  Barnett  v.  Chicago  tengim,  31  Ky.  L.  Eep.  871,  13 
&  A.  Co.,  75  Mo.  App.  446;  Thomas  LEA  (NS  )    624 

V.  Southern  E.  Co.,  122  N.  C.  1005; 
Illinois   Cent.  E.  Co.   v.   Moore,   79 


IT  Southern  E.  Co.  v.  Barlow,  104 


Miss.    766;     Same    v.    Pearson,    80  ^a.  213,  4  Am.  Neg.  Eep.   610,   69 

Miss.  26.     See  §  950.  A™-  ^t.  166. 

iBHansley  v.  Jamesville  &  W.  E.  "St.  Louis  S.  E.  Co.  v.  Pearson, 

Co.,  115  N.  C.  602,  44  Am.  St.  474,  88  Ark.  200. 
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conveyance  to  make  or  continue  the  journey,  or  to  return  wlien 
it  has  been  interrupted  and  must  be  abandoned,  is  clear,  and 
rests  upon  the  most  obvious  principles  of  justice.^*  If  a  carrier 
engages  to  put  a  person  down  at  a  given  place  and  does  not  do 
so,  but  puts  him  down  somewhere  else,  it  must  be  in  the  con- 
templation of  everybody  that  the  passenger  put  down  at  the 
wrong  place  must  get  to  his  destination  or  to  his  starting  place 
somehow  or  other.  If  there  are  means  of  conveyance  for  getting 
there  he  may  take  them  and  the  carrier  is  responsible  for  the 
expense ;  but  if  there  are  no  means  the  carrier  must  compensate 
him  for  personal  inconvenience,  the  consequences  of  exposure 
and  the  other  actual  injurious  concomitants  of  such  a  predica- 
ment and  of  any  available  method  of  extrication.^* 


19  §  936  and  cases  cited;  Jacobs  v. 
Third  Ave.  E.  Co.,  71  App.  Div. 
(N.  Y.)  199,  11  Am.  Neg.  Rep.  615; 
Railway  Co.  v.  Davis,  56  Ark. 
51;  Butler  v.  Manchester,  etc.  R. 
Co.,  21  Q.  B.  Div.  207;  The 
Zenobia,  Abb.  Adm.  80;  Le  Blanche 
V.  London,  etc.  R.  Co.,  1  C.  P.  Div. 
286;  Hamlin  v.  Great  Northern 
R.  Co.,  1  H.  &  N.  408;  Porter 
V.  The  New  England,  17  Mo. 
290;  Hobbs  v.  London,  etc.  R.  Co., 
L.  R.  10  Q.  B.  Ill ;  Denton  v.  Great 
Northern  R.  Co.,  5  El.  &  B.  860; 
Cranston  v.  Marshall,  5  Ex.  395; 
Brown  v.  Chicago,  etc.  R.  Co.,  54 
Wis.  342,  7  Am.  Neg.  Gas.  203; 
Kansas  City,  etc.  E.  Co.  v.  Foster, 
134  Ala.  244;  Railway  Co.  v.  Dean, 
43  Ark.  529,  51  Am.  Rep.  584; 
Pennsylvania  R.  Co.  v.  Connell,  112 
111.  295;  Chicago,  etc.  R.  Co.  v. 
Brisbane,  24  111.  App.  463,  8  Am. 
Neg.  Cas.  195;  Southern  Kansas  R. 
Co.  V.  Rice,  38  Kan.  398,  8  Am.  Neg. 
Cas.  274,  5  Am.  St.  766;  Baltimore 
&  O.  R.  Co.  V.  Carr,  71  Md.  135; 
Patterson  v.  Detroit,  etc.  R.  Co.,  56 
Mich.  172;  Dorrah  v.  Illinois  Cent. 
R.  Co.,  65  Misa.  14,  7  Am.  St.  729; 
Willson  V.  Northern  Pae.  R.  Co.,  5 
Suth.  Dam.  Vol.  III.— 63. 


Wash.  621;  Pennsylvania  E.  Co.  v. 
Spicker,  105  Pa.  142,  8  Am.  Neg. 
Cas.  617;  Airey  v.  Pullman  P.  C. 
Co.,  50  La.  Ann.  648;  St.  Louis,  etc. 
R.  Co.  V.  Baty,  88  Ark.  282;  Dalton 
V.  Kansas  City,  etc.  R.  Co.,  78  Kan. 
232,  17  L.R.A.(N.S.)  1226;  Louis- 
ville &  N.  R.  Co.  V.  Scott,  141  Ky. 
538,  34  L.R.A.(N.S.)  206;  Short  v. 
St.  Louis,  etc.  R.  Co.,  150  Mo.  App. 
359,  4  N.  C.  C.  A.  1001;  Glover  v. 
Atchison,  etc.  R.  Co.,  129  Mo.  App. 
563;  Taber  v.  Seaboard  A.  L.  K., 
81  S.  C.  317.  Compare  Leek  v. 
Northern  Pac.  R.  Co.,  65  Wash.  453, 
4  N.  C.  C.  A.  999,  and  see  Pierson  v. 
Illinois  Cent.  R.  Co.,  149  Mich.  167 ; 
Daymon  v.  Westchester  St.  E.  Co., 
154  App.  Div.   (N.  Y.)   796. 

The  right  to  recover  the  price  of 
the  ticket  must  be  pleaded.  Pierson 
v.  Illinois  Cent.  E.  Co.,  159  Mich. 
110. 

20  Baltimore  &  0.  E.  Co.  v.  Thorn- 
ton, 188  Fed.  868,  4  N.  C.  C.  A.  411 ; 
Central  R.  Co.  v.  Morgan,  161  Ala. 
483;  Same  v.  Ashley,  159  Ala.  145; 
Dalton  v.  Kansas  City,  etc.  R.  Co., 
78  Kan.  232,  17  L.R.A.(N.S.)  1226; 
C,  N.  0.  &  T.  P.  E.  Co.  V.  Branden- 
berg,  142  Ky.  814;  Louisville  &  N. 
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Where  a  passenger  has  bought  a  ticket  and  is  carried  beyond 
the  station  for  which  he  is  ticketed,  without  any  fault  on  his 


R,  Co.  V.  Scott,  141  Ky.  538,  34 
L.R.A.(K.S.)  206;  AdamB  v.  Beaver 
Valley  T.  Co.,  41  Pa.  Super.  Ct. 
403;  White  v.  Metropolitan  St.  E. 
Co.,  132  Mo.  App.  339;  Reimard  v. 
Bloomsburg  &  S.  R.  Co.,  228  Pa. 
384;  Arnold  v.  Rhode  Island  Co.,  28 
E.  I.  118;  Levan  v.  Atlantic  C.  L. 
R.  Co.,  86  S.  C.  514;  Rountree  v. 
Same,  73  S.  C.  268;  Latour  v. 
Southern  R.,  71  S.  C.  532;  Gulf,  etc. 
R.  Co.  V.  Bunn,  41  Tex.  Civ.  App. 
503;  Same  v.  Russell,  38  Tex.  Civ. 
App.  291;  Pecos,  etc.  R.  Co.  v.  Wil- 
liams, 34  Tex.  Civ.  App.  100;  Hous- 
ton &  T.  Cent.  R.  Co.  v.  McNeel,  33 
Tex.  Civ.  App.  153;  Shannon  v. 
Northern  Pac.  R.  Co.,  44  Wash. 
321;  Yazoo  &  M.  V.  R.  Co.  v.  Har- 
die,  106  Miss.  436;  Ft.  Smith  & 
W.  E.  Co.  V.  Ford,  34  Okla.  575, 
41  L.R.A.(N.S.)  745;  St.  Louis,  etc. 
R.  Co.  V.  Davis,  37  Okla.  340;  Louis- 
ville &  N.  R.  Co.  V.  Sanders,  7  Ala. 
App.  543;  Lilly  v.  St.  Louis,  etc.  R. 
Co.,  31  Okla.  521,  39  L.R.A.(N.S.) 
663 ;  St.  Louis,  etc.  R.  Co.  v.  Brown, 
100  Ark.  107,  4  N.  C.  C.  A.  636; 
Railway  Co.  v.  Trimble,  54  Ark. 
354;  Hot  Springs  R.  Co.  v.  Deloney, 
65  Ark.  177,  4  Am.  Neg.  Rep.  1,  67 
Am.  St.  913;  Gorman  v.  Southern 
Pac.  Co.,  97  Cal.  1,  8  Am.  Neg.  Cas. 
69,  33  Am.  St.  157;  Pullman's  P.  C. 
Co.  V.  King,  99  Fed.  380,  7  Am. 
Neg.  Rep.  376,  39  C.  C.  A.  573;  The 
President,  92  Fed.  673;  Lake  Erie 
&  W.  R.  Co.  V.  Close,  5  Ind.  App. 
444,  8  Am.  Neg.  Cas.  199;  Miller 
V.  King,  21  App.  Div.  (N.  Y.)  192; 
Pittsburgh,  etc.  R.  Co.  v.  Hannigh, 
39  Ind.  509,  8  Am.  Neg.  Cas.  206 ;  P. 
C.  C.  etc.  R.  Co.  V.  Reynolds,  55 
Ohio  St.  370,  60  Am.  St.  706;  Penn- 
sylvania Co.  V.  Bray,  125  Ind.  229; 


Northern  Pac.  R.  Co.  v.  Pauson,  70 
Fed.  585,  8  Am.  Neg.  Cas.  705,  17 
C.  C.  A.  287,  30  L.R.A.  730;  Pull- 
man P.  C.  Co.  v.  McDonald,  2  Tex. 
Civ.  App.  322;  Norfolk,  etc.  R.  Co. 
V.  Neely,  91  Va.  539;  Brown  v.  Chi- 
cago, etc.  R.  Co.,  54  Wis.  342; 
Evans  v.  St.  Louis,  etc.  E.  Co.,  11 
Mo  App.  463,  8  Am.  Neg.  Cas.  486 ; 
Winkler  v.  Same,  21  id.  99,  9  Am. 
Neg.  Cas.  497;  Lake  Shore,  etc.  E. 
Co.  V.  Rosenzweig,  113  Pa.  519,  10 
Am.  Neg.  Cas.  79;  I.  &  G.  N.  R.  Co. 
V.  Terry,  62  Tex.  380,  50  Am.  Rep. 
529;  H.  &  T.  C.  R.  Co.  v.  Rand,  W. 
&  W.  (Tex.)  100;  Paddock  v.  Atchi- 
son, etc.  R.  Co.,  37  Fed.  841,  8  Am. 
Neg.  Cas.  706;  Schumaker  v.  St. 
Paul  &  D.  R.  Co.,  46  Minn.  39 ;  Ala- 
bama, etc.  R.  Co.  V.  Sellers,  93  Ala. 
9,  30  Am.  St.  17;  Cleveland,  etc. 
R.  Co.  V.  Quillen,  22  Ind.  App.  496; 
Duggan  V.  Baltimore  &  0.  R.  Co., 
159  Pa.  248,  39  Am.  St.  672,  8  Am. 
Neg.  Cas.  618;  Louisville  &  N.  R. 
Co.  V.  Hine,  121  Ala.  234;  Rose  v. 
King,  76  App.  Div.  (N.  Y.)  308; 
Guthier  v.  Minneapolis  &  St.  L.  R. 
Co.,  87  Minn.  355;  Bullock  v.  White 
Star  S.  Co.,  30  Wash.  448.    See  §  36. 

A  passenger  wrongfully  removed 
may  prove  the  fact  of  his  arrest,  his 
transportation  in  a  patrol  wagon 
and  his  subsequent  discharge  from 
arrest,  the  arrest  being  made  upon 
the  order  of  the  conductor  and  be- 
ing a  part  of  the  act  of  ejectment. 
Jenkins  v.  Brooklyn  Heights  E.  Co., 
29  App.  Div.  (N.  Y.)  8,  4  Am.  Neg. 
Rep.  555.  See  Murdock  v.  Boston  & 
A.  R.  Co.,  137  Mass.  293,  50  Am. 
Rep.  307,  8  Am.  Neg.  Cas.  416. 

A  passenger  ejected  from  a  street 
car  may  recover  substantial  dam- 
ages though   no  actual   injury  was 
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part,  he  tas  a  right  of  action  for  at  least  nominal  damages 
though  he  suffers  no  actual  injury,  and  for  such  actual  injury 
as  he  may  in  fact  suffer.'^    The  rights  of  a  passenger  who,  is 


sustained,  and  the  circumstances 
did  not  justify  the  recovery  of  puni- 
tive damages.  Lawshe  v.  Tacoma 
E.  &  P.  Co.,  29  Wash.  681. 

In  such  a  case  the  damages  are 
not  limited  to  compensation  for  the 
trouble  and  expense  caused  the  pas- 
senger. A  judgment  for  $143  was 
affirmed.  Laird  v.  Pittsburg  T.  Co., 
166  Pa.  4,  8  Am.  Neg.  Cas.  617. 

The  fact  that  a  passenger  from 
whom  illegal  fare  is  exacted  is 
obliged  to  borrow  money  to  pay  it  is 
too  remote  to  be  a  basis  for  award- 
ing damages;  and  so  is  the  fact  that 
comments  were  made  on  the  trans- 
action by  other  passengers.  Hoff- 
man V.  Northern  Pac.  R.  Co.,  45 
Minn.  53,  10  Am.  Neg.  Cas.  444. 

In  North  American  T.  &  T.  Co. 
V.  Morrison,  178  U.  S.  262,  44  L.  ed. 
1061,  there  was  a  breach  of  a  con- 
tract to  carry  from  Seattle  to  Daw- 
son City;  performance  ceased  at  Ft. 
Yulcon.  The  right  to  the  recovery 
of  the  cost  of  the  ticket,  the  expense 
of  returning  to  Seattle,  the  cost  of 
remaining  there  and  the  value  of 
the  time  lost   was   favored. 

The  failure  to  make  connection 
with  another  train  may  be  ground 
for  the  recovery  of  the  resulting 
expense  and  the  value  of  the  time 
lost,  but  not  for  vexation  or  per- 
sonal inconvenience  where  a  place 
of  shelter  is  accessible.  Cincinnati, 
etc.  E.  Co.  V.  Raine,  130  Ky.  454, 
19   L.E.A.(N.S.)    753. 

The  authorities  are  not  agreed 
whether,  in  the  absence  of  circum- 
stances justifying  exemplary  dam- 
ages, the  recovery  must  be  limited 
to  a  sum  which  will  compensate  the 
plaintiff  for   the  resulting   trouble, 


delay  and  expense  of  completing  his 
journey.  The  negative  is  main- 
tained in  a  late  case  in  Georgia, 
which  approves  Laird  v.  Pittsburg 
T.  Co.,  166  Pa.  4,  and  disapproves 
Pine  V.  St.  Paul  City  R.  Co.,  50 
Minn.  144,  16  L.E.A.  347;  Eddy  v. 
Syracuse  E.  T.  Co.,  50  App.  Div. 
(N.  Y.)  109,  7  Am.  Neg.  Eep.  602; 
Carr  v.  Toledo  T.  Co.,  9  Ohio  C.  C. 
281;  Georgia  E.  &  E.  Co.  v.  Baker, 
125  Ga.  562,  7  L.E.A.(N.S.)  103, 
114  Am.  St.  246. 

A  husband  who  has  paid  for  the 
transportation  of  himself  and  his 
wife  may  recover  the  cost  of  further 
transportation  to  enable  her  to 
reach  her  destination.  Miller  v. 
Baltimore  &  0.  E.  Co.,  89  App. 
Div.  (N.  Y.)  457.  This  was  an 
action  for  the  breach  of  a  contract 
to  carry  on  a  train  without  change. 
The  recovery  was  limited  to  the  ad- 
ditional expense  of  going  on  another 
train  from  the  point  where  that 
first  taken  stopped;  a  recovery  for 
inconvenience,  annoyance  and  delay 
was  denied. 

The  damages  for  being  put  off  a 
train  at  other  than  a  usual  stop- 
ping place  are  based  upon  the  actual 
injury  to  the  person  and  the  pecuni-  ' 
ary  loss  suffered  in  walking  to  the 
station.  St.  Louis,  etc.  R.  Co.  v. 
Williams,  100  Ark.  356. 

It  is  competent  to  show  what  im- 
mediately and  naturally  followed 
the  eviction  of  a  passenger,  as  that 
he  was  a  long  distance  from  friends. 
Mnuntford  v.  Cunard  S.  S.  Co.,  202 
Mass.  345. 

21  Central  E.  Co.  v.  Morgan,  161' 
Ala.  483;  St.  Louis,  etc.  R.  Co.  v. 
Day,  86  Ark.  104;  Owens  v.  Atlan- 
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wrongfully  set  down  at  an  improper  place  are  not  affected  by 
the  state  of  his  health  or  the  ignorance  of  the  carrier  concerning 
it,  though  the  consequent  injuries  may  be  greater  than  they 
would  otherwise  have  been.^*  A  female  passenger  who  is  carried 
beyond  her  destination  and  obliged  to  alight  some  distance 
therefrom  and  walk  back  through  a  rain  may  show  that  she  had 
an  infant  in  her  arms.  Such  testimony  tends  to  prove  the  wil- 
fulness of  the  wrong  in  ejecting  her  where  there  was  no  shelter ; 
and  this,  whether  regard  is  had  to  the  infant  per  se  or  the 
mother's  natural  solicitude  for  it,  or  whether  it  be  regarded  only 


tic  C.  L.  K.  Co.,  147  N.  C.  357;  St. 
Louis  S.  K.  Co.  V.  Eicketts,  96  Tex. 
68;  Lynchard  V.  Yazoo  &  M.  V.  R. 
Co.,  107  Miss.  46;  Kentucky  Cent. 
R.  Co.  V.  Biddle,  17  Ky.  L. 
Rep.  1363;  Judice  v.  Southern 
Pac.  Co.,  47  La.  Ann.  255;  Book  v. 
Chicago,  etc.  R'.  Co.,  85  Mo.  App. 
76;  The  President,  92  Fed.  673; 
East  Tennessee,  etc.  R.  Co.  v.  Lock- 
hart,  79  Ala.  315;  Alabama,  etc.  R. 
V.  Wilkinson,  77  Ga.  75;  Louisville, 
etc.  R.  Co.  V.  Mask,  64  Miss.  738; 
Kansas  City,  etc.  R.  Co.  v.  Fite,  67 
Miss.  373;  Trigg  v.  St.  Louis,  etc. 
R.  Co.,  74  Mo.  147,  41  Am.  Rep. 
305;  Brown  v.  Memphis  &  C.  R. 
Co.,  7  Fed.  51,  8  Am.  Neg.  Cas.  705 ; 
Thompson  v.  New  Orleans,  etc.  R. 
Co.,  50  Miss.  315,  19  Am.  Rep.  12; 
New  Orleans,  etc.  R.  Co.  v.  Hurst, 
36  Miss.  660,  8  Am.  Neg.  Cas.  456, 
74  Am.  Dec.  785 ;  Porter  v.  The  New 
England,  17  Mo.  290;  Sunday  v. 
Gordon,  Blatch.  &  H.  569;  Pitts- 
burgh, etc.  R.  Co.  V.  Nuzum,  50  Ind. 
141,  19  Am.  Rep.  703;  Fordyce  v. 
Nix,  58  Ark.  136,  8  Am.  Neg.  Cas, 
43. 

*2  Southern  R.  Co.  v.  Daughdrill, 
77  Ga.  App.  603;  Clare  v.  North- 
western Pac.  R.  Co.,  21  Cal.  App. 
214;    Gulf,  etc.  E.   Co.  v.   Redeker, 


45  Tex.  Civ.  App.  312;  Missouri, 
etc.  R.  Co.  V.  Byrd,  40  Tex.  Civ. 
App.  315;  Green  v.  Houston  E.  Co., 
40  Tex.  Civ.  App.  260;  Pecos,  etc. 
R.  Co.  V.  Williams,  34  Tex.  Civ. 
App.  100;  Sloane  v.  Southern  Cal- 
ifornia R.  Co.,  Ill  Cal.  668,  32 
L.R.A.  193;  Chicago,  etc.  R.  Co.  v. 
Spirk,  51  Neb.  167;  Brown  v.  Chi- 
cago, etc.  R.  Co.,  54  Wis.  342;  Paid- 
dock  V.  Atchison,  etc.  R.  Co.,  37  Fed. 
841,  4  L.R.A.  231,  8  Am.  Neg. 
Cas.  706;  Fell  v.  Northern  Pac. 
R.  Co.,  44  Fed.  248,  7  Am.  Neg. 
Cas.  604,  8  Am.  Neg.  Cas.  706; 
Louisville,  etc.  E.  Co.  v.  Falvey,  104 
Ind.  409,  4  id.  908 ;  Same  v.  Snyder, 
117  Ind.  435,  9  Am.  Neg.  Cas.  278, 
3  L.R.A.  434;  Louisville,  etc.  R. 
Co.  V.  Sullivan,  81  Ky.  624,  50  Am. 
Rep.  186,  8  Am.  Neg.  Cas.  286; 
Spade  V.  Lynn  &  B.  R.  Co.,  172 
Mass.  488,  43  L.R.A.  832.  Contra, 
Pullman  P.  C.  Co.  v.  Barker,  4  Colo. 
344,  9  Am.  Neg.  Cas.  131,  34  Am. 
Rep.  89.  This  case  has  been  justly 
and  severely  criticised  (see  Brown 
V.  R.  Co.,  Louisville,  etc.  R.  Co.  v. 
Falvey,  supra ) ,  and  has  been  over- 
ruled. Denver  v.  Hyatt,  28  Colo. 
129 ;  Colorado  Springs  &  I.  R.  Co.  v. 
Nichols,  41  Colo.  272,  20  L.R.A. 
(N.S.)  215. 
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as  one  of  the  impediments  which  disabled  her  from  sheltering 
herself  from  the  rain.^ 

The  immediate  purpose  of  a  traveler  is  to  reach  some  given 
destination;  but  a  journey  is  generally  taken  for  some  ulterior 
object.  The  carrier  undertakes  that  the  former  shall  be  accom- 
plished so  far  as  his  route  is  concerned ;  and  if  he  is  advised  of 
the  latter  when  his  contract  is  made  he  is  held  to  engage  with 
reference  to  it,  and  damages  for  a  violation  of  his  agreement  or 
duty  will  be  given  accordingly.  The  same  tests  apply  which 
govern  generally  and  by  which  remote,  uncertain  and  speculative 
consequences  are  excluded  from  consideration.  Each  case  must, 
therefore,  be  determined  on  its  peculiar  facts.  An  exceptional 
case  was  finally  decided  by  the  federal  supreme  court  on  appeal 
from  a  decree  in  admiralty.^*  The  libelant  took  passage  in  1856 
on  the  respondent's  vessel  at  Acapulco  for  San  Francisco;  he 
tendered  his  fare  and  while  on  board  demeaned  himself  properly. 
On  the  voyage  the  respondent  transferred  him  against  his  will 
to  another  vessel  which  took  him  back  to  Acapulco.  The  libelant 
was  unable  to  obtain-  passage  on  any  other  vessel  from  that  place 
to  his  intended  destination.  He  went  thence  to  Aspinwall,  iN'ew 
Grenada,  to  try  and  get  a  passage  thence  to  San  Francisco ;  but 
a  line  of  steamers  previously  existing  there,  and  on  which  he 
expected  to  go,  had  been  discontinued,  its  last  vessel  having  set 
off  two  or  three  days  before  his  arrival.  Finally,  throuijh 
charity,  he  obtained  a  passage  to  New  York,  where  he  was  with- 
out means  and  dependent  on  charity  for  subsistence.  He  \  as 
confined  in  a  hospital  there  for  several  months  and  physically 
unable  to  attempt  a  voyage  to  San  Francisco  until  1860.  The 
special  circumstances  which  induced  the  respondent  to  put  him 

S3  Alabama,  etc.  R.  Co.  v.  Sellers,  that  smart-money,  which  is  allowed 

93  Ala.  9,  30  Am.  St.  17.  as  a  punishment  to  the  wrong-doer. 

The    North    Carolina    court   mis-  may    be    recovered    in    every    case 

takenly  understanding  the  text  as  where,  under  the  common  law  prac- 

countenancing     the     doctrine     that  tice  an  action  em  delicto  would  lie." 

punitive  damages  may  be  recovered  Hansley  v.  Jamesville  &  W.  R.  Co., 

notwithstanding     the     absence     of  115  N.  C.  602,  44  Am.  St.  474,  32 

recklessness,    wilfulness    or    malice,  L.R.A.  543. 

says  that  "it  is  an  error  that  will  «*  Pearson  v.  Duane,  4  Wall.  605, 

lead   to    endless   confusion   to   hold  18  L.  ed.  447. 
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off  his  vessel  and  send  him  back,  and  which  made  it  impossible 
for  him  to  get  other  transportation  to  his  intended  destination, 
were  not  known  to  the  respondent  when  he  received  him  as  a 
passenger,  but  were  made  known  on  the  voyage.  Those  cir- 
cumstances were  the  previous  forcible  expulsion  of  the  libelant 
from  San  Francisco  by  the  vigilance  committee,  and  a  certainty 
that  if  he  returned  by  the  respondent's  vessel,  or  any  other, 
while  that  committee  held  control  of  San  Francisco  he  would 
be  killed.  Four  thousand  dollars  damages  had  been  awarded 
to  him  in  the  court  below,  and  on  the  basis  and  amount  of  dam- 
ages the  supreme  court  said  the  award  was  excessive,  bearing  no 
proportion  to  the  injury  received ;  that  he  was  entitled  to  com- 
pensation for  the  injury  done  him  by  being  put  on  board  the 
other  vessel,  so  far  as  that  injury  arose  from  the  act  of  the 
respondent  in  putting  him  there.  But  the  outrages  which  he 
suffered  at  the  hands  of  the  vigilance  committee;  his  forcible 
abduction  from  California  and  transportation  to  Acapulco;  the 
difficulties  experienced  in  getting  to  New  To.rk  and  his  inability 
to  procure  a  passage  from  either  Acapulco  or  Panama  to  San, 
Francisco  cannot  be  compensated  in  this  action.  The  obstruc- 
tions he  met  with  in  returning  to  California  were  wholly  due  to 
the  circumstances  surrounding  him,  and  were  not  caused  by  the 
respondent.  Every  one,  doubtless,  to  whom  he  applied  for 
passage  knew  the  power  of  the  vigilance  committee,  and  was 
afraid  to  encounter  it  by  returning  an  exile  against  whom  the 
sentence  of  death  had  been  pronounced.  The  respondent  had  no 
malice  or  ill  will  towards  the  libelant,  and,  as  the  evidence 
clearly  shows,  excluded  him  from  his  boat  in  the  fear  that  if 
returned  to  San  Francisco  he  would  be  put  to  death.  It  was 
sheer  madness  for  the  libelant  to  seek  to  go  there.  Common 
prudence  required  that  he  should  wait  until  the  violence  of  the 
storm  blew  over  and  law  and  order  were  restored.  The  court 
reduced  the  recovery  to  $50.  It  is  too  plain  for  argument  that 
a  carrier  may  employ  a  colored  servant  and  require  of  him  the 
performance  of  all  duties  within  the  scope  of  his  employment. 
Hence  the  damage  sustained  by  a  passenger  in  being  ejected 
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from  a  train  is  not  enhanced  because  a  colored  train  man  assisted 
in  making  the  ejection.^ 

§  939.  Same  subject;  damage  peculiar  to  passenger;  interven- 
ing cause.  If  the  object  of  a  passenger's  journey  is  known  to 
the  carrier  when  he  undertakes  his  transportation  damages  for 
delay  or  defeat  of  it  by  the  latter's  fault  may  be  recovered.  The 
master  of  a  schooner,  who  had  taken  passage  on  a  steamer  to 
rejoin  his  vessel  and  was  carried  past  his  destination,  recovered 
not  only  his  personal  expenses  and  for  loss  of  time,  but  damages 
in  the  nature  of  demurrage  for  the  detention  of  his  vessel  which 
was  awaiting  his  return. ^^  Such  damages  must  be  shown  with 
certainty  to  have  resulted  necessarily  and  solely  from  the  car- 
rier's default.  Thus,  a  carrier  who  failed  to  carry  a  passenger 
within  the  appointed  time  to  the  place  for  which  he  had  taken 
passage  was  held  not  liable  for  his  consequent  inability  to  do  an 
errand  there,  nor  his  expenses  and  the  injury  to  his  business 
because  of  his  absence  during  a  sojourn  of  several  days,  without 
some  evidence  that  if  he  had  seasonably  arrived  he  might  have 
performed  his  errand,  and  thereupon  would  have  promptly  re- 
turned, and  that  he  could  not  with  proper  effort  accomplish  his 
errand  by  reason  of  such  delay.*''  A  traveler  who  sustains  dam- 
ages because  of  circumstances  peculiar  to  himself  cannot  recover 
therefor  unless  he  has  given  the  carrier  notice  of  the  facts.** 
Thus,  a  theatrical  manager  who  is  prevented  from  reaching  his 
destination  in  time  to  give  a  performance  for  which  tickets  have 
been  sold  cannot  recover  from  the  carrier  money  refunded  to 
the  persons  who  purchased  them.*'  The  wages  a  passenger 
could  have  earned  if  he  had  reached  his  destination  cannot  be 

25  Central  R.  &  B.  Co.  v.  Strick-  29  Cooley  v.  Pennsylvania  R.  Co., 

land,  90  Ga.  562,  8  Am.  Neg.  Gas.  40   N.   Y.   Miso.   239;    Southern   R. 

144.  Co.  V.  Myers,  87  Fed.  149,  32  C.  C. 

28  The   Canadian,   1   Brown   Adm.  A.  19 ;  Georgia  R.  T.  Hayden,  71  Ga. 

11.  518,  51  Am.  Rep.  274.    See  Carsten 

27  Benson  v.  New  Jersey  R.  &  T.  v.  Northern  Pac.  R.  Co.,  44  Minn. 
Co.,  9  Bosw.  412.  454,  8  Am.  Neg.  Cas.  444,  20  Am. 

28  Martin  v.  Southern  R.  Co.,  89  St.  589,  9  L.R.A.  688.  But  see  §  947 
S.  C.  32,  4  N.  C.  C.  A.  072;  Morri-  as  to  recovery  in  such  a  case  on 
son  V.  Illinois  Cent.  R.  Co.,  165  111.  breach  of  guaranty  to  transport  in 
App.  415  (loss  of  profits),  time. 
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recovered  if  he  had  no  previous  engagement  or  business  there 
or  any  promise  of  employment,  no  notice  of  his  expected  occu- 
pation or  employment  having  been  given  the  carrier.^'  If  a 
carrier  advertises  to  leave  and  to  arrive  at  given  places  at  stated 
times,  or  so  as  to  make  specified  connections  with  carriers  be- 
yond, such  advertisements  are  guaranties  to  persons  acting  upon 
them,  and  on  failure  to  fulfill  he  is  liable  for  personal  expenses 
at  hotels,  the  cost  of  substituted  conveyances  when  necessary  to 
the  passengers'  purposes  and  loss  of  time  consequent  on  not 
leaving  or  arriving  in  accordance  with  the  advertisement.^* 
The  expense  of  a  special  train  may  be  recovered  where  there  is 
a  breach  of  a  guaranty  that  a  specified  train  shall  connect  with 
another,  and  the  agent  who  made  the  guaranty  was  informed  of 
the  exigency.^*  Mere  inconvenience  will  be  ground  of  damages 
if  it  is  capable  of  being  stated  in  tangible  form;  the  difference 
between  what  a  passenger  ought  to  have  and  did  have ;  between 
the  contracted  conveyance  and  the  necessity  to  go  on  foot  or  by 
such  other  means  as  wpre  available.'^  And  where  the  action  is 
in  tort  for  the  breach  of  duty  and  sickness  is  the  natural  and 
proximate  result  damages  therefor  may  be  recovered ;  **  as  may 

80  North  American  T.  &  T.  Co.  v.  474,  48  Am.  Rep.  179 ;  Central  R. 
Morrison,  178  U.  S.  262,  44  L.  ed.  &  B.  Co.  v.  Strickland,  90  Qa.  S62; 
1061.  Alabama  &  V.  R.  Co.  v.  Hanes,  69 

81  Coleman  v.  Railroad,  138  N.  C.  Miss.  160;  Houston,  etc.  R.  Co.  v. 
351;  Cranston  v.  Marshall,  5  Ex.  Rogers,  16  Tex.  Civ.  App.  19;  Airey 
395;  Denton  v.  Great  Northern  R.  v.  Pullman  P.  C.  Co.,  50  La.  Am. 
Co.,  5  El.  &  B.  860;  Hamlin  v.  648;  Louisville  &  N.  R.  Co.  v.  Gad- 
Same,  1  H.  &  N.  408;  Le.  Blanche  v.  die,  31  Ky.  L.  Rep.  502;  I.  &  G.  N. 
London,  etc.  R.  Co.,  1  C.  P.  Div.  R.  Co.  v.  Terry,  62  Tex.  380,  50  Am. 
286;  Heirn  v.  McCaughan,  32  Miss.  Eep.  529. 

17.  84  Id. ;  St.  Louis  S.  R.  Co.  V.  Pear- 

38  Hayes  v.   Wabash   R.   Co.,   163  son,  88  Ark.  200 ;  Same  v.  Knight,  81 

Mich.  174,  31  L.R.A.(N.S.)   229.  Ark.  429;  Southern  R.  Co.  v.  Hobbs, 

88  Birmingham  R.,  L.  &  P.  Co.  v.  supra;  Dye  v.  Chicago  &  A.  R.  Co., 

Turner,  154  Ala.  542;   Southern  R.  135  Mo.  App.  254;  Drew  v.  Wabash 

Co.  V.  Hobbs,  118  Ga.  227,  14  Am.  R.  Co.,  129  Mo.  App.  459;  Coleman 

Neg.  Rep.  523,  63  L.R.A.  68;  Cole-  v.   R.,   supra;   Texas  M.   R.   Co.  v. 

man   v.   Railroad,    138   N.    C.    351 ;  Geraldon,    54    Tex.    Civ.    App.    71 

Hobbs  V.  London,  etc.  R.  Co.,  L.  E.  (ejection     of    person     waiting'    for 

10   Q.   B.   Ill;    Baltimore  &   0.   R.  train  from   station);    Gulf,   etc.   R. 

Co.   V.   Carr,   71   Md.    135;    Cincin-  Co.  v.  Eedeker,   45  Tex.   Civ.   App. 

nati,  etc.  E.  Co.  v.  Eaton,  94  Ind.  312;   St.  Louis  S.  R.  Co.  y.  Camp- 
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those  resulting  from  the  death  of  a  helpless  passeriger  whose 
condition  was  known  to  the  carrier's  servants  when  he  was 
ejected.'^  The  carrier  must  answer  for  the  death  of  a  passenger 
in  normal  health  if  that  results  from  his  expulsion  at  an  im- 
proper place  and  his  proper  attempt  to  reach  his  destination.*' 
The  separation  of  a  passenger  from  his  baggage  is  an  element 
of  damage,  and  he  may  show  that  it  necessitated  the  purchase 
of  additional  clothing,  though  the  price  paid  for  it  is  not  the 
measure  of  the  carrier's  liability.  "The  fact  that  a  woman 
was  separated  from  her  baggage,  several  thousand  miles  from 
her  homej  is  no  inconsiderable  trifle  in  estimating  the  amount 
of  damage  resulting  from  the  mental  and  physical  distress  that 
she  suffered."  *'  A  passenger  whose  ticket  is  taken  from  him 
and  who  is  ejected  from  the  train  cannot  recover  for  injury  to 
his  good  name.**  A  conductor  who  has  carried  a  passenger  be- 
yond her  destination  is  not  authorized  to  constitute  the  pro- 
prietor of  a  hotel  the  agent  of  the  carrier  for  the  purpose  of 
caring  for  such  passenger  until  she  can  return  on  a  train  to  her 


bell,  32  Tex.  Civ.  App.  613;  Kirk 
V.  Seattle  E.  Co.,  58  Wash.  283,  31 
L.R.A.(N.S.)  991;  Francis  v.  St. 
Louis  T.  Co.,  5  Mo.  App.  7;  Walsh 
V.  Chicago,  etc.  E.  Co.,  42  Wis.  23, 
24  Am.  Rep.  376 ;  Brown  v.  Same, 
54  Wis.  342,  7  Am.  Neg.  Cas.  203; 
Serwe  v.  Northern  Pac.  R.  Co.,  48 
Minn.  78,  8  Am.  Neg.  Cas.  450; 
Sloane  v.  Southern  California  E. 
Co.,  Ill  Oal.  668,  32  L.R.A.  193; 
Malone  v.  Pittsburgh,  etc.  R.,  152 
Pa.  390,  10  Am.  Neg.  Cas.  79;  Pull- 
man P.  C.  Co.  V.  McDonald,  2  Tex. 
Civ.  App.  322 ;  St.  Louis,  etc.  R.  Co. 
V.  Day,  86  Ark.  104;  Clare  v. 
Northwestern  Pac.  R.  Co.,  21  Cal. 
App.  214;  Texas  Cent.  E.  Co.  v. 
Perry,  —  Tex.  Civ.  App.  — ,  147 
S.  W.  305  (illness  caused  by  wait- 
ing in  imheated  station) ;  Texas  & 
P.  Ry.  Co.  V.  Mayes  (Tex.  App.), 
35  S.  W.  43,  (failure  to  have  depot 
warmed;  passenger  waited  for  de- 
layed train), 


Typhoid  fever  is  not  a  direct  con- 
sequence of  negligence  in  carrying 
a  passenger  past  his  destination  so 
as  to  constitute  an  element  of  re- 
coverable damages.  Seaboard  Air 
Line  Ry.  Co.  v.  Standifer,  —  Ala. 
— ,  67  So.  391. 

8S  St.  Louis,  etc.  R.  Co.  v.  Roane, 
93  Miss.  7;  Bragg  v.  Norfolk  &  W. 
E.  Co.,  110  Va.  867;  Louisville  & 
N.  R.  Co.  V.  Tuggle,  151  Ky.  409; 
Hany  v.  Great  Northern  R.  Co.,  8 
N.  D.  23,  73  Am.  St.  727,  42 
L.R.A.  664,  and  nimierous  cases 
cited  in  the  opinion. 

ssTilburg  V.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  12  L.R.A.  (N.S.) 
359. 

3T  Procter  v.  Southern  California 
R.  Co.,  130. Cal.  20;  McConnell  v. 
United  States  Exp.  Co.,  179  Mich. 
522. 

88  Id. ;  Schmitt  v.  Milwaukee  St. 
R.  Co.,  89  Wie.  195, 
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destination;  hence,  the  negligence  of  sucli  proprietor  in  respect 
to  the  passenger  while  she  was  his  guest  is  not  a  ground  of 
recovery  against  the  carrier,  and  its  negligence  in  so  carrying 
her  was  not  the  natural  and  proximate  cause  of  her  injury; 
there  was  the  interposition  of  a  separate,  independent  agency.'® 

"If  a  passenger,  instead  of  being  discharged  at  the  place 
called  for  in  the  contract  of  carriage,  is  discharged  in  the  night 
time  at  another  place,  so  that,  in  getting  to  his  place  of  destina- 
tion, it  becomes  necessary  to  walk  along  a  path  containing  a 
dangerous  obstruction,  it  is  not  too  much  to  say  that  the  danger 
of  his  being  injured  by  such  obstruction  is  a  danger  which  the 
carrier  ought  to  foresee,  and  that  it  is  not  an  unnatural,  im- 
probable or  remote  consequence  of  the  act  of  discharging  the 
passenger  in  such  a  place."  *"  Where  a  female  was  carried  be- 
yond her  station  and  was  put  off  near  the  next  station,  the 
carrier  was  not  liable  for  the  fright  she  sustained  while  she 
walked  alone  to  the  house  of  a  friend  by  reason  of  hearing  the 
voices  of  negro  men  who  walked  behind  her,  the  carrier  not 
having  notice  of  the  likelihood  of  such  an  occurrence."  Sick- 
ness caused  by  exposure  to  the  weather  while  waiting  for  a 
delayed  train  may  be  a  ground  of  damage,  the  exposure  being 
the  consequence  of  the  carrier's  failure  to  open  and  warm  its 
station.** 

§  940.  Passenger's  indiscreet  acts  not  ground  of  damages. 
It  has  been  held  that  where  the  damages  are  produced  by  other 
agencies  than  those  causing  the  injury,  or  even  by  agencies  re- 
motely connected  with  those  causing  it,  they  cannot  be  regarded 
as  proximate  or  proper  for  compensation,  but  only  where  the  in- 

39  Central  R.  Co.  v.  Price,  106  Ga.  A  mistake  in  selling  a  ticket  to 
176,  71  Am.  St.  246,  43  L.E.A.  402;  the  wrong  place  does  not  make  the 
Price  V.  Central  E.  Co.,  110  Ga.  280.  carrier  liable  for  the  damages  sus- 

40  Winkler  v.  St.  Louis,  etc.  E.  Co.,  tained  by  a  passenger  whose  funds 
21  Mo.  App.  99,  9  Am.  Neg.  Cas.  were  exhausted  by  walking  from  the 
497;  Yazoo,  etc.  E.  Co.  v.  Aden,  77  place  to  which  he  was  carried  to 
Miss.  382.  his  destination.     Texas,  etc.  E.  Co. 

41  Central  E.  Oo.  v.  Dorsey,  116  v.  Wiggins,  —  Tex.  Civ.  App.  — ,  156 
Ga.  719;    St.  Louis,  etc.  E.  Co.  v.  S.  W.  1131. 

Glossup,  88  Ark.  225 ;  Indianapolis  42  Boothby  v.  Grand  Trunk  E.,  66 

&  E.  E.  Co.  T.  Barnes,  35  Ind.  App.  N.  H.  342 ;  International,  etc.  E. 
485.  Co.  V.  Doolan,  56  Tex.  Civ.  App.  503. 
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jury  flows  from  lie  wrongful  act  as  its  natural  concomitant,  or 
as  the  direct  result.  Wliere  speculation  or  conjecture  has  to  be 
resorted  to  for  the  purpose  of  determining  whether  the  damages 
result  from  the  wrongful  act  or  from  some  other  cause  the  law 
rejects  them  for  that  reason.*'  This  was  declared  in  a  case 
where  a  train  failed  to  stop  at  a  station  where  a  passenger  was 
waiting  for  it  to  be  carried  to  another  station;  he  thereupon 
walked  to  his  place  of  destination  in  very  cold  weather,  and  in 
consequence  became  sick ;  it  was  held  that  the  sickness  and  loss 
which  it  caused  him  did  not  result  directly  from  the  defendant's 
breach  of  duty.  If  his  business  required  it  he  was  at  liberty  to 
hire  another  conveyance  and  the  company  would  have  been 
liable  for  such  loss  or  injury  as  he  suffered  in  waiting  for  or 
procuring  it,  and  such  as  his  business  might  suffer  on  account 
of  the  delay,  but  he  had  no  right  to  inflict  injury  on  himself  to 
enhance  the  amount  of  his  damages.**    This  principle  does  not 


43  Natchez,  etc.  R.  Co.  v.  Lambert, 
99  Miss.  310,  37  L.R.A.  (N.S.I  2^4, 
4  N.  C.  C.  A.  671 ;  Indianapolis,  etc. 
E.  Co.  V.  Birney,  71  111.  391. 

**  Chicago,  etc.  R.  Co.  v.  Bris- 
bane, 24  111.  App.  463,  8  Am.  Neg. 
Cas.  195;  Louisville,  etc.  R.  Co.  v. 
Fleming,  14  Lea  128 ;  Wright  v.  Cen- 
tral R.  Co.,  78  Cal.  360;  Gulf,  etc. 
R.  Co.  V.  Head,  4  Tex.  Civ.  Cas. 
.313;  Texas  &  P.  R.  Co.  v.  Cole,  66 
Tex.  562;  Francis  v.  St.  Louis  T. 
Co.,  5  Mo.  App.  7;  Judice  v.  South- 
ern Pac.  Co.,  47  La.  Ann.  255; 
Bader  v.  Same,  52  La.  Ann.  1060; 
Spry  V.  Missouri,  etc.  R.  Co.,  73  Mo. 
App.  203;  Childs  v.  New  York,  etc. 
R.  Co.,  77  Hun  539;  Houston,  etc. 
R.  Co.  V.  Rogers,  16  Tex.  Civ.  App. 
19;  Clarry  v.  Grand  Trunk  R.  Co., 
29  Ont.  18;  Louisville  &  N.  R.  Co. 
V.  Hine,  121  Ala.  234;  St.  Louis, 
etc.  R.  Co.  V.  Stroud,  G7  Ark.  112; 
Natchez,  etc.  R.  Co.  v.  L.imbert,  99 
Miss.  310,  37  L.R.A.(N.S.)  264,  4 
N.  C.  C.  A.  671;  Malcolm  v.  Louis- 
ville &  N.  R.  Co.,  155  Ala.  337,  130 


Am.  St.  52,  18  L.R.A.  (N.S.)  489 
(such  cases  are  clearly  distinguish- 
able from  those  where  passengers 
have  been  carried  beyond  their  des- 
tination and  have  suffered  injury  in 
walking  to  it)  ;  St.  Louis,  etc.  R. 
Co.  V.  Williams,  100  Ark.  356;  Cen- 
tral R.  Co.  V.  White,  135  Ga.  524; 
Savannah  E.  Co.  v.  Badenhoop,  6  Ga. 
App.  371;  Georgia  R.  &  B.  Co.  v. 
Greer,  7  Ga.  App.  292;  Williams  v. 
Rome  R.  &  L.  Co.,  4  Ga.  App.  372; 
Cincinnati,  etc.  R.  Co.  v.  Raine,  130 
Ky.  454,  132  Am.  St.  400,  19  L.R.A. 
(N.S.)  753;  Smith  v.  St.  Louis,  etc. 
R.  Co.,  127  Mo.  App.  53;  Carter  v. 
Southern  Ry.,  75  S.  C.  355;  Rock 
Creek  S.  Co.  v.  Boyd,  111  Md.  189; 
Southern  R.  Co.  v.  Cartledge,  10  Ga. 
App.  523,  4  N.  C.  C.  A.  669;  Hunter 
V.  Southern  R.  Co.,  90  S.  C.  507 ;  St. 
Louis,  etc.  R.  Co.  v.  Hix,  101  Ark. 
90.  Compare  I.  &  G.  N.  R.  Co.  v. 
Gilbert,  64  Tex.  536. 

In  Louisville  &  N.  R.  Co.  v.  Hine, 
supra,  after  plaintiff  left  the  train 
and  had  gone  but  a  short  distance  he 
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apply  to  a  person  who  is  mentally  irresponsible.*'  One  wljo 
enters  a  car  knowing  he  has  not  such  a  ticket  as  is  required  can- 
not recover  for  being  ejected  **  though  the  carrier's  negligence 
prevented  such  person  from  having  the  proper  ticket.  Such 
negligence  was  not  the  proximate  cause  of  the  expulsion,  but  the 
voluntary  act  of  boarding  the  train  and  refusing  to  pay  fare." 
In  such  a  case  the  rights  of  a  passenger  are  not  affected  by  his 
refusal  to  pay  fare  in  excess  of  the  cost  of  a  ticket,  nor  because 
the  conductor  did  not  know  a  ticket  could  not  be  obtained.** 

There  is  an  obvious  difference  between  the  predicaments  in 
which  a  carrier's  breach  of  duty  or  contract  may  leave  his  cus- 
tomer; in  one,  the  carrier  refuses  to  receive  him  at  a  home  or 
at  an  intermediate  station  where  he  can  remain  to  choose  between 
other  modes  of  conveyance  to  pursue  his  journey  or  return;  in 
another,  he  may  be  set  down  where  there  is  no  shelter  and,  con- 
sequently, where  he  cannot  remain,  whence  there  is  no  convey- 
ance, and  he  is  obliged  to  pursue  his  journey  or  seek  the  nearest 
shelter  on  foot  in  such  weather  as  may  happen  alT  the  time.  In 
the  former,  there  is  no  warrant  to  incur  any  personal  hazard 
on  the  carrier's  responsibility.*'  In  the  latter,  he  has  placed  the 
passenger  in  a  situation  where  he  cannot  remain  and  from 
which  there  is  but  one  mode  of  escape.  The  ills  incident  to 
that  situation,  and  the  dangers  connected  with  that  mode  of  ex- 
trication, whether  inevitable  or  fortuitous,  the  carrier  is  respon- 
sible for ;  if  injury  happens  without  the  contributory  negligence 
of  the  plaintiff  it  results  from  the  carrier's  fault  and  breach  of 
contract  by  natural  and  necessary  sequence.*"    Where  there  was 

was    invited    by    the    conductor    to  *TEobb   v.    Railway    Co.,    14    Pa. 

board  it  and  resume  his  journey;  he  Super.  Ct.  282;  Russell  v.  Missouri, 

refused   to   do   so   unless  the   train  etc.  R.  Co.,  12  Tex.  Civ.  App.   627, 

should  be  backed  to  where  he  was.  8  Am.  Neg.  Cas.  640.     Contra,  Har- 

Sueh  refusal  did  not  forfeit  his  right  vey  v.  Atlantic  O.  L.  R.  Co.,  153  N. 

of  action  for  the  ejectment,  but  it  C.  567. 

prevented   the   recovery   of   damage  *'  Ammons  v.  Railroad,  138  N.  C. 

sustained    by   the    abandonment    of  555. 

his  journey.  49  International,  etc.  R.  Co.  v.  Ad- 

45  St.  Louis,  etc.  R  Co.  v.  Day,  86  dison,  100  Tex.  211. 

Ark.  104.  60  St.  Louis  S.  R.  Co.  v.  Knight, 

46  Gulf,  etc.  R.  Co.  V.  McCormick,  81  Ark.  429 ;  Campbell  v.  Seaboard 
45  Tex.  Civ.   App.  425.  A.  L.  R.  Co.,  83  S.  C.  448,  23  L.E.A. 
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a  refusal  to  carry  and  the  passenger  was  exposed  to  a  storm  the 
court  said  tiiat  leaving  the  defendant's  depot  was  a  natural  con- 
sequence of  its  failure  to  provide  transportation  and  that,  in 
view  of  the  frequency  and  suddenness  with  which  storms  arise, 
it  could  not  be  said  that  the  injury  from  the  storm  was  the  inter- 
vention of  any  such  extraordinary  result  that  the  usual  course 
of  nature  should  seem  to  have  been  departed  from.'^  One  who 
is  put  off  a  train  at  a  wrong  place  and  who  has  friends  within  a 
reasonable  distance  is  not  bound  to  seek  shelter  among  strangers, 
and  if  he  goes  on  foot  to  his  friends,  being  unable  to  obtain  a 
conveyance  to  take  him  to  them,  he  may  recover  for  the  injuries 
resulting  from  so  doing,  including  mental  suffering  and  physi- 
cal pain.  These  are  the  proximate  results  of  the  failure  to  put 
him  off  at  the  right  place.** 


(N.S.)  1056,  137  Am.  St.  824;  Del- 
monte  v.  Southern  Pac.  Co.,  2  Cal. 
App.  211,  19  Am.  Neg.  Rep.  81 ;  Sea- 
board A.  L.  R.  Co.  V.  Scarborough, 
52  Fla.  425;  Clare  v.  Northwestern 
Pac.  K.  Co.,  21  Cal.  App.  214 ;  Lake 
Erie  &  W.  R.  Co.  v.  Close,  5  Ind. 
App.  444,  8  Am.  Neg.  Cas.  199 ;  Cin- 
cinnati, etc.  R.  Co.  V.  Eaton,  94  Ind. 
474,  48  Am.  Rep.  179;  -Kentucky 
Cent.  K.  Co.  v.  Biddle,  17  Ky.  L. 
Rep.  1363;  East  Tennessee,  etc.  R. 
Co.  V.  Lockhart,  79  Ala.  315;  Lake 
Erie  &  W.  R.  Co.  v.  Fix,  88  Ind.  381, 
45  Am.  Rep.  464;  Louisville,  etc.  R. 
Oo.  V.  Mask,  64  Miss.  738;  Serwe  v. 
Northern  Pac.  R.  Co.,  48  Minn.  78, 
8  Am.  Neg.  Cas.  450;  Williams  v. 
Vanderbilt,  28  N.  Y.  217,  84  Am. 
Dec.  333 ;  Brown  v.  Chicago,  etc.  R. 
Co.,  54  Wis.  342,  911,  7  Am.  N^. 
Cas.  203. 

*i  Pickens  v.  South  Carolina  G.  R. 
Co.,  54  S.  0.  498;  St.  Louis  S.  R.  Co. 
V.  Knight,  supra. 

82  Light  V.  Detroit  &  M.  R.  Co., 
165  Mich.  433,  34  L.R.A.(N.S.) 
282;  Seaboard  A.  L.  R.  v.  Scarbor- 
ough, 52  Fla.  425;  Kentucky  Cent. 
R.  Co.  V.  Biddle,  supra;   (compare 


St.  Louis,  etc.  R.  Co.  v.  Thomas 
(Tex.  Civ.  App.),  27  S.  W.  419; 
Sloane  v.  Southern  Pac.  R.  Co.,  Ill 
Cal.  668,  32  L.R.A.  193;  Malone  v. 
Pittsburgh,  etc.  R.,  152  Pa.  390,  10 
Am.  Neg.  Cas.  79. 

An  item  of  damage  in  Hobbs  v. 
London,  etc.  R.  Co.,  L.  R.  10  Q.  B. 
Ill,  was  rejected,  which,  on  the 
principle  stated  in  the  text,  should 
have  been  allowed  unless  the  form 
of  the  action  was  such  as  to  exclude 
it.  The  facts  are  stated  in  §  57. 
The  item  disallowed  was  for  the 
sickness  of  a  passenger  who  was 
obliged  to  walk  in  consequence  of 
being  put  down  at  a  wrong  place. 
In  regard  to  it  Cockburn,  C.  J., 
said:  "With  regard  to  the  second 
head  of  damage  the  case  assumes  a 
very  different  aspect.  I  see  very 
great  difficulty,  indeed,  in  coming  to 
any  other  conclusion  than  that  the 
201.  is  not  recoverable;  and  when 
we  are  asked  to  lay  down  some  prin- 
ciple as  a  guiding  rule  in  all  such 
cases,  I  quite  agree  with  my 
brother  Blackburn  in  the  infinite 
difficulty  there  would  be  in  attempt- 
ing to  lay  iown  any  principle  or 
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According  to  the  weight  of  authority  a  passenger  whose  right 
to  be  carried  is  disputed  may  either  pay  the  fare  asked  of  him 


rule  which,  shall  cover  all  such 
cases;  -but  I  think  that  the  nearest 
approach  to  anything  like  a  fixed 
rule  is  this :  that  to  entitle  a  person 
to  damages  by  reason  of  a  breach  of 
contract,  the  injury  for  which  com- 
pensation is  asked  should  be  one 
that  may  be  fairly  taken  to  have 
been  contemplated  by  the  parties  as 
the  possible  result  of  the  breach  of 
contract.  Therefore  you  must  have 
something  immediately  flowing  out 
of  the  breach  of  contract  complained 
of,  something  immediately  connected 
with  it,  and  not  merely  connected 
with  it  through  a  series  of  causes 
intervening  between  the  immediate 
consequence  of  the  breach  of  con- 
tract and  the  damage  or  injury  com- 
plained of.  To  illustrate  that,  I 
cannot  take  a  better  case  than  the 
one  before  us.  Suppose  that  a 
passenger  is  put  out  at  a  wrong  sta- 
tion on  a  wet  night,  and  obliged  to 
walk  a  considerable  distance  in  the 
rain,  catching  a  violent  cold,  which 
ends  in  a  fever,  and  the  passenger 
is  laid  up  for  a  couple  of  months, 
and  loses  through  his  illness  the 
offer  of  an  employment  which  would 
have  brought  him  a  Wndsome  sal- 
ary. No  one,  I  think,  who  under- 
stood the  law,  would  say  that  the 
loss  so  occasioned  is  so  connected 
with  the  breach  of  contract  as  that 
the  carrier  breaking  the  contract 
could  be  held  liable.  Here,  I  think, 
it  cannot  be  said  the  catching  cold 
by  the  plaintiff's  wife  is  the  imme- 
diate and  necessary  effect  of  the 
breach  of  contract,  or  was  one  which 
could  be  fairly  said  to  have  been  in 
the  contemplation  of  the  parties. 
*  *  *  The  wife's  cold  and  its  conse- 
quences cannot  stand  upon  the  same 
footing   aa  the  personal   inconveni- 


U  dis- 


ence  arising  from  the  additional  dis- 
tance which  the  plaintiffs  had  to  go. 
It  is  an  effect  of  the  breach  of  con- 
tract in  a  certain  sense,  but  removed 
one  stage;  it  is  not  the  primary  but 
the  secondary  consequence  of  it. 
*  *  *  The  party  is  entitled  to  take 
a  carriage  to  his  home.  Suppose  the 
carriage  overturns  or  breaks  down, 
and  the  party  sustains  bodily  injury 
from  either  of  these  causes,  it  might 
be  said,  'If  you  had  put  me  down  at 
my  proper  place  of  destination, 
where  by  your  contract  you  engaged 
to  put  me  down,  I  should  not  have 
had  to  walk  or  go  from  Esher  to 
Hampton  in  a  .carriage,  and  should 
not  have  met  with  the  accident  in 
the  walk  or  the  carriage.  In  either 
of  these  cases  the  injury  is  too  re- 
mote, and  I  think  that  is  the  case 
here.  It  is  not  the  necessary  conse- 
quence, it  is  not  even  the  probable 
consequence,  of  a  person  being  put 
down  at  an  improper  place,  and  hav- 
ing to  walk  home,  that  he  should 
sustain  either  a  personal  injury  or 
catch  a  cold.  That  cannot  be  said  to 
be  within  the  contemplation  of  the 
parties,  so  as  to  entitle  the  plaintiff 
to  recover,  and  to  make  the  defend- 
ants liable  to  pay  damages  for  the 
consequences."  See  Thompson's 
Carr.  Pass.  566-7. 

In  a  similar  case  in  Wisconsin, 
where  the  action  was  for  the 
tortious  breach  of  duty,  the  injuries 
of  the  wife  from  the  exposure  were 
held  to  be  the  natural  and  proximate 
consequence  of  leaving  her  three 
miles  short  of  her  destination  at 
night,  under  such  circumstances 
that  she  had  to  walk  that  distance. 
She  was  made  sick  and  had  a,  mis- 
carriage by  reason  of  it.  A  verdict 
for  $2,500  was  sustained.    Brown  v. 
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or  comply  wilih  the  request  of  the  conductor  to  leave  the  car ; 
if  he  refuses  to  do  so  and  is  injured  while  resisting  ejection  he 
cannot  recover  for  his  injury  or  the  other  consequences  of  the 
ejection  unless  malice  was  shown  or  more  force  than  necessary 
was  used  in  effecting  his  ejection.*'    This  doctrine  has  been  held 


Chicago,  etc.  R.  Co.,  54  Wis.  343. 
This  case  has  been  often  cited  and 
generally  followed  in  recent  cases. 
See  §§  36,  48. 

The  plaintiffs  were  left  by  the  de- 
fendant at  another  station  than  that 
to  which  they  were  ticketed  at  about 
1:30  o'clock  Sunday  morning.  They 
learned  early  that  morning  that 
there  would  not  be  a  train  from  that 
station  to  the  one  for  which  they 
were  destined  until  during  the  fol- 
lowing night.  They  waited  where 
they  were  until  1  o'clock  Sunday 
afternoon,  and  then  started  with 
horses  and  a  vehicle,  not  to  the  sta- 
tion where  they  should  have  been 
left,  but  across  the  prairie  some 
forty-five  or  fifty  miles  from  there 
to  a  tract  of  land  which  it  was  the 
purpose  of  their  journey  to  inspect. 
As  a  consequence  of  their  late  start 
night  came  on  before  the  trip  was 
completed,  and  the  plaintiffs  were 
compelled  to  spend  the  night  on  the 
prairie,  with  nothing  to  sleep  oh 
except  such  things  as  were  appur- 
tenant to  the  vehicle.  The  court  was 
clear  that  if  it  had  been  necessary 
for  the  plaintiffs  to  reach  the  sta- 
tion to  which  they  were  ticketed  the 
night  they  were  put  off  the  train, 
and,  pursuant  to  such  necessity,  and 
to  attain  their  purpose,  they  had 
immediately  continued  their  journey 
and  accomplished  it,  that  all  inju- 
ries or  damages  springing  or  direct- 
ly resulting  from  the  trip  would 
have  been  recoverable;  or  had  it 
been  shown  that  it  became  necessary, 
in  order  to  meet  a  business  engage- 


ment or  purpose  at  the  land  to  go 
directly  from  where  they  were  left 
to  the  land,  and  that  this  necessity 
had  been  immediately  or  reasonably 
attempted,  the  attendant  directly  re- 
sulting damages  might  have  been  re- 
covered; but  for  the  parties  to  wait 
until  more  than  half  of  the  succeed- 
ing day's  light  had  expired  and  then 
start  to  travel  the  distance  and 
under  such  conditions  as  would  al- 
most necessarily  cause  a  part  of  the 
trip  to  extend  into  the  late  evening 
or  night,  with  the  consequent  ex- 
posure and  hardships,  does  not  come 
within  the  injuries  proximately  re- 
sulting from  the  wrong  done.  Chi- 
cago, etc.  E.  Co.  V.  Spirk,  51  Neb. 
167. 

An  ejected  passenger  suffering 
from  a  previous  injury  may  recover 
for  the  aggravation  of  it  caused  by 
walking  a,  part  of  the  distance  to 
his  home,  instead  of  waiting  for  a 
later  train  or  taking  some  other 
mode  of  conveyance  if  in  view  of 
all  the  circumstances  reasonable 
care  was  exercised  in  concluding  to 
walk  to  his  home.  Whittemore  v. 
Boston  &  M.  R.  R.,  77  N.  H.  61. 

B3Kiley  v.  Chicago  City  R.  Co., 
189  111.  384,  9  Am.  Neg.  Rep.  476, 
90  111.  App.  275.  The  supreme  court 
opinion  refers  to  Poulin  v.  Canadian 
Pac.  R.  Co.,  52  Fed.  197,  8  Am.  Neg. 
Cas.  704,  3  C.  C.  A.  23,  17  L.R.A. 
800;  New  York,  etc.  R.  Co.  v.  Ben- 
nett, 50  Fed.  496,  8  Am.  Neg.  Cas. 
704;  Bradshaw  v.  South  Boston  R. 
Co.,  135  Mass.  407;  Townsend  v. 
New  York,  etc.  R.  Co.,  56  N.  Y.  295, 
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to  apply  with  special  force  where  a  passenger  is  shown  inaniMt- 
ly  to  have  invited  or  compelled  the  use  of  such  force  on  the  pirt 


8  Am.  Neg.  Cas.  53],  15  Am.  Eep. 
419;  ^  Downs  v.  New  York,  etc.  R. 
Co.,  38  Conn.  287,  8  Am.  Neg.  Oas. 
104;  McClure  v.  Philadelphia,  etc. 
R.  Co.,  34  Md.  532,  8  Am.  Neg.  Cas. 
360,  6  Am.  Rep.  345 ;  Petrie  v.  Penn- 
sylvania R.  Co.,  42  N.  J.  L.  449; 
Shelton  v.  Railroad  Co.,  29  Ohio  St. 
214;  McKay  v.  Ohio  River  R.  Co.,  34 
W.  Va.  65,  26  Am.  St.  913,  9  L.R.A. 
132;  Hufford  v.  Grand  Rapids  &  I. 
R.  Co.,  53  Mich.  118,  8  Am.  Neg. 
Cas.  430;  Van  Dusan  v.  Grand 
Trunk  R.  Co.,  97  Mich.  439,  8  Am. 
Neg.  Cas.  431 ;  Yorton  v.  Milwaukee, 
etc.  R.  Co.,  54  Wis.  234,  8  Am.  Neg. 
Cas.  678,  41  Am.  Rep.  23 ;  Woods  v. 
Metropolitan  St.  R.  Co.,  48  Mo.  App. 
125,  8  Am.  Neg.  Cas.  487;  Percy  v. 
Same,  58  id.  75,  8  Am.  Neg.  Cas. 
487;  Atchison,  etc,  R.  Co.  v.  Gants, 
38  Kan.  608,  5  Am.  St.  780,  8  Am. 
Neg.  Cas.  274 ;  Peabody  v.  Oregon  R. 
&  N.  Co.,  21  Ore.  121,  8  Am.  Neg. 
Cas.  579,  12  L.R.A.  823.  L.  &  N.  R. 
Co.  V.  Wilsey,  9  Ky.  L.  Rep.  1008 
(Ky.  Super.  Ct.),  tends  to  sustain 
the  same  view.  In  accord  with  the 
text  is  Jensen  v.  Chicago,  etc.  R. 
Co.,  64  Minn.  511;  Burn  v.  Chicago, 
etc.  R.  Co.,  153  111.  App.  319;  Loy 
V.  Northern  Pae.  R.  Co.,  68  Wash. 
33;  St.  Louis,  etc.  R.  Go.  v.  Gates, 
87  Ark.  162;  Western  Maryland  R. 
Co.  V.  Stocksdale,  83  Md.  245  (the 
fare  should  be  paid  and  an  action 
brought  for  the  breach  of  the  con- 
tract evidenced  by  the_  ticket  mis- 
takenly given  the  passenger;  tort 
will  not  lie  for  the  expulsion )  ;  Gulf, 
^etc.  R.  Co.  V.  McCormick,  45  Tex. 
Civ.  App.  425  (it  is  suggested  that 
St.  Louis,  etc.  R.  Co.  v.  Mackie, 
71  Tex.  491,  1  L.R.A.  667,  has  been 
overruled)  r  Galveston,  etc.  R.  Co.  v. 
Scott,  34  Tex.  Civ.  App.  501    (the 


loss  of  the  ticket  of  the  plaintiff's 
wife  by  the  defendant's  baggage 
agent,  the  plaintiff  having  money  to 
provide  her  with  another  tieket,  ' 
though  this  seems  not  to  have  been 
considered  material,  was  not'  the 
proximate  consequence  of  her  subse- 
quent ejection)  ;  Louisville  &  N.  R. 
Co.  V.  Cottengim,  31  Ky.  L.  Rep. 
871,  13  L.R.A.(N.S.)  624;  Louis- 
ville &  N.  R.  Co.  V.  Thomason,  6  Ala. 
App.  365;  Davis  v.  Atchison,  etc.  R. 
Co.,  81  Kan.  505;  Arnold  v.  Same, 
81  Kan.  400;  Brown  v.  Rapid  R.  Co., 
134  Mich.  591,  15  Am.  Neg.  Rep. 
84;  Kirk  v.  Seattle  B.  Co.,  58  Wash. 
283,  31  L.R.A.(N.S.)  991.  See 
Southern  R.  Co.  v.  Hawkins,  121  Ky. 
415,  §  949. 

The  syllabus  of  Louisville  Gity  R. 
Co.  v.  Mercer,  11  Ky.  L.  Rep.  810 
(an  unreported  case  in  the  Ken- 
tucky superior  court)  is  thus: 
Where  the  driver  of  a  street  car  acts 
maliciously  in  ordering  a  passenger 
to  leave  the  car  a  failure  to  obey 
the  order  should  not  preclude  recov- 
ery for  injuries  maliciously  inflicted 
as  a  means  of  enforcing  the  op- 
pressive order. 

A  passenger  need  not  attempt  to 
borrow  money  to  pay  his  fare  a  sec- 
ond time.  .Light  v.  Detroit  &  M.  E. 
Co.,  165  Mich.  433. 

A  passenger  holding  an  irregular 
transfer  may  recover  in  tort  for  his 
ejection  without  tendering  his  fare 
in  money.  Cleveland  City  E.  C.  v. 
Conner,  74  Ohio  225,  20  Am.  Neg. 
Rep.  182.  The  failure  to  furnish 
a  stop-over  ticket  is  ground  for  the 
rgcovery  of  all  the  damages  caused 
by  the  refusal  to  carry  the  passen- 
ger by  the  conductor  of  the  train  on 
which  the  passenger  attempted  to 
resume  his  journey.  Yorton  v.  Mil- 
waukee, etc.  R.  Co.,  62  Wis.  367. 
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of  the  carrier  in  order  to  increase  his  damages.^*  On  the 
other  hand,  it  has  been  decided  ttat  a  passenger  may  stand  on 
the  right  given  by  his  contract  ^*  and  resist  to  the  extent  neces- 
sary to  prevent  his  being  ejected ;  °®  that  he  may  make  a  reason- 
able resistance  by  holding  on  to  the  seats  until  he  is  forced  loose 
and  taken  from  the  cars/''  and  may  refuse  to  be  ejected  and 
make  a  sufficient  resistance  to  denote  that  he  was  being  removed 
by  compulsion  and  against  his  will/*  and  may  recover  compen- 
sation for  such  damages  as  result  from  so  doing.  The  founda- 
tion of  the  plaintiff's  right  of  action  in  such  a  case  is  that  he 
was  rightfully  a  passenger.  "He,  therefore,  had  a  right  to  de- 
fend himself,  to  resist  force  by  force,  and  if  he  was  injured  by 
reason  of  the  vigor  of  his  resistance  that  would  not  shield  the 
defendant."  ^®  There  is  general  concurrence  in  the  view  that 
a  passenger  who  has  paid  his  fare  is  not  bound  to  pay  the  initial 
carrier  again  to  avoid  ejection.®"     If  more  than  the  legal  rate 


54  Southern  Pac.  Co.  v.  Patterson, 
7  Tex.  Civ.  App.  451,  460;  Wilt  v. 
Wabash  R.  Co.,  21  Ohio  C.  C.  579. 

S6  Sloane  v.  Southern  California 
E.  Co.,  Ill  Oal.  668,  32  L.R.A.  193; 
Elser  V.  Southern  Pac.  Co.,  7  Cal. 
App.  493. 

«6Caa-mody  v.  St.  Louis  T.  Co., 
122  Mo.  App.  338;  Breen  v.  Same, 
102  Mo.  App.  479,  15  Am.  Neg.  Ilep. 
372;  English  v.  Delaware  &  H.  C. 
Co.,  66  N.  Y.  454,  23  Am.  Rep.  69. 

67  Louisville,  etc.  R.  Co.  v.  Wolfe, 
128  Ind.  347,  25  Am.  St.  436. 

68  New  York,  etc.  R.  Co.  v.  Win- 
ter, 143  U.  S.  60,  8  Am.  Neg.  Cas. 
690,  36  L.  ed.  71;  Pittsburgh,  etc. 
R.  Co.  v.  Russ,  57  Fed.  822,  8  Am. 
Neg.  Cas.  704,  6  C.  O.  A.  597,  67 
Fed.  662,  14  C.  C.  A.  612;  Dancey 
V.  Grand  Trunk  R.  Co.,  19  Ont.  App. 
664.     See  §  949. 

69  Cherry  v.  Chicago  &  A.  R.  Co., 
191  Mo.  489,  2  L.R.A.(N.S.)  695, 
109. Am.  St.  830;  Arnold  v.  Rhode 
Island  Co.,  28  R.  I.  118;  Atchison, 
etc.  R.  Co.  V.  Dickerson,  4  Kan.  App. 

Suth.  Dam.  Vol.  III.— 64. 


345;  Monnier  v.  New  York  Cent.  & 
H.  E.  Co.,  70  App.  Div.  (N.  Y.)  405, 
14  Am.  Neg.  Rep.  423,  citing  English 
V.  Delaware  &  H.  C.  Co. ;  New  York, 
etc.  R.  Co.  V.  Winter,  supra. 

Where  there  was  a  refusal  to  pay 
an  extra  fare  of  ten  cents  the  court 
said:  The  law  recognizes  the  right 
of  the  citizen  to  obstinately  insist 
upon  his  legal  demands  and  does  not 
require  him  to  yield  in  what  may 
seem  of  trifling  importance,  al- 
tl»ugh  he  might  thereby  save  him- 
self and  others  great  discomfort  and 
annoyance.  Clare  v.  R.  Co.,  21  Oal. 
App.  214. 

The  consequences  of  an  unlawful 
expulsion  may  be  recovered  for 
though  the  passenger  might  have 
paid  the  sum  illegally  demanded,  he 
was  not  required  to  submit  to  a 
trifling  extortion.  Illinois  Cent.  R. 
Co.  V.  AUbright,  54  Ind.  App.  203. 

60  Galveston,  etc.  R.  Co.  v.  Wise- 
man (Tex.  Civ.  App.),  136  S.  W. 
793;  Lake  Erie  &  W.  R.  Co.  v.  Ar- 
nold, 8  Ind.  App.  297;  Texas  &  P. 
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of  fare  is  demanded  its  payment  is  not  necessary.®^  The  con- 
duct of  a  passenger  may  be  such  as  to  justify  the  conimission  of 
an  assault  and  battery  upon  him,  in  which  event  the  carrier  will 
not  be  liable,  or  if  liable,  will  not  be  so  to  the  full  extent  he 
otherwise  would  have  been.*^  A  passenger  who  has  the  means 
to  procure  transportation  may  not  increase  the  carrier's  lia- 
bility by  failing  to  avail  himseK  of  them  to  reach  his  destina- 
tion.^ A  passenger  evicted  by  a  connecting  carrier  after  the 
initial  carrier  took  up  his  ticket  must  sue  for  the  breach  of  the 
contract;  if  he  was  prepared  to  pay  the  fare  demanded  and 
refused  to  do  so  his  recovery  is  limited  to  the  sum  which  would 
have  been  required  for  that  purpose.^*  A  passenger  who 
claims  he  has  paid  fare  is  not  bound  to  repay  it  and  thereby 
admit  his  purpose  to  defraud:  the  conductor  should  use  the 
means  at  his  command  to  determine  whether  he  or  the  passenger 
is  mistaken;  failing  to  do  so,  the  carrier  is  liable  though  the 
passenger  was  provided  with  other  tickets.*^  On  the  issue  as  to 
the  extent  of  the  mental  suffering  (but  not  as  a  bar  to  recovery) 
of  an  ejected  passenger  it  may  be  shown  that  he  had  the  neces- 
sary money  vdth  which  to  pay  the  fare  demanded,^'  or  was  a 
Christian  Scientist  and  had  such  control  of  her  feelings,  or 
thought  she  had,  as  to  render  her  insensible  to  pain  if  she  willed 
tobe.*" 

§  941.  Protection  of  passengers.  In  a  case  *'  which  received 
very  thorough  consideration  it  was  held  that  "the  carrier's  obli- 
gation is  to  carry  his  passenger  safely  and  properly,  and  to  treat 
him  respectfully,  and  if  he  intrusts  the  performance  of  this  duty 
to  his  servants  the  law  holds  him  responsible  for  the  maimer  in 

E.  Co.  V.  Payne,  99  Tex.  46,  122  Am.  64  gt.  Louis,  etc.  R.  Co.  v.  Gates, 

St.    603,   70   L.K.A.   946;    Ferguson  87  Ark.  162. 

V.   Missouri   Pac.   R.   Co.,   144   Mo.  85  Sprenger  v.  Tacoma  T.  Co.,  15 

App.  262,  4  N.  C.  C.  A.  1004.  Wash.  660,  43  L.R.A.  706. 

61  Gulf,   etc.   R.   Co.  v.  Dyer,   43  86  Texas   &   P.   R.'  Co.   v.    Lynch 

Tex.  Civ.  App.  93.  (Tex.  Civ.  App.),  87  S.  W.  80,  881. 

68  Mason  v.  Nashville,  etc.  R.  Co.,  67  Ft.  Worth  &  D.  City  R.  Co.  v. 

135  6a.  741,  33  L.R.A. (N.S.)  280.  Travis,  45  Tex.  Civ.  App.  117. 

63  St.  Louis,  etc.  R.  Co.  v.  Rea-  8«  Goddard  v.  Grand  Trunk  R.,  57 

gan,   79   Ark.   484,   7  L.R.A.(N.S.)  Me.  202,  213;  Birmingham  R.  &  E. 

997.  Co.  V.  Baird,  130  Ala.  334. 
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which  they  execute  the  trust  The  law  seems  to  be  now  well 
settled  that  the  carrier  is  obliged  to  protect  his  passenger  from 
violence  and  insult,  from  whatever  source  arising,*'  He  is 
not  regarded  as  an  insurer  of  his  passenger's  safety  against  every 
possible  source  of  danger ;  but  he  is  bound  to  use  all  such  reason- 
able precautions  as  human  judgment  and  foresight  are  capable 
of  to  make  his  passenger's  journey  safe  and  comfortable.'"'  He 
must  not  only,  protect  his  passenger  against  the  violence  and 
insults  of  strangers  and  co-passengers,''*  but,  a  fortiori,  against 


69  Pittsburgh,  etc.  R.  v.  Hinds,  53 
Pa.  512,  91  Am.  Dec.  224;  Flint  v. 
Norwich,  etc.  T.  Co.,  34  Conn.  554, 
8  Am.  Neg.  Cas.  103;  Chamberlain 
V.  Chandler,  3  Mason  242;  Nieto  v. 
Clark,  1  Cliff.  145;  Baltimore,  etc. 
R.  Co.  V.  Blocher,  27  Md.  277,  8  Am. 
Neg.  Cas.  341;  Louiaville  &  N.  K. 
Co.  v.  Ballard,  88  Ky.  159,  8  Am. 
Neg.  Cas.  294,  2  L.R.A.  694;  United 
R.  &  E.  Co.  V.  Deane,  93  Md.  619, 

70  McElroy  v.  Nashua,  etc.  R.  Co., 
4  Cush.  400,  50  Am.  Dec.  794,  9  Am. 
Neg.  Cas.  451;  Du  Laurans  v.  First 
Division,  etc.  R.  Co.,  15  Miiin.  49,  8 
Am.  Neg.  Cas.  446,  2  Am.  Rep.  102; 
Carroll  v.  Staten  Island  R.  Co.,  58 
N.  Y.  126,  17  Am.  Rep.  221,  9  Am. 
Neg.  Cas.  587;  Johnson  v.  Winona, 
etc.  R.  Co.,  11  Minn.  296,  4  Am.  Neg. 
Cas.  204,  88  Am.  Dec.  83;  New  Or- 
leans, etc.  R.  Co.  V.  AUbritton,  38 
Miss.  242,  75  Am.  Dec.  98;  Bryant 
V.  Rich,  106  Mass.  108,  8  Am.  Neg. 
Cas.  392 ;  Bowen  v.  New  York  Cent. 
R.  Co.,  18  N.  Y.  408,  9  Am.  Neg. 
Cas.  617,  72  Am.  Dec.  529;  Craker 
V.  Chicago  &  N.  R.  Co.,  36  Wis.  657, 
17  Am.  Rep.  504;  Mranphis,  etc.  R. 
Co.  V.  Whitfield,  44  Miss.  466;  Cald- 
well V.  New  Jersey  S.  Co.,  47  N.  Y. 
282,  9  Am.  Neg.  Cas.  586;  Balti- 
more, etc.  R.  Co.  V.  Breinig,  25  Md. 
378. 

71  King  v.  Ohio  &  M.  U.  Co.,  22 
Fed.  413,  8  Am.  Neg.  Cas.  706 ;  Rich- 
mond &  D.  R.  Co.  V.  Jefferson,  89 


Ga.  554,  17  L.R.A.  571  (a  colored 
passenger  being  molested  by  white 
passengers) ;  MuUan  v.  Wisconsin 
Cent.  Co.,  46  Minn.  474,  8  Am.  Neg. 
Cas.  450;  Lucy  v.  Chicago,  etc.  R. 
Co.,  64  Minn.  7,  8  Am.  Neg.  Cas. 
451,  31  L.R.A.  551;  Illinois  Cent. 
R.  Co.  V.  Minor,  69  Miss.  710,  16 
L.R.A.  627;  Ferry  Cos.  v.  White, 
99  Tenn.  256;  Meyer  v.  St.  Louis, 
etc.  R.  Go.  54  Fed.  116,  8  Am.  Neg. 
Cas.  704,  4  C.  C.  A.  221;  Houston, 
etc  R.  Co.  T.  Perkins,  21  Tex.  Civ. 
App.  508;  Spade  v.  Lynn  &  B.  R. 
Co.,  172  Mass.  488,  70  Am.  St;  298, 
43  L.R.A.  832;  Texas  &  P.  R.  Co.  v. 
Jones  (Tex.  Civ.  App.),  39  S.  W. 
124,  1  Am.  Neg.  Rep.  531;  Birming- 
ham R.  &  E.  Co.  V.  Baird,  130  Ala. 
334,  10  Am.  Neg.  Rep.  595;  Kelly  v. 
Navy  Yard  Route,  77  Wash.  148; 
Northern  C.  Co.  v.  l^estor,  138  Fed. 
383,  70  C.  0.  A.  523;  Southern  R. 
Co.  V.  Lee,  167  Ala.  268;  Pittsburgh, 
etc.  R.  Co.  V.  Richardson,  40  Ind. 
App.  507;  MoWilliams  v.  Lake 
Shore,  etc.  R.  Co.,  146  Mich.  216; 
Jansen  v.  Minneapolis  &  St.  L.  R. 
Co.,  112  Minn.  496,  32  L.R.A.  (N.S.) 
1206;  Bedsole  v.  Atlantic  C.  L.  R. 
Co.,  151  N.  C.  152;  Seawell  v.  Caro- 
lina Cent.  R.  Co.,  133  N.  C.  515; 
Bosworth  V.  Union  R.  Co.,  25  R.  I. 
202,  14  Am.  Neg.  Rep.  465 ;  Same,  20 
R.  I.  309,  17  Am.  Neg.  Rep.  375; 
Anderson  v.  South  Carolina  &  G.  R. 
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the  violence  and  insults  of  his  own  servants.''*  *  *  *  ^he 
lav/  requires  the  common  carrier  of  passengers  to  exercise  the 
highest  degree  of  care  that  human  judgment  and  foresight  are 


Co.,  81  S.  C.  1;  Nashville,  etc.  R. 
Co.  V.  Flake,  114  Tenn.  671,  108  Am. 
St.  925.  See  Louisville  &  N.  R.  Co. 
V.  McEwan,  17  Ky.  L.  Rep.  406. 

If  the  carrier's  servants  permit 
white  men  to  remain  in  the  compart- 
ment set  apart  for  colored  people 
the  carrier  is  responsible  for  their 
conduct  so  long  as  they  remain 
there,  and  must  answer  for  any  an- 
noyance or  insult  sustained  by  a 
colored  passenger  as  a  result  there- 
of, although  such  servants  did  not 
know  what  was  taking  place.  Wood 
V.  L.  &  N.  R.  Co.,  101  Ky.  703. 

TO  Van  Hoeflfen  v.  Columbia  Taxi- 
cab  Co.,  179  Mo.  App.  591;  Wright 
V.  Georgia  Southern  &  F.  R.  Co., 
66  Fla.  510;  Alexander  v.  iffew  Or- 
leans R.  &  L.  Co.,  129  La.  959;  The 
Western  States,  151  Fed.  929;  Ala- 
bama City,  etc.  R.  Co.  v.  Sampley, 
169  Ala.  372;  Bleecker  v.  Colorado 
&  S.  R.  Co.,  50  Colo.  140,  33  L.R.A. 
(N.S.)  386;  Wolfe  v.  Georgia  R.  & 
5-  Co.,  2  Ga.  App.  499  (it  is  immate- 
rial whether  the  insult  resulted 
from  malice  or  negligence)  ;  Balti- 
more, etc.  R.  Co.  V.  Davis,  44  Ind. 
App.  375;  Illinois  Cent.  R.  Co.  v. 
Winslow,  119  Ky.  877;  Philadel- 
phia, etc.  R.  Oo.  V.  Crawford,  112 
Md.  508;  Same  v.  Green,  110  Md. 
32;  Tolchester  Beach  I.  Co.  v. 
Scharnagl,  105  Md.  199;  Jackson 
V.  Old  Colony  St.  R.,  206  Mass.  477, 
30  L.R.A.(N.S.)  1046;  Humphrey  v. 
Michigan  United  R.  Co.,  166  Mich. 
645;  Lamson  v.  Great  Northern  R. 
Co.,  114  Minn.  182 ;  Shelby  v.  Metro- 
politan St.  R.  Co.,  141  Mo.  App. 
514;  Gillespie  v.  Brooklyn  Heights 
R.  Co.,  178  N.  Y.  347,  16  Am.  Neg. 


Rep.  181,  102  Am.  St.  503,  66  L.R.A. 
618;  Brewster  v.  Interborough  R.  T. 
Co.,  68  N.  Y.  Misc.  348;  Baltimore 
&  0:  R.  Co.  V.  Reed,  12  Ohio  C.  C. 
(N.S.)  177;  C,  N.  0.  &  T.  P.  R.  Co. 
V.  Harris,  115  Tenn.  501,  5  L.R.A. 
(N.S.)  779;  Missouri,  etc.  R.  Co.  v. 
Morgan  (Tex.  Civ.  App.),  138  S.  W. 
216;  Gulf,  etc.  R.  Oo.  v.  Luther,  40 
Tex.  Civ.  App.  517;  Houston  &  T. 
Cent.  R.  Co.  v.  Batchler,  37  Tex.  Civ. 
App.  116;  Whitlook  v.  Northern 
Pac.  R.  Co.,  59  Wash.  15;  Murphy 
V.  Western  &  A.  R.,  23  Fed.  637,  8 
Am.  Neg.  Gas.  707;  Trabing  v.  Cali- 
fornia N.  &  I.  Co.,  121  Cal.  137; 
Cole  V.  Atlanta  &  W.  P.  R.  Co.,  102 
Ga.  474;  Savannah,  etc.  R.  Co.  v. 
Quo,  103  Ga.  125,  3  Am.  Neg.  Rep. 
777,  68  Am.  St.  85,  40  L.R.A.  483; 
Hanson  v.  Urbana  &  C.  E.  St.  R. 
Co.,  75  111.  App.  474;  Indianapolis 
Union  R.  Oo.  v.  Cooper,  6  Ind.  App. 
202,  8  Am.  Neg.  Cas.  199;  Atchison, 
etc.  R.  Co.  V.  Henry,  55  Kan.  715, 
29  L.R.A.  465;  Dwindle  v.  New 
York,  etc.  R.  Co.,  120  N.  Y.  117,  8 
Am.  Neg.  Cas.  553,  8  L.R.A.  224,  17 
Am.  St.  611;  Palmeri  v.  Manhattan 
R.  Co.,  133  N.  Y.  261,  8  Am.  Neg. 
Cas.  531,  16  L.R.A.  136,  28  Am.  St. 
632;  Baltimore  &  0.  R.  Co.  v.  Bar- 
ger,  80  Md.  23,  8  Am.  Neg.  Cas.  360, 
45  Am.  St.  319,  26  L.R.A.  220;  New 
Jersey  S.  Co.  v.  Brockett,  121  U.  S. 
637,  30  L.  ed.  1049,  .8  Am.  Neg.  Cas. 
702 ;  Wells  V.  New  York,  etc.  R.  Co., 
25  App.  Div.  (N.  Y.)  365;  White  v. 
Norfolk  &  S.  R.  Co.,  115  N.  0.  631,  8 
Am.  Neg.  Cas.  564,  44  Am.  St.  489; 
Knoxville  T.  Oo.  v.  Lane,  103  Tenn. 
376,  46  L.R.A.  549;  Birmingham  R. 
L.  &  P.  Co.  V.  Glenn,  179  Ala.  263. 
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capable  of  to  make  his  journey  safe.'"  Whoever  engages  in  the 
business  impliedly  promises  that  his  passenger  shall  have  this 
degree  of  care.  In  other  words,  the  carrier  is  conclusively  pre- 
sumed to  do  what,  under  the  circumstances,  the  law  requires  him 
to  do.  We  say  conclusively  presumed,  for  the  law  will  not 
allow  the  carrier,  by  notice  or  special  contract  even,  to  deprive 
his  passenger  of  this  degree  of  care.  If  the  passenger  does  not 
have  such  care,  but  on  the  contrary  is  unlawfully  assaulted  and 
insulted  by  one  of  the  very  persons  to  whom  his  conveyance  is 
intrusted,  the  carrier's  implied  promise  is  broken  and  his  legal 
duty  is  left  unperformed,  and  he  is  necessarily  responsible  to 
the  passenger  for  the  damages  he  thereby  sustains.  The  passen- 
ger's remedy  may  be  either  in  assumpsit  or  tort,  at  his  election.''* 
In  the  one  case  he  relies  upon  a  breach  of  the  carrier's  common- 
law  duty  to  support  his  action ;  in  the  other,  upon  the  breach  of 
his  implied  promise.  The  form  of  the  action  is  important  only 
upon  the  question  of  damages.  In  actions  of  assumpsit  the 
damages  are  generally  limited  to  compensation.  In  actions  of 
tort  the  jury  are  allowed  greater  latitude,  and  in  proper  cases 
may  give  exemplary  damage."  A  carrier  must  answer  to  a 
passenger  for  his  illegal  arrest  and  false  imprisonment  as  the 
result  of  an  order  by  the  conductor  of  the  train  in  which  the 
passenger  was,  the  order  being  given  in  the  line  of  the  con- 
ductor's employment,''*  for  the  unlawful  removal  of  a  passenger 
by  a  quarantine  officer,  no  protest  being  made  by  the  servants  of 

78  Ray  V.  Chicago  &  N.  W.  R.  Co.,  In  Mississippi  the  rule  is  that  rea- 

163  Iowa  430;  Dibbert  v.  Metropoli-  sonable  care  and  diligence  under  all 

tan  Inv.   Co.,   158   Wis.   69,  L.R.A.  the  circumstances  is  all  that  is  re- 

1915D  305;  Pittsburgh,  etc.  R.  Co.  V.  quired.      Illinois    Cent.    R.    Co.    v. 

Richardson,  40  Ind.  App.  503 ;  Ferry  Minor,  69  Miss.  710,  16  L.E.A.  627. 

Cos.  V.  White,  99  Tenn.  256,  266 ;  74  Neville  v.  Southern  R.  Co.,  126 

Flint    V.    Norwich,    etc.    T.    Co.,    6  Tenn.  96,  40  L.R.A.(N.S.)  995,  quot- 

Blatch.  158;  Pittsburgh,  etc.  E.  Co.  ing  the  text;  Kelley  v.  Union  Pao. 

V.  Hinds,  53  Pa.  512,  91  Am.  Dec.  R.  Co.,  16  Colo.  455,  9  Am.  Neg.  Cas. 

224;  Simmons  v.  New  Bedford,  etc.  132,  citing  the  text;  Holden  v.  Rut- 

S.   Co.,   97   Mass.   361,  9  Am.  Neg.  land  R.  Co.,  72  Vt.  156. 

Cas.  440,  93  Am.  Dec.  99;  Meyer  v.  7B  Atchison,  etc.  R.  Co.  v.  Henry, 

St.  Louis,  etc.  R.  Co.,  54  Fed.  116,  4  55  Kan.  715,  29  L.R.A.  465,  8  Am. 

C.  C.  A.  221.  Neg.  Cas.  280. 
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the  carrier,'^  and  for  a  rape  committed  on  a  passenger  by  a 
servant."  An  assault  made  upon  a  passenger  before  his  ejection 
and  continued  thereafter  is  an  indivisible  wrong."  Liability 
of  the  carrier  for  an  assault  committed  by  a  conductor  on  a 
passenger  is  not  dependent  upon  the  fact  whether  it  was  within 
the  scope  of  the  conductor's  employment  or.  not,  nor  upon  the 
existence  of  malice  or  wilfulness.'" 

The  purchase  of  a  ticket  at  a  station  by  one  who  is  waiting 
to  take  a  train  constitutes  him  a  passenger."  The  relation  of 
carrier  and  passenger,  unless  it  is  terminated  in  a  legal  way, 
continues  imtil  the  passenger  is  safely  deposited  at  his  destina- 
tion, and  until  he  has  left,  or  has  had  a  reasonable  time  in  which 
to  leave,  the  premises  of  the  carrier.  If,  during  the  continu- 
ance of  this  relation,  though  after  the  passenger  has  left  the 
train,  he  suffers  injury  in  consequence  either  of  the  negligent, 
wrongful  or  wanton  tort  of  one  of  the  carrier's  servants,  the 
carrier  is  liable.'^  As  to  street  railways,  the  rule  is  somewhat 
different,  the  relation  being  terminated  when  the  passenger 
has  safely  alighted  at  his  destination.'*    A  passenger  assaulted 

76  St.  Louis,  etc.  R.  Co.  v.  Eoane,  Mercer  v.  Cincinnati  N.  K.  Co.,  151 

93  MisB.  7.  Mich.   566;   Neville  v.   Southern  E. 

"Garvik   v.    Burlington,   etc.   R.  Co.,  126  Tenn.  96,  40  L.R.A.CN.S.) 

Co.,  131  Iowa  415,  117  Am.  St.  432.  995,  quoting  the  text;  Brunswick  & 

TS  McDonald  v.  St.  Louis,  etc.  R.  W.  R.  Go.  v.  Moore,   101  Pa.  684; 

Co.,  165  Mo.  App.  75.  Sterneman   v.    Springfield    Traction 

79  Citizens'  St.  R.  Co.  v.  Clark,  33  Co.,  178  Mo.  App.  64 ;  Van  Hoeffeu 
Ind.  App.  190;  Keen  v.  St.  Louis,  v.  Columbia  Taxicab  Co.,  179  Mo. 
etc.  R.  Co.,  129  Mo.  App.  301;  Tail-  App.  591. 

Ion  V.  Mears,  29  Mont.  161;  Teal  v.  82  Hanson  v.  Urbana  &  C.  E.  St.  R. 

Coal  &  C.  R.   Co.,  66  W.  Va.  315;  Co.,  75  111.  App.  474. 

Birmingham  R.  &  E.  Co.  v.  Baird,  In  a  recent  Alabama  case  it  was 

10  Am.  Neg.  Rep.  595,  supra.  lield  that  where  a  passenger  alighted 

80  Indianapolis  Union  R.  Co.  v.  from  a  street  car  and  started  to 
Cooper,  6  Ind.  App.  202;  Wells  v.  cross  the  track  in  the  rear  of  the 
New  York,  etc.  R.  Co.,  25  App.  Div.  car,  when  her  foot  became  entangled 
(N.  Y.)  365;  Houston  &  T.  C.  R.  in  a  wire  attached  to  the  car  and 
Co.  V.  Phillio   (Tex.),  69  S.  W.  994.  she  was  thrown  down  and  dragged, 

81  Atchison,  etc.  R.  Co.  v.  Parry,  the  relation  of  carrier  and  passen- 

67  Kan.  515,  17  Am.  Neg.  Rep.  274;  ger  had  not  terminated.  Birming- 
Spangler  v.  St.  Joseph,  etc.  E.  Co.,  ham    Ry.,    Light    &    Power    Co.    v. 

68  Kan.  46,  15  Am.  Neg.  Rep.  299,  O'Brien,  185  Ala.  617,  5  N.  C.  C. 
104   Am.    St.   391,   63   L.R.A.    634;  A.  7. 
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by  a  fellow-passenger  may  recover  from  the  carrier  for  his 
mental  suffering  arising  from  the  assault,  the  carrier  having 
been  remiss  in  his  duty  to  protect  the  passenger  assaulted/'  as 
may  a  passenger  assaulted  by  a  servant  of  the  carrier. °*  The 
failure  of  a  carrier  to  provide  Seats  for  passengers  is  a  breach 
of  its  contract  and  imposes  liability  for  such  damages  as  proxi- 
mately result.'*  If  a  woman  is  compelled  to  stand  and  hold  a 
child  of  which  she  has  the  custody,  though  it  is  not  hers,  the 
injury  she  sustains  thereby  is  not  too  remote  to  be  recovered 
for.^" 

§  942.  Damages  for  physical  and  mental  suffering;  injury  to 
character.  The  carrier  must  make  compensation  according  to 
the  nature  of  the  injury  when  the  proper  action  is  brought;  such 
injury  may  consist  of  personal  inconvenience,''  sickness,"  loss 


83  International,  etc.  E.  Co.  v.  Gie- 
Ben   (Tex.  Oiv.  App.),  60  S.  W.  653. 

84  Garvik  v.  Burlington,  etc.  K. 
Co.,  siipra. 

85Talbert  v.  Charleston  &  W.  C. 
E.  Co.,  97  S.  C.  465. 

86  Texas  &  P.  E.  Co.  v.  Eea,  27 
Tex.  Civ.  App.  549. 

87  Gulf,  etc.  E.  Co.  V.  Overton, 
101  Tex.  583,  19  L.R.A.(N.S.)  500; 
St.  Louis  S.  R.  Co.  V.  Pearson,  88 
Ark.  200;  St.  Louis,  etc.  R.  Co.  v. 
Furlow,  81  Ark.  496;  Rhodes  v. 
Rapid  Transit  Co.,  16  Hawaii  319; 
Williams  v.  Carolina  &  W.  R.  Co., 
144  N.  C.  498,  12  L.R.A.(]Sr.S.)  191; 
Adams  v.  Beaver  Valley  T.  Co.,  41 
Pa.  Super.  Ct.  403;  Taber  v.  Sea- 
board A.  L.  R.,  81  S.  C.  317  (bodily 
fatigue)  ;  Milhous  v.  Southern  R., 
72  S.  C.  442,  110  Am.  St.  620;  St. 
Louis  S.  E.  Co.  V.  White,  99  Tex. 
359,  2  L.R.A.(N.S.)  110;  Interna- 
tional, etc.  R.  Co.  V.  Harder,  36  Tex. 
Civ.  App.  151  (it  will  be  assumed 
that  the  plaintiff  was  a  person  of 
ordinary  health  and  strength)  ; 
Hobbs  V.  London,  etc.  R.  Co.,  L.  R. 
10  Q.  B.  Ill;  Baltimore  &  0.  E.  Co. 
V.  Carr,  71  Md.  135;  Cincinnati,  etc. 


E.  Co.  V.  Eaton,  94  Ind.  474,  48  Am. 
Eep.  179;  Northern  Cent.  R.  Co.  v. 
O'Conner,  76  Md.  207,  16  L.  E.  A. 
449;  Boehm  v.  Duluth,  etc.  E.  Co., 
91  Wis.  592,  8  Am.  Neg.  Cas.  685,. 
correcting  a  remark  to  the  contrary 
in  Jenson  v.  Chicago,  etc.  E.  Co.,  86 
Wis.  589,  22  L.E.A.  680. 

Mental  and  physical  suffering  in- 
clude "inconvenience."  Texas  T.  Co. 
V.  Hanson,  —  Tex.  Civ.  App.  — ,  124 
S.  W.  494. 

88  Arkansas  Cent.  R.  Co.  v.  Jan- 
son,  90  Ark.  494;  St.  Louis,  etc.  E. 
Co.  V.  Hook,  83  Ark.  584;  Little 
Rock  T.  &  E.  Co.  V.  Winn,  75  Ark. 
529;  Delmonte  v.  Southern  Pac.  Co., 
2  Cal.  App.  211,  19  Am.  Neg.  Rep. 
81;  Decker  v.  Chicago,  etc.  R.  Co., 
102  Minn.  99;  Green  v.  Missouri, 
etc.  R.  Co.,  121  Mo.  App.  720;  Ta- 
ber v.  R.,  supra;  St.  Louis  S.  R.  Co. 
V.  Franks,  52  Tex.  Civ.  App.  614; 
Same  v.  Foster,  46  Tex.  Civ.  App. 
517;  Missouri,  etc.  R.  Co.  v.  Glass, 
46  Tex.  Civ.  App.  126;  Same  v. 
Byrd,  40  Tex.  Civ.  App.  315 ;  Brown 
v.  Chicago,  etc.  E.  Co.,  54  Wis.  343 ; 
7  Am.  Neg.  Cas.  203,  §  938;  Texas 
&  P.  E.  Co.  V.  Gott,  20  Tex.  Civ. 
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of  time,"  bodily  and  mental  suffering,  loss  of  capacity  to  earn 
money  from  personal  injury,  pecuniary  expenses,  disfigurement 
or  permanent  physical  or  mental  impairment.  There  is  no  pre- 
cise rule  by  which  the  extent  of  recovery  for  pain  and  suffer- 
ing can  be  measured;  but, it  is  well  established  they  are  to  be 
compensated  when  they  result  from  injuries  received  by  the 
party  suing  from  the  wrongful  acts  or  culpable  negligence  of 
the  defendant.  The  determination  of  the  amount  is  commit- 
ted to  the  judgment  and  good  sense  of  jurors,  subject  to  prac- 
tical revision  by  the  court  to  correct  and  relieve  from  manifest 
excess ; '"  and  it  is  now  established  that  not  only  bodily  pain, 


App.  335 ;  Eosted  v.  Great  Northern 
R.  Co.,  76  Minn.  123,  6  Am.  Neg. 
Eep.  103 ;  Southern  R.  Co.  v.  Daugh- 
drill,  11  Ga.  App.  603;  St.  Louis, 
etc.  R.  Co.  V.  Davis,  37  Okla.  340; 
Raynor  v.  Tacoma  R.  &  P.  Co.,  70 
Wash.  133. 

The  cause  of  bodily  suffering  is 
immaterial  in  so  far  as  the  right  to 
recover  for  the  accompanying  men- 
tal Buffering  is  concerned;  it  may 
have  had  its  origin  in  cold  or  in 
being  wet.  Dye  v.  Cliicago  &  A.  R. 
Co.,  135  Mo.  App.  254. 

89  Williams  v.  Vanderbilt,  28  N. 
Y.  217,  84  Am.  Dec.  333;  Ward  v. 
Same,  34  How.  Pr.  144,  4  Abb.  App. 
Dec.  521;  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  339,  98  Am.  Dee.  229, 
10  Am.  Neg.  Cas.  217 ;  Missouri,  etc. 
R.  Co.  V.  Smith,  6  Ind.  Terr.  99 ;  Ed- 
wards V.  Southern  R.  Co.,  162  N.  C. 
278. 

90  Northern  C.  Co.  v.  Nestor,  138 
Fed.  383,  70  C.  C.  A.  523;  North 
Alabama  T.  Co.  v.  Daniel,  158  Ala. 
414;  St.  Louis,  etc.  R.  Co.  v.  Glos- 
sup,  88  Ark.  225;  Same  v.  Baty,  88 
Ark.  282;  Same  v.  Furlow,  81  Ark. 
496;  Garvick  v.  Burlington,  etc.  R. 
Co.,  131  Iowa  415,  117  Am.  St.  432; 
Southern  R.  Co.  v.  Cassell,  122  Ky. 
317;  Gulf,  etc.  R.  Co.  v.  Luther,  40 
Tex.  Civ.  App.  517;  Illinois  Cent.  R. 


Co.  V.  Williams,  147  Ky.  52; 
Walker  v.  Erie  R.  Co.,  63  Barb. 
269;  Ransom  v.  New  York  &  E.  R. 
Co.,  15  N.  Y.  415;  Blake  v.  Midland 
R.  Co.,  10  Eng.  L.  &  Eq.  437,  18  Q. 
B.  93;  Linsley  v.  Bushnell,  15  Conn. 
225,  38  Am.  Dec.  79;  Lincoln  v. 
Saratoga,  etc.  R.  Co.,  23  Wend.  425; 
Canning  v.  Williamstown,  1  Cush. 
451;  Klein  v.  Jewett,  26  N.  J.  Eq. 
474,  5  Am.  Neg.  Cas.  1;  McKinley 
V.  Chicago,  etc.  R.  Co.,  44  Iowa  314, 
24  Am.  Rep.  748;  Ohio,  etc.  R.  Co. 
V.  Dickerson,  59  Ind.  317;  Whalen 
V.  St.  Louis,  etc.  R.  Co.,  60  Mo.  323, 
9  Am.  Neg.  Cas.  534;  Morse  v. 
Auburn,  etc.  R.  Co.,  10  Barb.  621; 
Curtiss  V.  Rochester,  etc.  R.  Co.,  20 
Barb.  282,  18  N.  Y.  534,  9  Am.  Neg. 
Cas.  606;  Johnson  v.  Wells,  Fargo 
&  Co.,  6  Nev.  224,  3  Am.  Rep.  245; 
Fairchild  v.  California  S.  Co.,  13 
Cal.  599,  9  Am.  Neg.  Cas.  67;  Illi- 
nois Cent.  R.  Co.  v.  Barron,  5  Wall. 
90,  18  L.  ed.  591;  Verrill  v.  Minot, 
31  Me.  299;  Laing  v.  Colder,  8  Pa. 
479,  49  Am.  Dec.  533,  10  Am.  Neg. 
Cas.  141;  Pennsylvania  R.  Co.  v. 
Kelly,  31  Pa.  379;  Same  v.  Allen, 
53  id.  276;  Dancey  v.  Grank  Trunk 
R.  Co.,  19  Ont.  App.  664;  Sloane  v. 
Southern  California  R.  Co.,  Ill  Cal. 
668,  32  L.R.A.  193;  Gorman  f. 
Southern  Pac.  Co.,  97  Cal.  1,  33  Am. 


§  942] 


OABBISBS. 


3473 


but,  connected  with  it,  mental  suffering  —  anxiety,  suspense, 
fright,  sense  of  wrong  from  insult  or  indignity,  —  may  be 
treated,  when  the  facts  will  justify  it,  as  an  element  of  the 
injury  for  which  compensation  should  be  allowed.®^    The  mind 


St.  157;  Pittsburgh,  etc.  R.  Co.  t. 
Berryman,  11  Ind.  App.  640,  L.  & 
N.  E.  Co.  V.  Wilsey,  (Ky.  Super. 
Ct.),  9  Ky.  L.  Rep.  1008;  Warner  v. 
Southern  Pac.  Co.,  113  Cal.  105,  8 
Am.  Neg.  Cas.  88,  54  Am.  St.  327; 
Lake  Shore,  etc.  R.  Co.  v.  Teed,  2 
Ohio  Dec.  662;  Texas  &  P.  R.  Co.  v. 
Gott,  20  Tex.  Civ.  App.  335;  Georgia 
R.  Co.  T.  Jett,  95  Ga.  236;  Southern 
R.  Co.  V.  Bryant,  105  Ga.  316;  Cen- 
tral R.  &  B.  Co.  V.  Roberts,  91  Ga. 
513;  Southern  R.  Co.  v.  Crone,  51 
Ind.  App.  300;  Winston  v.  Luak, 
186  Mo.  App.  381. 

Injury  to  health  and  expenses  are 
elements  of  damage  in  favor  of  a 
traveler  who  is  misinformed  as  to 
the  best  route  to  take  and  in  con- 
sequence takes  the  slowest  and  is 
compelled  to  make  numerous  stops 
and  changes  of  cars.  Southern  R. 
Co.  V.  Nowlin,  156  Ala.  222,  130 
Am.  St.  91. 

91  Lamden  v.  St.  Louis  South- 
western Ry.  Co.,  —  Ark.  — ,  170  S. 
W.  1001;  Whittington  v.  Philadel- 
phia, B.  &  W.  R.  Co.,  —  Del.  Super. 
Ct.  — ,  93  Atl.  563;  Louisville  &  N. 
R.  Co.  V.  Byrley,  152  Ky.  35;  Louis- 
ville &  N.  R.  Co.  V.  Dyer,  152  Ky. 
264;  Schroeder  v.  Detroit,  etc.  R. 
Co.,  174  Mich.  684,  quoting  the  pre- 
ceding part  of  this  section;  Illinois 
Cent.  R.  Co.  v.  Dodd,  104  Miss.  643; 
Forrester  v.  Southern  Pac.  Co.,  36 
Nev.  247,  48  L.R.A.(N.S.)  1;  Cone 
V.  Central  R.  Co.,  62  N.  J.  L.  99,  4 
Am,  Neg.  Rep.  659;  Daymon  v. 
Westchester  St.  R.  Co.,  154  App. 
Div.  (N.  Y.)  796;  Raynor  v.  New 
York  &  L.  I.  Traction  Co.,  86  Misc. 
(N.  Y.)   201;  Edwards  v.  Southern 


R.  Co.,  162  N.  C.  278 ;  Missouri,  etc. 
R.  Co.  V.  Dickson,  —  Tex.  Civ.  App. 
— ,  153  S.  W.  933;  The  Western 
States,  151  Fed.  929;  Pennsylvania 
R.  Co.  v.  Palmer,  127  Fed.  956,  62  C. 
O.  A.  588;  Birmingham  E.,  L.  &  P. 
Co.  V.  Lee,  153  Ala.  386;  St.  Louis, 
etc.  R.  Co.  v.  Brown,  100  Ark.  107,  4 
N.  C.  C.  A.  636;  Levidow  v.  Starin, 
77  Conn.  600;  Baltimore,  etc.  R.  Co. 
V.  Davis,  44  Ind.  App.  375 ;  Missouri, 
etc.  R.  Co.  v.  Smith,  6  Ind.  Terr.  99 ; 
Cincinnati,  etc.  R.  Co.  v.  Carson,  145 
Ky.  81,  4  N.  C.  C.  A.  1004;  Marx  v. 
Louisiana  W.  R.  Co.,  112  La.  1085; 
Philadelphia,  etc.  R.  Co.  v.  Craw- 
ford, 112  Md.  508;  Adams  v.  Beaver 
Valley  T.  Co.,  41  Pa.  Super.  Ct.  403; 
Rhodes  v.  Rapid  Transit  Co.,  16 
Hawaii  319;  Jansen  v.  Minneapolis 
&  St.  L.  R.  Co.,  112  Minn.  496,  32 
L.RAi.(N.S.)  1206,  citing  the  text; 
Truel  V.  Missouri,  etc.  R.  Co.,  143 
Mo.  App.  380  (as  where  the  plain- 
tiff endured  physical  pain  on  ac- 
count of  walking) ;  Carmody  v.  St. 
Louis  T.  Co.,  122  Mo.  App.  338; 
Coorman  v.  Brooklyn  Heights  R.  Co., 
127  App.  Div.{N.  Y.)315;  Bedsole  v. 
Atlantic  C.  L.  R.  Co.,  151  N.  C.  152 
(excluding  such  mental  suffering  as 
resulted  from  the  plaintiff's  act  in 
defending  himself  from  the  assault 
of  a  fellow  passenger) ;  Memphis  St. 
R.  Co.  V.  Graves,  110  Tenn.  232,  14 
Am.  Neg.  Rep.  473,  100  Am.  St.  803 ; 
Texas  &  P.  R.  Co.  v.  Payne,  99  Tex. 
46,  122  Am.  St.  603,  70  L.R.A.  946; 
International,  etc.  R.  Co.  v.  Hood, 
55  Tex.  Civ.  App.  334 ;  Missouri,  etc. 
R.  Co.  V.  Lightfoot,  48  Tex.  Civ. 
App.  120;  Galveston,  etc.  R.  Co.  v. 
Bean,  45  Tex.  Civ.  App.  52;   Gulf, 
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IS  no  less  a  part  of  the  person  than  the  body,  and  the  sufferings 
of  the  former  are  sometimes  more  acute  and  lasting  than  those 


etc.  R.  Co.  V.  Russell,  38  Tex.  Civ. 
App.  291;  Houston  &  T.  Cent.  R. 
Co.  V.  McNeel,  33  Tex.  Civ.  App. 
153;  Texas  &  P.  R.  Co.  v.  Wharton 
(Tex.  av.  App.),  4  N.  C.  C.  A.  1010, 
145  S.  W.  282;  Illinois  Cent.  R.  Co. 
V.  Fleming,  148  Ky.  473;  Burnham 
v.  Detroit,  etc.  R.  Co.,  168  Mich.  55, 
4  N".  C.  C.  A.  1019;  Louisville  &  N. 
R.  Co.  V.  Whitman,  79  Ala.  328,  8 
Am.  Neg.  Cas.  9;  Tennessee,  etc.  R. 
Co.  V.  Lockhart,  79  Ala.  315;  Rail- 
way V.  Dean,  43  Ark.  529,  51  Am. 
Rep.  584;  Indianapolis,  etc.  R.  Co. 
V.  Stables,  62  111.  313,  modifying 
Illinois  Cent.  R.  Oo.  v.  Sutton,  53 
111.  397,  where  it  was  ruled  that 
mental  suffering  cannot  be  recovered 
for  unless  the  physical  injury  was 
wilfully  inflicted  (but  see  Illinois 
Cent.  R.  Co.  v.  Siddons,  53  111.  App. 
607,  612,  which  cites  to  the  contrary 
Joch  V.  Dankwardt,  85  111.  331); 
Hannibal,  etc.  R.  Co.  v.  Martin,  111 
111.  219,  9  Am.  Neg.  Cas.  247,  2  Am. 
Neg.  Cas.  661;  Pennsylvania  R.  Oo. 
V.  Council,  112  111.  295 ;  Lake  Erie  & 
W.  R.  Co.  V.  Fix,  88  Ind.  381,  45  Am. 
Rep.  464;  Chicago,  etc.  R.  Co.  v. 
Holdridge,  118  Ind.  281;  Shepard 
V.  Chicago,  etc.  R.  Co.,  77  Iowa  54; 
Southern  Kansas  R.  Co.  v.  Rice,  38 
Kan.  398,  8  Am.  Neg.  Cas.  274,  5 
Am.  St.  766;  McGinnis  v.  Missouri 
Pac.  R.  Co.,  21  Mo.  App.  399,  8  Am. 
Neg.  Cas.  487;  L  &  G.  N.  R.  Co.  v. 
Gilbert,  64  Tex.  536;  St.  Louis,  etc. 
R.  Co.  V.  Mackie,  71  id.  491,  10  Am. 
St.  766,  8  Am.  Neg.  Cas.  636;  H.  & 
T.  C.  R.  Co.  V.  Rand  (Tex.),  White 
&  W..  100 ;  Ricketts  v.  Chesapeake  & 
O.  R.  Co.,  33  W.  Va.  433,  25  Am.  St. 
901,  7  L.R.A.  354;  Stutz  v.  Chicago 
&.  N.  R.  Co.,  73  Wis.  147,  10  Am. 
Neg.  Cas.  497;  Wightman  v.  Same, 


73  Wis.  169,  8  Am.  Neg.  Cas.  678,  9 
Am.  St.  778,  2  L.R.A.  185;  Gallena 
V.  Hot  Springs  R.,  13  Fed.  116; 
Murphy  v.  Western  &  A.  R.,  23  id. 
637,  8  Am.  Neg.  Cas.  707;  Fell  v. 
Northern  Pac.  R.  Co.,  44  Fed.  248; 
Serwe  v.  Same,  48  Minn.  78,  8  Am. 
Neg.  Cas.  450;  Missouri  Pac.  R.  Co. 
V.  Kaiser,  82  Tex.  144,  8  Am.  Neg. 
Cas.  636;  CanAing  v.  Willlamstown, 
1  Cush.  451;  Pennsylvania  &  0.  C. 
Co.  V.  Graham,  93  Pa.  290;  Smith  v. 
Pittsburgh,  etc.  R.  Co.,  23  Ohio  St. 
10,  8  Am.  Neg.  Cas.  572;  Chicago, 
etc.  R.  Co.  V.  Flagg,  43  111.  365; 
Muldowney  v.  Illinois  Cent.  R.  Co., 
36  Iowa  462,  14  Am.  Neg.  Cas.  612; 
Meagher  v.  DriscoU,  99  Mass.  281, 
96  Am.  Dec.  959;  Craker  v.  Chicago 
&  N.  R.  Co.,  36  Wis.  .657,  17  Am. 
Rep.  504;  Ripon  v.  Bittel,  30  Wis. 
614;  Ransom  v.  New  York,  etc.  R. 
Co.,  5  N.  Y.  415;  Quigley  v.  Central 
Pac.  R.  Co.,  11  Nev.  350,  21  Am. 
Rep.  757;  McKinley  v.  C.  &  N.  W. 
R.  Co.,  44  Iowa  314,  8  Am.  Neg.  Cas. 
253,  24  Am.  Rep.  748;  Seger  v. 
Barkhamsted,  22  Conn.  290;  Mas- 
ters V.  Warren,  27  Conn.  293;  Law- 
rence V.  Housatonic  R.  Co.,  29  Conn. 
390;  Taber  v.  Hutson,  5  Ind.  322, 
61  Am.  Dec.  96;  Cox  v.  Vander- 
kleed,  21  Ind.  164;  Fairchild  v.  Cali- 
fornia S.  Co.,  13  Cal.  599,  9  Am. 
Neg.  Cas.  67;  Illinois,  etc.  R.  Co.  v. 
Barron,  5  Wall.  90,  18  L.  ed.  591; 
Hamilton  v.  Third  Ave.  R.  Co.,  53 
N.  Y.  25;  Baltimore,  etc.  R.  Co.  v. 
Blocher,  27  Md.  277;  Nones  v.  Nort- 
house,  46  Vt.  587;  Sloane  v.  South- 
ern California  R.  Co.,  Ill  Cal.  668, 
32  L.R.A.  193;  Alabama,  etc.  R.  Co. 
v.  Tapia,  94  Ala.  226,  8  Am.  Neg. 
Cas.  26;  St.  Louis,  etc.  R.  Co.  v. 
Brown,  62  Ark.  254,  8  Am.  Neg.  Cas. 
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of  the  latter.*^  Indeed,  the  sufferings  of  each  frequently,  if  not 
usually,  act  reciprocally  on  the  other.  The  dismay  and  the  con- 
sequent shock  to  the  feelings  which  is  produced  by  the  danger 
attending  a  personal  injury  not  only  aggravate  but  are  frequent- 
ly so  appalling  as  to  suspend  the  reason  and  disable  a  person 
from  warding  off  the  avoidable  consequences.''  Where  a  con- 
ductor on  the  defendant's  railroad,  by  the  use  of  some  force, 
kissed  a  female  passenger  the  jury  assessed  the  damages  at 
$1,000,  and  the  verdict  was  sustained  on  the  ground  that  the  was 
right  and  proper  to  take  into  consideration,  and  give  liberal 
damages  for,  her  terror  and  anxiety,  outraged  feelings  and  in- 
sulted virtue,  mental  humiliation  and  suffering,  although  exem- 
plary damages  were  not  recoverable.®*  A  passenger  who  is 
wrongfully  ejected  from  a  train  may  recover  for  the  indignity 
to  which  he  was  thereby  subjected ;  and  this  is  so  even  though 


44;  Gorman  v.  Southern  Pao.  Co., 
97  Cal.  1,  33  Am.  St.  157;  Louis- 
ville, etc.  E.  Co.  V.  Goben,  15  Ind. 
App.  123;  Dawson  v.  Louisville  & 
N.  E.  Co.,  (Super.  Ct.)  4  Ky.  L. 
Eep.  801;  Kentucky  Cent.  E.  Co. 
V.  Biddle,  17  Ky.  L.  Eep.  1363;  Lake 
Shore,  etc.  E.  Co.  v.  Teed,  2  Ohio 
Dec.  662;  Curtis  v.  Sioux  City,  etc. 
E.  Co.,  87  Iowa  622,  8  Am.  Neg.  Cas. 
252;  Memphis  &  C.  P.  Co.  v.  Nagel, 
97  Ky.  9;  The  Willamette  Valley, 
71  Fed.  712;  Cherry  v.  Kansas  City, 
etc.  E.  Co.,  61  Mo.  App.  303,  8  Am. 
Neg.  Cas.  487;  Duggan  v.  Baltimore 
&  0.  E.,  159  Pa.  248,  8  Am.  Neg. 
Cas.  618,  39  Am.  St.  672;  Pullman 
P.  C.  Co.  V.  McDonald,  2  Tex.  Civ. 
App.  322;  Monnier  v.  New  York 
Central  &  H.  E.  E.  Co.,  70  App.  Div. 
(N.  Y.)  405,  411,  14  Am.  Neg.  Eep. 
423 ;  Jacobs  v.  Third  Ave.  E.  Co.,  71 
App.  Div.  (N.  Y.)  199,  11  Am.  Neg. 
Eep.  615;  Kansas  City,  etc.  E.  Co.  v. 
Foster,  134  Ala.  244,  92  Am.  St.  25 ; 
International,  etc.  E.  Co.  v.  Giesen 
(Tex.  Civ.  App.),  69  S.  W.  653; 
Choctaw,  etc.  R.  Co.  v.  Hill,  110 
Tenn.  3t6. 


If  insulting  or  abusive  words  are 
applied  to  a  passenger  while  he  is 
being  ejected  from  a  train  he  may 
recover  for  the  injury  thereby  done 
to  his  feelings,  but  not  on  the  in- 
dependent ground  that  the  same 
words  tended  to  bring  him  into 
ignominy  and  disgrace.,  Southern 
Kansas  E.  Co.  v.  Hinsdale,  38  Kan. 
507. 

A  passenger  who  is  wrongfully 
ejected  from  a  street  car  and  in- 
jured is  entitled  to  compensatory, 
not  only  nominal,  damages,  includ- 
ing compensation  for  loss  of  earn- 
ings and  necessary  expenditures  for 
medical  attendance,  as  well  as  suit- 
able recompense  for  physical  in- 
juries received,  and  for  injuries  to 
his  feelings.  Wachs  v.  New  York 
Eys.  Co.,  84  Misc.  (N.  Y.)  632. 

92  Seger  v.  Barkhamsted,  22  Conn. 
290;  McKinley  v.  C.  &  N.  W.  E.  Co., 
44  Iowa  314,  24  Am.  Eep.  748. 

98  Id. 

tiCraker  v.  Chicago  &  N.  E.  Co., 
36  Wis.  657,  17  Am.  Rep.  504. 
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he  was  not,  or  was  only  slightly,  physically  injured.'*    So,  also, 
is  the  rule  as  to  one  who  is  denied  accommodations  or  conven- 


9B  Cincinnati  Northern  T.  Co.  v. 
Eosnagle,  84  Ohio  St.  310,  35  L.E.A. 
(N.S.)  1030;  Coine  v.  Chicago  &  N. 
E.  Co.,  123  Iowa  458;  Lucas  v. 
Michigan  Cent.  E.  Co.,  98  Mich.  1, 
39  Am.  St.  517;  C.  C.  C.  &  St.  L. 
E.  Co.  V.  Eeynolds,  55  Ohio  370,  60 
Am.  St.  706;  Eobinson  v.  Superior 
E.  T.  Co.,  94  Wis.  345,  34  L.R.A. 
205;  Illinois  Klent.  E.  Co.  v.  All- 
bright,  54  Ind.  App.  203;  St.  Louis 
S.  Co.  V.  Branch,  106  Ark.  269;  St. 
Louis,  etc.  R.  Co.  v.  Baty,  88  Ark. 
282;  Same  v.  Furlow,  81  Ark.  496; 
Same  v.  Hammett,  98  Ark.  418; 
Ehodes  v.  Eapid  Transit  Co.,  16 
Hawaii  319;  Savannah  B.  Co.  v. 
Badenhoop,  6  Ga.  App.  371;  Illinois 
Cent.  E.  Co.  v.  Jackson,  117  Ky. 
900;  BoUes  v.  Kansas  City  S.  R. 
Co.,  134  Mo.  App.  696;  Gillespie  v. 
Brooklyn  Heights  E.  Co.,  178  N.  Y. 
347,  102  Am.  St.  503,  66  L.E.A.  618; 
Harrison  v.  Pennsylvania  E.  Co. 
(Misc.),  118  N.  Y.  Supp.  1022;  Sam- 
uels V.  New  York  City  E.  Co.,  52  N. 
Y.  Misc.  137;  Illinois  Cent.  E.  Co.  v. 
Williams,  147  Ky.  52;  St.  Louis  S. 
E.  Co.  V.  Myzell,  87  Ark.  123;  Mis- 
souri, etc.  E.  Co.  V.  Morgan,  (Tex. 
Civ.  App.),  138  S.  W.  216;  Pennsyl- 
vania E.  Co.  V.  Connell,  112  HI.  297, 
127  id.  419,  8  Am.  Neg.  Cas.  186, 
54  Am.  Eep.  238,  26  111.  App.  594; 
Mabry  v.  City  Elec.  E.  Co.,  116  6a. 
624,  59  L.R.A.  590;  Lake  Erie  & 
W.  E.  Co.  V.  Fix,  88  Ind.  381,  45 
\m.  Rep.  464;  Shepard  v.  Chicago, 
etc.  E.  Co.,  77  Iowa  54;  Southern 
Kansas  E.  Co.  v., Rice,  33  Kan.  398, 
5  Am.  St.  766;  Same  v.  Hinsdale, 
38  Kan.  507,  8  Am.  Neg.  Cas.  274; 
Philadelphia,  etc.  E.  Co.  v.  Eice,  64 
Md.  63,  8  Am.  Neg.  Cas.  360;  Car- 
sten  V.  Northern  Pac.  E.  Co.,  44 
Minn.  454,  20  Am.  St.  589,  9  L.R.A. 
688;  McGinnis  v.  Missouri  Pac.  R. 


Co.,  21  Mo.  App.  399;  Allen  v.  Cam- 
den &  P.  S.  F.  Co.,  46  N.  J.  L.  198; 
Delaware,  etc.  R.  Co.  v.  Walsh,  47 
id.  548,  8  Am.  Neg.  Cas.  509;  In- 
ternational, etc.  R.  Co.  V.  Wilkes, 
68  Tex.  617,  2  Am.  St.  515,  8  Am. 
Neg.  Cas.  635;  Sloane  v.  Southern 
California  R.  Co.,  Ill  Cal.  668,  32 
L.R.A.  193;  Pennsylvania  Co.  v. 
Bray,  125  Ind.  229;  Hot  Springs  R. 
Co.  V.  Deloney,  65  Ark.  177,  4  Am. 
Neg.  Rep.  1,  67  Am.  St.  913;  L.  & 
N.  R.  Co.  V.  Wilsey,  9  Ky.  L.  Rep. 
1008;  Louisville  &  N.  R.  Co.  v. 
Donaldson,  19  Ky.  L.  Rep.  1384; 
Same  v.  Hine,  121  Ala.  234;  Haman 
V.  Omaha  Horse  R.  Co.,  35  Neb.  74, 
8  Am.  Neg.  Cas.  498;  Conlon  v. 
Metropolitan  St.  R.  Co.,  34  N.  Y. 
Misc.  394;  P.  C.  C.  etc.  R.  Co.  v. 
Ensign,  3  Ohio  Dec.  451;  Will- 
son  V.  Northern  Pac.  R.  Co.,  5 
Wash.  621;  Cowen  v.  Winters,  96 
Fed.  929,  37  C.  C.  A.  628,  631;  Ray 
V.  Cortland  &  H.  T.  Co.,  19  App. 
Div.  (N.  Y.)  530;  Texas  &  P.  R.  Co. 
V.  James,  82  Tex.  306,  8  Am.  Neg. 
Cas.  634,  15  L.R.A.  347;  Missouri, 
etc.  E.  Co.  V.  Tarwater  (Tex.  Civ. 
App.),  75  S.  W.  937;  Breen  v.  St. 
Louis  T.  Co.,  102  Mo.  App.  479,  15 
Am.  Neg.  Eep.  372. 

Mental  suffering  or  humiliation 
may  not  be  recovered  for  an  ejec- 
tion made  in  good  faith  and  with- 
out unnecessary  violence.  Glover 
V.  Atchison,  etc.  E.  Co.,  129  Mo. 
App.  563. 

Though  an  expulsion  was  made 
in  the  presence  of  the  carrier's  em- 
ployees only,  there  may  be  a  recov- 
ery for  disgrace  and  humiliation  if 
knowledge  of  it  may  -reach  others. 
Kansas  City,  etc.  R.  Co.  v.  Little, 
66  Kan.  378,  13  Am.  Neg.  Rep.  524, 
97  Am.  St.  376,  61  L.RA..  122. 
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iences  of  the  class  to  which  he  is  entitled.'®  Illness  due  to  negli- 
gent failure  to  furnish  accommodations  contracted  for  is  a 
ground  for  the  recovery  of  compensation  regardless  of  the  knowl- 
edge of  the  carrier  as  to  the  plaintiff's  susceptibility  thereto.*''  It 
is  immaterial,  so  far  as  liability  for  mental  suffering  is  con- 
cerned, that  the  carrier  did  not  know  of  the  passenger's  suscepti- 
bility to  it.'*  The  conduct  of  a  passenger  may  be  such  as  to  de- 
prive him  of  the  right  to  recover  for  the  humiliation  of  being 
ejected,  as  where  he  seeks  it  in  order  to  secure  a  cause  of  action ; 
his  state  of  mind  is  incompatible  with  a  feeling  of  humiliation.'' 
The  mental  suffering  which  may  be  recovered  for  because  of 
physical  illness  must  be  connected  with  it  and  be  the  natural 
result  of  it.  This  is  not  the  case  where  a  person  has  caught  a 
cold  and  experienced  fear  of  becoming  a  consumptive,  at  least 
if  it  is  not  shown  that  consumption  is  a  natural  and  proximate 
consequence  of  the  illness  contracted.^  The  suffering  caused  by 
inability  to  reach  a  relative  who  is  ill  cannot  be  recovered  for  in 
an  action  based  on  delay  in  carrying  a  passenger  if  the  carrier 

A  passenger  may  recover  for  plaintiff's  son,  who  called  for  the 
humiliation  where  the  conductor  in  ticket  and  upon  being  informed 
ejecting  him  from  a  street  car  none  had  been  wired,  boarded  train 
charges  that,  "you  want  to  beat  without  ticket  and  was  ejected  and 
somebody  out  oi  a  nickel ;  you  want  compelled  to  walk  home,  the  plain- 
to  cheat  me  out  of  a  nickel,"  regard-  tiff  was  allowed  to  recover  for  his 
less  of  the  fact  that  the  plaintiff  mental  suffering  caused  by  his  son's 
was  at  the  time  returning  from  a  delay  in  reaching  home  and  the 
negro  prize  fight.  Carter  v.  New  son's  contributory  negligence  was 
Orleans  Ey.  &  Light  Ck).,  135  La.  held  not  imputable  to  the  plaintiff. 
151-  Missouri,  K.  &  T.  Ey.  Co.  of  Texas 

96  The  Willamette  Valley,  71  Fed.  ^  stogner,  —  Tex.  Civ.  App.  — ,  163 

712;  North  German  Lloyd  S.  Co.  v.  s    w    319 

Wood,  18  Pa   Super.  Ct.  488;  Nash-  "assi^^^,   ^.    Southern   California 


E.  Co.,  Ill  Gal.  666,  32  L.RA.  193; 


ville,  etc.  E.  Co.  v.  Blackmon,  7  Ala, 

App.    530;    Texas    &    P.   E.   Co.    v.  ,    v,     -c     r< 

■./      u        irr,        ru       A       ^     ion   a  Spade   V.   Lynn   &   B.   E.    Co.,    172 

Maughon   (Tex.  Civ.  App.  ,  139   S.  5                   -„     .         „, 

xxr    a-,-,    ,-1  ■       4.T.        •             +     „„  Mass.    488,    70    Am.    St.    298,    43 

W.  611    (it  IS  otherwise  as  to  em-  ' 

barrassment).     See  §  948.  L.E.A.  832. 

97  Louisville     &     N.     E.     Co.     v.  ^  Brenner   v.    Jonesboro,   etc.    E. 

Weathers,  163  Ala.  48.  Co-.   82   Ark.    128,    9   L.E.A. (N.S.) 

Where  the  plaintiff  paid  defend-  1060,  118  Am.  St.  56. 

ant's   agent    the   price   of   a   ticket  1  St.  Louis,  etc.  E.  Co.  v.  Buckner, 

which  the  agent  agreed  to  wire  to  89  Ark.  58,  20  L.E.A.(N.S.)   458. 
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had  no  knowledge  of  the  facts.'  An  excessive  charge  made  for 
carrying  the  remains  of  a  child  and  improper  treatment  thereof, 
though  they  were  not  multilated,  is  a  basis  upon  which  to  award 
the  parent  compensation  for  mental  suffering.' 

In  an  Iowa  case  an  action  was  brought  against  a  railroad 
company  for  personal  injury  caused  by  a  brakeman  beating 
the  plaintiff  while  he  was  attempting  to  enter  a  car,  and  an 
instruction  that  the  jury  might  allow  damages,  among  other 
things,  "for  the  outrage  and  indignity  put  upon  him,"  was 
approved.  The  court  say:  "Mental  anguish  arising  from  the 
injury,  that  is,  pain  caused  by  the  wound  or  broken  arm,  con- 
stitutes an  element  of  compensatory  damages,  and  we,  on 
principle,  are  xmable  to  see  why  mental  pain  arising  from  or 
caused  by  the  nature  and  character  of  the  assault  whereby  the 
wound  was  inflicted  or  the  arm  broken  should  not  also  be  an 
element  of  such  damages.  The  one  is  as  easily  estimated  and 
determined  as  the  other,  and  practically  the  two  cannot  be 
separated  or  distinguished.  The  party  injured  cannot  tell 
where  one  ends  and  the  other  begins.  The  *  *  *  damage 
arising  from  either  or  both  cannot  be  accurately  computed, 
and,  from  the  nature  of  things,  ihey  are  so  blended  together 
they  cannot  be  separated  or  distinguished.  The  attempt,  there- 
fore, to  draw  a  line  or  make  a  distinction  between  the  two,  and 
to  assign  one  to  the  class  of  exemplary,  and  the  other  to  com- 
pensatory, is  futile.  The  distinction  is  too  fine  to  serve  any 
practical  purpose  in  the  determination  of  causes  by  courts  and 
juries."  *  The  Massachusetts  court  insists  upon  a  distinction 
quite  as  fine  as  was  sought  to  be  made  in  the  Iowa  case.  During 
the  removal  of  a  drunken  man  from  the  car  in  which  the  plain- 
tiff was  a  passenger  the  defendant's  conductor  jostled  another 
drunken  man  who  was  standing  in  front  of  the  plaintiff  and 
threw  him  upon  her.     The  fright  caused  by  that  and  other 

« International,    etc.    R.    Co.    T.  4  McKinley  v.  C.  &  N.  W.  R.  Co., 

Sammon,  35  Tex.  Civ.  App.  96;  Cen-  44    Iowa    314,    24    Am.    Rep.    748; 

tral  of  Georgia  R.   Co.  v.  Wallace,  Smith  v.  Pittsburgh,  etc.  E.  Co.,  23 

141  Ga.  51,  49  L.E.A.(N.S.)  429.  Ohio  St.  10;  Hamilton  v.  Third  Ave. 

3  Birmingham  T.  &  T.  Co.  v.  Still,  R.  Co.,  53  N.  Y.  25;  Quigley  v.  Cen- 

7  Ala.  App.  556.  tral  Pac.  R.  Co.,   11  Nev.   350,  21 
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occurrences  in  the  car  resulted  in  physical  injuiy  to  the  plaintiff. 
It  is  strongly  intimated  that  if  such  fall  was  the  necessary  con- 
sequence of  the  removal,  it  was  one  of  the  risks  assumed  by  the 
plaintiff.  The  trial  court  told  the  jury  that  if  there  was  a 
physical  injury  and  accompanied  by  it  was  a  fright  which  op- 
erated to  the  injury  of  the  plaintiff  in  body  or  mind,  she  could 
recover  for  the  damage  caused  by  the  fright,  and  that  all  that 
happened  might  be  taken  as  one  whole.  Holmes,  J.,  said :  The 
effect  of  the  instruction  appears  to  have  been  that,  when  once 
a  battery  of  the  plaintiff  was  .proved,  the  defendant  became  or 
might  be  foimd  liable  for  all  the  consequences  of  the  disturb- 
ance in  the  car  and  of  the  plaintiff's  fright,  however  caused. 
We  do  not  so  understand  the  law.  By  something  of  an  anom- 
aly, consequences  of  the  defendant's  conduct  which  would  not 
of  themselves  conslitute  a  cause  of  action  may  at  times  en- 
hance the  damages,  if  the  conduct  has  some  other  consequence 
for  which  an  action  lies.  But  this  further  liability  is  not  for 
all  consequences  of  the  defendant's  conduct,  but  for  consequences 
of  the  defendant's  wrong  to  the  plaintiff.  The  wrong  to  the 
plaintiff,  if  any,  began  with  the  battery,  and  it  is  for  the  con- 
sequence of  the  battery  only  that  the  defendant  is  liable,  not 
for  all  the  consequences  of  the  drunken  man's  presence  in  the 
car  or  of  the  defendant's  attempt  to  remove  him.  We  are  per- 
fectly aware  of  the  difficulty  of  discriminating.  But  it  seems 
quite  possible  in  this  case  that  the  plaintiff's  trouble  was  due 
in  substance  to  the  disturbance  as  a  whole,  although  it  may  be 
that  the  jury  would  be  warranted  in  finding  that  the  impact 
upon  her  person  gave  the  detonating  spark  without  which  she 
would  not  have  collapsed.*  Injury  to  character  is  not  an  ele- 
ment of  damages  for  the  use  of  abusive  and  insulting  language 
to  an  ejected  passenger.*  Where  a  passenger  is  given  the  alter- 
native of  jumping  from  the  platform  or  being  pushed  off  in 
the  dark  while  the  train  was  going  fast,  he  may  show  his  physical 

Am.  Eep.  757 ;  Western  U.  Tel.  Co.  « Spade    v.    Lynn    &    B.    R.    Co., 

V.  Haley,  143  Ala.  586,  citing  the      supra. 

text.  •  Gillespie  v.  Brooklyn  Heights  K. 
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condition  for  the  purpose  of  enabling  ttie  jury  to  asce'rtain  the 
extent  of  his  mental  suffering.'' 

§  943.  Mental  suffering  independent  of  other  injury.  It  has 
been  held  that  in  order  to  make  a  wrong-doer  liable  in  damages 
for  mental  suffering  it  must  be  connected  with  bodily  injury,* 
or  the  injury  by  which  it  is  produced  must  be  attended  by  cir- 


Co.,  178  N.  Y.  347,  102  Am.  St.  503, 
66  L.R.A.  618. 

1  Fell  V.  Northern  Pac.  K.  Co.,  44 
Fed.  248. 

8  Indianapolis  St.  R.  Co.  v.  Ray, 
167  Ind.  236;  Truel  v.  Missouri,  etc. 
R.  Co.,  143  Mo.  App.  380;  Newton 
V.  New  York,  etc.  R.  Co.,  106  App. 
Div.  (N.  Y.)  415;  Reardon  v.  PMla- 
delphia  R.  T.  Co.,  43  Pa.  Super.  Ct. 
344;  Calder  v.  Southern  R.  Co.,  89 
S.  C.  287;  Taber  v.  Seaboard  A.  L. 
R.,  84  S.  C.  291,  81  S.  C.  317;  Black 
V.  Atlantic  C.  L.  R.  Co.,  82  S.  C. 
473;  Sehroeder  v.  Detroit,  etc.  R. 
Co.,  174  Mich.  684;  Victorian  Ry. 
Com'rs  *.  Coultas,  13  App.  Cas.  222 
(stated  at  some  length  and  dis- 
cussed in  §§  21-24,  where  the  gen- 
eral subject  is  considered  and  the 
authorities  collected)  ;  Johnson  v. 
Wells,  Fargo  Co.,  6  Nev.  224,  3  Am. 
Rep.  245;  Illinois  Cent.  R.  Co.  v. 
Sutton,  53  111.  397;  Texarkana,  etc. 
R.  Co.  V.  Anderson,  67  Ark.  123; 
Judice  V.  Southern  Pac.  Co.,  47  La. 
Ann.  255,  257;  Deming  v.  Chicago, 
etc.  R.  Co.,  80  Mo.  App.  152;  Cleve- 
land City  R.  Oo.  V.  Ebert,  19  Ohio 
C.  C.  725;  Spohn  v.  Missouri  Pac. 
R.  Co.,  116  Mo.  617,  4  Am.  Neg.  Cas. 
718,  8  Am.  Neg.  Cas.  477;  Strange 
V.  Same,  61  Mo.  App.  586;  Smith  v. 
Wilmington  &  W.  R.  Co.,  130  N.  C. 
304. 

It  was  held  in  Illinois  Cent.  R. 
Co.  V.  Sutton,  supra,  that  the  physi- 
cal injury  must  be  wilfully  inflicted 
in  order  that  mental  suffering  may 
be  recovered  for.     That  proposition 


appears  to  have  been  receded  from. 
Indianapolis,  etc.  R.  Co.  v.  Stables, 
62  111.  313.  But  compare  Illinois 
Cent.  R.  Co.  v.  Siddons,  53  IH.  App. 
'607,  612,  which  cites  Jock  v.  Dank- 
wardt,  85  111.  331,  as  holding  in  ac- 
cordance with  the  Sutton  case. 

It  is  held  by  the  circuit  court 
of  appeals,  fourth  circuit,  that  in  an 
action  against  a  •  carrier  for  the 
breach  of  a  contract  to  furnish,  and 
transport  a  passenger  on  a  special 
train,  damages  cannot  be  recovered 
for  mere  disappointment  and  men- 
tal suffering  resulting  from  delay  in 
starting  on  a  journey  to  see  a  sick 
parent.  Wilcox  v.  Richmond  &  D. 
R.  Co.,  52  Fed.  264,  3  C.  C.  A.  73, 
17  L.R.A.  804.     See  §§  975  et  seq. 

But,  in  Burrus  v.  Nevada-Cali- 
fornia-Oregon Ry.,  —  Nev.  — ,  145 
Pac.  926,  it  was  held  that  recovery 
for  mental  suffering  alone  was 
properly  allowed  where  the  carrier 
wilfully  breached  its  contract  to  fur- 
nish a  special  train  to  promptly  run 
to  a  certain  town  and  return  for 
the  purpose  of  bringing  the  son  of 
the  plaintiff  to  a  city  for  medical 
treatment  by  unnecessarily  delaying 
three  hours  on  the  trip. 

The  mental  suffering  which  an 
ejected  passenger  sustains  by  being 
prevented  from  seeing  a  sick  rela- 
tive is  too  remotely  connected  with 
the  wrong  done  to  be  an  element  of 
damage.  Hot  Springs  R.  Co.  v.  De- 
loney,  65  Ark.  177,  182,  4  Am.  Neg. 
Rep.  1,  67  Am.  St.  913.  But  see  §§ 
975  et  seq. 
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cmnstances  of  malice,  insult  or  oppression ; '  and  that  a  simple 
exposure  to  averted  danger  is  not  a  ground  of  recovery  unless 
it  was  wanton  and  produced  injury."  It  has  also  been  ruled 
that  wilfullness  in  doing  an  act  in  violation  of  duty  is  not  a 
ground  for  the  recovery  of  damages  for  mental  suffering  in  the 
absence  of  other  ground  therefor.^^  Also,  that  wantonness,  un- 
less it  gives  a  cause  of  action  aside  from  the  mere  act,  is  not 
such  ground,  as  where  profane,  threatening  and  abusive  lang- 
uage was  used  without  provocation.'^  It  has  been  said  that 
the  other  wrong  done  a  passenger  must  be  such  as  is  connected 
with  the  mental  suffering  for  which  a  recovery  is  sought;  the 
latter  must  proceed  from  the  former  naturally.  Such  is  not 
the  case  where  insulting  language  is  used  by  the  carrier's  serv- 
ant to  a  passenger  in  consequence  of  the  latte^s  attempt  to  in- 
duce the  former  to  put  off  baggage  at  its  destination  though  loss 
of  time  resulted  from  the  failure  to  do  so.'*  It  has  likewise  been 
ruled  that  the  refusal  to  receive  one  as  a  passenger  because  of 
the  failure  to  possess  a  ticket  through  the  neglect  of  the  agent  of 


9  White  V.  Metropolitan  St.  B. 
Co.,  132  Mo.  App.  339 ;  Smith  v.  St. 
Louis,  etc.  R.  Co.,  127  Mo.  App.  53; 
Smith  V.  Atchison,  etc.  R.  Co.,  122 
Mo.  App.  85;  Carmody  v.  St.  Louis 
T.  Co.,  122  Mo.  App.  338;  Grayson 
V.  Same,  100  Mo.  App.  60;  Georgia 
R.  &  E.  Co.  V.  Bakwer,  1  Ga.  App. 
832,  but  disapproving  Chapman  v. 
Western  U.  Tel.  Co.,  88  Ga.  763,  30 
Am.  St.  183,  17  L.R.A.  430;  Cald- 
well V.  Northern  Pac.  R.  Co.,  56 
Wash.  223;  Dorrah  v.  Illinois  Cent. 
R.  Co.,  65  Miss.  14;  Trigg  v.  St. 
Louis,  etc.  R.  Co.,  74  Mo.  147,  41 
Am.  Rep.  305;  Randolph  v.  Hanni- 
bal, etc.  R.  Co.,  18  Mo.  App.  609; 
Dawson  v.  Louisville  &  N.  R.  Co.,  4 
Ky.  L.  Rep.  801;  Snyder  v.  Wabash 
D.  Co.,  85  Mo.  App.  495;  Kansas 
City,  etc.  R.  Co.  v.  Dalton,  65  Kan. 
661. 

A  woman  passenger  who  with  her 
sick  husband  is  wrongfully  ejected 
from  a  train  without  unnecessary 
Suth.  Dam.  Vol.  III.— 65. 


force  by  employees  who  use  insult- 
ing, abusive  and  humiliating  lan- 
guage, may  recover  compensatory 
damages  on  account  of  mental 
anguish,  although  no  actual  physi- 
cal injury  is  sustained.  Morris  v. 
St.  Louis  &  S.  F.  R.  Co.,  184  Mo. 
App.   65. 

10  Trigg  V.  St.  Louis,  etc.  R.  Co., 
supra;  Central  R.  Co.  v.  Dorsey,  116 
Ga.  719;  Williamson  v.  Central  B. 
Co.,  127  Ga.  125;  Sappington  v. 
Atlanta,  etc.  R.  Co.,  127  Ga.  178; 
Morris  v.  Lackawanna,  etc.  R.  Co., 
228  Pa.  198.  See  §  96;  Chicago  & 
A.  R.  Co.  V.  Flagg,  43  111.  364;  Fell 
v.  Northern  Pac.  R.  Co.,  44  Fed.  248. 

11  Pierce  v.  St.  Louis,  etc.  R.  Co., 
94  Ark.  489. 

12  St..  Louis,  etc.  R.  Co.  v.  Taylor, 
84  Ark.  42,  13  L.R.A.(N.S.)  159. 
Two  judges  dissented. 

18  Chicago,  etc.  R.  Co.  v.  Moss, 
89  Ark.  187. 
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the  carrier  is  not  a  basis  upon  which  to  rest  a  recovery  for  men- 
tal suffering  arising  from  disappointment  because  of  absence 
from  home  and  the  necessity  the  plaintiff  was  under  of  laboring 
for  support.^*  The  mere  failure  to  put  off  baggage  at  the  desti- 
nation of  a  passenger  does  not  afford  such  a  basis.  ^*.  In  Texas, 
where  the  right  to  recover  for  mental  suffering  has  had  its  fullest 
development  and  where  there  may  be  a  recovery  therefor  on 
some  of  the  grounds  denied  in  the  cases  herein  cited,  it  has  been 
held  that  the  prolongation  of  existing  siiffering  in  consequence  of 
negligence  is  not  cause  for  recovery  therefor.^*  This  view  pre- 
vails there  in  actions  against  telegraph  companies ;  it  was  also 
favored  in  North  Carolina  formerly;  but  has  recently  been  de- 
parted from  there.''  ISTotwithstanding  the  conflicting  state  of 
the  authorities  we  conceive  the  rule  to  be  that  mental  suffering 
or  nervous  shock  may  be  recovered  for  whenever  it  is  the  natu- 
ral and  proximate  result  of  the  wrong  done  if  such  wrong  gives 
the  injured  party  a  cause  of  action."    Some  of  the  cases  very 


1*  Zabron  v.  Cunard  S.  S.  Co.,  151 
Iowa  345,  34  L.E.A.{N.S.)    751. 

IB  Chicago,  etc.  E.  Co.  v.  Whitten, 
90  Ark.  462. 

16  Southern  Pac.  Co.  t.  Milner,  45 
Tex.  Civ.  App.  489. 

"See  §  975. 

"Stutz  V.  Chicago  &  N.  E.  Co., 
73  Wis.  147,  10  Am.  Neg.  Cas.  497; 
International,  etc.  E.  Co.  v.  Anehon- 
da  (Tex.  Civ.  App.),  68  S.  W.  743; 
Lake  Erie  &  W.  E.  Co.  v.  Fix,  88 
Ind.  381,  8  Am.  Neg.  Cas.~  199,  46 
Am.  Eep.  464 ;  Lawrence  v.  Latimer, 
28  111.  App.  552;  Shepard  v.  Chi- 
cago, etc.  E.  Co.,  77  Iowa  54;  South- 
ern Kansas  E.  Co.  v.  Hinsdale,  38 
Kan.  507,  8  Am.  Neg.  Cas.  274 ;  Mis- 
souri Pac.  E.  Co.  v.  Kaiser,  82  Tex. 
144,  8  Am.  Neg.  Cas.  636 ;  Lake  Erie 
&  W.  E.  Co.  V.  Close,  5  Ind.  App 
444;  Chicago,  etc.  E.  Co.  v.  Conley 
6  Ind.  App.  9;  Pittsburgh,  etc.  E, 
Co.  V.  Berryman,  11  Ind.  App.  640, 
and  local  cases  cited ;  Lucas  v.  Mich 
igan  Cent.  R.  Co.,  98  Mich.  1,  8  Am 


Neg.  Cas.  431,  39  Am.  St.  517;  Vas- 
sau  V.  Madison  E.  E.  Co.,  106  Wis. 
301 ;  Lake  Shore,  etc.  E.  Co.  v.  Teed, 
2  Ohio  Dec.  662;  Perry  v.  Pitts- 
burgh Union  P.  E.,  153  Pa.  236; 
Texas '&  P.  E.  Co.  v.  Armstrong,  93 
Tex.  31,  6  Am.  Neg.  Eep.  721; 
Texas  &  P.  R.  Co.  v.  Gott,  20  Tex. 
Civ.  App.  335;  Houston,  etc.  R. 
Co.  V.  Perkins,  21  Tex.  Civ.  App. 
508;  Norfolk  &  W.  E.  Co.  v. 
Neely,  91  Va.  539;  Willson  v.  North- 
ern Pac.  R.  Co.,  5  Wash.  621; 
Pittsburgh,  etc.  E.  Co.  v.  Euss,  67 
Fed.  662,  14  0.  C.  A.  612,  8  Am. 
Neg.  Cas.  704;  Atlanta  Cons.  St.  E. 
Co.  V.  Hardage,  93  Ga.  457,  8  Am. 
Neg.  Cas.  146;  Georgia  E.  Co.  v. 
Jett,  95  Ga.  236;  Louisville  &  N.  R. 
Co.  V.  Donaldson,  19  Ky.  L.  Rep. 
1384;  Eddy  v.  Syracuse  E.  T.  Co., 
50  App.  Div.  (N.  Y.)'  109,  7  Am. 
Neg.  Rep.  602;  New  York,  etc.  R. 
Co.  V.  Winter,  143  U.  S.  60,  36  L.  ed. 
71,  8  Am.  Neg.  Cas.  690;  Knoxville 
T.   Co.  V.  Lane,  102  Tenn.   376,   46 
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properly  carry  the  doctrine  beyond  this  point,  as  will  be  seen  by 
some  of  those  stated  in  this  connection.  The  negligent  failure 
of  a  carrier  to  perform  his  contract  is  cause  for  the  recovery  of 
compensation  for  mental  suffering  if  physical  inconvenience  and 
discomfort  follow.^'  The  unprovokod  use  by  a  conductor  of 
opprobious  and  abusive  language  tending  to  humiliate  a  passen- 
ger or  subject  him  to  mortification  is  a  basis  upon  which  to 
award  compensation  therefor.^"    Substantial  damages  for  humil- 


L.R.A.  549;  Pullman's  P.  C.  Co.  v. 
King,  99  Fed.  380,  7  Am.  Neg.  Rep. 
376,  39  C.  C.  A.  573;  The  Norman- 
nia,  62  Fed.  469;  Zion  v.  Southern 
Pac.  Co.,  67  Fed.  500;  Kyle  v.  Chi- 
cago, etc.  R.  Co.,  182  Fed.  613,  105 
C.  C.  A.  151;  St.  Louia,  etc.  R.  Co. 
V.  Yount,  30  Okla.  371;  Pullman 
Co.  V.  Lutz,  154  Ala.  517,  14  L.R.A. 
(N.S.)  907,  129  Am.  St.  67;  Rhodes 
V.  Rapid  Transit  Co.,  16  Hawaii 
319 ;  Lindsay  v.  Oregon  S.  L.  R.  Co., 
13  Idaho  477,  12  L.R.A.  (N.S.)  184, 
quoting  the  text  (plaintiff's  suffer- 
ing arose  from  anxiety  concerning 
his  sick  wife  after  his  ejection  from 
the  train)  ;  Indiana  R.  Co.  v.  Orr, 
41  Ind.  App.  246,  citing  the  text; 
Hutchinson  t.  Railroad,  140  N.  C. 
123,  overruling  Smith  v.  Railroad, 
130  N.  C.  304;  Cincinnati  North- 
ern T.  Co.  V.  Rosnagle,  84  Ohio  310, 
35  L.R.A.(N.S.)  1030;  Missouri,  etc. 
R.  Co.  V.  Lightfoot,  48  Tex.  Civ. 
App.  120;  Gulf,  etc.  R.  Co.  v.  Rede- 
ker,  45  Tex.  Civ.  App.  312;  Same 
V.  Luther,  40  Tex.  Civ.  App.  517; 
Missouri,  etc.  R.  Co.  v.  Farwater, 
33  Tex.  Civ.  App.  116.  See  §§  95, 
96. 

The  use  by  the  servant  of  a  car- 
rier to  a  female  passenger  of  such 
language  as  is  by  common  consent 
regarded  as  vulgar,  coarse,  im- 
modest and  offensive  to  ordinary  fe- 
male sensibilities,  or  disrespectful 
to  the  female  presence  is  cause  for 


the  recovery  of  damages  for  mental 
suffering.  Birmingham  E.  L.  &  P. 
Co.  V.  Glenn,  179  Ala.  263. 

In  Hoffman  v.  Northern  Pac.  R. 
Co.,  45  Minn.  53,  it  is  held  that  the 
fact  that  a  passenger  was  compelled 
to  borrow  money  to  pay  a  fare  il- 
legally exacted  is  too  remote  to  be 
considered.  With  all  due  respect, 
this  may  be  seriously  questioned  in 
view  of  the  duty  of  the  passenger 
to  use  all  reasonable  means  to  miti- 
gate the  carrier's  liability. 

In  Humphrey  v.  Michigan  United 
Eys.  Co.,  166  Mich.  645,  the  con- 
ductor took  up  the  plaintiff's  com- 
mutation book  and  demanded  fare, 
saying  if  it  was  not  paid  he  would 
put  the  plaintiff  off  the  car;  subse- 
quently he  returned  to  the  plaintiff 
and  threw  down  a  cash  ticket,  re- 
marking that  he  would  show  he  was 
a  gentleman,  and  paid  the  fare.  A 
recovery  for  mental  suffering  was 
sustained. 

iSTaxioab  Co.  v.  Grant,  3  Ala. 
App.  393;  McConnell  v.  United 
States  Exp.  Co.,  179  Mich.  522. 

80  Bleecker  v.  Colorado  & '  S.  R. 
Co.,  50  Colo.  140,  33  L.R.A. (N.S.) 
386;  Texas  &  P.  R.  Co.  v.  Tark- 
ington,  27  Tex.  Oiv.  App.  353  (writ 
of  error  denied  by  the  supreme 
court) ;  Texas,  etc.  R.  Co.  v.  Mar- 
shall, —  Tex.  Civ.  App.  — ,  140  S. 
W.  508;  Southern  R.  Co.  v.  Huck- 
aba,  14  Ga.  App.  311. 
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iation  may  be  recovered  where  a  threat  to  eject  a  passenger  is 
made  and  in  order  to  avert  that  result  the  passenger  borrovrs 
money,  the  doing  of  which  necessitated  submitting  to  inspeo- 
tion.^*  A  threat  to  expel  a  passenger  rightfully  on  a  car,  though 
there  was  no  insult  in  words  or  liianner,  is  a  legal  wrong.**  In 
one  case  a  conductor  rudely  threw  a  passenger's  ticket  in  her  lap, 
declared  it  was  not  valid  and  in  the  presence  of  others  denied  her 
statement  concerning  it.  These  facts  evidenced  mental  suffering 
though  there  was  no  ejection.*'  If  indignity  is  the  natural  and 
proximate  result  of  illegally  and  in  a  public  manner  taking  up 
a  passenger's  ticket  with  an  imputation  of  fraud  there  may  be  a 
recovery  in  an  action  for  its  conversion  for  injured  feelings  and 
the  ignominy  endured.**  In  a  recent  Irish  case  there  was  a  re- 
covery where  the  "nervous  shock"  preceded  any  other  injury 
and  where  there  was  no  element  of  wilfulhiess.  The  court 
reached  the  conclusion  that  there  is  no  distinction  between  "nerv- 
ous shock"  and  physical  injury.*'  Other  cases  tearing  on  this 
topic  are  stated  in  the  note.*®     The  recovery  for  mental  suf- 


21  Illinois  Cent.  R.  Co.  v.  Flem- 
ing, 148  Ky.  473. 

82  Georgia  R.  &  E.  Co.  v.  Baker, 
125  Ga.  562,  7  L.R.A.(N.S.)  103. 

83  Ft.  Worth,  etc.  R.  Co.  v.  Jones, 
38  Tex.  Civ.  App.  129. 

2*  Harris  v.  Delaware,  etc.  R.  Co., 
77  N.  J.  L.  278,  21  ^m.  Neg.  Rep. 
202,  82  N.  J.  L.  456. 

26  Bell  V.  Great  Northern  R.  Co., 
26  L.  R.  Ir.  428,  quoted  from  in 
extenso  §§  21-24;  Sloane  v.  South- 
ern Pac.  Co.,  Ill  Cal.  668,  32  L.R.A. 
193;  Georgia  Southern  &  F.  Co.  v. 
Ransom,  5  Ga.  App.  740  ("mental 
pain  and  nervousness,  if  not  the 
same  as  physical  ailments,  are  so 
closely  akin  that  it  would  be  split- 
ting hairs  to  attempt  differentia- 
tion") ;  Green  v.  Shoemaker,  111 
Md.  69,  23  L.R.A.  (N.S.)  667,  citing 
the  text.  See  Purcell  v.  St.  Paul 
City  R.  Co.,  48  Minn.  134,  16  L.R.A. 
203;  Canning  v.  Williamstown,  1 
Cush.   451;    Seger  v.   Barkhamsted, 


22  Conn.  290;  Mann  B.  C.  Co.  v. 
Dupre,^  54  Fed..  646,  4  C.  C.  A.  540, 
21  L.r!a.  289 ;  Stutz  v.  Chicago,  etc. 
R.  Co.,  73  Wis.  147,  9  Am.  St.  769n; 
Warren  v.  Boston,  etc.  R.  Co., 
163  Mass.  484,  12  Am.  Neg.  Oas.  54; 
Missouri,  etc.  R.  Co.  v.  Ball,  25  Te±>. 
Civ.  App.  500. 

26  The  refusal  to  furnish  accom- 
modations or  transportation  is 
cause  for  awarding  compensation 
for  the  indignity,  vexation  and  dis- 
grace. Patterson  v.  Steamship  Co., 
140  N.  C.  412,  5  L.R.A.(N.S..)  1012, 
111  Am.  St.  848. 

Imputing  a  falsehood  and  dis- 
graceful conduct  to  a  passenger  is 
a  ground  of  damage.  Missouri,  etc. 
R.  Co.  V.  Morgan,  —  Tex.  Civ.  App. 
— ,  138  S.  W.  216. 

Physical  pain  is  not  essential  to 
the  right  to  recover  for  humiliation. 
Pullman  Co.  v.  Custer,  —  Tex.  Civ. 
App.  — ,  140  S.  W.  847.  Thus, 
where  a  person  who  entered  a  sta- 
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fering  must  be  limited  to  that  which  results  from  the  wrong 
done  to  the  plaintiff ;  he  cannot  be  compensated  for  the  anguish 
endured  in  contemplating  the  sufferings  of  another. ^^  Suf- 
fering endured  by  a  passenger  who  has  been  ejected  from  a 
train  in  apprehension  of  discharge  from  his  employment 
and  because  of  his  inability  to  remit  money  to  his  employer 
cannot  be  recovered  for.*'  Negligently  inducing  a  female 
passenger  to  leave  the  train  at  a  wrong  station  is  cause  for 
the  recovery  of  damages  for  fright  resulting  from  meeting  men 
while  wandering  about  in  the  dark,  and  for  a  nervous  shock 
produced  thereby  and  by  subsequent  circumstances.*'  It  is 
conceded  that  a  passenger  who  is  wrongfully  ejected  from  a 
train  may  recover  damages  for  mental  suffering  independently 
of  physical  injury,*"  but  denied  in  some  jurisdictions  that  such 
suffering  is  an  element  of  damages  where  the  carrier,  through 
its  fault,  fails  to  perform  its  contract  to  carry.'^  In  Tennessee 
this  qualification  has  been  added:  unless  the  feelings  of  the 


tion  intending  to  become  a  passen- 
ger was  abusively  addressed  by  the 
agent's  wife  in  his  hearing  and  with- 
out his  interference,  there  was  a 
right  to  recover  for  it.  Texas  &  P. 
R.  Co.  V.  Jones  (Tex.  Civ.  App.), 
1  Am.  Neg.  Rep.  531,  39  S.  W.  124 
(writ  of  error  denied  by  the  su- 
preme court). 

The  right  to  recover  is  not  de- 
pendent upon  the  time  the  humilia- 
tion was  endured;  an  inebriated 
passenger  may  recover  though  he 
did  not  experience  it  until  after  the 
affair  was  over.  Gulf,  etc.  R.  Go.  v. 
Shepard,  —  Tex.  Giv.  App.  — ,  132 
S.  W.  90. 

«TGulf,  etc.  R.  Co.  V.  Overton, 
101  Tex.  583,  19  L.R.A.(N.S.)  500; 
§  1243;  Pullman  P.  C.  Go.  v.  Trim- 
ble, 8  Tex.  Giv.  App.  335;  Taylor  v. 
Spokane,  etc.  R.  Co.,  72  Wash.  378. 

28  Pullman  P.  C.  Go.  v.  McDon- 
ald, 2  Tex.  Civ.  App.  322. 


89  Missouri,  etc.  R.  Co.  v.  Dick- 
son, —  Tex.  Civ.  App.  — ,  153  S. 
W.  933. 

so  St.  Louis  S.  R.  Co.  V.  Hammett, 
96  Ark.  418 ;  Humphrey  v.  Michigan 
United  R.  Co.,  166  Mich.  645 ;  Hark- 
less  V.  Chicago,  etc.  R.  Co.,  151  Mo. 
App.  463,  4  N.  C.  C.  A.  1000;  Har- 
vey V.  Atlantic  C.  L.  R.  Co.,  163 
N.  G.  667;  Burnham  v.  Detroit,  etc. 
R.  Co.,  168  Mich.  55,  4  N.  C.  C.  A 
1019;  Wilson  v.  Northern  Pac.  R 
Co.,  5  Wash.  621. 

81  Turner  v.  Great  Northern  R 
Co.,  15  Wash.  213,  55  Am.  St.  883; 
St.  Louis,  etc.  R.  Co.  v.  Groce,  99 
Ark.  420  (separation  of  passenger 
from  his  family)  ;  Miller  v.  Balti 
more  &  0.  R.  Co.,  89  App.  Div.  (N 
Y.)  457;  Berley  v.  Seaboard  A.  L. 
R.,  83  S.  C.  411.  See  §  936;  North 
em  Cent.  R.  Go.  v.  O'Conner,  76  Md, 
207,  16  L.R.A.  449. 


3486  SUTHEELAND    ON    DAMAGES.  [§    943 

would-be  passenger  have  been  injured  by  the  improper  lan- 
guage of  the  carrier's  servant.'^  In  the  absence  of  knowledge  by 
the  carrier  of  the  relationship  of  passengers  the  separation  of  a 
mother  from  her  children  is  not  an  element  of  damage.*' 

A  Kentucky  case  negatived  the  right  to  recover  for  mental  suf- 
fering where  the  dead  body  of  the  plaintiff's  relative  was  thrown 
from  a  wagon  by  the  negligent  operation  of  a  train,  neither  the 
body  nor  the  coffin  containing  it  being  injured.  If,  said  the 
court,  the  plaintiff  had  been  in  the  wagon  and  had  been  thrown 
out,  but  not  hurt,  he  could  not  have  maintained  an  action  for 
the  mental  suffering  thereby  caused,  for  no  rule  is  better  settled 
than  that  mental  suffering  in  cases  of  this  character,  not  con- 
nected with  physical  injury,  cannot  be  recovered  for ;  and  if  the  , 
child  had  been  alive  and  had  been  thrown  from  the  wagon,  just 
as  the  corpse  was,  but  not  hurt,  no  action  could  have  been 
maintained.'*  But  the  same  court  has  held  that  mortification 
and  humiliation  are  elements  of  damage  for  the  wrongful  re- 
fusal to  deliver  the  corpse  of  a  son  to  the  father  of  the  deceased 
except  on  condition  of  payment  of  the  charges,  which  the  govern- 
ment had  arranged  to  pay,  the  father  being  thereby  obliged  to 
make  a  fruitless  effort  to  raise  money  to  pay  them.'°  In  an 
Oklahoma  case  the  carrier  admitted  liability  for  the  expense 
of  preparing  a  corpse  for  burial  and  of  making  repairs  on  the 
casket ;  liability  for  the  mental  sufferings  of  the  parents  of  the 
deceased  because  of  the  mutilation  of  the  corpse  was  denied.'® 
This  case  does  not  commend  itself  to  the  writer.  It  is  conceived 
to  be  in  opposition  to  the  best  authorities  and  the  spirit  of  the 
age.  The  view  taken  in  Texas  and  Minnesota  is  more  in  accord- 
ance with  the  general  principles  which  are  recognized  in  analo- 
gous cases.  Negligence  in  handling  a  corpse  during  its  trans- 
portation has  been  held  ground  for  awarding  compensation  for 

S2C.,   N.   O.   &   T.   P.   E.    Co.   V.  103  Minn.  47,  19  L.E.A.(N.S.)   564, 

Harris,    115    Tenn.    501,    5    L.E.A.  stated  in  note  to  §  95 

(N.S.)  779.  86  Alcorn  v.  Adams  Exp.  Co.,  148 

83  International,  etc.  E.  Co.  v.  An-  jr      050 

chonda,  33  Tex.  Civ.  App.  24.  ,' 

stHockenhammer  v.  Lexington  &  "^°»S  ^-  Cti^ago,  etc.  E.  Co.,  15 

E.  e:  Co.,  24  Ky.  L.  Eep.  2383.    See  O^^la.  512,  6  L.E.A.  (N.S.)    883,  20 

Beaulieu  t.  Great  Northern  E.  Co.,  Am.  Neg.  Eep.  710. 
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mental  suffering ;  "  as  has  the  negligent  and  wilful  exposure  of 
a  corpse  to  the  rain,  resulting  in  injury  to  the  casket  and  dis- 
figurement of  the  body.'*  One  who  enters  a  coach  in  the  ex- 
pectation and  with  the  desire  to  be  ejected  in  order  to  make  a 
case  for  damages  may  not  recover  for  wounded  feelings ;  for  to 
the  willing  mind  there  is  no  injury.'*  A  relative  of  a  passenger 
cannot  recover  for  her  mental  suffering  growing  out  of  the  man- 
ner the  passenger  was  treated.*"  A  passenger  removed  from  a 
coach  on  a  rainy  night  a  mile  from  a  station  and  who  becomes 
wet,  chilled  and  exhausted  in  getting  away  from  there  may  re- 
cover for  physical  pain  and  mental  anguish.*^  There  may  be  a 
recovery  for  the  mortification  and  humiliation  a  passenger  suf- 
fers by  reason  of  being  cursed  and  insulted  by  a  conductor  in 
the  presence  of  others,  though  the  conductor  was  insane  at  the 
time.*^ 

§  944.  Past  and  prospective  damages.  The  damages  recov- 
erable for  bodily  pain  and  suffering  are*  not  limited  to  that 
which  is  past  if  the  proof  renders  it  reasonably  certain  that  the 
party  must  suffer  in  the  future.  In  estimating  the  pecuniary 
loss  in  such  cases  all  the  consequences  of  the  injury,  future  as 
well  as  past,  are  to  be  taken  into  consideration,  including  bodily 
pain  which  is  shown  by  the  proof  to  be  reasonably  certain  will 
necessarily  result  from  the  injury.**    Such  party  is  entitled  to 

87  Missouri,  etc.  R.   Co.  v.  Haw-  cago  &  N.  R.  Co.,  73  Wis.  147,  10 

kinS,  50  Tex.  Civ.  App.  128.  Am.  Neg.  Cas.  497,  9  Am.  St.  769; 

38  Lindh  V.  Great  Northern  R.  Co.,  note;  Curtias  v.  Rochester,  etc.  R. 
99  Minn.  408,  7  L.R.A.(N.S.)   1018.  Co.,  is  N.  Y.  534,  9  Am.  Neg.  Gas. 

39  Railway  Co.  v.  Trimble,  54  606;  Memphis,  etc.  R.  Co.  v.  Whit- 
Ark.  354;  Southern  R.  Co.  v.  Bar-  jj^j^^  44  j^^gg  456,  4  Am.  Neg.  Cas. 
low,  104  Ga.  213,  4  Am.  Neg.  Rep.  368;  Caldwell  v.  Murphy,  1  Duer 
610,  69  Am.  St.  166;  Brenner  v.  233,  9  Am.  Neg.  Cas.  587,  11 
Jonesboro,  etc.  R.  Co  82  Ark  128,  ^  ^^  ^^^^  ^  j^  26 
118  Am.  St.  56,  9  L.R.A.(N.S.)  1060 


N.  J.  Eq.  474,  5  Am.  Neg.  Cas.  1; 
Matteson  v.  New  York,  etc.  R.  Co., 


*0  Gulf,  etc.  R.  Co.  V.  Overton,  101 
Tex.  583,  19  L.R.A.(N.S.)  500. 

41Sch;oeder    v.    Detroit,    etc.    R.  ^^  Barb.  364,  9  Am.  Neg.  Cas.  618; 

Co     174  Mich.   684.  *'>'''^  '*'■  Schroyer,  18  111.  416;  Black 

42  Chesapeake  &  0.  R.  Co.  v.  Fran-  ▼■  Carrollton  R.  Co.,  10  La.  Ann.  33, 

Cisco,  149  Ky-  307,  42  L.R.A.(N.S.)  63  Am.  Dec.  586;  Holyoke  v.  Grand 


83. 


Trunk  R.,  48  N.  H.   541;   Filer 


43  Galveston,  etc.  R.  Co.  v.  Bean,       New  York  Cent.  R.  Co.,  46  N.  Y.  42 ; 
45  Tex.  Civ.  App.  52;  Stutz  v.  Chi-      Drew  v.  Sixtji  Ave.  R.  Co.,  26  N. 
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recover  one  compensation  for  all  his  injuries,  past  and  prospec- 
tive; these  are  presumed  to  embrace  indemnity  for  actual 
nursing  and  medical  expenses,  also  loss  of  time,  or  loss  from 
inability  to  perform  ordinary  labor,  or  capacity  to  earn  money ; 
he  is  to  have  a  reasonable  satisfaction  for  loss  of  both  bodily  and 
mental  powers.**  Physical  injuries  inflicted  and  indignities  im- 
posed by  the  carrier's  servants  upon  a  passenger  before  his 
ejection  may  be  sued  for  in  the  same  action  as  that  in  which 
damages  for  the  latter  wrong  are  demanded;  the  wrong  was  a 
continuing  one.** 

§  945,  Proof  of  damage.  Evidence  of  the  loss  sustained  by 
the  plaintiff  in  his  business  in  consequence  of  the  injury  received 
is  proper,  not  as  furnishing  the  measure  of  damages,  but  to 
aid  the  jury  in  estimating  them;  and  for  this  purpose  the  na- 
ture of  such  business,  its  extent  and  the  importance  of  his  per- 
sonal oversight  and  superintendence  in  conducting  it  may  be 
shown.**  The  jury  are  to  consider  what,  before  the  injury,  was 
the  health  and  physical  and  mental  ability  of  the  plaintiff  to 
maintain  his  family  or  to  earn  money  as  compared  with  his  con- 
dition in  these  particulars  afterwards  and  up  to  the  institution 
of  the  suit,  in  consequence  of  the  injury  complained  of,  and  how 
far  it  is  permanent  in  its  results,  as  well  as  the  physical  and 
mental  suffering  he  has  endured  and  will  endure  from  such  in- 

Y.  49,  5  Am.  Neg.  Cas.  78 ;  Aaron  v.  48  Mitchell  v.  Chicago,  etc.  R.  Co., 

Second  Ave.  E.  Co.,  2  Daly  127.    See  138  Iowa  283,  citing  the  text  and 

§  1251.  saying  the  rule  is  well  stated;  Chi- 

4* Id.;  Clark  V,  Traction  Co.,  138  cago,  etc.  R.  Co.  v.  Posten,  59  Kan. 

N.   C.   77,   107  Am.  St.   526,  citing  449^  4  j^^    j^^g    ^^^    266,  quoting 

the  text;   Donaldson  v.  Mississippi,  ^he  text;  Central  R.  v.  Senn,  73  Ga. 

etc.   R.   Co.,   18   Iowa  280,   87   Am.  7^5    9  ^^    ^       ^as.  186;  I.  &  G. 

Dec.   391,    14   Am.   Neg.   Cas.   609;  -vr    t>     n  t     •        <,x   * 

,„  „         '       .    „   „      „„  -r.    ,    „„J  N.   R.   Co.  V.   Irvine,   64  Tex.  529; 

Walker  V.  Erie  R.  Co.,  63  Barb.  260;  .,. .       ,  „       .  .       „     „ 

T,  1        •      T>     r^  -r.     1        cT  Lincoln    V.    Saratoga,    etc.    R.    Co., 

Pennsylvania   E.    Co.   v.   Books,   57 

■D      ,,0     tr       1  T  -n     t  23  Wend.  425;  Hurt  v.  Southern  R. 

Pa.   339;    Hansley   v.   JamesviUe  &  ' 

W.  R.  Co.,  115  N.  C.  602,  44  Am.  '^°--  *°  ^'««-  ^^^'  ^  ^^-  ^^S-  Cas. 

St.   474,   32  L.R.A.   543,   citing  the  ^56;  The  Oriflamme,  3  Sawyer  397; 

text;  Patterson  v.  Springfield  Trac-  ^^w  Jersey  Exp.  Co.  v.  Nichols,  33 

tion  Co.,  178  Mo.  App.  250.  N.  J.  L.  437;  Taylor  v.  Dustin,  43 

45Trabing  v.   California  N.   &  I.  N.   H.   493.     But   see   Lombardi  v. 

Co.,  121  Cal.  137;  McDonald  v.  St.  California  St.  R.  Co.,  124  Cal.  311, 

Louis,  etc.  R.  Co.,  165  Mo.  App.  75.  and  §§  1246  et  seq. 
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jury  as  a  cause,  and  should  allow  such  damages  ».»  in  their  judg- 
ment will  fairly  compensate  therefor." 


*'Malone  v.  Pittsburgh,  etc.  R., 
152  Pa.  390,  10  Am.  Neg.  Cas.  79; 
Stockton  V.  Frey,  4  Gill  406,  45  Am. 
Dec.  138,  9  Am.  Neg.  Cas.  414;  Cur- 
tiss  V.  Kochester,  etc.  R.  Co.,  20 
Barb.  282,  9  Am.  Neg.  Cas.  606; 
Kinney  v.  Crocker,  18  Wis.  74; 
Eipon  V.  Bittel,  30  Wis.  614;  Penn- 
sylvania &  O.  C.  Co.  V.  Graham,  63 
Pa.  290,  3  Am.  Rep.  549 ;  McLaugh- 
lin V.  Corry,  77  Pa.  109,  18  Am. 
Rep.  432;  Indianapolis  v.  Gaston, 
58  Ind.  224;  Shear.  &  Redf.  on  Neg., 
§  606.  See  Joch  v.  Dankwardt,  85 
111.  331. 

In  Caldwell  v.  Murphy,  11  N.  Y. 
416,  9  Am.  Neg.  Cas.  587,  the  plain- 
tiff brought  an  action  against  a 
carrier  of  passengers  for  injuries  re- 
ceived in  consequence  of  the  negli- 
gent upsetting  of  a  stage  or  omni- 
bus. The  plaintiff  was  proved  to 
have  been  considerably  injured,  but 
whether  he  was  permanently  dis- 
abled or  not  was  a  matter  earnestly 
litigated.  To  show  that  he  contin- 
ued to  suffer  from  the  effects  of  the 
iwjury  down  to  the  time  of  the  trial 
the  plaintiff  proved  that  he  was  a 
ship  carpenter,  and  that  he  had  not 
been  able  to  work  constantly  more 
than  a  few  weeks  after  the  injury 
occurred.  On  OTOss-examination  the 
defendant  raised  the  question 
whether  his  being  without  work  was 
not  occasioned  by  his  not  attempting 
to  procure  employment.  The  wit- 
ness was,  made  to  answer  that  he 
was  never  present  when  the  plaintiff 
applied  for  work,  and  that  what  he 
knew  about  his'  inability  to  labor 
was  founded  principally  on  what  he 
had  told  him.  After  several  other 
questions,  the  object  of  which  was  to 
ascertain  whether  he  was  voluntar- 
ily idle,  whether  his  being  without 


work  was  on  account  of  his  not 
being  able  to  get  employment,  or 
whether  it  was,  as  the  plaintiff  con- 
tended, on  account  of  inability  to 
labor  by  reason  of  his  injuries,  the 
plaintiff's  counsel  put  this  question: 
"Had  he  the  means  of  support  for 
himself  and  family  except  his  la- 
bor?" It  was  objected  to.  The  ob- 
jection being  pverruled  he  answered : 
"He  had  no  means  of  support  except 
what  he  got  from  the  charity  of  his 
friends."  The  defendant's  view  of 
the  matter  was  still  pressed  by  a 
further  cross-examination  of  the 
same  witness,  and  then  the  judge 
put  some  questions  to  ascertain  the 
number  of  persons  in  the  plaintiff's 
family,  and  in  what  manner  they 
were  supported  after  the  injury,  it  , 
having  been  shown  that  before  that 
he  had  constant  employment.  It 
was  held  on  appeal  that  this  evi- 
dence was  admissible.  Denio,  J., 
said:  "I  think  the  evidence  was  ad- 
missible to  show  that  the  plaintiff's 
circumstances  were  such  that  he 
would  probably  have  been  engaged 
in  laboring  in  his  calling  if  he  had 
not  been  disabled  by  his  injuries, 
and  that  he  was  in  a  considerable 
degree  unable  to  labor.  Had  he 
been  a  person  of  pecuniary  means 
his  being  out  of  employment  would 
have  been  slight  if  any  evidence  of 
disability;  but  having  a  family  de- 
pendent upon  him,  and  being  with- 
out means  of  support  except  his 
labor  and  the  charity  of  his  friends, 
his  omission  to  employ  himself,  in 
connection  with  the  other  evidence 
of  his  injuries,  had  a  bearing  upon 
the  extent  to  which  he  had  been 
disabled  by  the  occurrence  in  ques- 
tion," 
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In  a  case  before  the  supreme  court  of  the  United  States  the 
declaration  charged  that  the  plaintiff  was  wounded  on  the  head 
by  a  blow  from  a  piece  of  iron  that  had  been  broken  off  tbe 
boat  on  which  he  was  a  passenger  and  thrown  against  him ;  that 
in  consequence  of  the  wound  his  brain  was  injured,  so  that  his 
understanding  was  impaired;  that  for  some  time  he  was  in- 
sensible, and  his  life  despaired  of;  and  before  his  recovery  he 
suffered  much  mental  and  bodily  pain;  that  he  was  detained 
in  JSTew  York,  at  a  distance  from  home,  and  subjected  to  much 
expense  about  his  care,  support  and  maintenance,  and  had  been 
hindered  and  prevented  for  a  long  period  from  transacting  and 
attending  to  his  necessary  and  lawful  affairs  by  him  during  all 
that  time  to  be  performed  and  transacted,  and  lost  and  was  de- 
prived of  great  gains,  profits  and  advantages  which  he  might 
and  otherwise  would  have  derived  and  acquired.  Under  this 
general  declaration  the  question  decided  was  whether  the  plain- 
tiff was  entitled  to  prove  that  before  and  up  to  the  time  of  the 
alleged  injury  the  particular  business  in  which  he  was  engaged 
was  that  of  a  distiller  and  manufacturer  of  turpentine,  and 
that  he  was  largely  and  extensively  engaged  therein;  and  by 
the  physician,  who  attended  him  in  l^ew  York,  that  when  the 
plaintiff,  after  his  convalescence,  left  there  to  return  to  North 
Carolina  he  could  not  safely  attend  to  any  business  or  occupa- 
tion.    The  evidence  was  held  admissible.**    There  cannot  be  a 

48  Wade  V.  Leroy,  20  How.  34,  15  evidence  objected  to  conduces  to 
L.  ed.  813,  Campbell,  J.,  delivering  prove  that  the  plaintiff  was  serious- 
the  opinion,  thus  cautiously  remarks  ly  injured;  that  he  had  been  con- 
upon  the  proof  so  offered:  "The  pre-  jfined  in  New  York  at  a  distance 
cise  object  for  which  this  evidence  from  his  home  and  had  incurred  ex- 
was  adduced  is  not  stated  in  the  cer-  pense  in  consequence.  That  before 
tifieate  of  the  judges;  but  if  the  evi-  that  time  he  had  been  concerned  in 
dence  tends  to  support  any  issue  conducting  a  business  that  required 
between  the  parties,  or  has  a  direct  a  degree  of  mental  and  bodily  vigor, 
connection  with  other  evidence  com-  and  that  his  time  was  of  some 
petent  to  maintain  the  averments  pecuniary  value;  or,  that  he  had 
of  the  declaration,  either  to  illus-  suffered  a  loss  of  some  profit,  and 
trate  its  meaning  or  to  ascertain  its  that  after  some  detention  in  New 
probative  effect,  it  cannot  be  re-  York  he  had  returned  to  his  home  in 
jected  as  impertinent,  or  as  founded  an  infirm  condition — so  infirm  that 
upon  matter  that  does  not  appear  his  medical  attendant  and  adviser 
in  the  pleadings  in  the  cause.     The  deemed   him  incapable   of  pursuing 
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recovery  for  lost  time  unless  there  is  evidence  of  the  plaintiff's 
income  or  of  the  sum  a  man  of  his  capacity  and  standing  might 
reasonably  be  expected  to  earn  during  the  time  in  question.*' 

§  946.  Same  subject  In  a  Massachusetts  case  in  which  the 
declaration  alleged  the  plaintiff's  business  and  impaired  capac- 
ity, after  the  injury,  to  pursue  it,  the  court  held  that  he  might 
introduce  evidence  to  show  the  kind  and  amount  of  physical 
and  mental  labor  he  was  accustomed  to  do  before  the  injury 
as  compared  with  that  which  he  was  able  to  do  afterwards, 
for  the  purpose  of  aiding  the  jtuy  to  determine  the  compen- 
sation he  should  receive  for  his  loss  of  mental  and  physical 
capacity.*"  The  declaration  alleged  that  by  defendant's  act  he 
was  hurt,  and  being  before  able  to  earn  large  sums  by  his  busi- 
ness, was  rendered  unable  to  labor  in  and  conduct  it,  and  de- 
prived of  the  earnings  which  he  would  otherwise  have  made. 
He  had  been  allowed  to  show  on  the  trial,  in  order  to  prove  his 
bodily  and  mental  capacity  before  the  accident  and  the  extent 
of  his  injury,  that  prior  thereto  he  owned  and  carried  on  a 
large  mill  for  the  manufacture  of  fancy  cassimeres;  used  to 
select  the  patterns  and  colors,  which  required  constant  attention 
and  thought;  bought  part  of  the  stock,  hired  the  workmen  and 
agreed  with  them  for  their  wages ;  superintended  the  putting  in 
of  machinery ;  conducted  an  extensive  correspondence  and  twice 
a  year  took  an  account  of  stock ;  and  that,  since  the  accident,  he 

any  ordinary  busine3s  or  occupation,  not   have    been    foreseen   or   wHieh 

and  had  advised  him  to  abstain  from  were  peculiar  to  the  circumstances 

personal    exertion.      This    evidence  or  condition  of  the  plaintiff.     The 

would   certainly  assist  the  jury  to  record  does  not  inform  us  that  the 

determine  that  the  plaintiff  had  sus-  evidence  was  designed  to  aid  in  such 

tained  an  injury  of  no  slight  char-  irrelevant    inquiriea."      It   was    in- 

acter — an  injury  to  his  person,  and  sisted  that  damages  for  the  injury 

which  was  followed  by  expense,  suf-  to   the    particular   business    of   the 

fering  and  loss  of  time  which  had  plaintiff  were  special,  and  therefore 

for  him   a  pecuniary  value.    These  the  business  and  the  fact  of  the  loss 

were     the     direct     and     necessary  should  be  particularly  set  forth  in 

consequences     of    the     injury,    and  the     declaration.       See     Laing     v. 

sustained  strictly  and  almost  exclu-  Colder,  8  Pa.  497,  10  Am.  Neg.  Cas. 

sively  as  an  effect  from  it.    This  evi-  144. 

dence  may  have  an  application  with-  *9  Pennsylvania    Co.    v.    Scofield, 

out  any  inquiry  into  any  remote  or  121  Fed.  814,  58  C.  C.  A.  176. 

contingent  consequences  which  could  60  Ballou  v.  Faruum,  11  Allen  73. 
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had  been  able  to  do  very  little  that  required  mental  application 
or  physical  labor.  It  was  contended  for  the  defendant  that  the 
law  makes  no  distinction  between  men ;  that  evidence  of  the 
plaintiff's  wealth  in  owning  and  carrying  on  a  large  mill  af- 
forded no  evidence  of  the  amount  of  damages  sustained.  Evi- 
dence that  he  was  skilled  in  his  occupation  and  able  to  perform 
a  large  amount  of  work  therein  does  not  prove  any  special 
damages  without  evidence  that  his  occupation  was  profitable; 
that  damages  estimated  upon  the  ground  of  loss  of  peculiar  skill 
and  business  capacity  must  in  their  nature  be  conjectural  and 
uncertain;  that  if  different  passengers  are  entitled  to  different 
amounts  of  damages  for  similar  injuries  railroad  companies 
must  charge  a  higher  rate  of  fare  for  those  whose  occupation 
or  capacity  will  entitle  them  to  heavy  damages.  Colt,  J.,  said : 
"In  general  the  profits  of  a  future  business  are  too  remote  and 
uncertain  to  be  relied  on  as  an  element  in  the  estimate  of  dam- 
ages. It  does  not  follow  that  superior  education,  experience  or 
ability  in  the  management  of  business  insures  pecuniary  suc- 
cess. The  uncertainty  of  the  continuance  of  health  and  life, 
with  the  taste  and  disposition  for  such  pursuits,  and  especially 
the  proverbial  uncertainty  of  trade,  preclude  the  making  of 
any  estimate  which  can  have  weight  beyond  the  merest  con- 
jecture. If  this  evidence  had  been  offered  by  the  plaintiff 
with  a  view  of  increasing  the  damages  on  account  of  his  wealth, 
or  peculiar  skill  as  a  manufacturer,  or  the  large  profits  he 
would  be  able  to  realize  in  his  future  business  and  it  had  been 
admitted  for  that  purpose  the  argument  of  the  defendant  would 
be  entitled  to  further  consideration.  But  it  was  offered  to  show 
the  extent  of  the  personal  injury  by  reason  of  the  loss  of  mental 
vigor  and  endurance  thereby  occasioned.  The  diminution, 
whatever  it  was,  could  only  be  shown  by  evidence  of  strength 
before  and  weakness  afterwards,  as  manifested  in  the  ordinary 
pursuits  of  the  plaintiff.  The  presiding  judge  admitted  it  only 
for  this  restricted  purpose,  and  carefully  instructed  the  jury 
that  it  was  admissible  to  enable  them  to  judge  of  the  injury  to 
his  capacity,  and  that  the  action  was  for  an  injury  to  the  man, 
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and  not  for  interfering  with  his  business.*^  In  all  actions  of 
this  description,  and  particularly  in  those  in  which  damage? 
for  mental  suffering  or  loss  of  mental  capacity  are  sought  to  be 
recovered,  the  difficulty  of  furnishing  by  evidence  the  means  of 
measuring  the  extent  of  the  injury  so  that  the  jury  may  be  able 
to  award  with  any  certainty  a  pecuniary  equivalent  therefor  is 
at  once  apparent;  and  in  this  difficulty  the  defendants  find 
arguments  for  the  support  of  their  objection.  But  the  answer 
is  that  the  law  does  not  refuse  to  take  notice  of  such  injury  on 
account  of  the  difficulty  of  ascertaining  its  degree.**  In,  a  va- 
riety of  action?  founded  on  personal  torts,  and  in  many  where 
no  positive  bodily  harm  has  been  inflicted,  the  plaintiff  is  per- 
mitted to  recover  for  injury  to  the  feelings  and  affections,  for 
mental  anxiety,  personal  insult  and  that  wounded  sensibility 
which  follows  the  invasion  of  a  large  class  of  personal  rights. 
The  impossibility,  in  all  such  cases,  of  precisely  appreciating  in 
money  mental  suffering  of  this'  description  is  certainly  as  great 
as  is  suggested  as  where  the  question  is  what  shall  be  allowed 
for  a  permanent  injury  to  mental  capacity.  The  compensation 
for  personal  injury  occasioned  by  the  negligence  or  misconduct 
of  pthers  which  the  law  promises  is  indemnity  so  far  as  it  may 
be  afforded  in  money  for  the  loss  and  damage  which  the  man 
has  suffered  as  a  man.  Some  of  its  elements  may  be  bodily 
pain,  mutilation,  loss  of  time  and  outlay  of  money;  but  of 
more  important  consideration  oftentimes  is  the  mental  suffering 
and  loss  of  capacity  which  ensues.  Of  these  several  items  of 
injury,  if  compensation  is  to  be  confined  to  those  capable  of 

Bl  In  Kinney  v.  Crocker,  18  Wis.  man  had  an  ordinary  business,  yield- 
74,  the  plaintiflf  was  allowed  to  give  ing  ordinary  receipts,  he  would  be 
evidence  of  the  character  and  extent  entitled  to  recover  the  diminution  of 
of  his  business,  and  of  the  effect  of  these  receipts  resulting  from  his  in- 
his  inability  to  attend  to  it  by  rea-  ability  to  attend  to  his  business,  oc- 
son  of  the  injury;  and  not  only  was  casioned  by  the  injury."  Nebraska 
this  held  proper,  but  also  this  in-  City  v.  Campbell,  2  Black  590;  In- 
struction to  the  jury,  that  "he  would  dianapolis  v.  Gaston,  58  Ind.  224. 
be  entitled  to  recover,  in  addition  62  The  difficulty  in  ascertaining 
to  other  damages  sustained,  for  all  the  damages  caused  by  mental  suf- 
damages  to  his  legitimate  business,  fering  and  humiliation  is  not  cause 
but  not  for  speculations  that  he  for  denying  a  recovery.  Indiana  E. 
might  be  engaged  in;  but  that  if  a  Co.  v.  Orr,  41  Ind.  App.  426. 
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accurate  estimate  it  will  include  but  a  small  part,  and  must 
exclude  all  those  injuries  commonly  regarded  as  purely  phy- 
sical; for  the  difficulty  in  ascertaining  a  pecuniary  equivalent 
for  the  last  named  is  precisely  the  same  and  quite  as  great  as 
any  that  have  been  suggested.  In  fact,  it  will  be  found  im- 
possible to  fix  a  limit  to  injuries  of  a  physical  nature  so  as  to 
exclude  from  consideration  their  effect  on  the  mental  organiza- 
tion of  the  sufferer.  The  intimate  union  of  the  mental  and 
physical,  the  mutual  dependence  of  each  organization, — if,  in- 
deed, for  any  practical  purpose,  in  this  regard,  they  can  be 
considered  as  distinct, — the  direct  and  mysterious  sympathy 
whenever  the  sound  and  healthy  condition  of  either  is  disturbed, 
render  useless  any  attempt  to  separate  them  for  the  purpose 
indicated.  It  is  obvious,  upon  a  moment's  reflection,  that  the 
poAvers  and  usefulness  of  the  limbs  and  senses  in  ministering 
to  the  necessities  and  pleasures  of  the  individual  are  in  a  great 
extent  to  be  measured  by  the  knowledge,  experience  and  taste 
which  he  possesses,  and  which  are  purely  qualities  of  the  mind. 
Take  a  case  of  injury  to  the  right  arm  of  a  skilful  painter  or 
musician,  for  example.  To  show  the  extent  of  his  injury  the 
plaintiff  produces  evidence  of  the  use  he  was  able  to  make  of 
the  arm  before  and  after  the  accident.  From  such  evidence 
alone  could  the  jury  judge  of  the  plaintiff's  loss.  Such  proof 
is  constantly  resorted  to  without  objection  in  those  cases.  And 
still  the  chief  value  of  the  limb  to  its  possessor  consists  in  its 
skilful  use,  as  controlled  and  directed  by  the  cultivated  taste 
and  education  of  the  plaintiff;  and  the  chief  loss  to  him  is  the 
loss  of  the  power  to  make  these  purely  intellectual  endowments 
available  for  his  pleasure  or  benefit.  Or  suppose  the  injury  to 
be  one  of  the  five  senses.  Can  any  rule  be  adopted  which  shall 
limit  the  damages  to  that  portion  of  the  injury  which  may  be 
called  only  bodily  ?  There  is  a  class  of  injuries,  especially  those 
which  affect  the  brain  and  nervous  system,  to  which  this  case 
seems  to  have  belonged,  where,  by  common  observation,  the 
most  satisfactory  symptom  and  proof  of  the  physical  injury  is 
to  be  found  in  the  weakness  and  derangement  of  the  intellectual 
faculties.  Upon  the  whole,  then,  upon  principle  we  can  see  no 
error  in  the  admission  of  the  evidence,  with  the  accompanying 
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instructions.  In  the  main  it  must  always  be  left  to  the  discre- 
tion of  the  j'ury  to  give  such  reasonable  damages  in  those  cases 
as  in  their  opinion  will  afford  compensation  for  the  entire  in- 
jury which  the  plaintiff  proves  he  has  sustained,  subject  to  that 
power  which  remains  in  the  court  to  set  aside  the  verdict  in 
those  cases  where  the  damages  awarded  are  so  excessive  as  to 
warrant  the  inference  that  some  passion  or  prejudice  or  other 
improper  considerations  influenced  them."  °' 

§  947.  Recovery  for  special  loss.  If  there  be  a  loss  of  em- 
ployment, a  provable  loss  in  business,  or  any  other  special  loss 
resulting  from  the  injury,  although  it  occurs  in  consequence  of 
•the  peculiar  circumstances  in  which  the  injured  party  is  placed 
at  the  time,  it  may  be  taken  into  consideration  in  the  estimate 
of  damages  if  specially  claimed  in  the  declaration,^*  and  the 


63  Ransom  v.  New  York  &  B.  E. 
Co.,  15  N.  Y.  415;  Collins  v.  Goim- 
cil  Bluffs,  32  Iowa  324;  Russ  v. 
Steamboat  War  Eagle,  14  Iowa  363, 
9  Am.  Neg.  Cas.  326;  Laing  v. 
Colder,  8  Pa.  497,  10  Am.  Neg.  Cas. 
144;  Pennsylvania  R.  Co.  v.  Books, 
57  Pa.  339;  McKinley  v.  C.  &  N. 
W.  R.  Co.,  44  Iowa  314,  24  Am.  Rep. 
748,  8  Am.  Neg.  Cas.  253;  Whalen 
V.  St.  Louis,  etc.  R.  Co.,  60  Mo.  323, 
12  Am.  Neg.  Cas.  204,  9  Am.  Neg. 
Cas.  534;  Pittsburg,  etc.  R.  Co.  v. 
Andrews,  39  Md.  329,  9  Am.  Neg. 
Cas.  421,  17  Am.  Rep.  568;  Bell  v. 
Gulf  &  C.  R.  Co.,  76  Miss.  71;  Kle- 
ven  V.  Great  Northern  R.  Co.,  70 
Minn.    79. 

64  Laing  v.  Colder,  8  Pa.  497,  10 
Am.  Neg.  Cas.  144;  Walker  v.  Erie 
R.  Co.,  63  Barb.  260;  Caldwell  v. 
Murphy,  11  N.  Y.  416,  9  Am.  Neg. 
Cas.  587;  Chicago  v.  O'Brennan,  65 
111.  160;  Kinney  v.  Crocker,  18  Wis. 
74;  Hunter  v.  Stewart,  47  Me.  419, 
9  Am.  Neg.  Cas.  401. 

If  the  plaintiflf  claims  compensa- 
tion for  the  loss  of  profits  he  would 
have  made  on  contracts  entered  into 
with  third  persona  he  must  name 


them.     Townsend  v.  Texas,  etc.  R. 
Co.,  40  Tex.  Civ.  App.  71. 

In  Hunter  v.  Stewart,  supra,  there 
is  an  implication  that  an  unmarried 
female  might  recover  damages  on 
account  of  her  prospect  of  marriage 
being  impaired  by  the  injury,  if  de- 
clared for  specially  and  proved.  The 
charge  was  that  if  the  jury  should 
be  satisfied  that  the  injury  sustained 
would  be  lasting,  they  were  at  lib- 
erty to  consider  whether  the  pros- 
pects for  being  well  married  would 
not  thereby  be  impaired;  and  if  so, 
they  were  at  liberty  to  allow  such 
damages  in  this  respect  as  they  were 
satisfied  would  arise  from  this 
cause,  if  any.  On  exception  to  this 
instruction  the  court  said:  "Now, 
the  loss  of  marriage  may  be  of  it- 
self a,  special  ground  of  action.  In 
the  present  case  it  was  not  alleged 
in  the  declaration  nor  sustained  by 
the  proof.  It  does  not  necessarily 
arise  from  a  bodily  injury,  though 
it  might  be  consequent  thereupon. 
The  defendant  had  no  notice  that 
damages  would  be  claimed  for  any 
such  cause,  and,  therefore,  could 
not  be  prepared  to  prove  or  disprove 
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facts  were  known  to  the  carrier.'^    On  the  breach  of  a  guaranty 
that  a  theater  troupe  should  arrive  at  their  destination  at  a 
given  time  the  carrier  is  liable  for  the  damages  suffered  on- 
account  of  engagements  actually  missed  by  the  delay ;  **  but  not 


its  existence.  As  damages  have 
been  given  for  a  special  injury  hav- 
ing no  necessary  connection  with  the 
wrongful  acts  of  the  defendant,  and 
neither  set  forth  in  the  declaration 
nor  established  by  the  evidence,  the 
exceptions  must  be  sustained." 

In  The  Oriflamme,  3  Sawyer  397, 
404,  Deady,  J.,  said  of  the  female 
libelant  who  had  been  injured  while 
a  passenger  on  board  the  vessel:  "I 
find  that  she  is  entitled  to  recover 
for  expenses  of  her  sickness  and  in- 
jury to  her  clothing,  $100;  for  loss 
of  time  and  labor  on  account  of  the 
injury,  $100;  for  the  expense  of  em- 
ploying counsel  to  maintain  this 
suit  to  recover  the  damages  to  which 
she  is  entitled,  $300;  for  the  physi- 
cal and  mental  pain  and  suffering 
caused  by  the  injury,  and  treatment 
of  the  libelant  while  on  board  the 
vessel  after  the  accident,  $1,000; 
and  for  the  permanent  disfigurement 
of  the  libelant's  face  from  the  wound 
on  the  forehead,  $500.  It  may  be 
that  the  sum  of  $500  is  an  insuffi- 
cient compensation  for  such  a  blem- 
ish upon  the  personal  appearance 
of  the  libelant.  But  it  does  not  ap- 
pear that  the  scar  will  affect  her 
personal  appearance  so  as  to  make 
her  presence  offensive  or  painful  to 
others.  For  this  reason  it  is  not 
likely  to  interfere  with  or  prevent 
her  from  obtaining  employment  in 
her  calling  and  sphere  of  life.  It 
will  in  no  way  affect  her  ability  to 
labor  and  earn  her  living.  In  man- 
ners and  appearance  she  is  a  plain 
girl,  moving  in  an  humble  walk  in 
life,  and  not  like  many  others  de- 
pending  upon   her   beauty   for   her 


dowry  or  support.  Still  the  seal 
will  be  a  permanent  disfigurement 
of  her  person,  for  which  she  is  en- 
titled to  some  compensation.  Karr 
V.  Parks,  44  Cal.  49,  1  Am.  Neg.  Cas. 
5.  In  this  country,  at  least,  it  is 
open  to  every  woman,  however  poor 
or  humble,  to  obtain  a  secure  inde- 
pendent position  in  the  community 
by  marriage.  In  that  matter,  which 
is  said  to  be  the  chief  end  of  her 
existence,  personal  appearance — 
comeliness — is  a  consideration  of 
comparative  importance  in  the  case 
of  every  daughter  of  Eve."  See  § 
1241. 

65  Martin  v.  Southern  E.  Co.,  89 
S.  C.  32,  4  N.  C.  C.  A.  672;  Bar- 
ney V.  Delaware,  etc.  E.  Co.,  63 
Misc.  (N.  Y.)  62. 

56  Foster  v.  Cleveland,  etc.  E.  Co., 
56  Fed.  434;  Chappell  v.  Western 
Ey.  of  Alabama,  8  Ga.  App!  787. 
It  was  said  in  the  last  case: 
We  see  no  real  merit  in  the 
point  that  the  damages  are  too 
speculative  in  character  to  ad- 
mit of  their  submission  to  a  jury. 
While  a  number  of  contingencies 
may  enter  into  the  absolute  calcu- 
lation of  what  the  earnings  of  a 
theatrical  troupe  for  any  particu- 
lar performance  may  be,  still  it  is  a 
matter  which  a  jury  can  estimate 
with  very  fair  accuracy  from  the 
data  which  can  ordinarily  be  sup- 
plied. We  think  that  if  the  jury  is 
informed  as  to  what  the  receipts  of 
this  company  in  other  towns  of  sim- 
ilar size  were,  what  other  companies 
of  similar  character  have  earned  in 
the  same  town  at  similar  perform- 
ances, what  the  state  of  the  weather 
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for  damages  resulting  from  the  breach  of  other  engagements 
which  might  have  been  kept  had  the  troupe  not  broken  up  be- 
cause of  the  non-payment  of  its  performers,  although  they  would 
have  been  paid  had  not  the  first  m~entioned  engagements  been 
missed. ''  In  so  far  as  expenses  v^ere  avoided  by  not  giving  the 
pei'formance  the  liability  of  the  defendant  was  mitigated.*'  A , 
passenger  who  becomes  infected  with  smallpox  through  the 
agent  who  sold  him  a  ticket  may  recover  for  losses  in  business 
because  of  the  fear  of  contagion  entertained  by  his  customers.*' 
The  wages  paid  men  and  their  expenses  while  their  transpor- 
tation was  negligently  delayed  are  recoverable.^  A  special  loss 
is  too  remote  if  it  results  from  the  abandonment  of  an  enter- 
prise of  magnitude  and  the  work  the  plaintiff  was  doing  in 
connection  with  it  might  have  been  done  by  an  employee.** 
Where  the  teacher  of  a  theatrical  troupe  and  other  members  of 
it  were  injured  the  recovery  included,  besides  compensation  for 
the  personal  injuries  and  medical  expenses,  the  cost  of  the 
maintenance  of  the  leader  and  the  members  of  the  troupe  while 
disabled,  wages  paid  to  them,  and  the  reasonable  value  of  the 
leader's  time.^^ 

§  948.  Wrongfully  placing  passenger  in  second-class  coach, 
or  white  passenger  in  coach  for  colored  people.  If  a  passenger 
who  pays  for  a  first-class  ticket  is  furnished  with  a  second- 
class  one  and  compelled  to  ride  in  a  car  corresponding  there- 
with, in  which  car  the  passengers  are  permitted  to  use  vulgar 
and  profane  language,  which  the^  servants  of  the  carrier  might 
have  prevented,  it  must  respond  in  damages  based  on  physical 
and  mental  injuries,  which,  for  their  measure,  especially  in  the 
case  of  a  refined  and  delicate  woman,  must  necessarily  largely 
depend  upon  the  honest  exercise  of  the  judgment  and  discretion 

was  and  what  the  other  surrounding  B9  Missouri,  etc.  R.  Co.  v.  Raney, 

conditions  were,  they  can  estimate  44  Tex.  Civ.  App.  517. 

fairly  what  the  earnings  from  this  60  White  v.   Minneapolis,   etc.   R. 

particular  performance  would  have  q^^   j-^-,^  Minn.  167. 

heen.     See  §  914.  61  Wells  v.   Boston   &  M.   R.,   82 

67  Foster    v.    Cleveland,    etc.    R.  vt.  108,  137  Am.  St.  987. 
Co.,  supra. 

58  Chappell  v.  Western  Ry.  of  Ala-  «^  Southern  R.  Co.  v.  Myers,  87 

bama,  supra.  Fed.  149,  32  C.  C.  A.  19. 
Suth.  Dam.  Vol.  III.— 66. 
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of  the  court  or  jury  trying  the  cause.  In  such  a  case  the  pas- 
senger is  not  bound  to  pay  the  difference  between  the  price  of 
the  ticket  he  holds  and  the  ticket  he  is  entitled  to  in  order  to 
mitigate  the  liability  of  the  carrier.®*  The  passenger  may  re- 
cover exemplary  damages  where  they  are  recognized  as  proper.'* 

The  elements  of  damage  in  favor  of  a  white  passenger  who 
has  been  obliged  to  ride  in  a  coach  set  apart  for  colored  people 
consist  of  the  mortification,  discomfort  and  humiliation  en- 
dured.*' Where  the  mistake  has  been  corrected  by  the  carrier 
the  recovery  may  be  for  such  sum  as  will  fairly  compensate 
for  the  trouble  in  leaving  the  coach  and  returning  to  it,  and 
exemplary  damages  if  insult  was  offered.** 

§  949.  Mitigation  of  damages.  The  damages  recoverable  by 
the  injured  party  cannot  be  abated  or  mitigated  by  showing  that 
he  has  received  money  on  account  of  the  injury  from  an  insur- 
ance company  on  an  accident  policy,*'  nor  because  he  has  re- 
ceived gratuitous  nursing  or  medical  attendance  or  benefactions 
in  any  form  from  friends.**  And  it  has  been  held  that  the  value 
of  such  nursing  may  be  allowed  as  an  item  of  damage.*^  Where 
a  passenger  is  injured  by  the  violence  of  the  carrier  or  his  serv- 
ants his  liability  is  not  subject  to  mitigation  by  proof  that  the 
injured  party  was  suffering  from  a  disease  which  aggravated 
his  injuries  and  rendered  their  cure  more  difficult.'*     But  if 

68  St.  Louis,  etc.  R.  Co.  v.  Maekie,  86  Southern  R.   Co.   v.   Thurman, 

71  Tex.  491,  8  Am.  Neg.  Cas.  636,  121  Ky.  716,  2  L.K.A.(N.S.)    1108. 

10  Am.  St.  766,  1  L.R.A.  667;  Mis'-  67  Pittsburgh,     etc.     R.     Co.     v. 

souri,  etc.  R  Co.  v.  Ball,  25  Tex.  Thompson,  56  111.  138;  Bradbum  v. 

Civ.   App.    500.     See   The   Willam-  ^ 

ette  Valley,  71  Fed.  712;  Southern  ^^^^*  ^^^^^^  ^-  ^o-.  L-  »•  10  Ex. 

R.   Co.   V.   Wood,   114   Ga.   159,   12  ^5   §§  ^^^'  1255. 

Am.    Neg.    Rep.    66 ;     Caldwell    v.  68  Indianapolis  v.  Gaston,  58  Ind. 

Northern  Pac.  R.  Co.,  56  Wash.  223.  224,   9   Am.   Neg.    Cas.   279;    Ohio, 

64Houck  V.  Southern  Pac.  R.  Co.,  etc.  R.  Co.  v.  Dickerson,  59  Ind.  317; 

38  Fed.  221.  jg  Igg,   1255. 

65  Norfolk  &  W.  R.  Co.  v.  Stone,  «o  tu    r.   □   ,-(              „  -r. 

311  Va.  730.     And  if  the  conductor  ^  ''  ^^^  ^-  ^-  ^'^°'^'  ^  ^"^'^  ^^'- 

,i.               .4..      J  But  see  §§  158,  1255. 

was  insulting,  punitive  damages  are  °         ' 

also  recoverable.    Louisville  &  N.  R.  '*  Brown  v.  Hannibal,  etc.  R.  Co., 

Co.    V.    Rifchel,    148    Ky.    701,    41      68  Mo.  588,  8  Am.  Neg.  Cas.  476,  8 
L.R.A.(N.S.)    9£8.  Am.  Neg.  Cas.  651,  §§  983,  1244. 
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the  plaintiff's  action  is  for  expulsion  from  the  carrier's  vehicle 
any  fraudulent  or  objectionable  conduct  on  the  part  of  the  plain- 
tiff connected  with  the  cause  of  such  expulsion  or  the  pretext 
therefor  may  be  shown  as  part  of  the  res  gestae  and  in  mitigation 
of  damagesJ^  So  his  declarations  may  be  given  in  evidence, 
tending  to  show  that  his  object  in  taking  passage  on  the  cars  was 
to  make  money  by  suing  the  defendant  for  demanding  more  than 
the  statutory  rate  of  fare.  An  article  published  by  the  plaintiff 
subsequently  to  the  injury  was  held  admissible  because  it  tended 
to  show,  as  the  court  remarked,  his  quo  animo,  and  that  the 
case  was  not  one  in  which  he  should  recover  damages  for 
supposed  injury  to  his  "feelings."  It  tended  to  show  that  he 
entered  the  car  expecting  to  be  ejected,  as  he  was,  and  for  the 
purpose  of  making  money  out  of  the  transaction.  So  far  as 
injury  to  his  "feelings"  is  concerned  it  tended  to  show  that 
it  was  a  fair  case  for  the  application  of  the  maxim  that  to  the 
willing  mind  there  is  no  injury.'*  If  unnecessary  resistance  is 
made  to  the  authority  of  a  conductor  in  charge  of  a  train  by 
a  passenger  whom  he  proposes  to  eject  it  will  excuse  the  use 
of  force  by  the  former  and  mitigate  the  damages,^'  unless  per- 
sonal injuries  were  wilfully  or  maliciously  inflicted.''* 

It  has  been  declared  by  several  courts  that  whenever  there 
is  reasonable  ground  to  dispute  a  passenger's  right  to  ride  on 
the  ticket  he  holds  it  is  his  duty  to  pay  the  additional  fare 

»1  N.  &  W.  R.  Oo.  V.  Wyaor,  82  Va.  572,  23  Am.   Rep.   729 ;   Holmes  v. 

250;    Terre   Haute,    etc.    R.    Co.   v.  Carolina  Cent.  R.  Co.,  94  N.  C.  318, 

Vanatta,   21  111.   188,  74  Am.  Dec.  8   Am.   Neg.    Gas.   563;    Murphy   v. 

96,  8  Am.  Neg.  Cas.  150;  Southern  Western  &  A.  R.  Co.,  23  Fed.  637, 

R.    Co.   V.   Barlow,   104  G'a.   213,   4  g  Am.  Neg.  Cas.  707 ;  Brenner  v.  R. 

Am.  Neg.  Rep.  610,  69  Am.  St.  166;  p^  ^  j^^,.^ 

Brenner   v.   Jonesboro,   etc.   R.    Co.,  73  g^jj  ^    Memphis  &  C.  R.  Co., 

82  Ark.   128,  9  L.R.A.(N.S.)    1060,  ^g  ^^^    g^.  p,„„     i^^„i^  ^    ^o.  y. 

118  Am.  St^56;  Bough  v.  Me  ropoh-  ^^                    ^^^ 

tan  St.  R.  Co.,  82  App.  Div.     N.  Y.  74  n   i*      +      tj     n 

„,„      T    1  n.^/r^  i  oi    r>  ^4  Gulf,   etc.   R.   Co.   V.   Dyer,   43 

215;   Jackson  v.  Old  Colony  St.  R.  '  _„     „,.  \' 

Co.,  206  Mass.  477,  30  LJl.A.(N.S.)  ^^^-  ^"-  ^P?'  ^^'  ^^"^^^o.  etc.  R. 

1046.      See    Cleveland    City   R.    Co.  Co.   v.    Griffin,   68   111.   499,   8   Am. 

V.  Conner,  74  Ohio  225,  20  Am.  Neg.  ^eg.  Cas.  171;  Pennsylvania  R.  Co. 

jj       ig2.  ^-  Connell,  112  111.  305,  127  id.  419; 

72  Cincinnati,  etc.  R.  Co.  v.  Cole,  Hall  v.   Memphis  &  C.  R.   Co.,   15 

29  Ohio  St.   126,  8  Am.  Neg.  Gas.  Fed.  57. 
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demanded,  if  able  to  do  so,  and  sue  for  the  amount;  that  the 
damages  cannot  be  increased  by  an  obstinate  resistance  to  the 
conductor's  demand  and  by  forcing  him  to  resort  to  expulsion. 
If  the  passenger  does  resist  his  conduct  can  be  considered  in 
mitigation  and  will  reduce  the  damages  to  a  nominal  sum  or 
such  as  were  actually  sustained  by  his/ delay  in  reaching  his 
destination,  or  otherwise."  This  yafies  from  the  rule  applied 
in  some  jurisdictions,  including  the  supreme  court  of  the  United 
-  States.  There  the  passenger  may  pay  or  leave  the  train.  If 
he  does  the  latter"  he  may  recover  full  compensation  for  all 
damages  proximately  resulting.'*  The  tendency  of  the  later 
adjudications  is  in  favor  of  this  view.  Injudicious  resistance 
will  not  mitigate  the  damages  which  were  recoverable  inde- 
pendently of  it."  In  some  states  the  damages  recoverable  for 
an  assault  may  be  lessened  by  proof  of  provocation;  in  others 
they  cannot  be.'"  An  ejected  passenger  cannot  recover  for  the 
subsequent  results  if  he  refuses  the  carrier's  invitation  to  re- 
sume his  journey.™  Where  the  circumstances  were  such  that 
the  conductor  could  have  readily  ascertained  whether  or  not  an 
ejected  passenger  had  paid  his  fare  the  fact  that  the  latter 
could  have  prevented  his  ejection  by  giving  up  another  ticket 
he  had  does  not  bar  his  right  to  recover  damages  in  excess  of 
the  value  of  the  ticket.*" 

76  Western    Maryland    E.    Co.    v.  44  Am.   St.   844,   8   Am.  Neg.   Cas. 

Stocksdale,  83  Md.  245,  8  Am.  Neg.  651.      See  §  940. 

Cas.  360;  Gibson  v.  East  Tennessee,  A  passenger  may  decline  to  per- 

etc.  R.  Co.,  30  Fed.  904,  8  Am.  Neg.  mit   a   fellow-passenger   to  pay   his 

Cas.  707;  Hall  v.  Memphis  &  C.  E.  fa^„  „„■+!,..  +     ee    *■        r.-       ■  l^  ^ 

r,       1=  T^  J    ..T      o          „  „  **'^  without  affecting  his  right  to 

Co.,  15  Fed.  57.     See  S  940.  j,          ,              f  , 

vayorton    V.    Milwaukee,   etc.    E.  -f-- ^o^-^-q-nt  damage.   Bir- 

Co.,  62  Wis.  367;  St.  Louik  etc.  E.  "^^t^      '                      "  "-"'  ''' 

Co.  T.  Mackie,  71  Tex.  491,  8  Am.  Z,f,    : 

Neg.    Cas.    636,    10    Am.    St.    766,  "  Pittsburgh,  etc.  R.  Co.  v.  Euss, 

1    L.E.A.    667;     Head    v.    Georgia  ^^  ^^^-  ^^^'  ^  ^-  ^-  ^-  597,  8  Am. 

Pac.  E.  Co.,  79  Ga.  358,  8  Am.  Neg.  ^^-  ^^-  ^''*- 

Cas.  135;  Willson  v.  Northern  Pac.  '*  ^^^  §  ^^l. 

E.  Co.,  5  Wash.  621;   Pennsylvania  "Louisville  &  N.  E.  Oo.  v.  Hine, 

Co.  V.  Lenhart,  120  Fed.  61;  Trice  121  Ala.  234. 

V.  Chesapeake  &  0.  E.  Co.,  40  W.  Va.  *"  Sprenger  v.  Taeoma  T.  Co.,  15 

271,  8  Am.  Neg.  Gas.  663;  Norfolk  Wash.  660,  8  Am.  Neg.  Cas.  661,  43 

&  W.  E.  Co.  V.  Anderson,  90  Va.  1,  L.E.A.  706. 
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§  950.  Exemplary  damages.  A  carrier's  conduct  may  be  so 
culpable  in  causing  injury,  or  in  connection  with  it,  as  to  sub- 
ject him  to  exemplary  damages  as  a  punishment  to  him  and  an 
example  to  others.'^  To  justify  such  damages,  however,  there 
must  usually  be  fraud,  malice,  oppression,  insult,  capriciousness, 
recklessness  ot  other  wilful  misconduct,  or  that  entire  want  of 


81  Distler  v.  Missouri  Pac.  R.  Co., 
163  Mo.  App.  674;  Ft.  Smitli  &  W. 
R.  Co.  V.  Ford,  34  Okla.  575,  41 
L.R.A.  (N.S.)  745;  Forrester  v. 
Southern  Pac.  Co.,  36  Nev.  247,  48 
L.R.A.(N.S.)  1  (though  the  action 
be  for  a  tortious  breach  of  the  con- 
tract) ;  Mobile  &  0.  R.  Co.  v.  More- 
land,  104  Miss.  312,  46  L.R.A.(N.S.) 
52  (refusal  to  stop  train  to  allow 
passenger  to  alight),  distinguishing 
Yazoo,  etc.  R.  Co.  v.  Hardie,  100 
Mis%.  132,  55  So.  42,  34  L.R.A. 
(N.S.)  740,  in  which  the  passenger 
requested  that  the  train  be  backed 
to  the  station  to  which  he  was 
ticketed;  Little  Rock  R.  &  E.  Co. 
V.  Goerner,  80  Ark.  158,  7  L.R.A. 
(N.S.)  97;  Chicago  Con.  T.  Co.  v. 
Mahoney,  230  111.  562;  Louisville  & 
N.  E.  Co.  V.  Scott,  141  Ky.  538,  34 
L.R.A.(N.S.)  206;  Lexington  R.  Co. 
V.  Johnson,  139  Ky.  232;  Maryland 
&  P.  R.  Co.  V.  Tucker,  115  Md.  43; 
Illinois  Cent.  R.  Co.  v.  Gortikov,  90 
Miss.  787,  14  L.R.A. (N.S.)  464,  122 
Am.  St.  384;  Yazoo,  etc.  R.  Co.  v. 
Roberts,  88  Miss.  80;  Harkless  v. 
Chicago,  etc.  R.  Co.,  151  Mo.  App. 
.463,  4  N.  C.  C.  A.  1000;  Short  v. 
St.  Louis,  etc.  R.  Co.,  150  Mo.  App. 
359,  4  N.  C.  C.  A.  1001;  Ickenroth 
V.  St.  Louis  T.  Co.,  102  Mo.  App. 
597;  White  v.  Metropolitan  St.  R. 
Co.,  132  Mo.  App.  339;  Glover  v. 
Atchison,  etc.  R.  Co.,  129  Mo.  App. 
563;  Dorsett  v.  Atlantic  C.  L.  R. 
Co.,  156  N.  O.  439,  4  N.  C.  C.  A. 
1012;  Mcintosh  v.  Augusta  &  A.  R. 
Co.,  87  S.  C.  181,  30  L.R.A.(N.8.) 


889;  Best  v.  Columbia  St.  R., 
L.  &  P.  Co.,  85  S.  C.  422;  Dob- 
son  V.  Duncan,  90  S.  C.  414;  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148 
Ky.  473;  Lilly  v.  St.  Louis,  etc.  R 
Co.,  31  Okla.  521,  39  L.R.A.  (N.S.) 
663  (intentional  and  wilful  refusal 
to  give  a  passenger  information  as 
to  where  to  change  trains)  ;  New 
Orleans,  etc.  R.  Co.  v.  Hurst,  36 
Miss.  660,  8  Am.  Neg.  Cas.  456,  74 
Am.  Dec.  785;  Same  v.  Statham, 
42  Miss.  607;  Caldwell  v.  New  Jer- 
sey S.  Co.,  47  N.  Y.  282,  9  Am.  Neg. 
Oas.  586;  Graham  v.  Pacific  R.  Co., 
69  Mo.  536;  Pennsylvania  R.  Co.  v. 
Books,  57  Pa.  339,  98  Am.  Dec.  25j9; 
Goddard  v.  Grand  Trunk  E.  Co.,  57 
Me.  217 ;  Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  350,  21  Am.  Rep.  757 ; 
Lucas  V.  Michigan  Cent.  R.  Co.,  98 
Mich.  1,  39  Am.  St.  517,  8  Am.  Neg. 
Cas.  431;  Memphis  &  C.  P.  Co.  v. 
Nagel,  97  Ky.  9,  15  Ky.  L.  Rep. 
742;  Kiley  v.  Chicago  City  R.  Co., 
90  111.  App.  275,  9  Am.  Neg.  Rep. 
476;  Callaway  v.  Mellett,  15  Ind. 
App.  366,  57  Am.  St.  238 ;  Atchison, 
etc.  R.  Co.  V.  Long,  5  Kan.  App. 
'644,  1  Am.  Neg.  Rep.  437;  Dawson 
V.  Louisville  &  N.  R.  Co.,  4  Ky.  L. 
Rep.  801,  6  id.  668;  Louisville  City 
R.  Co.  V.  Mercer,  llKy.  L.  Rep.  810 
(Ky.  Super.  Ot.)  ;  Louisville  &  N. 
R.  Co.  V.  Wilkinson,  15  Ky.  L.  Rep. 
92  (Ky.  Super.  Ot.)  ;  Baltimore,  etc. 
R.  Co.  V.  Kirby,  91  Md.  313; 
Knoxville  T.  Co.  v.  Lane,  103  Tenn. 
376,  46  L.R.A.  549;  Nashville  St.  R. 
V.  Griffin,  104  Tenn.  81,  49  L.R.A. 
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care  which  would  raise  the  presumption  of  conscious  indiffer- 
ence to  consequences.'*     In  cases  where  the  wrong  done  is  to 


451;  Eailway  Co.  v.  Davis,  56  Ark. 
51;  Fordyce  v.  Nix,  58  Ark.  136,  8 
Am.  Neg.  Cas.  43,  citing  the  text; 
Baltimore  &  0.  R.  Co.  v.  Barger, 
80  Md.  23,  8  Am.  Neg.  Cas.  360, 
26  L.E.A.  220,  45  Am.  St.  319; 
Louisville,  etc.  R.  Oo.  v.  Goben,  15 
Ind.  App.  123;  Samuels  v.  Rich- 
mond, etc.  R.  Co.,  35  S.  C.  493,  28 
Am.  St.  883;  Haehl  v.  Wabash  R. 
Co.,  119  Mo.  325 ;  Zion  v.  Southern 
Pac.  Co.,  67  Fed.  500;  Tomlinson  v. 
Wilmington,  etc.  R.  Co.,  101  N.  C. 
327,  8  Am.  Neg.  Cas.  564;  Norfolk, 
etc.  R.  Co.  V.  Neely,  91  Va.  539; 
Deniaon  &  S.  E.  Co.  v.  Eandell,  29 
Tex.  Civ.  App.  460;  Gorman  v. 
Southern  Pac.  Co.,  97  Cal.  1,  33  Am. 
St.  157;  Spellman  v.  Richmond,  etc. 
R.  Co.,  35  S.  C.  475;  Choctaw,  etc. 
R.  Co.  v.  Hill,  110  Tenn.  396. 

82  Pine  Bluff  &  A.  R.  Ry.  Co.  v. 
Washington,  —  Ark.  — ,  172  S.  W. 
872;  Whittington  v.  Philadelphia, 
B.  &  W.  R.  Co.,  —  Del.  Super.  Ct. 
— ,  93  Atl.  563;  Pacelli  v.  People's 
Ry.  Co.,  —  Del.  Super.  Ct.  — ,  93 
Atl.  560;  MeCuUough  v.  Missouri 
Pac.  Ry.  Co.,  —  Kan.  — ,  146  Pac. 
1005;  Cook  v.  Lusk,  186  Mo.  App. 
288;  Burrus  v.  Nevada-California- 
Oregon  Ry.,  —  Nev.  — .  145  Pac. 
926;  Woodward  v.  Southern  R.  Co., 
99  S.  0.  251,  L.R.A.  1915C  477; 
Williams  v.  Atlantic  Coast  Line  R. 
Co.,  99  S.  C.  397;  Turk  v.  Norfolk 
&  W.  R.  Co.,  —  W.  Va.  — ,  84  S.  E. 
569;  Birmingham  Ey.,  Light  & 
Power  Co.  v.  McLeod,  9  Ala.  App. 
637;  Cook  v.  Southern  R.  Co.,  153 
Ala.  118;  St.  Louis  S.  R.  Co.  v. 
Pearson,  88  Ark.  200 ;  Same  v.  Baty, 
88  Ark.  282;  Choctaw,  etc.  R.  Co. 
V.  Cantwell,  78  Ark.  331;  Little 
Rock  T.  &  B.  Co.  V.  Winn,  75  Ark. 


529;  Southern  E.  Oo.  v.  Phillips. 
136  Ga.  282;  Louisville  &  N.  R.  Co. 
V.  Scott,  141  Ky.  538,  34  L.R.A. 
(N.S.)  206;  Same  v.  Summers,  ^33 
Ky.  684;  Yazoo,  etc.  R.  Co.  v.  Fitz- 
gerald, 96  Miss.  197;  Louisville  & 
N.  R.  Co.  V.  Mount,  125  Ky.  593; 
Southern  R.  Co.  v.  Hawkins,  121 
Ky.  415;  Philadelphia,  etc.  R.  Co. 
V.  Green,  110  Md.  32;  Northern 
Cent.  R.  Co.  v.  Newman,  98  Md. 
507,  15  Am.  Neg.  Rep.  572;  Lam- 
son  V.  Great  Northern  R.  Co.,  114 
Minn.  182;  Berg  v.  St.  Paul  City  R. 
Co.,  96  Minn.  513;  Yazoo,  etc.  R. 
Co.  V.  Hardie,  100  Miss.  132,  34 
L.R.A.{N.S.)  740,  4  N.  C.  C.  A. 
665;  Illinois  Cent.  R.  Co.  v.  Dodds, 
97  Miss  865;  St.  Louis,  etc.  R.*Co. 
V.  Roane,  93  Miss.  7;  Illinois  Cent. 
R.  Co.  V.  Smith,  85  Miss.  349,  17 
Am.  Neg.  Rep.  666,  70  L.R.A.  642; 
Same  v.  Harper,  83  Miss.  560,  64 
L.R.A.  283,  102  Am.  St.  469 ;  Yazoo, 
etc.  R.  Co.  V.  Mitchell,  83  Miss. 
179;  Smith  v.  St.  Louis,  etc.  R.  Co., 
127  Mo.  App.  53;  Madigan  v.  St. 
Louis  T.  Co.,  117  Mo.  App.  118; 
Gardner  v.  St.  Louis,  etc.  R.  Co., 
117  Mo.  App.  138 ;  Ammons  v.  Rail- 
road, 140  N.  C.  196,  19  Am.  Neg. 
Rep.  474;  Black  v.  Charleston,  etc. 
E.  Co.,  87  S.  C.  241,  31  L.R.A.  (N.S.) 
1184,  19  Am.  Neg.  Rep.  474; 
Black  V.  Atlantic  C.  L.  R.  Co., 
82  S.  C.  478;  Ussery  v.  Au- " 
gusta-A.  R.  Co.,  79  S.  C.  209;  Tay- 
lor V.  Atlantic  C.  L.  R.  Co.,  78  S.  G. 
552;  Trapp  v.  Southern  E.,  72  S.  C. 
343;  Selsor  v.  Chesapeake  &  O.  R. 
Co.,  148  Ky.  39,  5  N.  C.  C.  A.  626; 
Southern  E.  Co.  v.  Cartledge,  10  Ga. 
App.  523,  4  N.  0.  C.  A.  669 ;  Hunter 
v.  Southern  R.  Co.,  90  S.  C.  507; 
Southern  R.  Co.  v.  Nappier,  138  Ga, 


§  950] 


CAEEIEES. 


3503 


the  public,  as  where  regulations  are  made  which  prevent  pas- 
sengers from  stopping  and  receiving  their  baggage  at  the  places 


31;  Di  Benedetto  v.  Milwaiikee  E. 
R.  &  L.  Co.,  149  Wis.  566;  Shockley 
V.  Southern  R.  Co.,  93  S.  C.  533; 
St.  Louis,  etc.  R.  Co.  v.  Freeland,  39 
Okla.  60;  Louisville  &  N.  R.  Co.  v. 
Thomason,  6  Ala.  App.  365;  Same 
V.  Cornelius,  6  Ala.  App.  386;  Bow- 
ers V.  Kansas  City  S.  R.  Co.,  131 
La.  915;  Milwaukee,  etc.  R.  Co.  v. 
Arms,  91  U.  S.  489,  23  L.  ed.  374,  12 
Am.  Neg.  Cas.  686 ;  Doss  v.  Missouri, 
etc.  R.  Co.,  59  Mo.  27,  4  Am.  Neg. 
Cas.  490;  McKeon  v.  Citizens'  R. 
Co.,  42  Mo.  79,  4  Am.  Neg.  Cas.  471 ; 
Kentucky,  etc.  R.  Co.  v.  Dills,  4 
Barb  593;  Western  U.  Tel.  Co.  v. 
Eyser,  91  U.  S.  495,  note;  23  L. 
ed.  377;  Thompson  v.  New  Orleans, 
etc.  R.  Co.,  50  Miss.  315,  19  Am. 
Rep.  12;  Caldwell  v.  New  Jersey  S. 
Co.,  47  N.  Y.  282;  Hamilton  v. 
Third  Ave.  R.  Co.,  53  N.  Y.  25; 
Du  Laurans  v.  St.  Paul  R.  Co.,  15 
Minn.  49,  8  Am.  Neg.  Cas.  446,  2 
Am.  Rep.  102;  Pullman,  etc.  Co.  v. 
Reed,  75  -III.  125,  20  Am.  Rep.  232, 
8  Am.  Neg.  Cas.  195;  Toledo,  etc. 
R.  Co.  V.  Patterson,  63  111.  304,  8 
Am.  Neg.  Cas.  165;  Paine  v.  Chi- 
cago, etc.  R.  Co.,  45  Iowa  569;  Sey- 
mour V.  Chicago,  etc.  R.  Co.,  3  Biss. 
43,  7  Am.  Neg.  Cas.  544;  Pittsburgh, 
etc.  R.  Co.  V.  Slusser,  19  Ohio  St. 
157;  Holmes  v.  Carolina  Gent.  R. 
Co.,  94  N.  C.  318,  quoting  the  text, 
8  Am.  Neg.  Cas.  563;  Sullivan  v. 
Oregon  R.  &  N.  Co.,  12  Ore.  392; 
Philadelphia  T.  Co.  v.  Orbann,  119 
Pa.  37,  10  Am.  Neg.  Cas.  133; 
Louisville,  etc.  R.  Co.  v.  Guinan,  11 
Lea  98,  8  Am.  Neg.  Cas.  624,  47 
Am.  Rep.  279 ;  Hoffman  v.  Northern 
Pac.  R.  Co.,  45  Minn.  53,  8  Am.  Neg. 
Cas.  444;  Atchison,  etc.  R.  Co.  v. 
Hogue,  50  Kan.  40;  Louisville  &  N. 


R.  Co.  v.  Ballard,  6  Ky.  L.  Rep.  542 
(Ky.  Super.  Ot.;  "indecorous"  con- 
duct to  a  female  passenger,  in 
connection  with  negligence,  not 
enough)  ;  Louisville  &  N.  R.  Co.  v. 
Jackson,  18  Ky.  L.  Rep.  296;  Judice 
V.  Southern  Pac.  Co.,  47  La.  Ann. 
255;  Smith  v.  Philadelphia,  etc.  R. 
Co.,  87  Md.  48;  Pine  v.  St.  Paul 
City  R.  Co.,  50  Minn.  144,  8  Am. 
Neg.  Cas.  448,  16  L.R.A.  347 ;  Hans- 
ley  v.  Jamesville,  etc.  R.  Co.,  115 
N.  C.  602,  44  Am.  St.  474,  32  L.R.A. 
543,  117  N.  C.  565,  53  Am.  St.  600; 
Norfolk  &  W.  R.  Co.  v.  Neeley,  91 
Va.  539;  Vicksburg  R.,  etc.  Co.  v. 
Marlett,  78  Miss.  872;  Carr  v. 
Toledo  T.  Co.,  19  Ohio  0.  C.  281; 
Kentucky  Cent.  R.  Co.  v.  Biddle,  17 
Ky.  L.  Rep.  1363;  Vassau  v.  Madi- 
son E.  R.  Co.,  106  Wis.  301. 

Demanding  an  additional  fare, 
no  circumstances  of  aggravation 
being  shown,  is  not  ground  for  the 
recovery  of  punitive  damages.  Carr 
V.  Toledo  T.  Co.,  19  Ohio  C.  C.  281. 

The  Georgia  code  provides  that 
"in  every  tort  there  may  be  aggra- 
vating circumstances,  either  in  the 
act  or  in  the  intention,  and  in  that 
event  the  jury  may  give  additional 
damages,  either  to  deter  the  wrong- 
doer from  repeating  the  trespass,  or 
as  compensation  for  the  wounded 
feelings  of  the  plaintiff."  The  word 
"trespass,"  it  has  been  held,  em- 
braces only  that  class  of  torts  which 
involve  a  violent,  unlawful,  physical 
invasion  of  one's  rights  of  person  or 
property,  and  this  classification 
necessarily  excludes  those  acts  of 
one  person  resulting  in  injury  to 
another,  which  arise  from  mere 
omission  to  perform  a  duty  imposed 
upon   the  party  bound  to   perform 
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they  desire,  or  the  conductor  refuses  to  stop  there,  or  there  is 
a  refusal  to  check  baggage  to  a  point  on  another  road  to  which 
a  ticket  has  been  sold,  exemplary  damages  may  be  imposed  with- 
out any  proof  of  malice  or  ill-will  to  the  individual  whose  rights 


by  the  terms  of  a  contract  entered 
into  between  them,  as  the  mere 
negligent  omission  to  stop  a  train 
at  a  point  to  which  the  transporta- 
tion of  a  passenger  has  been  vmder- 
taken.  Southern  R.  C!o.  v.  Harden, 
101  Ga.  263,  3  Am.  Neg.  Rep.  783; 
Southern  R.  Co.  v.  Bryant,  105  Ga. 
316. 

It  has  been  held  that  the  allow- 
ance of  exemplary  damages  for  wan- 
ton and  wilful  injuries  to  a  passen- 
ger is  merely  discretionary  with  the 
jury.  Wilhelm  v.  Parkersburg,  M. 
&  I.  R.  Co.,  74  W.  Va.  678. 

Injury  to  the  feelings  of  a  parent 
arising  from  a  wanton  and  wilful 
breach  of  duty  in  the  manner  of 
transporting  the  body  of  his  de- 
ceased child  is  a  ground  for  award- 
ing punitive  damages.  Birmingham 
T.  &  T.  Co.  T.  Still,  7  Ala.  App. 
556. 

Punitive  damages  may  be  recov- 
ered by  a  son  who  suffers  mental 
anguish  as  a  result  of  an  injury  to 
the  body  of  his  dead  mother  sus- 
tained because  of  the  wilful  and  in- 
tentional rough  handling  while  un- 
loading of  the  casket  containing  the 
body  in  his  presence.  Wall  v.  St. 
Louis  &  S.  P.  R.  Co.,  184  Mo.  App. 
127. 

Misinformation  given  a  passen;ger 
by  the  ticket  collector  of  a  carrier 
as  to  the  making  of  a  connection 
may  be  a  ground  for  the  recovery  of 
punitive  damages  if  it  was  reckless- 
ly and  wilfully  given.  Wilcox  v. 
Southern  R.  Co.,  76  S.  G.  71. 

A  passenger  who  purchases  a 
ticket  for  a  certain  train  on  the 
representation  of  the  agent  that  it 


is  good  on  that  train  may  recover 
actual  and  also  punitive  damages 
where  he  is  wrongfully,  wantonly 
and  maliciously  ejected  from  the 
train.  Douglas  v.  Southern  R.  Co., 
98  S.  C.   346. 

"There  can  be  no  doubt  that 
where  a  conductor  uses  language  to 
a  passenger  which  is  calculated  to 
insult,  humiliate  or  wound  the  feel- 
ings of  a  person  of  ordinary  feelings, 
and  sensibilities,  and  it  is  intended 
to  have  that  effect,  the  carrier  is 
liable"  for  punitive  damages,  "for 
the  contract  of  carriage  impliedly 
stipulates  for  decent,  courteous  and 
respectful  treatment  at  the  hands  of 
the  carrier's  servants."  Cave  v. 
Seaboard  A.  L.  R.,  94  S.  C.  282. 

If  no  physical  force  is  used  a 
passenger  who  is  rightfully  required 
to  leave  the  train  may  not  recover 
punitive  damages  though  insulting 
language  was  used.  Bolles  v.  Kan- 
sas City  S.  R.  Co.,  134  Mo.  App. 
696 ;  Boling  v.  St.  Louis,  etc.  R.  Co., 
189  Mo.  219. 

The  failure  to  stop  a  train  at  a 
flag  station  because  the  engineer 
did  not  exercise  ordinary  care  in 
looking  for  the  signal  is  not  cause 
for  imposing  such  damages.  St. 
Louis,  etc.  R.  Co.  v.  Garner,  96 
Miss.  577. 

Where  a  passenger  had  misplaced 
his  ticket,  and  without  being  given 
sufficient  time  in  which  to  search 
for  it,  was  immediately  ejected  from 
the  train,  he  was  allowed  to  recover 
pimitive  damages,  though  the  ejec- 
tion was  not  accompanied  by  any 
insulting  language  or  rough  han- 
dling   of    the    passenger's    person. 
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are  denied."  The  same  rule  has  been  applied  for  a  refusal  to 
carry,'*  where  discrimination  has  been  made  against  individuals 
in  pursuance  of  the  carrier's  rules,'*  and  where  there  has  been  a 
wilful  and  wanton  failure  to  transport  baggage  with  reasonable 
dispatch.'*  Private  business  corporations  may  be  sued  in  tres- 
pass for  the  authorized  acts  of  their  servants;  and  if  a  trespass 
or  other  wrong  is  committed  by  their  authority,  with  circum- 
stances of  violence  and  outrage,  such  as  would  authorize  exem- 
plary damages  against  a  natural  person,  it  is  settled  that  the 
same  rule  applies  to  such  corporations.  If  a  corporation,  like 
a  railroad  company,  is  guilty  of  an  act  or  default,  such  as  in  the 
case  of  an  individual  would  subject  him  to  exemplary  damages, 
it  is  equally  liable  thereto.'''    Where  the  servants  of  a  corpora- 


Louisville  &  N.  R.  Co.  V.  Mason,  10 
Ala.  App.  263.  Punitive  damages 
were  also  allowed  where  a  passenger 
presented  a  mileage  ticket  which 
provided  that  it  would  not  be  hon- 
ored unless  accompanied  by  the 
mileage  book  and  that  the  holder 
identify  himself  to  the  satisfaction 
of  the  conductor.  The  carrier's 
agent  in  issuing  the  ticket  having 
retained  the  book,  the  train  auditor 
ejected  the  plaintiff,  though  the 
facts  were  reasonably  explained  to 
the  auditor  and  the  plaintiff  was 
identified  by  another  passenger 
whom  the  auditor  knew.  Williams 
V.  Southern  Ry.  Co.,  —  Miss.  — ,  64 
So.  969. 

»3  Owens  V.  Atlantic  C.  L.  R.  Co., 
152  N.  C.  439;  Martin  v.  Southern 
K.  Co.,  89  S.  C.  32,  4  N.  G.  C.  A. 
672;  Bing  v.  Atlantic  C.  L.  R.  Co., 
86  S.  C.  528;  Sullivan  v.  Southern 
R.,  74  S.  C.  377;  Milhous  v.  Same, 
72  S.  C.  442,  110  Am.  St.  620; 
Pittsburgh,  etc.  R.  Co.  v.  Lyon,  123 
Pa.  140,  10  Am.  St.  517,  2  L.R.A. 
489 ;  Cowen  v.  Winters,  96  Fed.  929, 
37  C.  C.  A.  628 ;  Winters  v.  Cowen, 
90  Fed.  99;  Birmingham  R.,  L.  & 
P.  Co.  V.  Taylor,  6  Ala.  App.  661. 


«*  Indiana  Union  T.  Co.  v.  Heller, 
44  Ind.  App.  385. 

'6  Brown  v.  Memphis  &  0.  R.  Co., 
7  Fed.  51,  8  Am.  Neg.  Gas.  705. 
Hammond,  J.,  said:  The  rule  in 
cases  where  the  offense  is  against 
the  individual  is  that  the  want  of 
malice  only  mitigates  the  punish- 
ment in  damages  and  may  reduce 
them  to  zero  according  to  circum- 
stances. But  where  the  offense  is 
not  only  against  a  particular  indi- 
vidual, but  also  against  the  public, 
as  in  most  if  not  all  the  cases  of 
wrongful  exclusion  of  passengers 
the  question  is  one  solely  for  the 
jury  to  say  how  much  punishment  is 
necessary  to  enforce  the  rights  of 
the  public  against  the  carrier,  as 
well  as  to  vindicate  the  individual. 
Houck  V.  Southern  Pac.  R.  Co.,  38 
Fed.  226.      * 

M  Webb  V.  Atlantic  C.  L.  R.  Co., 
76  S.  G.  193,  9  L.R.A.(N.S.)  1218; 
Pittsburgh,  etc.  R.  Co.  v.  Lyon,  123 
Pa.  140,  2  L.R.A.  489,  10  Am.  St. 
517. 

*">  Ann  Arbor  R.  Co.  v.  Amos,  85 
Ohio  300,  4  N.  C.  G.  A.  1019 ;  Balti- 
more &  O.  R.  Co.  V.  Reed,  12  Ohio 
C.  G    (N.S.)  177;  Scioto  Valley  T. 
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tion  engaged  in  the  carriage  of  passengers  are  guilty  of  such  acta 
or  conduct  in  the  performance  of  their  duties  in  the  transporta- 
tion of  the  injured  party  as  a  passenger  as  would  subject  them 
to  damages  of  this  nature,  the  great  weight  of  authority  holds 
the  corporation  liable  to  punitive  damages  without  proof  that  it 
directed  or  ratified  such  acts  or  conduct.*'    As  the  corporation 


Co.  V.  Graybill,  8  id.  469;  Hopkins 
V.  Atlantic,  etc.  E.  Co.,  36  N.  H.  9, 
72  Am.  Dec.  287;  Pittsburgh,  etc. 
Co.  V.  Slusser,  19  Ohio  St.  157;  At- 
lantic, etc.  E.  Co.  V.  Dunn,  id.  162, 
2  Am.  Rep.  382;  Graham  v.  Pacific 
E.  Co.,  66  Mo.  536;  New  Orleans, 
etc.  E.  Co.  V.  Bailey,  40  Miss.  395; 
Same  v.  Hurst,  36  Miss  660,  74  Am. 
Dec.  785;  Vieksburg,  etc.  E.  Co. 
V.  Patten,  31  Miss.  156,  66  Am.  Dec. 
552,  12  Am.  Neg.  Cas.  187;  Illinois, 
etc.  R.  Co.  V.  Hammer,  72  111.  353; 
Hamilton  v.  Third  Ave.  E.  Co.,  53 
N.  Y.  25;  Cleghorn  v.  New  York, 
etc.  E.  Co.,  56  N.  Y.  44,  16  Am. 
Neg.  Cas.  814,  15  Am.  Eep.  375; 
Western  U.  Tel.  Co.  v.  Eyser,  2 
Colo.  141. 

88  Pullman  Co.  v.  Lutz,  154  Ala. 
517,  14  L.E.A.(N.S.)  907,  129  Am. 
St.  67 ;  Birmingham  E.,  L.  &  P.  Co. 
V.  Lee,  153  Ala.  386;  Little  Eock  R. 
&  E.  Co.  T.  Dobbins,  78  Ark.  553; 
Atlanta,  etc.  E.  Co.  y.  Potts,  128 
Ga.  397;  Seaboard  A.  L.  R.  v. 
O'Quinn,  124  Ga.  357,  2  L.R.A. 
(N.S.)  472;  Savannah  E.  Co.  v. 
Badenhoop,  6  Ga.  App.  371;  Balti- 
more, etc.  R.  Co.  v.  Davis,  44  Ind. 
App.  375;  Lexington  E.-Co.  v.  John- 
son, 139  Ky.  323;  Eosenkovitz  v. 
United  E.  &  E.  Co.,  108  Md.  306; 
Ford  V.  Minneapolis  St.  R.  Co.,  98 
Minn.  96;  Yazoo,  etc.  E.  Co.  v.  Fitz- 
gerald, 96  Miss.  197;  Illinois  Cent. 
R.  Co.  V.  Reid,  93  Miss.  458,  17 
L.E.A.(N.S.)  344;  Burns  v.  Ala- 
bama &  V.  E.  Co.,  93  Miss.  816; 
Yazoo,  etc.  R.  Co.  v.  Williams,'  87 


Miss.  344;  Alabama  &  V.  R.  Co.  v. 
Livingston,  84  Miss.  1;  McNamara 
V.  St.  Louis  T.  Co.,  182  Mo.  676,  66 
L.E.A.  486;  Sommeriield  v.  Same, 
108  Mo.  App.  718;  Cathey  v.  St. 
Louis,  etc.  E.  Co.,  149  Mo.  App. 
134;  Neuer  v.  Metropolitan  St.  R. 
Co.,  143  Mo.  App.  402;  Shelby  v. 
Same,  141  Mo.  App.  514;  Williams 
V.  St.  Louis,  etc.  R.  Co.,  119  Mo. 
App.  663;  Parrott  v.  Railroad,  140 
N.  C.  546;  Scioto  Valley  T.  Co.  v. 
Graybill,  29  Ohio  C.  0.  95;  Graham 
V.  Atlantic  C.  L.  E.  Co.,  89  S.  C.  1; 
Entzminger  v.  Seaboard  A.  L.  E., 
79  S.  C.  151;  Horn  v.  Southern  E., 
78  S.  C.  67;  Dagnall  v.  Same,  69 
S.  C.  110,  17  Am.  Neg.  Eep.  667; 
Memphis  St.  E.  Co.  v.  Shaw,  110 
Tenn.  467;  Hedge  v.  St.  Louis,  etc. 
R.  Co.,  164  Mo.  App.  291;  St.  Louis, 
etc.  R.  Co.  v.  Roberson,  103  Ark. 
361;  Germann  v.  Great  Northern  E. 
Co.,  117  Minn.  310;  Birmingham  E, 
&  E.  Co.  V.  Baird,  130  Ala.  334,  10 
Am.  Neg.  Rep.  595;  Southern 
E.  Co.  V.  Wood,  114  Ga.  140,  12  Am. 
Neg.  Eep.  66;  Louisville  &  N.  E. 
Co.  v.  Whitman,  79  Ala.  328,  8  Am. 
N^.  Cas.  9;  Georgia  E.  v.  Olds,  77 
Ga.  673;  Head  v.  Georgia  Pac.  R. 
Co.,  79  id.  358,  5  Am.  Neg.  Cas.  1, 
11  Am.  St.  434;  Curl'  v.  Chicago, 
etc.  R.  Co.,  63  Iowa  417,  8  Am. 
Neg.  Cas.  252;  Springer  T.  Co.  v. 
Smith,  16  Lea  498;  Gallena  v.  Hot 
Springs  E.,  13  Fed.  116;  Louisville 
&  N.  E.  Co.  V.  Garrett,  8  Lea  438, 
41  Am.  Eep.  640,  8  Am.  Neg.  Cas. 
623;   Murphy   v.  Western  &  A.  E., 


§  950] 


oabbii;bs. 


3507 


can  only  act  through  natural  persons,  its  officers  and  servants, 
and  as  it  of  necessity  commits  its  trains  or  vehicles  absolutely 
to  the  charge  of  persons  of  its  own  appointment,  passengers  of 
necessity  commit  to  them  their  safety  and  comfort  in  transitu, 
the  whole  power  and  authority  of  the  corporation,  pro  hac  vice, 
is  vested  in  such  employees,  and  as  to  such  passengers  they 
are  the  corporation.**  Punitive  damages  are  recoverable  where 
a  passenger  is  carried  by  the  place  at  which  she  had  told  the  con- 
ductor it  was  her  purpose  to  leave  the  train,  his  negligence  being 
so  gross  as  to  evince  an  entire  want  of  care  and  raise  the  infer- 
ence of  fact  that,  being  cognizant  of  the  probable  consequences, 
he  was  indifferent  to  them.'"     They  are  also  recoverable  where 


23  Fed.  637,  8  Am.  Neg.  Cas.  707; 
Fell  V.  Northern  Pac.  E.  Co.,  44  Fed. 
248,  8  Am.  Neg.  Cas.  706,  7  Am. 
Neg.  Cas.  604;  L.  &  N.  E.  Co.  v. 
Ballard,  85  Ky.  307,  7  Am.  St.  600; 
Wilson  T.  New  Orleans,  etc.  E.  Co., 
63  Miss.  352;  Louisville  &  N.  E. 
Co.  V.  Maybin,,  66  id.  83,  8  Am.  Neg. 
Cas.  456;  Evans  v.  St.  Louis,  etc. 
E.  Co.,  11  Mo.  App.  463,  8  Am.  Neg. 
Cas.  486;  Lake  Shore,  etc  E.  Co. 
V.  Eosenzweig,  113  Pa.  519,  10  Am. 
Neg.  Cas.  79;  Hall  v.  South  Caro- 
lina E.  Co.,  28  S.  C.  261;  Denver, 
etc.  E.  V.  Harris,  122  U.  S.  597,  30 
L.  ed.  1146;  Atlantic,  etc.  E.  Co. 
V.  Dunn,  19  Ohio  St.  162,  2  Am. 
Eep.  382;  New  Orleans,  etc.  E.  Co. 
V.  Bailey,  40  Miss.  453;  Quigley  v. 
Central  Pac.  R.  Co.,  11  Nev.  350, 
21  Am.  Eep.  757;  Goddard  v.  Grand 
Trunk  E.  Co.,  57  Me.  202;  Hopkins 
v.  Atlantic,  etc.  E.  Co.,  36  N.  H.  9, 
72  Am.  Dec.  287;  Sherley  v.  Bill- 
ings, 8  Bush.  147,  8  Am.  Eep.  451; 
Milwaukee,  etc.  E.  Co.  v.  Arms,  91 
U.  S.  489,  23  L.  ed.  374,  12  Am'.  Neg. 
Cas.  686;  Baltimore,  etc.  E.  Co.  v. 
Blocher,  27  Md.  277,  8  Am.  Neg. 
Cas.  341;  Higgins  v.  Louisville,  etc. 
E.  Co.,  64  Miss.  80;  Pullman  P.  C. 
Co.  V.  Lawrence,  74  Miss.  782;  Lex- 


ington E.  Co.  V.  Cozine,  23  Ky.  L. 
Eep.  1137,  10  Am.  Neg.  Eep.  595; 
Knoxville  T.  Co.  v.  Lane,  103  Tenn. 
376,  46  L.E.A.  549;  Haehl  v.  Wa- 
bash E.  Co.,  119  Mo.  325,  342; 
Southern  E.  Co.  v.  Crone,  51  Ind. 
App.  300;  Birmingham  E.,  L.  &  P. 
Co.  V.  Coleman,  181  Ala.  478 ;  Nash- 
ville, etc.  E.  Co.  V.  Blackmon,  7 
Ala.  App.  530;  MoCauley  v.  Chicago 
City  E.  Co.,  163  111.  App.  176;  St. 
Louis  S.  E.  Co.  V.  Mallard,  104  Ark. 
641;  Birmingham  E.,  L.  &  P.  Co.  v. 
Glenn,  179  Ala.  263  (use  of  profane 
language)  ;  Illinois  Cent.  E.  Co.  v. 
Smith,  102  Miss.  276. 

89  Williamson  V.  Central  E.  Co., 
127  Ga.  125;  Eandolph  v.  Hanni- 
bal, etc.  E.  Co.  18  Mo.  App.  609; 
Quinn  v.  South  Carolina  E.  Co.,  29 
S.  C.  381,  10  Am.  Neg.  Cas.  237,  1 
L.E.A.  682,  quoting  the  three  pre- 
ceding propositions  in  the  text; 
Bass  V.  Chicago,  etc.  E.  Co.,  36  Wis. 
460,  8  Am.  Neg.  Cas.  663,  17  Am. 
Eep.  495;  Goddard  v.  Grand  Trunk 
E.  Co.,  57  Me.  202. 

90  Pullman  Co.  v.  Lutz,  154  Ala. 
517,  14  L.E.A.(N.S.)  907,  129  Am. 
St.  67;  Davis  v.  Yazoo,  etc.  E.  Co., 
95  Miss.  540;  liutchinsion  v.  Eail- 
road,  140  N.  C.  123 ;  Birmingham  E., 
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a  passenger  is  induced  to  leave  the  train  before  his  destination 
is  reached,  the  conductor  refusing  to  stop  and  allow  him  to  re- 
enter after  the  mistake  was  discovered.®^  Wantonness  in  direct- 
ing a  passenger  to  the  wrong  car  is  cause  for  imposing  such, 
damages,'^  as  is  the  conscious  failure  to  exercise  due  diligence 
to  prevent  injury.** 

§  951.  Same  subject;  rule  different  in  some  states.  It  can- 
not be  denied  that  the  foregoing  view  as  to  the  liability  of  car- 
riers fpr  the  unauthorized  and  unratified  acts  of  their  agents  is 
based  upon  considerations  of  'great  weight,  and  supported  by  a 
preponderance  of  authority.  The  old  doctrine  was  that  a  master 
was  not  liable  for  the  wilful  or  malicious  trespass  of  his  serv- 
ant ;  ®*  if  the  latter  be  guilty  of  anything  which  was  not  a  mere 
want  of  skill  or  care,  the  master  was  not  responsible '°  unless 
the  act  was  done  by  his  command ;  that  is,  unless  the  particular 
act,  or  some  act  which  comprised  it,  was  ordered  to  be  done 
by  the  principal.*®  In  some  early  cases  this  rule  exonerated 
the  master  where  the  tortious  act  of  the  servant  was  very 
closely  connected  with  his  legitimate  duties.  In  an  English 
case  *''  where  the  servant  in  charge  of  and  driving  his  master's 
chaise  wilfully  collided  with  another  chaise  it  was  held  the 
act  of  the  servant  and  not  of  the  master.  Lord  Kenyon,  adopt- 
ing the  words  of  Holt,  C.  J.,  in  a  previous  case,  said:     "No 

L.  &  P.  Co.  V.  Nolan,  134  Ala.  329;  In  South  Carolina  the  failure  to 

Alabama  G.  S.  R.  Co.  v.  Sellera,  93  provide  either  a  stool  or  a  light  for 

Ala.  9,  30  Am.  St.  17;  North  Ala-  a  woman  who  gets  off  a  train   at 

bama  T.  Co.  v.  Daniel,  3  Ala.  App.  some  distance  from  the  station  and 

428;   Alabama  G.  S.  K.  Co.  v.  Ar-  where  there  was  a  distance  between 

rington,  1  Ala.  App.  385.  the  steps   and  the  ground  is   some 

In  Alabama  the  infliction  of  ac-  evidence    of    a    wanton    neglect    of 

tual  damages  is  not  essential  to  the  duty.     Lancaster  v.  Southern  E.,  92 

recovery     of     exemplary     damages.  S.  C.  177. 

Alabama,    etc.    E.    Co.    v.    Sellers,  94  Wright    v.    Wilcox,    19    Wend. 

supra.     See  §  406.  343,  32  Am.  Dec.  507. 

91  Campbell  v.  Seaboard  A.  L.  E.  95  Seymour  v.  Greenwood,  6  H.  & 
Co.,  83  S.  C.  448,  23  L.R.A.(N.S.)  N.  363,  364. 

1056,  137  Am.  St.  824.  96  Sharrod  v.  London,  etc.  E.  Co., 

92  Southern  E.  Co.  v.  Wooley,  158  4  Ex.  580,  585 ;  Morley  v.  Gaisford, 
Ala.  447.  2  H.  Black  442. 

93  Birmingham  F.,  L.  &  P.  Co.  v.  97  McManus  v.  Crickett,  1  East 
Williams,  158  Ala.  381,  106. 
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master  is  chargeable  with  the  acts  of  his  servant  but  when  he 
acts  in  the  execution  of  the  authority  given  him ;  "  and  added, 
that  "when  a  servant  quits  sight  of  the  object  for  which  he  is 
employed  and,  without  having  in  view  his  master's  orders, 
pursues  that  which  his  own  malice  suggests  he  no  longer  acts 
in  pursuance  of  the  authority  given  him,  and  according  to  the 
doctrine  of  Lord  Holt  his  master  will  not  be  answerable  for 
the  act."  The  principle  is  sound,  but  its  application  is  not  in 
harmony  with  the  rulings  in  later  cases.®'  It  has  been  followed 
in  some  cases  in  New  York.'®  In  a  case  decided  in  1857  ^  on 
the  assumption  that  the  conductor  had  wrongfully  ejected  the 
plaintiff,  a  passenger,  from  the  defendant's  cars  on  some  punc- 
tilio relating  to  his  refusing  to  show  a  ticket  or  pay  fare,  the 
trial  court  refused  to  instruct  that  the  defendant  was  not  liable 
for  the  injuries  which  the  plaintiff  might  have  sustained  in 
consequence,  of  the  assault  in  question  by  their  agents  and 
servants,  but  did  charge  "that  if,  in  pursuance  of  the  defend- 
ant's orders  and  instructions,  the  plaintiff  was  wrongfully 
ejected  from  the  cars  and  was  wantonly  treated  by  the  con- 
ductor or  agents  of  the  defendant  in  so  ejecting  him,  the  defend- 
ant is  liable  for  the  injuries  resulting  from  such  ejection,'! 
including  in  their  discretion  compensation  for  the  "personal 
ill-treatment  to  which  the  plaintiff  had  been  subjected  in  ejecting 
him."  This  refusal  to  charge  and  this  instruction  were  held 
erroneous.* 

98  Seymour  T.  Greenwood,  7  H.  &  i  Hibbard  v.  New  York  &  E.  R. 
N.  355;  Huzzey  v.  Field,  2  Cr.  M.  &  Co.,  15  N.  Y.  455,  8  Am.  Neg.  Cas. 
R.  432,  440;  Eastern,  etc.  R.  Co.  v.    .516. 

Brown,  6  Ex.  314;  Knoxville  T.  Co.  2  Brown,  J.,  said:  "The  object  of 
V.  Iiane,  103  Tenn.  376,  46  L.R.A.  the  request  was  that  the  court 
549.  should  discriminate  between  those 
In  Seymour  v.  Greenwood,  6  H.  acts  of  the  company's  agents  done 
&  N.  364;  Pollock,  C.  B.,  said:  "At  in  the  execution  of  its  directions 
the  time  of  the  decision  of- Scott  v.  and  those  done  in  excess  of  its  in- 
Shepherd,  2  W.  Black.  892,  and  Me-  structions,  and  without  authority 
Manus  v.  Crickett,  1  East  106,  the  or  approbation.  This,  I  think, 
subject  had  not  been  so  thoroughly  should  have  been  done.  The  plain- 
considered  as  it  since  has  been."  tiff  may  ha,ve  been  injured  by  the 

99  Wright  V.  Wilcox,  supra;  Rich-  use  of  unnecessary  force  to  effect 
mond  T.  Co.  v.  Vanderbilt,  2  N.  Y.  what  the  company  had  a  right  to 
479,  1  .Hill  480.  do.     The  conductor  and  those  who 
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TMs  strictness  has  been  very  mucli  relaxed  by  later  ceiges. 
In  a  case  decided  by  the  court  of  appeals  in  1871  it  was  "held 
that  where  a  conductor  on  a  railroad,  under  a  mistake  of  fact 
or  of  judgment,  ejected  a  person  from  the  car  in  which  he  was 
a  passenger,  the  act  not  being  justified  by  his  misconduct,  the 
company  was  liable;  and  so  if  there  was  justifiable  cause  for 
ejection,  but  excessive  force  was  used.  There  was  no  evidence  of 
wanton  violence  or  malice,  and  the  effect  of  such  elements  was 
not  decided.  The  court  say :  "It  is  sufficient  to  make  the  master 
responsible  civilUer  if  the  wrongful  act  of  the  servant  was  com- 
mitted in  the  business  of  the  master  and  within  the  scope  of 


aided  him  are  not  the  company. 
They  are  its  agents  and  servants, 
and  whatever  tortious  acts  they 
commit  by  its  direction  they  are 
responsible  for  and  no  other.  This 
is  upon  the  principle  that  what  one 
does  by  another  he  does  by  himself. 
But  for  the  wilful  acts  of  the  serv- 
ant the  master  is  not  responsible, 
because  such  wilful  acts  are  a  de- 
parture from  the  master's  business. 
Wright  V.  Wilcox,  19  Wend.  343, 
32  Am.  Dec.  507.  In  removing  a 
passenger  from  the  cars,  who  re- 
fuses to  pay  his  fare  or  exhibit  his 
ticket,  the  servants  of  the  company 
are  limited  to  the  use  of  so  much 
force  as  may  effect  that  object  and 
no  more.  They  are  not  to  resort 
to  force  at  all,  until  it  becomes  ab- 
solutely necessary  by  refusal  of  a 
passenger  to  depart  upon  request; 
and  when  they  do  resort  to  it  they 
are  to  use  no  more  than  becomes 
suflScient,  and  they  are  to  do  no  un- 
necessary injury  to  the  party.  This 
is  the  extent  of  their  authority,  and 
if  they  exceed  it,  they,  and  not  the 
company,  are  responsible  for  the 
consequences."  In  this  case  Com- 
stock,  J.,  said:  "If  the  plaintiff 
had  forfeited  his  right  to  be  car- 
ried as  a,  passenger  by  refusing  to 
show  his  ticket  when  requested  to 


do  so  by  the  conductor,  and  if  the 
right  was  not  restored  by  subse- 
quently complying,  then  his  expul- 
sion was  lawful  and  he  has  nothing 
to  complain  of,  unless  greater  force 
and  violence  were  used  than  his 
own  resistance  rendered  necessary. 
The  verdict  of  the  jury  was  for  a 
wrongful  expulsion  and  not  for  an 
excess  of  force.  If,  on  the  other 
hand,  the  conductor  had  no  right  to 
eject  the  plaintiff  from  the  train 
after  he  had  complied  with  the  re- 
quest and  produced  the  ticket,  then 
I  do  not  see  on  what  principle  the 
defendant  can  be  made  liable  for  the 
wrong.  The  regulation,  and  in- 
structions to  the  conductor,  as  we 
have  said,  were  lawful,  and  they  did 
not,  in  their  terms  or  construction, 
profess  to  justify  the  trespass  and 
eviction.  The  result  is  that  the 
wrong  was  done  without  any  au- 
thority, and  therefore  that  those 
who  actually  did  it  are  alone  an- 
swerable. The  judge  was  requested 
to  charge  the  jury  that  the  plain- 
tiff, if  entitled  to  recover  at  all, 
could  only  recover  such  damages  as 
he  had  sustained  in  consequence  of 
the  defendant's  not  performing  its 
contract  to  carry  him  to  Scio,  to 
wit,  dsunages  to  his  business.  The 
judge  refused  so  to  charge,  but  did 
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his  employment,  and  tWs,  althougli  the  servant  in  doing  it  de- 
parted from  the  instructions  of  his  master.  This  rule  is  founded 
upon  public  policy  and  convenience.  Every  person  is  bound 
to  use  due  care  in  the  conduct  of  his  business.  If  the  business 
is  committed  to  an  agent  or  servant  the  obligation  is  not  changed. 
The  omission  of  such  care  by  the  latter  is  the  omission  of  the 
principal,  and  for  injury  resulting  therefrom  to  others  the  prin- 
cipal is  justly  held  liable.  If  he  employs  incompetent  or  un- 
trustworthy agents  it  is  his  fault;  and  whether  the  injury  to 
third  persons  is  caused  by  the  negligence  or  positive  misfeasance 
of  the  agent  the  maxim  respondeat  superior  applies,  provided 
only  that  the  agent  was  acting  at  the  time  for  the  principal  and 
within  the  scope  of  the  business  intrusted  to  him." '  Such  is 
the  established  doctrine.  As  a  general  rule,  the  master  is  liable 
for  what  his  servant  does  in  the  course  of  his  employment ;  but 
in  regard  to  matters  wholly  disconnected  from  the  service  to  be 
rendered  he  is  under  no  responsibility  for  what  the  servant  does 


charge  that  the  plaintiflf  could  re- 
cover, if  at  all,  for  personal  ill- 
treatment;  in  other  words,  for  the 
unlawful  assault  and  battery.  It 
seems  to  me  that  the  request  was 
essentially  right,  and  that  the  re- 
fusal and  charge  were  erroneous. 
The  request  was  made  and  the 
charge  given  upon  the  theory  that 
the  plaintiff's  expulsion  was  unlaw- 
ful. But  if  unlawful,  then  the  com- 
pany had  not  authorized  it.  There 
was,  no  doubt,  an  implied  contract 
to  carry  the  plaintiff  to  the  place 
for  which  he  had  bought  his  ticket, 
and  that  contract  was  broken.  The 
defendant,  being  bound  to  carry  him 
to  Seio,  might  be  liable  for  the 
breach  of  the  engagement,  even  if 
the  plaintiff  had  been  expelled  by 
another  passenger.  The  defendant 
was  bound  even  to  prevent  an  un- 
la,wful  expulsion  and  to  carry  the 
passenger  through.  But  this  is  a 
liability  entirely  different  from  the 
one  enforced  at  the  trial.    The  con- 


ductor, according  to  the  plaintiff's 
own  showing,  without  authority 
from  his  principal,  assaulted  and 
expelled  him  from  the  train;  and, 
under  the  charge  given  to  them,  the 
jury  Tendered  their  verdict  for  the 
personal  wrong  and  outrage.  This, 
I  think,  is  contrary  to  the  law  of 
the  case.''  Donivan  v.  Manhattan 
E.  Co.,  47  Alb.  L.  J.  50  (N.  Y.  of 
Com.  Pleas ) . 

SHiggins  v.  Watervliet  T.  &  R. 
Co.,  46  N.  Y.  23,  7  Am.  Rep.  293, 
8  Am.  Neg.  Oas.  552.  See  Sand- 
ford  V.  Eighth  Ave.  R.  Co.,  23  N.  Y. 
343,  8  Am.  Neg.  Gas.  520,  80  Am. 
Dec.  286;  Weed  v.  Panama  R.  Co., 
17  N.  Y.  362,  72  Am.  Dec.  474; 
Hamilton  v.  Third  Ave.  R.  Co.,  53 
N.  Y.  25;  Rounds  v.  Delaware,  etc. 
R.  Co.,  64  id.  129,  21  Am.  Rep.  597; 
Cohen  v.  Dty  Dock,  etc.  Co.,  69 
N.  Y.  170;  Lake  Shore,  etc.  R.  Co. 
V.  Prentice,  147  U.  S.  101,  37  L.  ed. 
97,  8  Am.  Neg.  Cas.  703. 
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or  neglects  to  do.  The  reason  is  that  in  respect  to  such  matters 
he  is  not  a  servant.*  The  fact  that  the  injurious  act  of  the  agent 
or  servant  in  the  course  of  his  employment  v?as  wanton  and 
malicious  will  not  excuse  the  master,*  nor  will  the  master  be 
exonerated  though  the  act  was  committed  in,  violation  of  his 
instructions,*  but  any  element  of  wanton  violence  or  malice  will 
aggravate  the  damages.'' 

The  liability  of  masters  or  employers  thus  recognized  and 
exemplified,  for  the  negligence  and  misfeasance  of  their  serv- . 
ants,  augmented  in  cases  where  the  injury  has  been  aggravated 
by  malice,  insult  or  excessive  violence,  and  to  which  such  em- 
ployer was  privy  only  by  his  relation  of  employer  to  the  guilty 
actor  is  founded  on  the  legal  unity  and  identity  of  employer 
and  employee  in  respect  to  all  that  is  done  by  the  latter  within 
the  sphere  of  his  employment.  There  are  considerations  of 
public  policy  to  support  it;  the  wrongs  done  by  the  servant  are 
imputed  to  the  master,  and  there  is  an  assumption  of  actual 
culpability  on  his  part.  But  in  some  of  the  states  exemplary 
damages  are  not  allowed  against  a  carrier  of  passengers  for  the 
act  of  the  servant  without  some  proof  of  previous  direction,  of 
participation,  or  subsequent  ratification.  Thus,  in  Wisconsin 
the  rule  has  been  laid  down,  that  although  a  principal  is  liable  to 
full  compensatory  damages  for  a  malicious  injury  infiicted  by 
his  agent  acting  within  the  scope  of  his  employment,  yet  he 
was  not  liable  to  punitory  damages  unless  he  directed  the  in- 
jurious act  or  subsequently  adopted  or  confirmed  it;  but  that 
retention  by  the  principal  in  his  service  of  the  guilty  servant, 
after  notice  of  his  wrongful  act,  was  sufficient  evidence  of 

*  Bryant  v.  Eieh,  106  Mass.  180,  6  Moore  v.  Atchison,  etc.  E.  Co., 

8   Am.   Neg.   Cas.    392;    Aldrich   v.       26  Okla.  682;  Philadelphia,  etc.  R. 

Boston,  etc.  Co.,  100  Mass.  31,  1  Am.  ^„       t,    u     iat^        ^ao   -u  t      j 

T.  »!.  ™  .,  ,  ,  ,  .  .  -r,  ^  Co.  V.  Derby,  14  How.  468,  14  L.  ed. 
Eep.  76;   Philadelphia,  etc.  E.   Co. 

V.  Quigley,  21  How.  202,  16  L.  ed.  ^°^'  I^""ville  &  N.  E.  Co.  v.  Whit- 

73;   Moore  v.  Fitchburg  E.  Co.,  4  man,  79  Ala.  328,  8  Am.  Neg.  Cas. 

Gray  465,  8  Am.  Neg.  Cas.  416,  64  9. 

^^-  ^^''-  ^^-  f  Hawes    v.    Knowles,    114   Mass. 

6 Weed    V.    Panama    E.    Co.,    17  ^,„      ^   ,       „,             ^      •„     ^ 

N.  Y.  362,  72  Am.  Dec.  474;   Gal-  ^^^'    ^^^    ^^°'^'    ^^-    ^-    ^°-    ■'• 

veston,  etc.  R.  Co.  t.  Bean,  45  Tex.  Prentice,    supra;    Trabing   v.    Cali- 

Civ.  App.  52.  fornia  N.  &  I.  Co.,  121  Cal.  137. 
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ratification.'  The  law  is  so  held  in  California,*  Ehode  Island," 
Georgia,^*  Texas  ^^  and  in  some  cases  in  Missouri,**  though  in 
later  ones  it  appears  to  be  otherwise.**  Virginia,  West  Virginia 
and  Oklahoma  are  also  committed  to  that  view.** 

In  New  York  it  has  been  ruled  that  "for  injuries  by  the 
negligence  of  a  servant  while  engaged  in  the  business  of  the 
master  within  the  scope  of  his  employment,  the  latter  is  liable 
for  compensatory  damages;  but  for  such  negligence,  however 
gross  or  culpable,  he  is  not  liable  to  punitive  damages  unless 
he  is  himself  also  chargeable  with  gross  misconduct.  Such 
misconduct  may  be  established  by  showing  that  the  act  of  the 
servant  was  authorized  or  ratified,  or  that  the  master  employed 
or  retained  the  servant  knowing  that  he  was  incompetent,  or 
from  bad  habits  unfit  for  the  position  he  occupied.  Something 
more  than  ordinary  negligence  is  requisite;  it  must  be  reckless 


•  Bass  V.  Chicago,  etc.  E.  Co.,  42 
Wis.  654,  24  Am.  Eep.  437;  Mil- 
waukee &  M.  R.  Co.  V.  Finney,  10 
Wis.  388,  8  Am.  Neg.  Cas.  678; 
Craker  v.  Chicago,  etc.  R.  Co.,  36 
Wis.  676;  Vassau  v.  Madison  E.  R. 
Co.,  106  Wis.  301.  Contra,  Toledo, 
etc.  R.  Co.  V.  Gordon  (111.),  143  Fed. 
95,  74  C.  C.  A.  289. 

» Elser  v.  Southern  Pac.  Co.,  7 
Cal.  App.  493;  Turner  v.  North 
Beach  &  M.  R.  Co.,  34  Cal.  594; 
Wade  V.  Thayer,  40  Cal.  578;  Men- 
delsohn V.  Anaheim  L.  Co.,  id.  657; 
Warner  v.  Southern  Pac.  Co.,  113 
Cal.  105,  54  Am.  St.  327,  8  Am. 
Neg.  Cas.  953;  Trabing  v.  Califor- 
nia N.  &  I.  Co.,  121  Cal.  137. 

lOHagan  v.  Providence,  etc.  R. 
Co.,  3  R.  I.  88,  8  Am.  Neg.  Cas.  621. 

11  Western  &  A.  E.  Co.  v.  Turner, 
72  Ga.  292,  53  Am.  Eep.  842.  But 
see  Georgia  E.  v.  Olds,  77  Ga.  673; 
Head  v.  Georgia  Pac.  E.  Co.,  79  id. 
358,  11  Am.  St.  434,  8  Am.  Neg. 
Cas.  135,  in  which  cases  the  gen- 
eral rule  stated  in  the  preceding 
section  was  applied. 

Suth.  Dam.  Vol.  III.— «7. 


18  International,  etc.  E.  Co.  v. 
Garcia,  70  Tex.  207;  Texas  &  P.  R. 
Co.  V.  Beezley,  46  Tex.  Civ.  App. 
108;  Same  v.  Arnett,  40  Tex.  Civ. 
App.  76;  Railway  Co.  v.  Donahoe, 
56  Tex.  162. 

13  Perkins  v.  Railroad,  55  Mo. 
201;  Graham  v.  Pacific  R.  Co.,  66 
id.  536;  Rouse  v.  Metropolitan  St. 
R.  Co.,  41  Mo.  App.  298,  8  Am.  Neg. 
Cas.  487. 

1*  Hicks  V.  Hannibal,  etc.  R.  Co., 
68  Mo.  App.  329,  8  Am.  Neg.  Cas. 
476;  Haehl  v.  Wabash  R.  Co.,  119 
Mo.  325,  342,  denying  the  doctrine 
and  expressly  disapproving  Rouse  v. 
Metropolitan  St.  R.  Co.,  supra. 

15  Moore  v.  Atchison,  etc.  R.  Co., 
26  Okla.  682;  Chicago,  etc.  R.  Co. 
V.  Newburn,  27  Okla.  9,  30  L.R.A. 
(N.S.)  432,  applying  the  rule  of  the 
federal  courts  to  a  case  in  Indian 
Territory;  Ricketts  v.  Chesapeake  & 
O.  R.  Co.,  33  W.  Va.  433,  25  Am. 
St.  901,  7  L.R.A.  354;  Norfolk  & 
W.  R.  Co.  V.  Anderson,  90  Va.  1,  44 
Am.  St.  884;  Same  v.  Neely,  91  Va. 
539. 
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and  of  a  criminal  nature,  and  clearly  estatlished.  Corporations 
may  incur  this  liability  as  well  as  private  persons.  If  a  rail- 
road company,  for  instance,  knowingly  and  wantonly  employs 
a  drunken  engineer  or  switchman,  or  retains  one  after  knowledge 
of  his  habits  is  clearly  brought  home  to  it,  or  to  a  superintend- 
ing agent  authorized  to  employ  and  discharge  him,  and  injury 
occurs  by  reason  of  such  habits  the  company  may  and  ought  to 
be  amenable  to  the  severest  rule  of  damages."  ^^  It  is  said  in 
a  late  case  that  it  would  not  be  just  to  mulct  a  railroad  oompany 
in  exemplary  damages  for  the  first  act  of  misconduct  toward 
passengers  by  one  of  its  conductors,  or  previous  good  character 
and  conduct,  and  whom  it  had  no  reason  to  believe  would  be 
guilty  of  misconduct,  his  act  not  having  been  ratified.^''  This 
is  substantially  the  rule  favored  by  the  supreme  court  of  the 
United  States.**  Where  the  act  done  was  authorized  the  fact 
that  the  carrier  acted  on  the  advice  of  counsel  does  not  make  the 
recovery  of  exemplary  damages  improper.*® 

In  New  Jersey  it  has  been  held  that  where  a  railroad  com- 
pany adopts  all  rules  and  regulations  needful  to  the  safety  oi 
its  passengers  and  employs  competent  agents,  whose  duty  it  is 
to  see  that  those  rules  and  regulations  are  observed,  the  com- 
pany, in  case  of  injury  to  passengers  happening  by  reason  of 
the  failure  of  the  agent  to  perform  this  duty,  cannot  be  held 
liable  for  punitive  damages.  If,  however,  the  company,  as  such, 
is  in  fault  a  different  rule  applies.     The  company  for  its  own 

18  Cleghorn  v.  New  York,  etc.  E.  17  Eddy  v.  Syracuse  E.  T.  Co.,  50 

Co.,  56  N.  Y.  44,  15  Am.  Eep.  375,  App.  Div.   (N.  Y.)   109,  7  Am.  Neg. 

16  Am.  Neg.  Cas.  814;   Murphy  v.  Eep.  602,  citing  local  cases;   Wells 

Central  Park,  etc.  E.  Co.,  48  N.  Y.  v.  Boston  &  M.  E.,  82  Vt.  108,  21 

Super.    Ct.    96;    Caldwell    v.    New  Am.  N^.  Eep.  211,  137  Am.  St.  987. 

Jersey  S.  Co.,  47  N.  Y.  282,  9  Am.  18  Lake  Shore,  etc.  E.  Co.  v.  Pren- 

Neg.  Cas.  586.  tice,  147  U.  S.  101,  37  L.  ed.  97; 

This  rule  is  approved  by  Thayer,  Pittsburgh,  etc.  E.  Co.  v.  Euss,  57 

J.,  in  Sullivan  v.   Oregon  E.  &  N.  Fed.  822,  6  C.  C.  A.  597,  8  Am.  Neg. 

Co.,  12  Ore.  392,  53  Am.  Eep.  364,  Cas.   704;    Norfolk  &  P.   T.   Co.   v. 

but  the  question  was  not  necessarily  Miller,   174   Fed.   607,   98   C.  C.   A. 

in  the  case.     It  prevails  in  Texas.  453;   Toledo,  etc.  E.  Co.  v.  Gordon 

Mays  V.  Eailroad  Co.,  64  Tex.  272;  (111.),  143  Fed.  95,  74  C.  C.  A.  289. 

Dillingham  v.  Eussell,  73  id.  47,  15  19  Daymon  v.  Westchester  St.  E. 

Am.  St.  753,  3'L.E.A.  634.  Co.,  154  App.  Div.    (N.  Y.)    796. 
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carelessness  may  be  justly  held  liable  for  smart  money.  This 
rule  does  not  prevail  when  the  carelessness  is  that  of  a  subordi- 
nate agent.  The  principal  is  not  admitted  that  the  company  is 
guilty  of  gross  negligence  whenever  its  agent  is.^" 

§  952.  Injury  to  wife,  child  or  servant.  Where  a  husband 
or  parent  brings  an  action  for  injury  sustained  by  his  wife  or 
child  there  can  be  no  recovery  for  suffering  either  bodily  or 
mental,*^  but  there  may  be  for  loss  of  services  or  society  and 
the  expenses  attending  the  cure.  For  these  he  is  entitled  to 
recover.^*  If  the  injury,  in  the  case  of  a  child,  is  of  such  a 
nature  as  to  make  the  parent's  duty  of  caring  for  and  nurtur- 
ing it  more  expensive,  the  wrong-doer  may  be  charged  with 


20Ackeraon  v.  Erie  E.  Co.,  32 
N.  J.  L.  254.  See  New  Orleans, 
etc.  E.  Co.  V.  Allbritton,  38  Miss. 
242,  75  Am.  Dec.  98. 

In  Great  Western  E.  Co.  v.  Mil- 
ler, 19  Mich.  314,  8  Am.  Neg.  Cas. 
421,  Campbell,  J.,  said:  "It  was 
urged  on  the  hearing  that  the  rail- 
road company  could  not  be  held 
liable  for  any  wrongful  expulsion 
under  this  statute,  because  it  would 
be  the  personal  wrong  of  the  con- 
ductor in  violation  of  law,  for 
which  he  must  be  held  to  have  ex- 
ceeded his  known  agency.  And  the 
same  exemption  was  claimed  for 
them  from  liability  for  any  expul- 
sion, unless  under  circumstances 
where  they  may  be  supposed  to  have 
authorized  it  by  their  instruction, 
general  or  special.  There  is,  how- 
ever, so  far  as  we  have  seen,  no 
authority  which  would  exempt  them 
from  some  amount  of  responsibility 
for  any  wrongful  expulsion  of  a 
passenger  by  a  conductor.  He  rep- 
resents them  in  the  whole  manage- 
ment 'of  his  train,  and  the  power 
to  do  any  serious  mischief  is  chiefly 
derived  from  their  investing  him 
with  the  control  of  this  large 
agency.    He  occupies  the  same  posi- 


tion as  the  master  of  a  ship,  and 
his  action  in  the  case  supposed  must 
be  regarded  as  done  in  the  line  of 
his  employment.  But  it  does  not 
follow  that  the  responsibility  of  his 
employers  is  the  same  as  his.  For 
those  aggravations  which  may  arise 
out  of  his  wantonness  and  malice 
we  have  held  that  the  employer  is 
not  on  the  same  footing  with  the 
agent."  Detroit  Daily  Post  Co.  v. 
McArthur,  16  Mich.  447. 

21 A  husband  has  recovered  for 
the  ihental  suffering  of  his  wife  who 
was  traveling  with  him  as  a  pas- 
senger. Missouri,  etc.  E.  Co.  v. 
Hawkins,  50  Tex.  Civ.  App.  128. 

28  Union  Pac.  E.  Co.  v.  Jones,  21 
Colo.  340,  approving  the  text;  Den- 
nis V.  Clark,  2  Cush.  347,  48  Am. 
Dec.  671;  Klein  v.  Jewett,  26  N.  J. 
Eq.  474,  5  Am.  Neg.  Cas.  1;  Cow- 
den  V.  Wright,  24  Wend.  429,  35 
Am.  Dec.  633;  Eansom  v.  New 
York  &  E.  E.  Co.,  15  N.  Y.  415; 
Ford  V.  Monroe,  20  Wend.  210; 
Mary's  Case,  9  Coke  111;  Hall  v. 
Hollander,  7  Dowl.  &  E.  133. 

A  child  may  recover  for  the  loss 
of  parental  care,  training  and  com- 
fort. Indianapolis  &  M.  E.  T.  Co. 
V.  Eeeder,  42  Ind.  App.  520. 
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the  increased  expense;  a  conclusion  may  be  arrived  at  by  the 
jury  though  there  is  no  direct  evidence  that  such  vpill  be  the  re- 
sult. The  amount  may  be  estimated  as  the  value  of  a  life  is 
determined.^  A  husband  can  maintain  but  one  action  for 
the  same  injury  to  his  wife  from  a  particular  act  or  default. 
All  the  damage  past,  present  and  prospective  proceeding  there- 
from is  from  one  cause  and  indivisible.  The  wrong  in  such  a 
case  is  entire  and  complete  at  once,  though  the  injurious  con- 
sequences remain  for  an  indefinite  period  afterwards.  The 
party  liable  is  guilty  of  but  one  wrong  and  can  be  subjected 
to  but  one  action  for  it  to  the  ^ame  person.  The  real  extent 
of  the  injury  received  and  the  amount  of  the  damages  do  not 
depend  on  the  time  when  the  action  is  brought  or  tried.  The 
husband  may  commence  his  suit  forthwith  or  delay  it  for  years ; 
in  either  case  the  same  question  would  be  tried  and  the  same 
damages  recoverable;  though,  if  the  trial  be  delayed,  the  delay 
will  be  likely  to  afford  more  satisfactory  means  of  ascertaining 
the  real  extent  of  the  wife's  injury  and  the  amount  of  the  hus- 
band's damages.  If  the  condition  of  the  wife  is  such  at  the 
time  of  the  trial  as  to  disable  her  for  the  future  and  require 
further  expenses  for  medical  treatment  and  nursing  the  jury 
may  give  damages  for  prospective  expenses  and  loss  of  society 
and  services.^*  These  are  general,  not  special,  damages  in  the 
sense  of  those  terms  as  used  in  the  law  of  pleading  and  evidence. 
They  are  not  caused  by  any  incidental  fact  or  by  the  peculiar 
situation  or  circumstances  of  the  party,  but  are  the  natural  and 
uniform  effects  of  the  injury  itself.  And  when  the  injury  to 
the  wife  is  once  shown  to  be  of  such  a  nature,  the  damage  to 
the  husband  from  the  loss  of  her  services  and  society  and  the 
expenses  of  her  cure  follow  uniformly  and  by  legal  necessity 
from  the  relation  of  husband  and  wife  which  entitles  him  to  her 
services  and  society  and  charges  him  with  her  support.^'  Where 
the  injury  is  permanent  or  must  continue  after  the  trial  prospec- 
tive damages  may  be  recovered.     The  jury  wi.U  be  obliged  to 

23  Lang  V.  New  York,  etc.  E.  Co.,      Co.,  36  N.  H.  3,  72  Am.  Dec.  287. 
51  Hun  603.  86  Id. 

2*  Hopkins    v.    Atlantic,    etc.    R. 
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estimate  as  well  as  tliey  can  from  the  condition  in  which  they 
found  the  wife  at  the  time  of  the  trial  the  whole  ultimate  loss 
and  damage  to  the  husband  in  the  same  way  and  on  the  same 
principle  that  they  would  estimate  such  damage  for  a  like  in- 
jury to  himself.^® 

In  a  California  case,  where  an  infant  child  had  been  wounded 
by  a  vicious  animal  and  disfigured  or  deformed  is  was  held  that 
its  father  could  recover  from  the  owner  of  the  animal  only  for 
such  expenses  as  he  had  incurred  in  healing  the  original  wound, 
and  not  for  any  expense  incurred  in  removing  the  deformity  or 
disfiguration.  The  injury  arising  from  the  permanent  deform- 
ity would  be  an  item  properly  allowable  in  the  daughter's  own 
claim  for  damages ;  but  the  cost  of  its  removal,  after  the  wound 
was  healed,  would  be  a  voluntary  expenditure  by  the  father.*'' 
"In  the  absence  of  controlling  authority,"  said  Andrews,  J.,  "we 
are  of  opinion  that  in  an  action  by  a  parent,  founded  on  loss  of 
service  of  the  child,  only  expenses  actually  incurred  by  the 
parent  for  medicine  or  medical  attendance,  or  which  are  im- 
mediately necessary  to  be  incurred,  are  recoverable  as  incident 
to  the  main  cause  of  action  and  that  future,  prospective,  con- 
tingent expenses  of  this  kind  are  recoverable  only  in  an  action 
by  the  child."  *'  In  !N"ew  York  it  has  been  held  in  an  action 
of  trespass  by  a  faliier  for  assaulting  and  beating  his  son  per 
quod  servitium  amisit,  that  a  jury  in  assessing  the  damages  are 
not  authorized  to  take  into  account  the  wounded  feelings  of 
the  parents.  The  court  remarked  on  the  difference  between 
such  cases  and  those  for  seduction  where  the  only  remedy  for 
the  injury  is  the  action  by  the  parent;  whereas,  in  case  of  an 
assault  and  battery  the  child  may  also  maintain  an  action 
against  the  defendant  in  which  the  measure  of  redress  depends 
very  much  upon  the  sound  discretion  of  the  jury,  because  his 
personal  injury  and  suffering  then  constitute  the  gravamen  of 
the  suit.*®  In  an  earlier  case  the  same  court  held  in  an  action 
on  the  case  for  negligence  in  driving  a  carriage  whereby  the 

26  Id.  *'  Cuming    v.    Brooklyn    City   E. 

Co.,  109  N.  Y.  95. 
«7Karr  v.   Parks,  44   Cal.   46,   1  29  Cowden   v.   Wright,   24   Wend. 

Am.  Neg.  Cas.  5.  429,  35  Am.  Dee.  633. 
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son  of  the  plaintifE  was  run  over  and  killed  tliat  the  loss  of 
service  of  the  child  and  expense  occasioned  by  the  sickness  of 
the  plaintiff's  wife  caused  by  the  shock  to  her  maternal  feel- 
ings were  proper  items  of  damage,  the  same  being  laid  as  spe- 
cial damages  in  th6  declaration.'"  A  husband's  right  of  action 
for  injuries  to  himself  is  independent  of  his  right  to  recover 
for  the  loss  of  the  society  and  services  of  his  wife,  where  both 
are  injured  by  the  same  act  of  negligence.  Hence  a  recovery 
by  him  for  his  personal  injuries  does  not  bar  a  separate  action 
to  recover  on  account  of  his  loss  by  reason  of  her  injury.'* 

§  953.  Excessive  verdicts.'^    Manifestly  it  is  impossible  to 
lay  down  any  general  rule  of  law  as  to  what  is  an  adequate  award 


80  Ford  v.  Monroe,  20  Wend.  210. 

81  Skoglund  V.  Minneapolis  St.  E. 
Co.,  45  Minn.  330,  22  Am.  St.  733, 
11  L.R.A.  222;  NeWberry  v.  Con- 
necticut, etc.  K.  Co.,  25  Vt.  377. 
Compare  Cincinnati,  etc.  R.  Co.  v. 
Chester,  57  Ind.  297. 

32  Damages  for  threatened  ejec- 
tion. In  Illinois  Cent.  E.  Co.  v. 
Fleming,  148  Ky.  473,  a  female  was 
awakened  late  at  niglit  and  threat- 
ened with  ejection.  She  made  ef- 
forts to  borrow  the  money  needed 
and  submitted  to  the  inspection  of 
a  fellow-passenger  who  made  the 
loan.  A  verdict  for  $750  as  com- 
pensation was  aflSrmed,  in  addition 
to  one  for  $250  for  punitive  dam- 
ages because  the  conductor  was  rude 
and  pulled  aside  the  curtain  of  her 
berth  when  she  was  but  partially 
dressed. 

A  verdict  for  $250  actual  dam- 
ages and  $500  exemplary  damages 
was  sustained  when  a  woman  was 
forced  to  pay  an  additional  fare 
under  humiliating  circumstances 
due  to  the  abusive  language  used 
by  the  conductor,  and  was  sick  in 
bed  for  a  week  after  reaching  her 
destination.  Cook  v.  Lusk,  186  Mo. 
App.  288. 


Where  excessive  fare  was  de- 
manded and  paid,  no  serious  injury 
being  done  the  plaintiff,  a  verdict 
for  exemplary  and  compensatory- 
damages  was  reduced  from  $500  to 
$250  for  the  former,  and  from  $1500 
to  $500  for  the  latter.  Galveston, 
etc.  E.  Co.  v.  Patterson  (Tex.  Civ. 
App.),  46  S.  W.  848. 

A  verdict  of  $100  for  threatening 
to  put  a  passenger  oflf  a  train,  com- 
pelling the  payment  of  fare  and 
taking  up  a  mileage  book  was  con- 
sidered excessive,  the  passenger  not 
being  subjected  to  humiliation  be- 
cause of  the  presence  of  other  pas- 
sengers. Mueller  v.  Chicago,  etc. 
R.  Co.,  75  Minn.  109. 

Damages  for  being  ejected  with- 
out physical  injury.  In  Lake  Erie 
&  W.  E.  Co.  V.  Fix,  88  Ind.  381,  45 
Am.  Eep.  464,  a  judgment  for  $600 
was  sustained  for  being  removed 
from  a  train  at  11  o'clock  p.  m., 
several  miles  from  a,  station  and 
seven  miles  from  home.  The  dis- 
tinguishing fact  in  the  case  was  the 
charge  of  the  conductor  that 
the  plaintiff  was  trying  to  cheat  the 
company.  As  a  result  of  the  walk 
made  necessary  the  plaintiff  suf- 
fered physical  pain  for  some  time. 


§  953] 


OAEKIBES. 


3519 


of  damages  in  cases  of  this  cliaracter.    The  presence  or  absence 
of  malice  on  the  part  of  the  carrier's  representatives,  the  phys- 


In  other  cases  in  Indiana  ver- 
dicts for  expulsion  have  been  sus- 
tained as  follows:  $562,  St.  Louis, 
etc.  E.  Co.  V.  Myrtle,  51  Ind.  566, 
8  Am.  Neg.  Cas.  223;  $1,000,  Jef- 
fersonville  R.  Co.  v.  Eogers,  38  Ind. 
116,  10  Am.  Eep.  103,  8  Am.  Neg. 
Cas.  207;  $700,  Indianapolis,  etc.  E. 
Co.  V.  Milligan,  50  Ind.  392;  $400 
for  being  carried  beyond  station. 
Louisville,  etc.  E.  Co.  v.  Eenicker, 
17  Ind.  App.  619,  3  Am.  Neg.  Eep. 
153;  $500,  plaintiff  being  accom- 
panied by  his  wife  and  child  and  be- 
ing put  off  at  a  place  where  he  had 
no  friends,  and  but  little  money. 
Illinois  Cent.  E.  Co.  v.  Allbright, 
54  Ind.  App.  203. 

The  inconvenience,  humiliation 
and  annoyance  suffered  by  a  woman 
accompanied  by  three  small  chil- 
dren in  being  ejected  at  5:30  in  the 
morning  at  a  desolate  place  was  not 
excessively  compensated  for  by  an 
award  of  $1,500.  Chicago,  etc.  E. 
Co.  V.  Carroll,  —  Tex.  Civ.  App. 
— ,  151  S.  W.  1116. 

A  verdict  for  $500  as  compensa- 
tory damages  for  mental  anguish 
was  upheld  where  a  woman  with  her 
sick  husband  was  wrongfully  eject- 
ed without  unnecessary  force  ac- 
companied by  insulting  and  abusive 
language.  Morris  v.  St.  Louis  & 
S.  F.  E.  Co.,  184  Mo.  App.  65. 

An  award  of  $150  to  a  healthy 
man  obliged  to  walk  three  miles 
and  carry  a  bag  of  tools  on  a  warm 
day,  in  the  absence  of  financial  loss 
was  set  aside  as  excessive  for 
fatigue,  annoyance  and  inconven- 
ience. Louisville  &  N.  E.  Co.  v. 
Sanders,  7  Ala.  App.  543. 

Where  a  woman  was  negligently 
led  to  leave  the  train  at  a  wrong 
station  in  the  nighttime  a  verdict 
for   $1,125   was    sustained   for   the 


resulting  fright  and  nervous  shock. 
Missouri,  etc.  R.  Co.  v.  Dickson,  — 
Tex.  Civ.  App.  — ,  153  S.  W.  933. 

The  verdict  found  that  the  plain- 
tiff lost  time  of  the  value  of  $25, 
and  incurred  expenses  to  the  value 
of  $5,  and  that  the  total  damages 
sustained  were  $150.  The  allow- 
ance of  $120  for  the  discomfort  of  a 
carriage  ride  of  fourteen  miles  at 
night  was  considered  excessive. 
Cleveland,  etc.  E.  Co.  v.  Quillen,  22 
Ind.  App.  496. 

Where  no  indignity  was  suffered 
by  two  women  who  were  carried 
beyond  their  destination,  which 
they  reached  two  hours  later  than 
they  would  but  for  the  negligence,, 
$300  was  said  to  be  grossly  exces- 
sive. Dalton  V.  Kansas  City,  etc. 
E.  Co.,  78  Kan.  232,  17  L.E.A. 
(N.S.)    1226. 

A  verdict  for  $400  was  set  aside 
as  excessive  where  a  woman  was 
ejected  in  daylight  nine  blocks  from 
home,  neither  bodily  injury  nor  ag- 
gravating circumstances  being  pres- 
ent. Dayton  U.  W.  T.  Co.  v.  Mar- 
shall, 36  Ind.  App.  491. 

The  refusal  to  honor  a  ticket  and 
the  holder's  expulsion  from  the  sta- 
tion and  threatened  arrest,  made  in 
the  presence  of  many  persons,  did 
not  justify  an  award  of  $2,000. 
Pittsburgh,  etc.  E.  Co.  v.  Coll,  37 
Ind.  App.  232. 

Ladies  without  escort  who  were 
ejected  as  interlopers  retained  judg- 
ment for  $750.  each  though  the 
actual  physical  delay  and  incon- 
venience did  not  long  continue. 
Texas  &  P.  E.  Co.  v.  Wharton,  — 
Tex.  Civ.  App.  — ,  4  N.  C.  0.  A. 
1010,  145  S.  W.  282. 

A  cripple  who  was  ejected  about 
midnight  and  walked  six  miles  to 
his   destination  retained   a   verdict 
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ical  and  mental  condition  of  the  injured  party,  the  time  and  place 
of  ejection,  the  extent  of  the  injury,  inconvenience  or  humilia- 


for  $800.  Missouri,  etc.  E.  Co.  v. 
Smith,  6  Indian  T.  99. 

A  verdict  for  $250  in  favor  of  a 
child  of  thirteen  years,  who  was 
ejected  thirty  yards  from  the  sta- 
tion, was  sustained.  St.  Louis, 
etc.  R.  Co.  V.  Furlow,  81  Ark.  496. 

For  the  humiliation  of  being 
ejected  a  salesman  retained  a  ver- 
dict for  $250  though  he  was  so 
drunk  at  the  time  as  to  be  without 
knowledge  of  what  occurred,  the 
humiliation  arising  from  the  mak- 
ing of  explanations  subsequently  in 
answer  to  inquiries  of  friends. 
Gulf,  etc.  E.  Co.  v.  Shepard,  —  Tex.- 
Civ.  App.  — ,  132  S.  W.  90. 

In  Chicago,  etc.  E.  Co.  v.  Hold- 
ridge,  118  Ind.  281,  a  passenger 
holding  a  ticket  refused  to  pay  fare 
and  left  the  train  to  avoid  expul- 
sion; but  immediately  boarded  it 
again,  paid  his  fare  (twenty- five 
cents)  and  was  carried  to  his  des- 
tination. A  majority  of  the  court 
held  that  $200  was  not  an  out- 
rageously excessive  sum  to  compen- 
sate for  the  humiliation  and  shame 
suffered. 

In  I.  &  G.  N.  E.  Co.  V.  Gilbert,  64 
Tex.  536,  a  lady  was  put  off  a  train 
In  a  dark  night,  at  an  unusual 
place,  where  few  people  lived,  and 
those  nearly  all  negroes,  and  was 
insulted  by  the  employees  of  the 
company.  She  and  her  children 
walked  four  or  five  miles  through  a 
swamp  over  the  railroad  track  and 
»  high  bridge;  a  negro  who  had 
been  engaged  to  pilot  them  was 
rude  and  insulting.  The  alleged 
effects  of  the  walk  were  fatigue, 
swollen  feet,  bodily  pain,  mental 
anxiety  from  fright,  etc.  A  ver- 
dict for  $6,500  was  upheld  as  com- 
pensatory damages. 

In   International,   etc.   E.   Co.   v. 


Smith,  8  Am.  Neg.  Cas.  635,  re- 
ferred to  in  Same  v.  Wilkes,  68  Tex. 
617,  8  Am.  Neg.  Cas.'  635,  2  Am.  St. 
515,  a  verdict  for  $8,000  was  sus- 
tained under  circumstances  quite 
similar. 

In  Wightman  v.  Chicago  &  N.  E. 
Co.,  73  Wis.  169,  8  Am.  Neg.  Cas. 
678,  9  Am.  St.  778,  2  L.E.A.  185, 
a  passenger  was  obliged  to  leave  the 
train  at  the  depot  where  he  boarded 
it,  the  train  having  been  run  back 
there  for  the  purpose  of  permitting 
him  to  get  off.  A  verdict  of  $299 
for  injury  to  his  feelings  by  being 
ejected  and  called  a  liar  by  the  con- 
ductor was  sustained. 

An  award  of  $850  was  regarded 
as  excessive  where  the  plaintiff  was 
ejected  in  the  outskirts  of  a  city,  no 
serious  insult  being  offered,  and  the 
only  damage  resulting  being  the 
claim  that  he  was  robbed  in  a  gen- 
tlemanly manner  by  two  tramps. 
Masterson  v.  Chicago  &  N.  E.  Co., 
102  Wis.  571,  6  Am.  Neg.  Eep.  245. 

In  Phettiplace  v.  Northern  Pao. 
E.  Co.,  84  Wis.  412,  20  L.R.A.  483, 
a  verdict  for  $300  was  sustained 
because  the  plaintiff  was  ejected 
from  a  train  at  a  point  distant  from 
any  station  or  dwelling,  in  viola- 
tion of  a  statute.  Compare  Eail- 
way  v.  Branch,  45  Ark.  524,  mfra. 

Where  punitive  damages  could 
not  be  recovered  and  there  was  no 
evidence  of  financial  loss,  sickness 
or  unusual  inconvenience,  an  award 
of  $1,500,  reduced  by  the  remission 
of  one-half,  was  required  to  be  fur- 
ther reduced  by  $400.  Gillen  v. 
Minneapolis,  etc.  E.  Co.,  91  Wis. 
633. 

In  the  absence  of  proof  of  actual 
damages  by  reason  of  loss  of  time  or 
of  expenses  incurred,  no  physical 
pain   being    inflcited,   no    indignity 
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tion  attending  tlie  refusal  of  carriage,  the  danger,  or  fear  thereof, 
of  injury  or  insult  at  the  hands  of  third  persons  after  being 


being  offered,  and  no  mental  suffer- 
ing or  anxiety  resulting,  an  award 
of  $750  was  set  aside.  Georgia  R. 
&  B.  Co.  V.  Jett,  95  Ga.  236.  See 
Charleston  &,  S.  R.  Co.  v.  Varna- 
dore,  94  Ga.  639,  8  Am.  Neg.  Gas. 
144. 

In  Murdock  v.  Boston  &  A.  R. 
Co.,  137  Mass.  293,  8  Am.  Neg.  Caa. 
416,  50  Am.  Rep.  307,  a  passenger 
was  ejected  and  given,  by  the  car- 
rier's conductor,  in  charge  of  a, 
police  officer  as  one  refusing  to  pay 
fare,  to  be  locked  up.  He  was  con- 
fined until  the  next  morning,  when 
he  was  discharged  by  a  court.  A 
verdict  for  $4,500  was  not  dis- 
turbed. The  opinion  is  silent  as  to 
damages. 

In  Dancey  v.  Grand  Trunk  R.  Co., 
19  Ont.  App.  664,  the  plaintiff  was 
carried  off  the  train,  without  any 
additional  circumstances  of  insult 
or  injury,  in  the  bona  fide  assertion 
of  a  right  mistakenly  believed  to 
exist,  without  circumstances  of 
wanton  insult  and  aggravation.  A 
verdict  for  $1,000  was  regarded  as 
very  unreasonable,  and  was  reduced 
to  the  "still  very  large  sum  of 
$500." 

In  Cunningham  t.  Seattle  E.  E. 
&  P.  Co.,  3  Wash.  471,  the  passen- 
ger was  forcibly  ejected  for  alleged 
disorderly  conduct  and  claimed  $25 
for  personal  injuries.  A  verdict  for 
$1,500  was  ordered  to  be  reduced  to 
$500.  The  only  proof  of  damage  to 
reputation  was  that  the  newspapers 
had  published  an  account  of  the 
matter,  and  that  the  plaintiff  had 
been  pointed  out  as  the  man  who 
had  been  put  off  the  street  car. 

Where  the  plaintiff,  with  a  child 
in  her  arms,  was  carried  beyond  her 
destination  and  compelled  to  sit  up 
the  balance  of  the  night  in  a  strange 


city,  in  consequence  of  which  she 
was  greatly  inconvenienced  and  be- 
came sick,  $500  was  not  considered 
excessive,  a  former  verdict  for  $580 
having  been  set  aside.  Louisville  & 
N.  R,  Co.  V.  Cayce,  17  Ky.  ,L.  Rep. 
1389. 

Where  the  ejection  was  by  force, 
and  the  plaintiff  was  injured  (but, 
probably,  to  a  very  slight  extent ) , 
mortified  and  humiliated,  a  verdict 
for  $1,000  was  sustained.  Chesa- 
peake, etc.  R.  Co.  V.  Osborne,  97 
Ky.  112,  53  Am.  St.  407. 

In  the  a/bsence  of  personal  injury 
or  loss  as  the  result  of  an  ejection, 
a  verdict  for  $500  was  set  aside. 
Louisville  &  N.  R.  Co.  v.  Breckin- 
ridge, 99  Ky.  1,  8  Am.  Neg.  Cas. 
295. 

Where  the  award  was  for  $10 
actual  damages,  and  $5  for  loss  of 
time,  the  sum  of  $390  for  indigni- 
ties suffered,  exemplary  damages 
not  being  recoverable,  was  exces- 
sive. Atchison,  etc.  R.  Co.  v.  Hogue, 
50  Kan.  40. 

In  Chattanooga,  etc.  R.  Co.  v. 
Lyon,  89  Ga.  16,  8  Am.  Neg.  Cas. 
143,  32  Am.  St.  72,  15  L.R.A.  857, 
a  verdict  for  $2,000  in  favor  of  a 
female  who  was  carried  a  mile  and 
a  half  beyond  her  destination  was 
set  aside,  there  being  no  aggra- 
vating circumstances. 

In  Sloane  v.  Southern  California 
R.  Co.,  Ill  Cal.  668,  32  L.R.A.  193, 
a  verdict  for  $1,400  in  favor  of  a 
female  passenger  who  was  ejected 
was  reduced  to  $400. 

In  Norfolk  &  W.  R.  Co.  v.  Ander- 
son, 90  Va.  1,  44  Am.  St.  884,  a 
verdict  for  $2,000,  exemplary  dam- 
ages being  awarded,  was  sustained. 

In  Missouri  Pac.  R.  Co.  v.  Mar- 
tino,  2  Tex.  Civ.  App.  634,  8  Am. 
Neg.  Caa,  638,  a  verdict  for  $2,000 1 
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left  unprotected  in  a  strange  place,  are  factors  of  varying  impor- 
tance.   It  is,  therefore,  generally  held  that  it  is  the  exclusive  prov- 


for  the  mental  suffering  of  the 
plaintiff's  wife  caused  by  the  car- 
rier's rude  and  violent  treatment 
of  her,  was  not  disturbed. 

Plaintiff  and  his  family  were  car- 
ried beyond  their  destination  land 
obliged  to  hear  profane  and  insult- 
ing language  from  the  carrier's 
servants.  A  verdict  for  $1,000  was 
sustained  as  punitive  damages. 
Fordyce  v.  Nix,  58  Ark.  136. 

A  verdict  for  $5,000  was  pro- 
nounced to  be  grossly  beyond  all 
reasonable  limit  where  there  was  a 
slight  physical  injury,  loss  of  time 
to  the  extent'  of  $10,  and  $5  were 
paid  a  physician,  the  facts  showing 
that  the  plaintiff  was  not  entitled 
to  much  for  humiliation  or  injury 
to  his  dignity.  Warner  v.  Southern 
Pac.  Co.,  113  Oal.  105,  8  Am.  Neg. 
Cas.  88,  54  Am.  St.  327. 

Where  the  expense  resulting  from 
the  expulsion  was  small  and  exem- 
plary damages  were  not  recoverable 
a,  verdict  for  $1,700  was  set  aside. 
Zion  V.  Southern  Pac.  Co.,  67  Fed. 
500. 

A  verdict  for  $550  was  allowed  to 
stand  where  there  was  no  loss,  in- 
jury or  humiliation,  except  such 
insult  as  followed  the  imputation  of 
forgery  in  changing  the  date  on  a 
ticket.  Trice  v.  Chesapeake  &  0.  E. 
Co.,  40  W.  Va.  271,  8  Am.  Neg.  Cas. 
663. 

In  Gray  v.  Cincinnati  S.  R.  Co., 
11  Fed.  683,  8  Am.  Neg.  Cas.  705,  a 
colored  woman  was  refused  admis- 
sion to  a  ladies'  car.  The  case  does 
not  disclose  any  particular  grounds 
for  damages.  The  court  instructed 
thus:  "If  you  find  for  the  plaintiff 
you  will  assess  her  such  damages  aa 
will  make  her  whole,  considering 
the  loss  of  time  and  inconvenience 
she  was  put  to.    And  you  may  also 


take  into  consideration  what  the 
proper  amount  of  expenses  might  be 
in  the  vindication  of  this  right."  A 
verdict  for  $1,000  was  returned. 

In  Louisville  &  N.  K.  Co.  v.  Gar- 
rett, 8  Lea  438,  8  Am.  Neg.  Cas.  623, 
41  Am.  Eep.  640,  an  old  and  feeble 
man  was  ejected  with  some  rude- 
ness, but  not  with  sufiScient  force  to 
injure  him.  He  was  obliged  to  walk 
to  his  home,  a  distance  of  two  miles. 
The  case  was  held  to  be  a  proper  one 
for  exemplary  damages,  and  a  ver- 
dict for  $2,000  was  sustained. 

In  Houston,  etc.  K.  Co.  v.  Ford, 
53  Tex.  364,  it  is  held  that  $250  is 
an  excessive  sum  for  damages  where 
the  ejection  occurred  not  far  from 
the  starting  place  and  the  passenger 
was  detained  but  a,  few  hours  and 
suffered  no  special  damage. 

It  is  held  in  Railway  v.  Branch, 
45  Ark.  524,  that  the  violation  of 
a  statute  which  provides  that  a  per- 
son on  a  train  who  refuses  to  pay 
his  fare  shall  only  be  put  off  at 
some  usual  stopping  place  entitles  a 
person  put  off  elsewhere  to  nothing 
more  than  nominal  damages  unless 
actual  personal  or  pecuniary  dam- 
age has  been  sustained.  But  see 
Phettiplace  v.  Northern  Pac.  R.  Co., 
supra. 

In  Illinois  Cent.  R.  Co.  v.  Lati- 
mer, 28  111.  App.  552,  a  girl  six 
years  of  age  was  put  off  a  train 
within  seventeen  hundred  feet  of 
the  depot.  She  was  not  physically 
injured,  but  was  frightened.  A  ver- 
dict for  $2,000  was  sustained.  The 
court  admits  that  under  ordinary 
circumstances  the  damages  would 
be  excessive,  but  sustained  the  ver- 
dict in  these  observations:  "Had 
appellee  been  of  sufficient  age  to 
justify  the  belief  that  she  could  , 
have  returned  to  the  depot  without 
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ince  of  the  jury  to  determine  wliat  is  a  suitable  award  of  damages 
for  ejection,  wherever  the  facts  in  the  case  are  controverted,  ap- 


harm  or  danger  to  herself,  no  one, 
we  presume,  would  insist  that  she 
ought  to  recover  any  such  sum  as 
she  did.  But  the  circumstances  of 
this  ease  are  so  unusual  that  it  is 
easy  to  believe  that  the  conductor 
acted  with  a  wanton  disregard  of 
the  rights  of  thfe  appellee.  When  it 
is  remembered  that  appellee  was  a 
delicate  little  girl,  only  six  years 
old,  taken  off  the  train — ^no  matter 
how  gently — suddenly  left  alone 
upon  the  track,  and  the  train  speed- 
ing away,  it  is  a  wonder  that  in  her 
fright  and  agony  she  had  presence 
of  mind  enough  to  know  the  way 
■back  to  the  depot.  Just  how  much 
a  railroad  company  ought  to  pay 
for  such  treatment  is  difficult  to 
measure  by  any  exact  standard." 

In  Boster  v.  Chesapeake  &  0.  E. 
Co.,  36  W.  Va.  318,  the  court  held 
that  $500  allowed  as  compensatory 
damages  for  ejecting  a  passenger 
from  a  train  at  a  place  where  there 
was  no  station  and  from  which  he 
had  to  walk  nine  miles  was  not  ex- 
cessive. Compare  McLean  v.  Chi- 
cago, etc.  R.  Co.,  50  Minn.  485,  8 
Am.  Neg.  Cas.  449. 

Where  the  damages  claimed  were 
on  account  of  the  publicity  attend- 
ant upon  the  removal  from  the  ears, 
the  sense  of  wrong,  and  in  being  put 
under  obligations  to  a,  stranger  for 
financial  aid,  a  verdict  for  $1,900 
was  reduced  to  $500.  Willson  v. 
Northern  Pac.  R.  Co.,  5  Wash.  621. 
See  Houston,  etc.  R.  Co.  v.  Lee 
(Tex.  Civ.  App.),  123  S.  W.  154, 
4  N.  C.  C.  A.  lOlOn. 

Damages  for  ejection  where  physi- 
cal injury  followed.  In  Ohio,  etc. 
R.  Co.  V.  Judy,  120  Ind.  397,  $5,500 
was  held  not  to  be  excessive'  where 
a  passenger  ejected  from  a  freight 
train  was  injured  by  falling  over  a 


truck  at  the  depot,  the  ejection  be- 
ing made  in  the  dark.  The  evidence 
showed  that  the  plaintiff  was  a 
business  man,  capable  of  earning 
$150  to  $200  per  month,  and  that 
four  months  after  the  event  he  was 
unable  to  use  one  arm,  with  a  prob- 
ability that  the  injury  would  be 
permanent. 

In  Pullman  P.  C.  Co.  v.  Lawrence, 
74  Miss.  782,  a  verdict  for  $34,- 
666.75  was  sustained  in  favor  of  a, 
passenger  who  was  assaulted  under 
circumstances  of  great  insult  and 
outrage  by  a  porter  and  seriously 
and  permanently  injured. 

In  Louisville,  etc.  R.  Co.  v.  Mask, 
64  Miss.  738,  a  passenger  was  car- 
ried several  hundred  yards  beyond 
the  station,  and  in  consequence 
missed  the  conveyance  which  was  to 
take  him  home  and  had  to  walk 
three-fourths  of  a  mile  over  a 
muddy  road  at  midnight;  sickness 
resulted  from  the  exposure  and  the 
walk.  He  was  old  and  feeble,  and 
thereafter  unable  to  attend  to  busi- 
ness. Judgment  for  $1,000  was  sus- 
tained. 

In  Lake  Shore,  etc.  E.  Co.  v. 
Rosenzweig,  113  Pa.  519,  10  Am. 
Neg.  Cas.  79,  a  verdict  for  $48,750 
for  personal  injuries  of  an  unusually 
severe  character  resulting  from  be- 
ing ejected  from  a  train  at  a  dan- 
gerous place  was  sustained. 

A  verdict  for  $425  was  sustained 
in  favor  of  a  woman  ejected  on  a 
rainy  night  one  mile  from  a  station, 
she  having  become  wet,  chilled  and 
exhausted  in  extricating  herself 
from  the  predicament  in  which  she 
was.  Schroeder  v.  Detroit,  etc.  E. 
Co.,  174  Mich.  684. 

In  Ft.  Worth  &  R.  G.  Ry.  Co.  v. 
Dubose,  —  Tex.  Civ.  App.  — ,  171 
S.  W.  1090,  it  was  held  that  a  ver- 
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plying  thereto  the  law  as  given  them  by  the  instructions  of  the 
court.    In  actions  for  personal  injuries  and  in  cases  generally 


diet  for  $750  was  not  excessive 
where  the  plaintiff,  a  weak  and  in- 
firm woman  67  years  of  age  was  put 
off,  together  with  her  daughter  and 
five  grandchildren  from  a  train  of 
another  road  which  they  boarded  by 
mistake  at  a  junction  and  transfer 
point  on  a  dark  and  cold  night  and 
was  compelled  to  walk  back  five  or 
six  miles,  carrying  the  baggage' and 
children  at  times,  as  a  result  of 
which  she  suffered  from  fright  and 
■fatigue  and  was  sick  for  a  month 
thereafter.  And  in  a  companion 
case.  Ft.  Worth  &  K.  G.  Ey.  Co.  v. 
Hales,  —  Tex.  Civ.  App.  — ,  173 
S.  W.  991,  a  verdict  for  $250  for 
the  children  and  $750  damages  for 
the  mother  was  sustained. 

A  verdict  for  $500  was  upheld 
when  a  woman  was  somewhat  in- 
jured and  became  sick  with  nervous- 
ness as  the  result  of  forcible  expul- 
sion from  a  street  car.  Raynor  v. 
New  York  &  L.  I.  Traction  Co.,  86 
Misc.    (N.  Y.)    201. 

In  Brown  v.  Memphis,  etc.  R.  Co., 
7  Fed.  51,  8  Am.  Neg.  Cas.  705,  a 
colored  woman  was  ejected  from  a 
train  on  the  ground  that  her  gen- 
eral character  for  virtue  made  her 
unfit  to  ride  in  the  ladies'  car.  Her 
conduct  as  a  passenger  was  irre- 
proachable. Some  force  was  used  in 
removing  her,  and  perhaps  some 
physical  injury  was  done  her.  A 
verdict  for  $3,000  (the  case  being 
one  for  punitory  damages)  was  sus- 
tained. See  Houck  v.  Southern  Pac. 
R.  Co.,  38  Fed.  226.  Character  as 
afifecting  damages  for  personal  in- 
juries is  discussed  in  §  94. 

In  Texas,  etc.  R.  Co.  v.  Casey,  52 
Tex.  112,  the  wife  of  an  employee  of 
the  carrier  was  on  the  train  with- 
out a  pass,  and  was  put  off  in  a 
"rude,  wanton  and  malicious  man- 


ner" in  the  presence  of  a  large  num- 
ber of  passengers.  In  consequence 
of  being  obliged  to  walk  with  a 
child  in  her  arms,  it  was  alleged 
that  she  suffered  a  miscarriage,  and 
injured  her  health.  Punitive  dam- 
ages were  not  allowed;  but  only 
"such  actual  damages"  as  the  jury 
were  satisfied  from  the  evidence 
were  suffered  ''pecuniarily,  and  in 
feelings,  injuries  and  sufferings  re- 
sulting" from  Ihe  unlawful  act  of 
putting  her  off  at  other  than  a  sta- 
tion or  other  usual  stopping  place. 
A  verdict  for  $2,500  was  sustained. 

A  verdict  for  $600  was  sustained, 
punitive  damages  -  being  allowed, 
where  a  passenger  was  forced  by 
threats  to  jumip  from  a  rapidly  run- 
ning train  in  the  dark,  and  was  in- 
jured so  that  he  suffered  pain  for 
three  weeks  and  was  unable  to  work 
during  that  time. ,  Fell  v.  Northern 
Pac.  R.  Co.,  44  Fed.  248,  7  Am.  Neg. 
Cas.  604,  8  Am.  Neg.  Cas.  706.  See 
extended  note  to  §  1256. 

Where  a  passenger  was  thrown 
into  water  and  in  consequence  suf- 
fered from  rheumatism  for  two 
months,  his  expenses  and  loss  of 
time  aggregating  $200,  a  verdict  for 
$523  was  reduced  to  $300.  Wiles  v. 
Northern  Pac.  R.  Co.,  66  Wash.  337. 

Damages  for  carrying  passenger 
heyond  station.  In  Trigg  v.  St. 
Louis,  etc.  R.  Co.,  74  Mo.  147,  41 
Am.  Rep.  305,  a  judgment  for 
$1,000  was  held  excessive  for  carry-  ■ 
ing  a  female  passenger  and  two 
small  children  to  the  next  station 
beyond  their  destination.  The  case 
was  devoid  of  any  aggravating  cir- 
cumstances whatever. 

In  Higgins  v.  Louisville,  etc.  R. 
Co.,  64  Miss.  80,  a  judgment  for 
$500  was  sustained  where  a  pas- 
senger was  carried  three-fourths  of 
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a  mile  beyond  his  station,  and  the 
conductor  refused  to  run  the  train 
back.  The  actual  damage  was  small. 

Damages  for  physical  injury  to 
child.  In  Hurt  v.  St.  Louis,  etc.  E. 
Co.,  94  Mo.  255,  4  Am.  St.  374,  a 
five-year  old  boy  was  injured, 
through  mere  negligence,  so  that 
one  leg  had  to  be  amputated  just 
below  the  knee  and  the  toes  removed 
from  his  remaining  foot.  The  tes- 
timony was  to  the  effect  that  his 
services  to  his  father  would  be 
worth  $100  per  year  from  his  tenth 
or  twelfth  year  until  he  became 
twenty-one.  A  verdict  of  $4,500 
was  set  aside. 

In  Lang  v.  New  York,  etc.  E.  Co., 
51  Hun  603,  $1,500  was  said  not  to 
be  extravagant  for  the  loss  of  part 
of  a  leg  of  a  boy  eleven  years  old. 

In  Schultz  V.  Third  Ave.  R.  Co., 
46  N.  Y.  Super.  Ct.  211,  the  plain- 
tiff, a  boy  aged  twelve  years,  was 
pushed  from  the  platform  of  a  car 
and  partially  run  over  by  a  ear  on 
another  track.  His  injuries  con- 
sisted of  a  broken  collar  bone,  two 
broken  ribs,  right  arm  broken  in 
four  or  five  pieces  near  the  shoulder, 
the  small  bone  of  the  left  arm 
broken  near  the  wrist,  a  thigh  joint 
broken  between  the  upper  and  mid- 
dle third,  and  contusions  and  abra- 
sions permanently  injuring  and  de- 
forming him.  A  verdict  of  $15,000 
was  sustained.     See  note  to  §  1256. 

Damages  for  assault  on  passen- 
ger. Where  plaintiff  was  assaulted 
by  a  fellow-passenger,  a  verdict 
of  $1,000  for  temporairy  injuries 
coupled  with  damages  for  humilia- 
tion and  loss  of  time  was  held  not 
excessive  in  Kelly  v.  Navy  Yard 
Route,  77  Wash.  148. 

A  verdict  for  $1,000  actual  dam- 
ages   and    $500    punitive    damages 


was  reduced  to  $500  actual  and 
$500  punitive  damages  where  the 
plaintiff  received  only  slight  inju- 
ries when  assaulted  by  a  station 
agent.  Bledsoe  t.  West,  186  Mo. 
App.  460. 

A  verdict  for  $500  actual  and 
$500  punitive  damages  was  sus- 
tained where  a  negro  porter  in- 
sulted and  assaulted  a  passenger, 
the  latter  being  severely,  but  not 
permanently  injured,  and  suffering 
a  nervous  shock.  Smith  v.  Delano, 
179  Mo.  App.  App.  242. 

A  verdict  for  $500  compensatory 
damages  and  $1,000  punitive  dam- 
ages was  upheld  where  a  passenger 
was  given  permission  by  the  con- 
ductor to  remain  on  the  train  all 
night  after  it  had  been  delayed  by 
a  wreck  and  brought  back  to  the 
point  where  the  passenger  went  on 
board,  and  during  the  night  he  was 
assaulted  by  other  employees,  forci- 
bly ejected  from  the  train  and 
placed  in  jail  until  the  next  morn- 
ing. Turk  V.  Norfolk  &  W.  Ry. 
Co.,  —  W.  Va.  — ,  84  S.  E.  569. 

A  verdict  for  $3,000  compensa- 
tory damages  and  $2,000  punitive 
damages  was  upheld  where  the 
plaintiff  was  suddenly  and  wantonly 
shot  in  the  arm  by  a  brakeman  and 
was  confined  to  her  home  for  two 
months  and  a  half  and,  at  the  time 
of  the  trial  four  months  after  the 
injury  was  unable  to  use  the  arm* 
and  to  follow  her  usual  avocation. 
Pine  Bluff  &  A.  R.  Ey.  Co.  v.  Wash- 
ington, —  Ark.  — ,  172  S.  W.  872. 

An  award  of  $250  actual  dam- 
ages for  two  unwarranted  assaults 
by  a  brakeman  upon  a  passenger 
who  was  only  slightly  injured,  was 
sustained  in  Winston  v.  Lusk,  186 
Mo.  App.  381.  An  award  of  $700 
exemplary  damages  for  the  second 
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Lave  been  misled,  or  their  verdict  has  been  influenced  by  corrup- 
tion, passion  or  prejudice.**    Unless  the  verdict  in  a  given  case 


assault  was  also  sustained  where 
the  second  assault  was  deliberately 
made  by  the  brakeman  because  of 
the  unfavorable  outcome  of  the  first 
encounter. 

A  verdict  for  $1,150  for  actual 
damages  for  an  assault  committed 
by  the  conductor  of  a  passenger 
train  upon  a  crippled  passenger 
aged  65  years  in  forcing  him  to  ride 
in  the  smoking  car  instead  of  in  the 
day  coach  was  sustained  where  the 
passenger  was  unable  to  work  there- 
after and  suffered  pain.  Huggard 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  158 
Wis.  1. 

A  verdict  for  $500  actual  and 
$500  punitive  damages  was  upheld 
where  an  intending  passenger  was 
insulted  and  assaulted  by  a  negro 
porter  as  he  was  about  to  get  on 
the  train.  Smith  v.  Delano,  179 
Mo.  App.   242. 

Damages  for  insult  to  passenger. 
In  Goddard  v.  Grand  Trunk  R.,  57 
Me.  202,  the  plaintiff,  a  respectable 
citizen  and  a  passenger  in  the  de- 
fendant's, train,  surrendered  his 
ticket  to  the  brakeman,  who  soon 
after  denied  that  he  had  received  it, 
and  in  loud,  coarse,  profane  and 
grossly  insulting  language  called 
the  plaintiff  a  liar,  charged  him 
with  attempting  to  avoid  the  pay- 
.ment  of  his  fare,  and  with  having 
done  so  before,  and  also  threatened 
him  with  personal  violence.  The 
plaintiff  was  in  ill-health,  and  did 
nothing  to  invite  such  conduct.  The 
case  was  one  for  exemplary  dam- 
ages, and  a  verdict  for  $4,850  was 
not  disturbed. 

A  verdict  for  $600  was  sustained 
where  a  passenger  was  cursed  and 
insulted  by  the  conductor  in  the 
presence  of  others.  Chesapeake  & 
O.  R.  Co.  V.  Francisco,  149  Ky.  307. 


A  verdict  for  $1,000  .in  favor  of  a 
person  insulted  by  an  agent  while 
buying  ticket  was  reduced  to  $500. 
Illinois  Cent.  E.  Co.  v.  Dacus,  103 
Miss.  297. 

In  The  Western  States,  151  Fed. 
929,  an  award  of  $15,000  for  an 
assault  made  on  a  female  passenger 
in  her  room  by  an  unknown  person, 
followed  by  acts  of  disrespect  on  the 
part  of  the  vessel's  officers,  was  re- 
duced to  $5,000. 

A  verdict  for  $500  was  reduced 
to  $200  where  the  defendant's  con- 
ductor impliedly  charged  a  passen- 
ger with  having  uttered  a  falsehood 
and  being  guilty  of  disgraceful  con- 
duct. Missouri,  etc.  R.  Co.  v.  Mor- 
gan, —  Tex.  Civ.  App.  — ,  138  S.  W. 
216. 

Damages  for  delay  in  mahitig  trip 
icith  special  train.  Where  a  carrier 
wilfully  delayed  three  hours  while 
making  a  trip  with  a  special  train 
to  bring  the  son  of  the  passenger  to 
a  city  for  medical  treatment,  a  ver- 
dict of  $10,000  for  mental  anguish 
and  for  exemplary  damages  was  re- 
duced to  $5,000.  Burrus  v.  Nevada- 
California-Oregon,  Ry.,  — :-  Nev.  — , 
145  Pac.  926. 

Damages  for  failure  to  make 
connections.  A  verdict  for  $350  was 
sustained  where  a  passenger  was 
compelled  to  walk  five  miles  from 
the  station  to  his  iome  because  of 
erroneous  information  as  to  connec- 
tions, and  became  sick  and  lost  two 
months'  time,  and  had  been  earning 
$65  per  month  and  incurred  a  doc- 
tor's bill  of  $12.  Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Floyd,  —  Ark.  — , 
171  S.  W.  913. 

83  Indianapolis  S.  R.  Co.  v.  Wall, 
54  Ind.  App.  43;  Southern  Kansas 
R.  Co.  V.  Wallace,  —  Tex.  Civ.  App. 
— ,    152    S.    W.    873;    Forrester    v. 
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specifies  an  amount  of  damages  so  out  of  proportion  to  the  actual 
injury  as  to  evince  such  misleading  or  the  presence  of  some 
malign  influence  it  will  be  sustained  although  it  may  materially 
differ  from  the  judgment  of  the  court.'*  But  if  the  amount  of 
the  verdict  so  far  exceeds  or  falls  short  of  what  to  the  court  ap- 
pears to  be  just  compensation  as  to  induce  the  belief  that  the 
jury  have  not  given  the  case  a  fair  and  dispassionate  considera- 
tion the  verdict  will  be  set  aside.'^    In  such  actions  it  is  within 


Southern  Pac.  Co.,  36  Nev.  247,  48 
L.K.A.(N.S.)  1;  St.  Louis,  etc.  E. 
Co.  V.  Day,  86  Ark.  104;  Same  v. 
Price,  83  Arlc.  437;  Cincinnati,  etc. 
R.  Co.  V.  Worthington,  30  Ind.  App. 
663,  96  Am.  St.  355;  Chicago,  etc. 
E.  Co.  V.  Frazier,  66  Kan.  422;  Ya- 
zoo, etc.  E.  Co.  V.  Grant,  86  Miss. 
565,  109  Am.  St.  723;  Burke  v.  St. 
Louis  S.  E.  Co.,  120  Mo.  App.  683 ; 
Williams  v.  St.  Louis,  etc.  R.  Co., 
119  Mo.  App.  663;  Murphy  v. 
Southern  Pac.  Co.,  31  Nev.  120; 
Missouri,  etc.  R.  Co.  v.  Lightfoot,  48 
Tex.  Civ.  App.  120;  Kennedy  v. 
Chesapeake  &  0.  E.  Co.,  68  W.  Va. 
589;  DeBoard  v.  Camden  I.  R.  Co., 
62  W.  Va.  41;  Nichols  v.  Same,  62 
W.  Va.  409 ;  Central  R.  Co.  v.  Mor- 
gan, "l61  Ala.  483;  Singleton  v. 
Southwestern  R.,  70  Ga.  464;  I.  & 
G.  N.  R.  Co.  V.  Gilbert,  64  Tex.  536; 
Schmidt  v.  Milwaukee,  etc.  R.  Co., 
23  Wis.  186,  99  Am.  Dec.  158; 
Dufly  V.  Chicago,  etc.  R.  Co.,  34 
Wis.  188;  Thomas  v.  Womack,  13 
Tex.  580;  Lambert  v.  Craig,  12 
Pick.  199 ;  Wiggiu  v.  Coffin,  3  Story 
1;  Norfolk  &  W.  R.  Co.  v.  Ander- 
son, 90  Va.  1,  37  Am.  St.  848,  8  Am. 
Neg.  Cas.  651;  Fordyce  v.  Nix.  58 
Ark.  136,  8  Am.  Neg.  Cas.  43,  citing 
the  text;  Central  E.  &  B.  Co.  v. 
Roberts,  91  Ga.  513;  Charleston  & 
S.  R.  Co.  V.  Varnadore,  94  Ga.  639. 
It  is  said  in  Scioto  Valley  T.  Co. 
V.  Graybill,  8  Ohio  C.  C.  (N.S.) 
469:     The  jury  was  not  called  on 


to  weigh  with  golden  scales  and  ad- 
just with  great  exactness  the  in- 
juries resulting  from  an  unjusti- 
fiable and  unprovoked  assault  and 
ejectment  from  the  car  in  the  man- 
ner in  which  this  plaintiff  was 
ejected. 

84  De  Blois  V.  Great  Northern  R. 
Co.,  99  Minn.  18;  Bierbauer  v.  New 
York,  etc.  R.  Co.,  15  Hun  559;  Col- 
lins V.  Albany,  etc.  R.  Co.,  12  Barb. 
492;  Bass  v.  Chicago,  etc.  R.  Co., 
42  Wis.  654,  672,  24  Am.  Rep.  437; 
Hammond  v.  Mukwa,  40  Wis.  35; 
Plath  v.  BraunsdorfiF,  40  Wis.  107; 
Davis  V.  Central  R.  Co.,  60  Ga.  329 ; 
Cummins  v.  Crawford,  38  111.  312, 
30  Am  Rep.  558;  Illinois  Cent.  R. 
Co.  v.  Parks,  88  111.  373,  11  Am.' 
Neg.  Cas.  360;  Solen  v.  Virginia 
City,  etc.  R.  Co.,  13  Nev.  106,  12 
Am.  Neg.  Cas.  240;  Phettiplace  v. 
Northern  Pac.  R.  Co.,  84  Wis.  412, 
8  Am.  Neg.  Cas.  679,  20  L.R.A.  483; 
Trice  v.  Chesapeake  &  O.  R.  Co.,  40 
W.  Va.  271,  quoting  the  text.  See 
§§  495  et  seq. 

35  Teryll  v.  St.  Paul  City  E.  Co., 
121  Minn.  530;  Birmingham  R.,  L. 
&  P.  Co.  V.  Coleman,  181  Ala.  478; 
Central  R.  Co.  v.  Wood,  118  Ga. 
172;  Georgia,  etc.  R.  Co.  v.  Ran- 
som, 8  Ga.  App.  277;  Savannah  E. 
Co.  V.  Badenhoop,  6  Ga.  App.  371; 
Pittsburgh,  etc.  R.  Co.  v.  Coll,  37 
Ind.  App.  232;  Dayton  &  W.  T.  Co. 
V.  Marshall,  36  Ind.  App.  491; 
Southern   R.    Co.   v.   Hawkins,   121 
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the  discretion  of  the  court,  on  a  motion  for  new  trial  or  on 
appeal,  to  indicate  a  sum  for  which  the  verdict  may  be  retained 
on  remitting  the  excess,  or  adding  to  the  deficient  verdictj  to 
make  the  amount  suggested  by  the  court.^* 


Ky.  415;  Landro  v.  Great  Northern 
R.  Co.,  114  Minn.  162;  Burns  v. 
Alabama  &  V.  R.  Co.,  93  Miss.  816; 
Gibney  v.  St.  Louis  T.  Co.,  204  Mo. 
704;  Smith  v.  St.  Louis,  etc.  E.  Co., 
127  Mo.  App.  53;  Ft.  Worth,  etc. 
E.  Co.  V.  Jones,  38  Tex.  Civ.  App. 
129;  International,  etc.  R.  Co.  v. 
Harder,  36  Tex.  Civ.  App.  151; 
Caldwell  v.  Northern  Pac.  R.  Co., 
56  Wash.  223;  Olson  v.  Northern 
Pac.  E.  Co.,  49  Wash.  626,  18 
L.R.A.(N.S.)  209;  Central  E.  v. 
Smith,  76  6a.  209,  2  Am!  St.  31; 
Lehman  v.  Louisiana  W.  R.  Co.,  37 
La.  Ann.  705,  3  Am.  Neg.  Caa.  532 
(verdict  for  $12,000  for  the  loss  of 
a  child's  left  arm  just  above  the 
elbow  set  aside  and  judgment  given 
for  $5,000) ;  Nashville,  etc.  E.  Co. 
V.  Smith,  6  Heisk.  174;  Bass  v.  Chi- 
cago, etc.  R.  Co.,  39  Wis.  636;  Good- 
no  V.  Oshkosh,  28  Wis.  300;  Diblin 
V.  Murphy,  3  Sandf.  19;  Nettles  v. 
Harrison,  2  McCord,  230;  Spicer  v. 
Chicago,  etc.  R.  Co.,  29  Wis.  580, 
7  Am.  Neg.  Cas.  187;  Wiggin  v. 
CoflSn,  3  Story  1;  Price  v.  Severn, 
7  Bing.  316;  Armytage  v.  Haley,  4 
Q.  B.  917;  Tinney  v.  New  Jersey 
S.  Co.,  5  Lans.  507,  9  Am.  Neg.  Cas. 
585;  Gains  v.  Western  R.  Co.,  59 
Ga.  426;  Collins  v.  Albany,  etc.  E. 
Co.,  12  Barb.  492;  Chicago,  etc.  E. 
Co.  V.  Hughes,  87  111.  94;  Chicago, 
etcE.  Co.  V.  Payzant,  87  111.  125; 
Union  Pac.  R.  Co.  v.  Hause,  1  Wyo. 
27,  10  Am.  Neg.  Cas.  566;  Gulf,  etc. 
E.  Co.  v.  St.  John,  13  Tex.  Civ. 
App.  257,  8  Am.  Neg.  Cas.  640; 
Willson  V.  Northern  Pac.  E.  Co.,  5 
Wash.  621;  Zion  v.  Southern  Pac. 
Co,  67  Fed.  500;  Sloane  v.  Southern 


California  E.  Co.,  Ill  Cal.  668,  32 
L.E.A.  193;  Warner  v.  Southern 
Pac.  Co.,  113  Cal.  105,  54  Am.  St. 
327;  Central  R.  &  B.  Co.  v.  Strick- 
land, 90  Ga.  562,  8  Am.  Neg.  Cas. 
144;  Comer  v.  Foley,  98  Ga.  678,  8 
Am.  Neg.  Cas.  136;  Southern  R. 
Co.  V.  Bryant,  105  Ga.  316;  Cleve- 
land, etc.  R.  Co.  v.  Quillan,  22  Ind. 
App.  496;  Southern  E.  Co.  v. 
Humphries,  108  Ga.  591.  See  §§  459 
et  seq. 

88  St.  Louis  S.  E.  Co.  V.  Mallard, 
104  Ark.  641;  Illinois  Cent.  E.  Co. 
V.  Dodd,  104  Miss.  643;  St.  Louis, 
etc.  E.  Co.  V.  Snell,  82  Ark.  61; 
Elser  V.  Southern  Pac.  Co.,  7  Cal. 
App.  493;  Gavik  v.  Burlington,  etc. 
E.  Co.,  131  Iowa  415,  117  Am.  St. 
432;  Davis  v.  Atchis'on,  etc.  E.  Co., 
81  Kan.  505;  Humphrey  v.  Michi- 
gan United  Eys.  Co.,  166  Mich.  645 ; 
Yazoo,  etc.  E.  Co.  v.  Fitzgerald,  96 
Miss.  197;  St.  Louis,  etc.  E.  Co.  v. 
Eoane,  93  Miss.  7;  Mobile,  etc.  E. 
Co.  V.  Kranfield,  92  Miss.  494;  De- 
voy  V.  St.  Louis  T.  Co.,  192  Mo. 
197;  Burfeindt  v.  New  York  City 
R.  Co.  (App.  Div.),  101  N.  Y.  Supp. 
589;  International,  etc.  E.  Co.  v. 
Williams,  55  Tex.  Civ.  App.  176; 
Missouri,  etc.  E.  Co.  v.  Mitchell,  47 
Tex.  Civ.  App.  307;  Gulf,  etc.  R. 
Co.  V.  Russell,  38  Tex.  Civ.  App. 
291;  Leclaire  v.  Tacoma  E.  &  P. 
Co.,  62  Wash.  157;  Whitlock  t. 
Northern  Pac.  E.  Co.,  59  Wash.  15; 
Shannon  v.  Same,  44  Wash.  321; 
Louisiana  &  A.  E.  Co.  v.  Rider,  103 
Ark.  558:  Collins  v.  Albany,  etc.  R. 
Co.,  12  Barb.  492;  Clapp  v.  Hudson 
Eiver  E.  Co.,  19  Barb.  461;  Durrell 
V.  Carver,  9  Ohio  St.  72;  Hegeman 
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§  954.  Loss  or  injury  to  baggage;  what  is  baggage;  disclosure 
of  value.  The  responsibility  of  common  carriers  of  passengers 
for  the  safe  transportation  of  their  baggage  is,  in  geileral,  the 
same  as  that  of  carriers  in  respect  to  merchandise  which  they 
receive  for  carriage."  The  money  paid  for  passage  is  a  con- 
sideration for  the  carrier's  undertaking  or  duty  in  respect  to 
baggage.'*  The  liability  of  the  carrier  is  not  altered  by  the  fact 
that  the  owner  of  the  baggage  does  not  accompany  it.'® 

What  is  baggage  has  often  been  a  subject  of  Conflicting  dis- 
cussion and  decision.  The  implied  undertaking  of  safety  is  not 
unlimited,  but  extends  only  to  such  kinds  and  quantity  of 
articles  and  valuables  as  are  ordinarily  taken  by  travelers  for 
their  personal  use  and  convenience,  varying  according  to  the 
station  of  the  party,  the  object  and  length  of  his  journey  and 
many  other  circumstances.*'     It  is  safe  to  say  generally  that 


V.  Western  E.  Co.,  16  Barb.  353,  13 
N.  Y.  9,  9  Am.  Neg.  Cas.  609 ;  Peck 
V.  New  York,  etc.  R.  Co.,  8  Hun 
286,  8  Am.  Neg.  Cas.  554;  White- 
head V.  Kennedy,  69  N.  Y.  462,  470; 
Goodno  V.  Oshkosh,  28  Wis.  300  v 
Spicer  v.  Chicago,  etc.  E.  Co.,  29 
Wis.  580;  Patten  v.  Chicago,  etc. 
E.  Co.,  32  Wis.  524;  Potter  v.  Chi- 
cago, etc.  E.  Co.,  22  Wis.  615 ;  Lom- 
bard V.  Chicago,  etc.  E.  Co.,  47  Iowa 
494;  Murray  v.  Hudson  Eiver  E. 
Co.,  47  Barb.  196;  Bierbauer  v. 
New  York,  etc.  E.  Co.,  15  Hun  559; 
Sloane  v.  Southern  California  E. 
Co.,  Ill  Cal.  668,  32  L.E.A.  193; 
Kleven  v.  Great  Northern  E.  Co., 
70  Minn.  79 ;  Cunningham  v.  Seattle 
E.  E.  &  P.  Co.,  3  Wash.  471 ;  Gillen 
V.  Minneapolis,  etc.  R.  Co.,  91  Wis, 
633 ;  Dancey  v.  Grand  Trunk  E.  Co., 
19  Ont.  App.  664;  Werner  v.  Evans, 
94  111.  App.  328,  12  Am.  Neg.  Eep, 
66.     See  §§  459  et  seq. 

37  Montgomery  &  E.  E.  Co.  v.  Cul- 
ver, 75  Ala.  587;   Merrill  v.  Grin- 
nell,  30  N.  Y.  594;  Powell  v.  Myers, 
26     ^end.     591;     Chamberlain    v. 
Suth.  Dam.  Vol.  III.— 68. 


Western  T.  Co.,  45  Barb.  218;  Han- 
nibal, etc.  R.  Co.  V.  Swift,  12  Wall. 
262,  20  L.  ed.  423;  Perkins  v. 
Wright,  37  Ind.  27;  Baylis  v.  Lin- 
tott,  L.  R.  8  C.  P.  345;  Chicago, 
etc.  E.  Co.  V.  Fahey,  52  111.  81,  4 
Am.  Eep.  587;  Ringwalt  v.  Wabash 
R.  Co.,  46  Neb.  760. 

88  Id. ;  Orange  County  Bank  v. 
Brown,  9  Wend.  85,  24  Am.  Dec. 
129;  Woods  V.  Devin,  13  111.  746; 
Hutchins  v.  Western,  etc.  R.  Co.,  25 
Ga.  51;  Fleischman  v.  Southern  R., 
76  S.  C.  237,  9  L.R.A.(;N.S.)   519. 

89  Alabama  Great  Southern  R. 
Co.  v.  Knox,  184  Ala.  485,  49  L.R.A. 
(N.S.)   411. 

*o  Little  Rock,  etc.  R.  Co.  v.  Rec- 
ord, 74*  Ark.  125,  17  Am.  Neg.  Rep. 
665,  109  Am.  St.  67;  St.  Louis,  etc. 
E.  Co.  V.  Dickerson,  29  Okla.  386; 
Hannibal,  etc.  E.  v.  Swift,  12  Wall. 
262,  20  L.  ed.  423 ;  New  York,  etc. 
E.  Co.  V.  FraloflF,  100  U.  S.  24,  25 
L.  ed.  688;  Hutchinson  on  Carriers 
(2nd  edt),  §§  677,  685;  Kansas  City, 
etc.  E.  Co.  V.  McGahey,  63  .Ark.  344, 
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baggage,  entitled  to  protection  under  the  rule  stated,  embraces 
anything  which  travelers  usually  carry  for  their  personal  use, 


1  Am.  Neg.  Eep.  1,  53  Am.  St.  Ill, 
36  L.R.A.  781. 

The  responsibility  of  an  innkeeper 
is  not  necessarily  limited  to  such 
baggage  as  is  carried  for  conven- 
ience of  travel,  but  extends  as  well 
to  merchandise  carried  by  a  guest 
when  received  by  the  innkeeper. 
Eden  v.  Drey,  75  HI.  App.  102, 
citing  Cayle's  Case,  8  Coke  32; 
Berkshire  W.  Co.  v.  Proctor,  7  Gush. 
428;  Wilkins  v.  Earle,  44  N.  Y.  179, 
4  Am.  Rep.  655. 

A  steamer  carrying  passengers 
and  furnishing  them  with  rooms 
and  entertainment  is,  for  all  prac- 
tical purposes,  a  floating  inn,  and 
hence  the  duties  owed  to  passen- 
gers are  the  same  as  those  due  from 
an  innkeeper  to  his  guest.  A  pas- 
senger who  has  lost  from  his  state- 
room, without  negligence  on  his 
part,  though  the  carrier  was  also 
free  from  negligence,  a  sum  of 
money  reasonable  and  proper  for 
him  to  carry  on  his  person  for  the 
expenses  of  his  journey  may  re- 
cover the  same.  Adams  v.  New  Jer- 
sey S.  Co.,  151  N.  Y.  163,  1  Am. 
Neg.  Eep.  428,  56  Am.  St.  616,  34 
L.E.A.  652,  approving  Crozier  v. 
Boston,  etc.  S.  Co.,  43  How.  Pr.  466, 
and  Macklin  v.  New  Jersey  S.  Co., 
7  Abb.  Pr.  229,  which  was  affirmed 
in  the  court  of  appeals  without 
opinion.  See  Lincoln  v.  New  York 
&  Cuba  M.  S.  Co.,  30  N.  Y.  Misc. 
752,   12  Am.  Neg.  Eep.   73. 

Books  or  manuscripts  as  baggage 
is  the  subject  of  a  note  to  Wood  v. 
Cunard  S.  S.  Co.,  112  C.  C.  A.  551, 
192  Fed.  293,  41  L.E.A.  (N.S.)  371 
(holding  that  the  manuscript  of  a 
manual  on  Greek  grammar  used  by 
a  teacher  and  put  in  his  trunk  was 


a  tool  of  his  trade  and  baggage]  in 
1  Neg.  &  Comp.  Oas.  65. 

The  word  "baggage"  in  a  steam 
transportation  ticket  limiting  lia- 
bility for  loss  refers  to  other  than 
the  personal  effects  kept  by  the 
passenger  in  the  stateroom  for  con- 
tinued use  during  the  voyage.  Wein- 
berg V.  Compagnie  Gfinlrale  Trans- 
atlantique  (Misc.),  150  N.  Y.  Supp. 
1020. 

Cockburn,  C.  J.,  said  in  Macrow 
V.  Great  Western  R.  Co.,  L.  R.  6  Q. 
B.  612,  621,  we  hold  the  true  rule  to 
be  that  whatever  the  passenger 
takes  with  him  for  his  personal  use 
or  convenience,  according  to  the 
wants  or  habits  of  the  particular 
class  to  which  he  belongs,  either 
with  reference  to  the  immediate 
necessities  or  to  the  ultimate  pur- 
pose of  the  journey,  must  be  con- 
S'idered  as  personal  luggage.  This 
would  include,  not  only  all  articles 
of  apparel-,  whether  for  use  or  orna- 
ment,— leaving  the  carrier  herein  to 
the  protection  of  the  carrier's  act, 
to  which,  being  held  to  be  liable  in 
respect  of  passengers'  luggage  as  a 
carrier  of  goods,  he  undoubtedly  be- 
comes entitled — but  also  the  gun 
case  or  the  fishing  apparatus  of  the 
sportsman,  the  easel  of  the  artist 
on  a  sketching  tour,  or  the  books  of 
the  student,  and  other  articles  of 
an  analogous  character,  the  use  of 
which  is  personal  to  the  traveler, 
and  the  taking  of  which  has  arisen 
from  the  fact  of  his  journeying. 

The  substance  of  the  first  sen- 
tence of  the  foregoing  quotation  has 
been  approved  in  Kansas  City,  etc. 
E.  Co.  V.  McGahey,  63  Ark.  344,  36 
L.E.A.  781,  1  Am.  Neg.  Eep.  1,  58 
Am.  St.  Ill;  Chicago,  etc.  R.  Co.  v. 
Whitten,  90  Ark.  462. 
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comfort,  mstruction  or  amusement,  considering  tJie  circum- 
stances before  mentioned,  tlie  occupation  of  the  traveler,  the 
mode  of  conveyance,  and  any  others  which  affect  his  needs,  in- 
cluding, according  to  the  weight  of  authority,  a  sufficient  amount 
of  money  for  expenses.*^  But  property  of  persons  not  pas- 
sengers,*^ or,  according  to  some  cases,  members  of  his  family,  or 
intended  to  be  presented  to  others  at  the  end  of  the  journey,  is 
not  baggage ;  **  nor  are  masonic  regalia  or  engravings ;  **  nor 


*i  Doerner  v.  St.  Louis,  etc.  R.  Co., 
•  149  Mo.  App.  170 ;  Kinerien  v.  New 
York,  etc.  R.  Co.,  109  App.  Div.  (N. 
Y.)  709;  Railroad  Oo.  v.  Baldwin, 
113  Tenn.  205  j  Texas,  etc.  R.  Co.  v. 
Lawrence,  42  Tex.  Civ.  App.  318; 
Fairfax  v.  New  York  Cent.  etc.  R. 
Co.,  73  N.  Y.  167,  29  Am.  Rep.  119; 
DufiFy  V.  Thompson,  4  E.  D.  Smith 
178;  Doyle  v.  Kiser,  6  Ind.  242; 
Baltimore,  etc.  Co.  v.  Smith,  23  Md. 
402,  87  Am.  Dec.  575;  Dibble  v. 
Brown,  12  Ga.  217,  56  Am.  Dec.  460; 
Woods  V.  Devin,  13  111.  746;  Van 
Horn  v.  Kennit,  4  B.  D.  Smith  454; 
Hopkins  v.  Westcott,  6  Blatch.  64; 
Toledo,  etc.  R.  Co.  v.  Hammond,  23 
Ind.  379,  85  Am.  Dee.  462;  Porter 
V.  Hildebrand,  14  Pa.  129;  McCor- 
mick  V.  Pennsylvania,  etc.  R.  Co., 
4  E.  D.  Smith  181,  49  N.  Y.  303; 
Jones  V.  Voorhies,  10  Ohio  145;  Bo- 
mar  V.  Maxwell,  9  Humph.  621,  51' 
Am.  Dec.  682;  FralofE  v.  New  York, 
■  etc.  R.  Co.,  10  Blatch.  16;  American 
C.  Co.  V.  Cross,  8  Bush  472,  8  Am. 
Rep.  471;  Orange  County  Bank  v. 
Brown,  9  Wend.  85,  24  Am.  Dec. 
129;  Jones  v.  Priester  (Tex.),  White 
&  W.  326;  Carpenter  v.  New  York, 
etc.  R.  Co.,  124  N.  Y.  53,  21  Am. 
St.  644,  11  L.R.A.  759;  Railway  Co. 
V.  Berry,  60  Ark.  433,  46  Am.  St. 
212. 
42  Hicks  V.   Wabash  R.   Co.,   131 


Iowa  295,   8   L.R.A.(N.S.)    235,   20 
Am.  Neg.  Rep.  530. 

43  Yazoo,  etc.  R.  Co.  v.  Georgia 
Home  Ins.  Co.,  85  Miss.  7,  17  Am. 
Neg.  Rep.  306,  107  Am.  St.  265,  67 
L.R.A.  646;  Brick  v.  Atlantic  C.  L. 
R.,  145  N.  C.  203,  122  Am.  St. 
440;  Dunlap  v.  International  S.  Co., 
98  Mass.  371;  Chicago,  etc.  R.  Co. 
V.  Boyce,  73  111.  510,  24  Am.  Rep. 
268;  Dexter  v.  Syracuse,  etc.  R.  Co., 
42  N.  Y.  326,  1  Am.  Rep.  527;  First 
Nat.  Bank  v.  Marietta,  etc.  R.  Co., 
20  Ohio  St.  259,  5  Am.  Rep.  655; 
Becher  v.  Great  Eastern  R.  Co.,  L. 
R.  5  Q?B.  241;  Nevins  v.  Bay  State 
S.  Co.,  4  Bosw.  225;  The  Ionic,  5 
Blatch.  538.  See  Baltimore  S.  P. 
Co.  V.  Smith,  23  Md.  402. 

But  where  a  servant  had  a  port- 
manteau containing  his  livery, 
which  was  the  property  of  the  mas- 
ter, cheeked,  the  latter  was  entitled 
to  recover  for  damage  done  to  it  by 
the  tortious  act  of  a  servant  of  the 
carrier.  Meux  v.  Eastern  R.  Co., 
[1895]  2  Q.  B.  387. 

An  article  for  use  at  the  end  of 
the  journey  by  any  member  of  the 
traveler's  immediate  family,  and  one 
purchased  for  his  own  use  there 
while  en  route  may  be  baggage. 
Kansas  City  S.  R.  Co.  v.  Skinner, 
88  Ark.   189,  21   L.R.A.(N.S.)    850. 

44  Nevins  v.  Bay  State ,  S.  Co., 
supra. 
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samples  of  goods  carried  by  a  commercial  traveler  *'  (unless  it 
has  been  the  carrier's  custom  to  carry  them  as  such  and  it  had 
knowledge  of  their  being  checked) ;  *®  nor  valuable  papers  car- 
ried by  a  lawyer  on  his  way  to  court ;  *''  nor  the  manuscript  of  a 
work  intended  for  publication ;  **  nor  merchandise  or  other  valu- 
ables intended  for  sale ;  *^  nor  money  intended  to  be  used  in  pur- 
chasing a  business ;  *"  nor  household  goods  carried  in  a  trunk.*^ 
But  it  has  been  held  that  a  reasonable  quantity  of  tools  is  proper 
baggage  for  a  dentist  or  a  mechanic/*  and  so  of  the  record 
books  used  by  a  nurse  in  her  vocation,  though  they  had  no  gen- 
eral market  value/'  and  manuscript  music  used  by  a  traveling- 


*BMeElroy  v.  Iowa  Cent.  E.  Co., 
133  Iowa  544;  Stimson  v.  Connecti- 
cut R.  Co.,  98  Mass.  83,  93  Am.  Dec. 
140;  Ailing  v.  Boston,  etc.  E.  Co., 
126  Mass.  121,  30  Am.  Rep.  667; 
Hawkins  v.  Hoffman,  6  Hill  586; 
Mississippi  Cent.  E.  Co.  v.  Kennedy, 
41  Miss.  671;  Southern  Kansas  E. 
Co.  V.  Clark,  52  Kan.  398;  Hvunph- 
reys  v.  Perry,  148  U.  S.  627,  37  L. 
ed.  587;  Missouri  Pac.  E.  Co.  v. 
Liveriglit,  7  Kan.  App.  772;  Kan- 
sas City,  etc.  R.  Co.  v.  Slate,  65 
Ark.  363,  41  L.E.A.  333,  67  Am.  St. 
933;  McKibbin  v.  Great  Nortliem 
R.  Co.,  78  Minn.  232,  7  Am.  Neg. 
Rep.  80;  Simpson  v.  New  York,  etc. 
R.  Co.,  16  N.  y.  Misc.  613;  Green- 
wich Ins.  Co.  V.  Memphis  &  C.  P. 
Co.,  4  Ohio  Dec.  405  (Cincinnati 
Super.  Ct.) ;  Wunsch  v.  Northern 
Pac.  R.  Co.,  62  Fed.  878;  Baack, 
Dyer  &  Brecht  Millinery  Co.  v.  Chi- 
cago &  A.  R.  Co.,  177  Mo.  App.  282. 

*6  McKibbin  v.  Wisconsin  Cent.  R. 
Co.,  100  Minn.  270,  117  Am.  St.  689,_ 
8  L.R.A.(N.S.)  489;  New  Orleans' 
&  N.  R.  Co.  V.  Shackelford,  87  Miss. 
610,  4  L.R.A.(N.S.)  1035,  112  Am. 
St.  461  (the  statutory  liability  for 
double  damages  does  not  attach  in 
such  case)  ;  St.  Louis,  etc.  R.  Co. 
V.  Green,  44  Tex.  Civ.  App.  13; 
Si.leeby  v.  Central  R.  Co.,  99  App. 
Div.  (W  Y.)  163,  17  Am.  Neg.  Rep. 


306;  Fleischman  v.  Southern  R.,  76 
S.  C.  237,  9  L.R.A.(N.S.)  519;  Trou- 
ser  Co.  V.  Railroad,  139  N.  C.  382. 

W  Phelps  T.  London,  etc.  R.  Co., 
19  C.  B.  (N.S.)  321;  Thomas  v. 
Great  Western  R.  Co.,  14  Up.  Can. 
Q.  B.  389. 

48  Hannibal,  etc.  R.  Co.  v.  Swift, 
12  Wall.  262. 

*9  Smith  V.  C.  H.  &  D.  R.  Co., 
3  Ohio  Dec.  192  (Cincinnati  Super. 
Ct.)  ;  Brick  v.  Atlantic  O.  L.  R., 
supra. 

60  Levins  v.  New  York,  etc.  R.  Co., 
183  Mass.  175,  13  Am.  Neg.  Rep. 
533;  Illinois  Cent.  R.  Co.  v.  Handy, 
63  Miss.  609,  56  Am.  Rep.  846 ;  Root 
V.  New  York  Cent.  S.  C.  Co.,  28 
Mo.  App.  199. 

61  Railroad  Co.  v.  Baldwin,  113 
Tenn.  205. 

B2  Wells  V.  Great  Northern  R.  Co., 
59  Ore.  165,  34  L.R.A.(N.S.)  818; 
Milhous  V.  Atlantic  O.  L.  R.  Co., 
75  S.  C.  351;  Kansas  City,  etc.  R. 
Co.  V.  Morrison,  34  Kan.  502,  55 
Am.  Rep.  252;  Porter  v.  Hildebrand, 
14  Pa.  129 ;  Davis  v.  Cayuga,  etc.  R. 
Co.,  10  How.  Pr.  330.  Contra,  Mau- 
ritz  V.  New  York,  etc.  R.  Co.,  23 
Fed.  765;  Clsudiua  v.  Commissioner 
of  Railways,  5  West  Aust.  L.  R.  97. 

53  Werner  v.  Evans,  94  111.  App. 
328,  12  Am.  Neg.  Rep.  66. 
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company  in  its  business;'*  alw,  that  a  watch,  chain  and 
diamond  pin  of  the  value  of  $1,400  were  suitable  baggage  to 
be  carried  in  a  lady's  trunk.''  "Articles  treated  as  baggage 
may  consist  of  clothing,  moniey  for  defraying  traveling  expenses, 
a  few  books  for  the  amusement  of  reading,  a  lady's  jewelry  for 
dressing,  a  watch,  fishing  tackle,  a  gun  and  a  pair  of  pistols."  '* 
Cloth  not  made  into  garments,  but  procured  for  that  purpose, 
if  the  quantity  is  reasonable,  may  be  baggage,  and  so  are  jewelry 
and  personal  ornaments  so  far  as  appropriate  to  the  wardrobe, 
rank  and  social  position  of  the  passenger;  but  bedding  and  bed 
furnishings,  not  intended  for  use  on  the  journey,  and  other 
articles  of  household  goods  are  not.'''  Bicycles  are  not  baggage, 
and  a  carrier  may  refuse  to  receive  them  as  such,"  and  so  of 
articles  to  be  used  as  house  furnishings.'* 

If  a  passenger's  baggage  includes  only  what  he  is  entitled 
to  have  carried  as  such  he  will  not  be  prevented  from  recovering 
its  full  value,  in  case  of  loss,  by  having  failed  to  inform  the 
carrier  of  its  nature  and  value  unless  inquiry  has  been  made 
of  him,  or  he  has  notice  of  reasonable  regulations  requiring  such 
disclosure  and  payment  of  extra  charges,  where  the  value  is 
above  the  standard  of  ordinary  baggage ;  or  unless  the  passenger 
is  guilty  of  some  fraud  to  conceal  the  true  value.  °'' 

5*  Texas  &  P.  E.  Co.  v.  Morrison  Vanderhoeven,    48    Tex.    Civ.    App. 

Faust   Co.,   20   Tex.    Civ.   App.   14,  414    (jewelry  for   dressing)  ;    Sher- 

12  Am.  Neg.  Eep.  67.  man  v.  Pullman  Co.,  79  N.  Y.  Misc. 

66  Coward  v.  East  Tennessee,  etc.  52    (diamond  necklace  carried  in  a 

R.    Co.,   16   Lea  225,   57   Am.   Rep.  hand  bag  and  not  used  on  the  jour- 

226;  Hasbrouck  v.  New  York  Cent.,  ney). 

etc.   R.    Co.,   64   N.   Y.    Misc.   478;  s^Mauritz  v.  New  York,  etc.   R. 

Battle  V.  Columbia,  etc.  R.  Co.,  70  Co.,  23  Fed.  765;   Macrow  v.  Great 

S.  C.  329.  Western  E.  Co.,  L.  R.  6  Q.  B.  612; 

But  it  has  been  ruled  that  jewelry  Mexican  Cent.  R.  Co.  v.  De  Rosear 

carried  in  a  hand  bag,  not  for  the  (Tex.   Civ.   App.),   109   S.   W.   949; 

purpose  of  using  it  during  the  jour-  Central  of  Georgia  Ry.  Co.  v.  Cour- 

ney,  but  for  the  purpose  of  trans-  son,   10  Ala.  App.  581. 

porting  it,  is  not  baggage  for  which  68  State  v.  Missouri  Pac.  R.  Co., 

a  sleeping  car  company  is  responsi-  71  Mo.  App.  385;   Britten  v.  Great 

ble.     Bacon  v.  Pullman  Co.,   89  C.  Northern  R.  Co.,  [1899]  1  Q.  B.  243. 

C.  A.  1,  159  Fed.  1,  16  L.R.A.(N.S.)  69  Pullman  Co.  v.  Custer,  —  Tex. 

578.  Civ.  App.  — ,  140  S.  W.  847. 

66  Mississippi  Cent.  R.  Co.  v.  Ken-  6»  New  York,  etc.  E.  Co.  v.  Fra- 

nedy,  41  Miss.  671;  Pullman  Co.  v.  loff,  100  U.  S.  24,  25  L.  ed.  531; 
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Where  sucli  inquiries  are  made  or  regulations  brought  to  the 
passenger's  notice  ®^  and  he  makes  true  disclosure  and  pays  any 
extra  charges  demanded,  either  for  baggage  or  merchandise, 
the  carrier  is  bound  for  the  safe  conveyance  of  the  property.'* 
Notwithstanding  the  rule  in  Massachusetts  ^^  is  to  the  contrary 
the  Arkansas  court  has  held  that  where  a  passenger  who  is 
ignorant  of  the  rules  or  instructions  of  carriers  forbidding  their 
agents  to  receive  money  as  transportation  for  baggage  delivers 
to  the  baggage  agent  more  money  than  the  carrier  is  required  to 
transport,  and  informs  the  agent  of  the  amount,  if  he  accepts  it 
as  baggage  the  common-law  liability  of  the  carrier  attaches.'* 
Where  the  passenger  delivers  to  the  carrier  as  baggage  what  is 
not  such,  there  is  no  implied  undertaking  in  respect  to  it;  the 
undertaking  of  the  carrier  is  to  carry  the  passenger  and  his 
baggage — no  more;  and  if  articles  not  properly  baggage  are 
packed  with  others  that  are,  in  case  of  loss  there  can  be  no 
recovery,  in  the  absence  of  negligence  or  misconduct,  except  for 
the  latter,  unless  the  carrier  is  informed  of  the  true  value  and 
accepts  them  for  carriage  as  baggage  without  objection.'*    If  a 

Camden,  etc.  R.  Co.  v.  Baldauf,  16  37  L.   ed.   587;   Great  Northern  R. 

Pa.  67,  55  Am.  Dec.  481;  Kuter  v.  Co.  v.  Shepherd,  8  Ex.  30;  Minter  v. 

Michigan  Cent.  R.  Co.,  1  Biss.  35;  Pacific  R.  Co.,  41  Mo.  503,  97  Am. 

Wasserberg  v.  Ounard  S.  Co.,  8  N.  Dec.  288. 
Y.  Misc.  78.  *5  Koss  v.  Missouri,  etc.  R.  Co.,  4 

61  Little  Rock,  etc.  R.  Co.  v.  Rec-  Mo.  App.  582;  Doyle  v.  Kiser,  6'Ind. 

ord,  74  Ark.  125,  17  Am.  Neg.  Rep.  242;  Nevins  v.  Bay  State  S.  Co.,  4 

665,  109  Am.  St.  67.     See  Merrill  v.  Bosw.  225 ;  Michigan,  etc.  R.  Co.  v. 

Pacific  T.  Co.,  131  Cal.  582,  12  Am.  Oehm,  56  111.  293 ;  Hillman  v.  Halli- 

Neg.  Rep.  69,  §  926.  day,  1   Woolw.  365;   Cahill  v.  Lon- 

62Strouss  V.  Wabash,  etc.  R.  Co.,  don,   etc.   R.   Co.,   10   C.   B.    (N.S,) 

17  Fed.  209 ;  Sloman  v.  Western  R  154,  13  id.  818 ;  Hollister  v.  Nowlen, 

Co.,  67  N.  Y.  208 ;  Stoneman  v.  Erie  19  Wend.  234 ;   Pardee  v.  Drew,  25 

R.  Co.,  52  N.  Y.  429.  id.  459;  Millard  v.  Missouri,  etc.  R. 

83  Blumantle  v.  Fitchburg  R.  Co.,  Co.,  20  Hun  191 ;  Lee  v.  Grand 
127  Mass.  322,  and  cases  cited.  Trunk  R.  Co.,  36  Up.  CA,n.  Q.  B. 
'  64  Railway  Co.  v.  Berry,  60  Ark.  350;  Belfast,  etc.  R.  Co.  v.  Keys,  9 
433,  46  Am.  St.  212,  citing  Camden,  H.  of  L.  Cas.  556;  Great  Northern 
etc.  R.  Co.  V.  Baldauf,  16  Pa.  67,  55  R.  Co.  v.  Shepherd,  8  Ex.  30 ;  Stone- 
Am.  Dec.  481;  Jacobs  v.  Tutt,  33  man  v.  Erie  R.  Co.,  52  N.  Y.  429; 
Fed.  412;  New  York,  etc.  R.  Co.  v.  Minter  ,t.  Pacific  R.  Co.,  supra; 
Fraloflf,  100  U.  S.  24,  25  L.  ed.  531;  Strouss  v.  Wabash,  etc.  R.  Co.,  17 
Humphrey  v.  Perry,  148  U.  S.  627,  Fed.  209;  Toledo  &  0.  Cent.  R.  Co, 
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passenger  knows  of  the  regulation  of  a  carrier  forbidding  bag- 
gage men  to  receive  jeweler's  sample  cases  for  transportation  as 
baggage,  unless  a  bond  be  given  to  protect  the  carrier  from  lia- 
bility for  their  loss,  no  such  liability  exists  though  the  carrier's 
agent  induced  its  baggage  man  to  receive  the  cases  without  the 
bond.^^  It  has  been  held  that  railway  companies  are  not  in- 
surers of  baggage  carried  into  cars  by  passengers  who  reserve 
the  control  and  possession  of  it  during  the  journey;  the  carrier, 
in  such  case,  being  liable  only  when  the  loss  has  been  shown  to 
be  due  to  its  negligence." 

§  955.  Same  subject;  measure  of  damages.  If  the  property 
lost  has  a  value  that  is  the  measure  of  recovery,®'  including 
interest.*'  Where  the  loss  was  valuable  laces  which  had  been 
made  by  the  plaintiff's  ancestors  and  had  come  to  her  by  gift 


V.  Bowler,  63  Ohio  St.  274;  Gumey 
V.  Grand  Trunk  E.  Co.,  37  N.  Y. 
St.  Eep.  155,  afBrmed  without  opin- 
ion, 138  N.  Y.  638;  Chicago,  etc.  R. 
Co.  V.  Conklin,  32  Kan.  55;  Sher- 
lock V.  Chicago,  etc.  R.  Co.,  85  Mo. 
App.  46,  12  Am.  Neg.  Rep.  68 ;  Kan- 
sas City,  etc.  R.  Co.  v.  McGahey,  63 
Ark.  344,  1  Am.  Neg.  Rep.  1,  58 
Am.  St.  Ill,  36  L.R.A.  781;  Lake 
Shore,  etc.  R.  Co.  v.  Hochstim,  67 
111.  App.  514;  Trimble  v.  New  York, 
etp.  E.  Co.,  162  N.  Y.  84,  12  Am. 
Neg.  Rep.  68,  48  L.R.A.  115;  Mac- 
low  V.  Great  Western  R.  Co.,  L.  R. 
6  Q.  B.  612. 

66  Weber  Co.  v.  Chicago,  etc.  E. 
Co.,  113  Iowa  188,  12  Am.  Neg.  Eep. 
68;  EusseU  v.  Quincy,  0.  &  K.  C. 
E.  Co.,  177  Mo.  App.  186. 

87  Missouri,  K.  &  T.  Ry.  Co.  v. 
Kirkpatrick,  —  Tex.  Civ.  App.  — , 
165  S.  W.  500. 

68  Atlanta  B.  &  C.  Co.  v.  Mizo,  4 
Ga.  App.  407;  McKibbin  v.  Wiscon- 
sin Cent.  R.  Co.,  100  Minn.  270,  117 
Am.  St.  689,  8  L.R.A.  (N.S.)  489; 
New  Orleans  &  N.  R.  Co.  v.  Shack- 
elford, 87  Jliss.  610,  4  L.R.A.  (N.S.) 
1035,  112  Am.  St.  461;   Holmes  v. 


North  German  Lloyd  S.  S.  Co.,  184 
N.  Y.  280,  5  L.E.A.(N.S.)  650,  20 
Am.  Neg.  Rep.  141;  Saleeby  v.  Cen- 
tral R.  Co.,  99  App.  Div.  (N.  Y.) 
163,  17  Am.  Neg.  Rep.  306;  Illinois 
Cent.  R.  Co.  v.  Copeland,  24  111. 
392;  New  Orleans,  etc.  E.  Oo.  v. 
Moore,  40  Miss.  39;  Strouss  v.  Wa- 
bash, etc.  R.  Co.,  17  Fed.  209. 

Testimony  as  to  the  cost  of  wear- 
ing apparel  which  the  carrier  has 
lost  is  inadmissible  because  it  does 
not  tend  to  enlighten  the  jury  as  to 
the  damage  suffered  by  its  loss,  and 
may  mislead  them  into  the  belief 
that  expenditures  made  in  replacing 
it,  apart  from  its  value,  are  to  be 
considered  in  assessing  the  damages. 
Merrill  v.  Pacific  T.  Co.,  131  Cal. 
582,  12  Am.  Neg.  Rep.  69.  But  com- 
pare Simjison  V.  New  York,  etc.  R. 
Co.,  16  N.  Y.  Miser.  613. 

69  Mote  V.  Chicago,  etc.  E.  Co.,  27 
Iowa  22,  1  Am.  Rep.  212;  Lake 
Shore,  etc.  R.  Co.  v.  Hochstim,  67 
111.  App.  514  (in  the  discretion  of 
the  court).  Contra,  Texas  &  P.  E. 
Co.  V.  Ferguson  (Tex.),  White  &  W. 
724. 
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or  inheritance,  it  "was  necessary,  nevertheless,  to  prove  their 
value  by  a  money  standard,  otherwise  there  could  be  no  recovery 
beyond  nominal  damages.'"  In  a  case  in  New  York,'''  in  regard 
to  the  mode  of  fixing  the  value  of  lost  clothing  constituting  part 
of  a  traveler's  baggage,  and  which  had  gone  into  the  defendants' 
possession  by  their  own  mistake  to  be  carried  to  New  York,  in- 
stead of  by  boat  as  the  checks  on  the  same  indicated,  it  was 
said:  "The  court  did  not  err  in  charging  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  full  value  of  the  clothing  for 
use  to  him  in  New  York,  and  not  merely  what  it  could  be  sold 
for  in  money.  The  clothing  was  made  to  fit  plaintiff,  and  had 
been  partly  worn.  It  would  sell  for  but  little  if  put  into  market 
to  be  sold  for  second-hand  clothing,  and  it  would  be  a  wholly 
inadequate  and  unjust  rule  of  compensation  to  give  plaintiff 
the  value  of  the  clothing  thus  ascertained.  The  rule  must  be  the 
value  of  the  clothing  for  use  by  the  plaintiff.  No  other  rule 
would  give  him  a  compensation  for  his  damages.  This  rule 
must  be  adopted  because  such  clothing  cannot  be  said  to  have  a 
market  price,  and  it  would  not  sell  for  what  it  really  was 
worth."  ''*  The  value  of  baggage  is  to  be  determined  by  its 
worth  at  the  place  of  its  destination,'"  unless  it  was  without 
market  value  and  was  lost  before  it  reached  its  destination, 
when  the  value  will  be  fixed  as  of  the  place  of  shipment.''*    The 

TOFraloff  V.  New  York  Cent.  etc.  23  Fed.  765;  Simpson  v.  New  York, 
R.  Co.,  10  Blatch.  16.  See  Illinois  etc.  E.  Co.,  16  N.  Y.  Misc.  613; 
Cent.  R.  Co.  v.  Copeland,  supra.  Parmalee  v.  Raymond,  43  111.  App. 
71  Fairfax  v.  New  York,  etc.  K.  609 ;  State  v.  Sullivan,  99  Mo.  App. 
Co.,  73  N.  Y.  167,  29  Am.  Rep.  119.  616,  citing  the  text. 
See  §  919.  78  Lake  Shore,  etc.  R.  Co.  v.  War- 
's Kimball  V.  Goldman,  —  Ark.  ren,  3  Wyo.  135;  Turner  v.  South- 
— ,  174  S.  W..  1185 ;  Louisville  &  N.  em  R.,  supra;  Galveston,  etc.  R.  Co. 
R.  Co.  V.  Miller,-  156  Ky.  677,  50  v.  Fates,  33  Tex.  Civ.  App.  457. 
L.R.A.(N.S.)  819;  Houstoh  T.  &  C.  In  some  cases  the  value  has  been 
Co.  V.  Whitcomb,  —  Tex.  Civ.  App.  fixed  as  of  the  time  of  the  loss,  on 
— ,  147  S.  W.  358;  Hofford  v.  New  the  basis  of  the  cost,  extent  of  use 
York  Cent.,  etc.  R.  Co.,  43  Pa.  Super.  and  their  condition,  rather  than  by 
Ct.  303;  Turner  v.  Southern  R.,  75  the  market  value.  Missouri,  etc.  R. 
S.  C.  58,  7  L.E.A.(N.S.)  188;  St.  Co.  v.  Hailey,  —  Tex.  Civ.  App.  — , 
Louis,  etc.  R.  Co   v.  Green,  44  Tex.  156  S.  W.  1119. 

Civ.  App.  13  (hand-painted  china)  ;  74  La  Bourgogne,  76  C.  O.  A.  647, 

Mauritz  v.  New  York,  etc.  R.  Co.,  144  Fed.  781. 
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owner  of  lost  baggage  cannot  recover  for  expense  incurred  in 
searching  for  itJ*  In  New  Brunswick  the  expenses  incurred  at 
a  hotel  while  waiting  for  baggage  to  turn  up  and  of  going  from 
the  place  of  destination  to  the  place  where  the  checking  was 
done,  are  not  recoverable,  because  not  within  the  contemplation 
of  the  parties ;  but  it  was  otherwise  as  to  the  reasonable  expense 
of  telegraphing  and  cab  hire  in  going  to  and  from  the  carrier's 
office.''*  In  the  absence  of  notice  of  special  circumstances  dam- 
ages for  being  deprived  of  the  use  of  wearing  apparel  or  the 
expense  and  trouble  of  replacing  it  cannot  be  recovered,"  and 
they  cannot  be  recovered  for  the  loss  of  employment  because  of 
the  loss  of  tools.'"  But  where  sample  trunks  were  checked  with 
knowledge  that  the  business  of  the  passenger  was  to  sell  goods  by 
sample  there  was  a  recovery  for  the  loss  of  time  and  the  expense 
reasonably  incurred  to  find  them,  the  value  of  the  time  being 
fixed  on  the  fair  average  daily  earnings  of  the  passenger.'"  In 
such  a  case  there  cannot  be  a  recovery  for  the  vexation  and 
annoyance  experienced.*"  The  measure  of  damages  for  delay  in 
the  delivery  of  baggage  is  the  value  of  the  use  of  it  to  the  ovnier, 
and  his  testimony  is  competent  to  aid  the  jury  in  fixing  such 
value ;  '^  and,  in  addition,  such  incidental  expenses  and  damages 

'B  Turner  v.  Southern  R.,  supra;  77   S.  C.   182;   Carnahan  v.  Chesa- 

Claudius  v.   Commissioner  of   Rail-  peake  &  0.  E,.  Co.,  145  Ky.  676. 
ways,  5  West  Aust.  L.  R.  97 ;  Missis-  80  Carnahan   v.   R.   Co.,   supra. 

sippi  Cent.  R.   Co.   v.  Kennedy,  41  «l  Ford  v.  Atlantic  C.  L.  E.  Co., 

Miss.  671;  Texas  &  P.  R.  Co.  v.  Fer-  8   Ga.   App.   295,   citing   the  text; 

guson     (Tex.),    White    &    W.    724.  Wells,  Fargo  Co.  v.  Hanson,  41  Tex. 

Contra,    St.   Louis,    etc.    R.    Co.    v.  Oiv.  App.  174;  Gulf,  etc.  R.  Co.  v. 

Campbell,  108  Ark.  432.    See  §  921.  Vancil,   2   Tex.   Civ.   App.   427,   cit- 

76  Morrison  v.   European,   etc.   R.  ing  this  section;  Brooks  v.  Northern 

Co.,  2  Pugs.   (N.  B.)   295.  Pac.  R.  Co.,  58  Ore.  387;  Gulf,  etc. 

'^  Turner  v.  Southern  R.,  supra.  R.   Co.   v.   Chambers,   —   Tex.   Civ. 

'»  Claudius       v.       Commissioner,  App.  — ,  149  S.  W.  1182 ;  St.  Louis, 

supra;  Milhous  v.  Atlantic  C.  L.  R.,  etc.  R.  Co.  v.  Campbell,  supra. 
75  S.  C.  351   (in  the  absence  of  no-  Where  a  passenger  is  compelled  to 

tice  of  the  circumstances).  purchase  other  clothing  because  of 

The  loss  resulting  from  inability  a  long  delay  in  the  recovery  of  bag- 
to  appear  on  the  stage  cannot  be  re-  gage  the  difference  between  the  cost 
covered  for  unless  the  carrier  knew  of  such  purchases,  and  their  value 
of  the  plaintiff's  engagement.  Brown  to  the  passenger  at  the  time  of  the 
V.  Weir,  95  App.  Div.    (N.  Y.)    78.  delivery  of  the  baggage  may  be  re- 

79  Strange  v.  Atlantic  C.  L.  R.  Co.,  covered,  as  well  as  expenses  neoes- 
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as  were  contemplated  by  the  parties  wheii  they  contracted.** 
The  value  of  such  use,  it  has  been  held,  cannot  be  shown  by  the 
profits  a  commercial  traveler  would  have  made  by  the  use  of 
his  samples ;'  such  profits  are  too  remote  and  speculativa  He 
may  recover  for  the  reasonable  expenses  incurred  during  the 
time  he  was  unable  to  prosecute  his  business  and  compensation 
for  his  time,  based  on  his  experience  and  success.*'  Some  cases 
favor  a  broader  rule  than  others.  Any  reasonable  loss  and  ex- 
pense occasioned  by  delay,  together  with  the  depreciation  in 
the  value  of  the  property  may  be  recovered.**  But  it  has  been 
said  that  neither  expenses  incurred  in  searching  for  baggage  nor 
the  value  of  the  time  devoted  thereto  may  be  recovered  for ;  they 
did  not  naturally  follow  delay  in  delivery,  nor  were  they  con- 
templated when  the  contract  was  made.**  An  injury  to  wearing 
apparel  must  be  compensated  for  by  the  difference  in  its  actual, 
not  market,  value  before  and  after  the  injury  occurred.**  Incon- 
venience and  trouble  caused  by  delay  in  delivering  wearing 
apparel  are  not  grounds  for  substantial  damages  if  the  passenger 
is  provided  with  money  to  obtain  what  was  necessary,  and  did 
so.*''  A  transfer  company  which  negligently  delays,  the  delivery 
of  baggage  with  notice  of  the  fact  that  the  owner  desires  to  take 
a  particular  train  must  reimburse  him  for  the  expense  of  re- 
maining where  he  is  until  such  time  as  the  baggage  can  be  put  in 

sarily  incurred  in  making  such  pur-  turned  to  port  on  a  tug,  and  tele- 
chases  and  in  endeavoring  to  retrace  graphed  to  his  destination  concern- 
the  lost  property.  Bridge  v.  New  ing  other  trunks  on  the  vessel,  and 
York  Cent.  &  H.  River  E..  Co.,  88  bought  an  extra  ticket  to  his  destin- 
Misc.  (N.  Y.)  35.  ation.  It  was  held  that  the  cost  of 
88  Conheim  v.  Chicago  G.  W.  E.  such  ticket  was  the  only  item  of  ex- 
Co.,  104  Minn.  312,  17  L.E.A.(N.S.)  pense  recoverable,  those  indicated 
1091,  124  Am.  St.  623.  and    the    extra    expense    of    living 

83  St.  Louis,  etc.  E.  Co.  v.  Lilly,  where    he    was    over    what    would 
1  Ala.  App.  320.  have  been  the  cost  at  his  destination 

84  Wall  V.  Atlantic  0.  L.  E.,  71  being  too  remote. 

S.    C.    337,   and   local   cases   cited;  86  Palmer  v.   Louisville   &  N.  E. 

Brooks  V.  E.  Co.,  supra.  Co.   (Misc.),  123  N.  Y.  Supp.  47. 

In  De  Leon  v.  McKerman,  25  N.  86  St.  Louis,  etc.  E.  Co.  v.  Dick- 
Y.  Misc.  182,  a  trunk  was  not  de-  erson,  29  Okla.  386. 
livered  in  time  for  the  sailing  of  a  87  Mexican    Cent.    E.    Co.    v.    De- 
vessel  on  board  which  the  plaintiflf  Eosear  (Tex.  Civ.  App.),  109  S.  W. 
was.     He  got  off  the  vessel  and  re-  949. 
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condition  for  transportation."  Inconvenience  and  mortification 
arising  from  inability  to  attend  social  functions  are  not  elements 
of  damage  for  delay  in  delivering  baggage.'*  Tbough  the  delay 
occurred  after  the  arrival  of  the  baggage  and  the  owner  then 
gave  notice  that  disappointment  would  follow  if  it  was  not 
forwarded,  there  cannot  be  a  recovery  for  mental  anguish  due 
to  disappointment.'" 

§  956.  Liability  of  sleeping-car  companies.  It  is  settled  that 
such  companies  are  not  insurers  of  passengers'  baggage;  their 
utmost  liability  is  that  of  bailees  for  hire,  and  there  is  no  liability 
without  negligence.  Their  duty,  so  far  as  most  of  the  adjudged 
cases  seem  to  have  gone,  is  to  maintain  in  the  car  a  reasonable 
watch  during  the  night  while  the  passenger  is  asleep.*^  This 
duty  has  been  extended  in  a  comparatively  late  case.  "We 
now  go  further,  and,  speaking  with  reference  to  the  facts  of 
this  case,  we  hold  that  the  duty  of  keeping  watch  does  not 
terminate  with  the  period  during  which  the  passenger  is  actually 
asleep,  but  that  it  extends  to  keeping  a  reasonable  watch  over 

88  Kates  T.  &  W.  Co.  v.  Klassen,  508,  6  Am.  Neg.  Eep.  129;  PuU- 
6   Ala.   App.    301.  man  P.   C.  Co.  v.  Gavin,  93   Tenn. 

89  St.  Louis,  etc.  R.  Co.  v.  Camp-  53,  42  Am.  St.  902,  21  L.E.A.  298; 
bell,  108  Ark.  432.  Adams   v.  New   Jersey  S.   Co.,   151 

90  Gulf,  etc.  R.  Co.  v.  Chambers,  N.  Y.  163,  1  Am.  Neg.  Rep.  428,  56 
—  Tex.  Civ.  App.  — ,  149  S.  W.  1182.  Am.  St.  616,  34  L.R.A.  682. 

91  Goldstein  v.   Pullman   Co.,  161  In  Nebraska  a  sleeping-car  com- 

App.   Div.    (N.   Y.)    756;    Pullman  pany,   so  far  as   it  renders  service 

Co.    V.    SchafFner,    126    6a.    609,    9  similar  in  kind  to  an  innkeeper,  is 

L.R.A.(N.S.)    407;    Pullman   P.    C.  g^bjeot  to  the  same  liabilities,  and 

Co.  V.  Woods,  76  Neb.  694;  Cooney  jj    wearing    apparel    placed    by    a 

V.  Pullman  P.  C.  Co.,  121  Ala.  368,  -A  .  ., 

v>.  ../u.,  j-i-j.  xiia,.  uuo,      passenger  in  the  care  of  the  porter 

6  Am.  Neg.  Rep.  1;  Blum  v.  South-  ■      ^  t       t         j..             ., 

«  ,,          -r,    ...  \-.       ,   ■„,.      IS  stolen  from  the  car  the  company 

em  Pullman  P.  C.  Co.,  1  Flip.  500,  •„,,,•,  ,       -d  ,i          t,   ^   ^ 

^   ,     _.      ^^      ,  ._^      '      .          „  vvill  be  liable.    Pullman  P.  C.  Co.  v. 


Lowe,   28   Neb.   239,    6   L.R.A.   809. 


Fed.  Cas.  No.  1,574;  Lewis  v.  New 

York  S.  C.   Co.,  143  Mass.  267,  58  „ 

Am.  Rep.  13.3;  Pullman  P.  C.  Co.  v.  ^"^  ^°^^  ^-  ^^^^^  ^-   ^-   Co.,   16 

Hall,  106  Ga.  765,  71  Am.  St.  293,  ^^^-  ^PP'  ^''^■ 

44  L.R.A.  790;  Same  v.  Pollock,  69  ^°   Tennessee,   in   the   absence  of 

Tex.  120 ;  Sessions  v.  New  York,  etc.  ^^  explanation  concerning  the  loss 

E.   Co.,  78  Hun   541;    Carpenter  v.  of  haggagc  in  a  sleeper,  the  carrier 

New  York,  etc.  E.  Co.,  124  N.  Y.  .53,  is  liable.     Nashville,  etc.  R.  Co.  v. 

21    Am.    St.    644,    11    L.R.A.    759;  Lillio,  112  Tenn.  331,  105  Am.  St. 

Williams  v.  Webb,  27  N.  Y.  Misc.  947. 
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such  of  his  necessary  baggage  and  belongings  as.  he  cannot  con- 
veniently take  with  him  nor  watch  himself  while  he  is  absent 
from  his  berth  in  the  washing-room  preparing  his  toilet  after 
arising  in  the  morning.  This  duty  of  watchfulness  extends  so 
far  as  to  make  the  sleeping-car  company  liable  for  a  negligent 
failure  to  perform  it  to  the  extent  of  any  baggage  or  personal 
belongings  which  the  passenger  may  thereby  lose,  which  are  rea- 
sonably necessary  to  be  taken  by  him  on  his  journey,  regard 
being  had  to  his  station  in  life  and  to  the  length,  purposes  and 
probable  duration  of  his  journey;  nor  does  the  implied  under- 
taking include  a  large  sum  of  money ;  it  cannot  cover  more  than 
a  reasonable  amount  necessary  to  pay  traveling  expenses.** 
What  is  a  reasonable  amount  of  baggage  or  of  money  for  travel- 
ing expenses  for  a  traveler  thus  to  take  with  him  is  a  question 
of  fact  for  a  jury.  *  *  *  Beyond  the  amount  of  baggage  or 
money  which  it  is  thus  reasonably  necessary  for  the  traveler  to 
take  with  him  the  sleeping-car  company  assumes  no  duty  of 
watchfulness  and  is  under  no  liability  in  case  of  loss  or  theft. 
It  is  not  even  a  gratuitous  bailee  in  respect  of  such  excess  of 
money  or  baggage,  nor  is  its  position  even  that  of  a  warehouse- 
man who  furnishes  houseroom  merely  without  assuming  any 
duty  of  watchfulness."  ®^  The  conclusions  arrived  at  in  deter- 
mining the  case  in  hand  were  that  the  company  is  not  responsible 
for  a  sum  in  excess  of  what  it  was  reasonable  for  the  passenger 
to  have,  though  it  was  stolen  by  its  servants.  It  is  responsible 
to  the  extent  of  such  sum  where  it  was  stolen  by  such  servants, 
though  the  passenger's  negligence  afforded  the  opportunity  for 
the  thef  t.^*    But  it  is  not  responsible  if  the  loss  was  the  result  of 

98  Pullman  Co.  v.  Green,  128  Ga.  Co.,  51  Fed.  796;  Williams  v.  Webb, 

142,  119  Am.  St.  368;  Lewis  v.  New  27  N.  Y.  Misc.   508;   Illinois   Cent. 

York  S.  C.  Co.,  143  Mass.  267,   58  r.  Co.  v.  Handy,  63  Miss.  609. 

Am.  St.  135;  Cooney  v.  Pullman  P.  93  jj^^^.  ^   ^^^  York,  etc.  Co.,  28 
C.   Co.,  121   Ala.   368,  6  Am.  Neg. 
Rep.  1;  Blum  v.  Southern  Pullman 
P.  0.  Co.,  1  Flip.  500,  Fed.  Cas.  No. 

1,574;  Woodruff  S.  &  P.  Coach  Co.  l^^-      ^ee    Bacon   v.    Pullman    Co., 

V.  Diehl,  84  Ind.  474,  43  Am.  Eep.  stated  in  note  to  §  954. 

102;  Pullman  O   Co.  v.  Gardner,  3  9*  Pullman    P.    C.    Co.    t.   Gavin, 

Penny.  78 ;  Barrott  v.  Pullman  P.  C.  supra. 


Mo.  App.  199,  approved  in  Levins  v. 
New  York,   etc.   E.   Co.,   183 
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the  servants'  negligence  in  guarding  the  property  if  the  passen- 
ger's neglect  contributed  directly  thereto.'*  If  the  passenger 
does  not  adduce  evidence  to  show  what  was  a  reasonable  sum  for 
him  to  take  on  his  person  the  recovery  cannot  exceed  nominal 
damages.®*  The  measure  of  liability  for  property  lost  or  stolen 
is  the  market  value  if  it  has  such,  otherwise  the  actual  loss  in 
money  which  the  owner  would  sustain  by  being  deprived  of 
the  property.  In  the  absence  of  proof  of  market,  value  the 
testimony  of  the  owner  as  to  the  value  of  the  property  is  suf- 
ficient to  sustain  a  recovery."  Liability  extends  to  articles  of 
jewelry  and  the  like,"  though  they  were  not  in  condition  to  be 
used  in  the  ordinary  way  if  they  were  injured  during  the  time 
their  owner  was  traveling."  Exemplary  damages  may  be  re- 
covered from  a  sleeping-car  company  and  a  railroad  company 
made  a  defendant  with  it  for  the  failure  of  the  servants  of  the 
former  to  keep  watch  over  a  passenger  asleep  in  her  berth  where- 
by she  was  robbed  and  a  technical  assault  committed  upon  her.* 
The  theft  of  medicine  and  stimulants  from  an  invalid  passenger 
by  the  servant  of  a  sleepjng-car  company  is  cause  for  the  recov- 
ery of  compensation  for  physical  suffering  and  mental  distress 
and  the  value  of  the  articles  taken.  If  the  plaintiff  could  have 
immediately  supplied  herself  with  other  like  articles  the  cost  of 
doing  so  would  have  measured  the  recovery.* 

By  refusing  to  furnish  a  berth  to  one  who  has  paid  for  it  and 
compelling  him  to  sit  up  all  night  in  a  day  coach  a  sleeping- 

»8  Root    V.    New    York,    etc.    Co.,  N.  Y.  Misc.  513,  27  N.  Y.  Misc.  508. 

supra;  Pullman  P.   C.   Co.  v.  Mat-  9T  Cooney  v.   Pullman  P.   0.   Co., 

thews,  74  Tex.  654,  15  Am.  St.  873.  supra. 

98  Wilson   V.   Baltimore  &   0.   R.  98  Pullman  Co.  v.  Green,  128  Ga. 

Co.,  32  Mo.  App.  682;  Illinois  Cent.  142^  jjg  ^m.  St.  368. 

E.  Co.  V.  Handy,  63  Miss.  609.  99  puHman   Co.  v.   Schaffner,   126 

The  sum  of  $1,250,  the  custody  of  (,^    ggg^  g  l.r.a.(N.S.)    407. 

which   is  retained  hy   a   passenger  ^  ^.^^^^^   ^_   Southern  R.   Co.,   89 

going  from  Detroit  to  New  York,  „     _        „ 

and  which  he  intended  to  deposit  in  '      ' 
a  bank  on  reaching  Boston,  is  not 


2  Bacon  v.  Pullman  Co.,  159  Fed. 


.     ^  -      ;.  1,    16    L.R.A.(N.S.)    578.     Pardee, 

necessary  or  convenient  for  the  rea-  '                       \         1       •            a,.ucc, 

sonable  expenses  of  his  trip,  and  the  C.  J.,  dissenting  on  the  ground  that 

sleeping-car  company  is  not  liable  the  suffering  was  caused  by  the  dis- 

for  its  loss.    Williams  t.  Webb,  22  ease. 
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car  company  renders  itself  liable  for  damages,®  including  what- 
ever inconvenience  and  mortification  is  suffered.  The  cause  of 
action' rests  upon  both  the  contract  and  the  tort;  the  extent 
of  the  injury  proximately  resulting  ia  the  matter  to  be  de- 
termined. The  daanages  must  be  commensurate  with  the  in- 
jury, whether  in  the  contemplation  of  the  parties  when  the 
contract  was  made  or  not.*  The  breach  of  a  contract  to  furnish 
a  stateroom  is  attended  with  liability  for  the  price- paid  for  it 
or  the  value  of  the  room  for  the  term  it  was  hired;  Exemplary 
damages  are  not  recoverable.*  The  price  paid  for  a  ticket  and 
interest  thereon  is  the  measure  of  recovery  in  favor  of  a  person 
afflicted  with  a  contagious  or  infectious  disease,  the  rules  of  the 
company  denying  such  persons  the  right  to  accommodations.® 
It  cannot  be  declared  as  matter  of  law  that  the  failure  to  pro- 
vide a  properly  warmed  and  comfortable  car  does  not  involve 
responsibility  for  a  violent  cold  and  a  resulting  permanent  in- 
jury to  the  eyes  of  a  passenger.''  There  is  no  actionable  con- 
nection between  the  failure  to  furnish  a  continuous  passage  in 
a  coach  and  an  injury  sustained  by  a  passenger  after  alighting 
at  an  intermediate  point  and  while  waiting  there  for  another 

8  Taylor  v.   Wabash   E.   Co.,   130  King,  99  Fed.  380,  39  C.  C.  A.  573, 

Mo.   App.    582     (compensatory   and  7  Am.  Neg.  Rep.  376.     See  Nevin  v. 

punitive)  ;   Lignante  v.  Panama  E.  Pullman  P.  C.  Co.,  106  111.  222,  46 

Co.,  147  App.  Div.  (N.  Y.)  97;  Pull-  Am.  Eep.  688. 

man   Co.   v.   Willett,   7    Ohio  C.   C.  Punitive  damages  may  not  be  as- 

(N.S.)    173,  aflSrmed  without  opin-  sessed  where  a  passenger  is  unable 

ion,  72  Ohio  690;  Pullman  P.  C.  Co.  to   produce  his   lower  berth  ticket, 

V.   Hocker,   41   Tex.   Civ.   App.   607  and  is  refused  the  right  to  occupy  a 

(both  carrier  and  Pullman  Company  lower  berth  on  the  ground  that  all 
liable)  ;  Central  E.  Co.  v.  Knight,  3  the  lower  berths  are  taken,  and,  re- 
Ala.  App.  436;  Braum  v.  Webb,  32  fusing  an  upper  berth,  is  compelled 
N.  Y.  Misc.  243,  668  (sustaining  a  to  ride  in  the  day  coach.  Arm- 
verdict  for  $750)  ;  Pullman  P.  C.  Co.  strong  v.  Pullman  Co.,  —  Miss.  — . 
V.   Nelson,    22    Tex.    Civ.   App.   223  66  So.  283. 

( sustaining   a   verdict   for   $900   in  4  Pullman  Co.  v.  Booth,  supra. 

favor  of  a  sick  woman  who  was  put  6  Clark  v.  New  York,  etc.  R.  Co., 

in   a   smoking   compartment,   where  40  N.  Y.  Misc.  691. 

she  was   annoyed  by   profane  talk,  6  Pullman  C.   Go.  v.  Krauss,  145 

her    condition    being    aggravated);  Ala.  395,  4  L.E.A. (N.S.)    103. 

Pullman  P.   0.   Co.  v.   Booth    (Tex.  7 Hughes  v.  Pullman's  P.  C.  Co., 

Civ.  App.),  28  S.  W.  719;  Same  v.  74  Fed.  499,  10  Am.  Neg.  .Cas.  689. 
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coach.  The  failure  to  furnish  a  drawingroom  for  an  invalid 
on  a  stipulated  train  does  not  impose  liability  for  an  injury  to 
his  health  caused  by  sitting  in  an  ordinary  coach  where  the 
carrier  offered  the  desired  accommodations  on  another  train. ^ 
The  denial  of  the  alleged  right  of  a  passenger  who  has  paid  for 
one  berth  in  a  sleeping  car  to  use  the  same  as  a  bed  during  the 
day  time  involves  only  liability  for  such  damages  as  directly, 
naturally  and  proximately  result.  Though  physical  suffering 
resulted  because  of  the  condition  of  the  passenger,  he  cannot 
recover  for  mental  suffering  in  the  absence  of  proof  of  uncivil 
treatment.^*  It  is  more  in  accordance  with  the  weight  of  au- 
thority and  especially  with  the  tendency  of  the  recent  cases  to 
hold  that  the  physical  inconvenience  and  discomfort  caused  by 
the  failure  to  furnish  a  berth  supports  a  claim  for  compensation 
for  mental  suffering  and  humiliation.*^  In  the  absence  of 
malice,  wilfulness  or  inhumanity  there  cannot  be  a  recovery  for 
fright,  alarm,  anxiety,  humiliation  or  distress  in  the  absence  of 
physical  injury,  nor  for  such  injury  wholly  caused  by  the  mental 
state  of  the  person  who  has  not  been  provided  with  the  accom- 
modations contracted  for.*^  Reckless  disregard  of  the  rights  of 
a  passenger  to  a  sleeping  compartment  justifies  the  imposition  of 
exemplary  damages.*'  A  woman  expelled  from  a  berth  for 
which  she  has  paid  and  obliged  to  sit  in  a  day  coach  the  re- 
mainder of  the  night  may  recover  for  the  consequences  of  a  mis- 
carriage if  no  other  berth  was  put  at  her  disposal;  it  is 
immaterial  whether  her  condition  was  known  to  the  defendant 
or  not.**  Distress  of  body  and  mind  are  elements  of  damage 
for  refusing  to  furnish  a  white  passenger  accommodations  in  a 
coach  other  than  one  to  which  negroes  were  admitted  in  violation 

8  Pullman  Co.  v.  Stern,  88  Miss.  C.  C.  649,  affirmed  without  opinion, 
390.  72  Ohio  St.  690.     See  §  943. 

9  Ingraham  v.   Pullman  Co.,   190  ig  gmitii  v.  Pullman  Co.,  138  Mo. 
Mass.   33,   2  L.R.A.(N.S.)  1087,  19  ^p^    338 

^ToP^^Lnt   Tco.  V.  Fowler,  ^^^^^  -  ^-thern  K.  Co.,  90 
6  Tex.  Civ.  App.  755.    But  see  Texas  S.  C.  358,  38  L.R.A.(N.S.)   258. 
cases  cited  in  notes  to  §  943.                     **  Mann  Boudoir  Car  Co.  v.  Du- 
ll Pullman  Co.  v.  Willett,  27  Ohio  pre,  54  Fed.  646,  21  L.R.A.  289. 
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of  a  statute  requiring  separate  accommodations  for  the  wMte 
and  colored  races." 

IB  Alabama  &  V.  K.  Co.  v.  Morris,      103  Miss.  511    (reducing  a  verdict 
for  $15,000  to  $2,000). 
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CHAPTER  XXIL 

TELEGRAPH  AND  TELEPHONE  COMPANIES. 

§  957.  Nature  of  their  duty;   damages  for  refusing  service. 

958.  Limitation  of  liability;  who  bound  by  stipulations;  conflict  of  laws. 

959.  Liability  for  neglect  where  message  in  cipher  or  company  is  not 

informed  of  its  importance. 

960.  Same  subject;  opposing  view. 

961.  Liability  when  object  of  sender  known. 

962.  Same  subject;  illustrations. 

963.  Same  subject;  further  illustrations. 

964.  Same  subject;  other  illustrations. 

965.  Same  subject;  loss  of  claim;  physical  pain;  loss  of  life;  injury  to 

credit;   trouble,  inconvenience,  annoyance. 

966.  Same, subject;  liability  for  expenses. 

967.  Same  subject;  loss  of  employment  and  profits  of  business. 

968.  When  company  charged  with  knowledge  of  sender's  purpose.  ^ 

969.  Same  subject;  details  need  not  be  disclosed. 

970.  Same  subject;  result  of  the  decisions. 

971.  Same  subject;  opposing  view. 

972.  Form  of  action;  who  may  sue. 

973.  Mitigation  of  damages  by  injured  party. 

974.  Exemplary  damages. 

975.  Damages  for  mental  suffering;  evidence. 

976.  Same  subject;  reasons  upon  which  liability  rested. 

977.  Same  subject;  opposing  authorities. 

978.  Same  subject;  grounds  upon  which  liability  denied. 

979.  Same  subject;  summary  of  the  authorities. 

980.  Same  subject;  conclusion  of  author. 

981.  Same  subject;  notice  to  the  company. 

982.  Same  subject;  measure  of  damages;  recoveries  in  particular  eases.     • 

§  957.  Nature  of  their  duty;  damages  for  refusing  service. 

Telegraph  and  telephone  companies,  by  reason  of  their  public 

employment,  their  contracts,  and,  to  some  extent,  by  force  of 

statutes,  are  bound  to  receive,  transmit  and  deliver  messages 

with  impartiality,  care  and  diligence.     They  do  not  undertake 

this  with  the  same  absoluteness  as  common  carriers.     Though 

they  have  sometimes  been  regarded  as  such  the  decided  weight 

of  authority  is  that,  independent  of  a  statute  or  a  provision  in 
Suth.  Dam.  Vol.  III.— 69. 
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a  constitution,^  their  liabilities  are  not  to  be  measured  by  the 
same  standard  which  is  imposed  upon  carriers.*  They  are  bound 
to  employ  competent  and  faithful  agents  who  will  perform  their 
duties  with  a  degree  of  care  and  diligence  proportioned  to  their 
delicacy  and  importance.'     The  omission  to  send  a  message  or 


1  Lothian  v.  Western  U.  Tel.  Co., 
25  S.  D.  319.  See  Postal  Tel.  &  C. 
Co.  V.  Wells,  82  Miss.  733  (the  con- 
stitution declares  companies  to  be 
common  carriers) ;  Providence- W. 
Ins.  Co.  V.  Western  U.  Tel.  Co.,  247 
111.  84,  5  N.  C.  C.  A.  660,  139  Am. 
St.  314,  30  L.R.A.(]Sr.S.)  1170;  Kir- 
hj  T.  Same,  7  S.  D.  623,  30  L.R.A. 
612;  Western  U.  Tel.  Co.  v.  Eu- 
banks,  100  Ky.  591, 1  Am.  Neg.  Rep. 
244,  66  Am.  St.  361,  36  L.R.A.  711; 
Same  v.  Chamblee,  122  Ala.  428; 
Stamey  v.  Western  U.  Tel.  Co.,  92 
Ga.  613,  44  Am.  St.  95;  Western  U. 
Tel.  Co.  V.  Reeves,  34  Okla.  468. 

"Telephone  companies  are,  to  a 
limited  extent,  and  yet  in  a  strict 
sense,  common  carriers  of  intelli- 
gence and  news,  and  are  bound  to 
aflford  equal  facilities  to  all  in  like 
situations."  Huffman  v.  Marcy 
Tel.  Co.,  143  Iowa  590,  23  L.R.A 
(N.S.)   1010,  citing  several  cases. 

2  Baldwin  v.  United  States  Tel. 
Co.,  45  N.  y.  744,  6  Am.  Rep.  165; 
Ayres  v.  Western  U.  Tel.  Co.,  65 
App.  Div.  (N.  Y.)  149;  Kiley  v. 
Same,  109  N.  Y.  236;  Leonard  v. 
New  York,  etc.  Tel.  Co.,  41  N.  Y. 
544,  1  Am.  Rep.  446;  Bartlett  v. 
Western  U.  Tel.  Co.,  62  Me.  209,  16, 
Am.  Rep.  437;  Camp  v.  Same,  1 
Mete.  (Ky.)  164;  De  Rutte  v.  New 
York,  etc.  Tel.  Co.,  30  How.  Pr.  403, 
1  Daly  547 ;  New  York,  etc.  Tel.  Co. 
V.  Dryburg,  35  Pa.  298,  78  Am.  Dec. 
338;  Pasamore  v.  Western  U.  Tel. 
Co.,  78  Pa.  238;  Birney  v.  New  York, 
etc.  Tel.  Co.,  18  Md.  341;  Wann  v. 
Western   U.   Tel.   Co.,   37   Mo.   472, 


90  Am.  Dec.  395;  Washington  Tel. 
Co.  V.  Hobson,  15  Gratt.  122;  West- 
ern U.  Tel.  Co.  V.  Carew,  15  Mich. 
525;  Aiken  v.  Telegraph  Co.,  5  S. 
C.  358;  Telegraph  Co.  v.  Griswold, 
37  Ohio  St.  301,  41  Am.  Rep.  500; 
Marr  v.  Western  U.  Tel.  Co.,  85 
Tenn.  529;  Western  U.  Tel.  Co.  v. 
Neill,  57  Tex.  283,  44  Am.  Rep.  589; 
Same  v.  Edsall,  63  Tex.  668;  Pear- 
sail  v.  Western  U.  Tel.  Co.,  124  N. 
Y.  256,  21  Am.  St.  662;  Western  U. 
Tel.  Co.  v.  Stratemeier,  6  Ind.  App. 
125;  Smith  v.  Western  U.  Tel.  Co., 
57  Mo.  App.  259;  Postal  Tel.  C.  Co. 
V.  Barwise,  11  Colo.  App.  328; 
Primrose  v.  Western  U.  Tel.  Co.,  154 
U.  S.  1,  14,  38  L.  ed.  883;  Western 
U.  Tel.  Co.  v.  Lawson,  66  Kan.  660, 
14  Am.  Neg.  Rep.  41;  Murray  v. 
Postal  Tel.  &  C.  Co.,  210  Mass.  188 ; 
Stone  Co.  v.  Postal  Tel.  C.  Co.,  35 
R.  I.  498;  Western  U.  Tel.  Co.  v. 
Ivy,  177  Fed.  63,  100  C.  0.  A.  481; 
Same  v.  Bickerstaff,  100  Ark.  1; 
Postal  Tel.-C.  Co.  v.  Pace  G.  Co. 
(Tex.  Civ.  App.),  126  S.  W.  1172. 
See,  as  to  telephone  companies. 
State  V.  Citizens'  Tel.  Co.,  61  S.  0. 
83,  85  Am.  St.  870,  55  L.R.A.  139; 
Gwynn  v.  Same,  69  S.  C.  434,  104 
Am.  St.  819,  67  L.R.A.  111. 

3  Glawson  v.  Southern  Bell  Tel.  & 
T.  Co.,  9  Ga.  App.  450.- 

A  higher  degree  of  diligence  is 
required  of  them  than  an  ordinary, 
prudent  and  diligent  man  would  ex- 
ercise in  the  discharge  of  his  own 
business  under  like  circumstances. 
Considerations  of  public  policy  de- 
mand that   they  shall  be  held  re- 
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to  promptly  deliver  one  which  has  been  transmitted,  or  the 
occurrence  of  an  error  in  its  tenor  is  prima  facie  evidence  of 
neglect  on  the  part  of  the  company,  and  the  burden  of  proof  is 
upon  them  to  show  that  such  failure  or  mistake  happened  with- 
out their  fault,  as  the  means  of  doing  so  are  peculiarly  within 
their  power.*  Evidence  of  long  delay  in  delivering  a  message, 
in  the  absence  of  an  affirmative  explanation,  tends  to  show  wil- 
fulness.^ The  former  of  these  rules  does  not  apply  where  stipu- 
lations limiting  the  liability  of  the  company  for  error  in  an 
unrepeated  message  are  sustained,  except  where  it  is  the  result 
of  wilful  misconduct  or  gross  neglect.  The  sender  of  such  a 
message  cannot  recover  damages  in  excess  of  the  stipulated  sum 
unless  he  shows  that  the  neglect  was  gross  or  wilful,*  or  that  the 


sponsible  for  a  very  Mgh  degree  of 
diligence.  Jones  v.  Telegraph  Co., 
101  Tenn.  442;  Telegraph  Co.  v. 
Frith,  105  Tenn.  167. 

*  Jackson  v.  Western  U.  Tel.  Co., 
174  Mo.  App.  70;  Western  V.  Tel. 
Co.  T.  Ivy,  100  0.  C.  A.  481,  177 
Fed.  63,  Shepard  v.  Western  U. 
Tel.  Co.,  143  N.  C.  244,  118 
Am.  St.  796;  Carter  v.  Same,  141 
N.  C.  374;  Cogdell  v.  Same,  135  N. 
C.  431;  Sullivan  v.  Same,  11  Ohio 
C.  C.  (N.  S.)  129,  30  Ohio  C.  C.  435; 
Bailey  v.  Same,  227  Pa.  522,  43 
L.R.A.(N.S.)  502;  Garner  v.  Same, 
87  S.  C.  316;  Leppard  v.  Same,  88 
S.  0.  388;  Kirby  v.  Same,  77  S.  C. 
404;  Eaker  v.  Same,  75  S.  C.  97; 
Arial  v.  Same,  70  S.  C.  418;  Lo- 
thian v.  Same,  25  S.  D.  319;  West- 
ern U.  Tel.  Co.  V.  Hamilton,  36  Tex. 
Civ.  App.  300;  Same  v.  Bennett,  3 
Ala.  App.  275;  Wilhelm  v.  Western 
U.  Tel.  Co.,  90  S.  C.  536,  5  N.  C.  C. 
A.  656;  Baldwin  v.  United  States 
Tel.  Co.,  45  N.  Y.  744,  6  Am.  Rep. 
165;  Bartlett  v.  Western  U.  Tel. 
Co.,  62  Me.  209,  16  Am.  Rep.  437; 
Rittenhouse  v.  Independent  Line  of 
of  Tel.,  44  N.  Y.  263;  Western  U. 
Tel.   Co.  V    Carew,   15   Mich.   525; 


Tyler  v.  Western  U.  Tel.  Co.,  60  111. 
421,  14  Am.  Rep.  38,  74  111.  168; 
Little  Rock,  etc.  Tel  Co.  v.  Davis, 
41  Ark.  79;  Western  U.  Tel.  Co.  v. 
Short,  53  id.  434,  9  L.R.A.  744; 
Same  v.  Crall,  38  Kan.  679;  Tele- 
graph Co.  V.  Griswold,  37  Ohio  St. 
301;  Wesiprn  U.  Tel.  Co.  v.  Edsall, 
61  Tex.  668;  Pearsall  v.  Western. U. 
Tel.  Co.,  124  N.  Y.  256,  21  Am.  St. 
662;  Reed  v.  Western  U.  Tel.,  135 
Mo.  661,  58  Am.  St.  609,  34  L.R.A. 
492;  Western  U.  Tel.  Co.  v.  Hines, 
22  Tex.  Civ.  App.  315;  Smith  v. 
Western  U.  Tel.  Co.,  57  Mo.  App. 
259;  Western  U.  Tel.  Co.  v.  Lyman, 
3  Tex.  Civ.  App.  460;  Same  v. 
Chamblee,  122  Ala.  428,  citing  the 
text;  Curtin  v.  Western  U.  Tel.  Co., 
16  N.  Y.  Misc.  347. 

Substantially  the  same  measure 
of  diligence  is  required  of  tele- 
phone companies.  Telephone  Co.  v. 
Brown,  104  Tenn.  56,  78  Am.  St. 
906. 

B  Baker  v.  Western  U.  Tel.  Co.,  84 
S.  C.  477,  137  Am.  St.  848,  and  lo- 
cal cases  cited. 

6  Hart  V.  Western  U.  Tel.  Co.,  66 
Cal.  579;  Aiken  v.  Same,  69  Iowa 
31,   58   Am.   Rep.   210;   Womack  v. 
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repetition  of  it  would  not  have  prevented  the  delay  complained 
of/  as  where  the  message  is  sent  to  the  wrong  place.'  Such 
companies  are  bound  to  accept  and  send  messages  presented, 
and  may  charge  therefor.  They  do  not  escape  liability  for  the ' 
consequences  of  negligence  by  accepting  messages  and  assuming 
to  transmit  them  without  charge.  In  other  words,  a  want  of 
consideration  is  not  a  defense  to  an  action  for  negligence.' 
The  sender  of  a  message  which  is  to  be  transmitted  beyond  the 
lines  of  the  telegraph  company  which  receives  it  may  designate 
the  telephone  company  by  whose  line  he  desires  the  message 
to  be  forwarded;  if  delay  results  from  attempting  to  forward 
the  jnessage  over  the  line  of  a  different  telephone  company  than 
was  directed  the  telegraph  company  must  answer  for  the  conse- 
quences.^" 

The  damages  for  refusing  to  send  a  message  are  not  limited 
to  such  as  were  contemplated ;  the  action  therefor  is  in  tort  for 
the  breach  of  a  public  duty,  and  liability  attaches  for  all  the 
consequences  proximately  following. ^^  A  telephone  company 
which  breaches  its  contract  to  connect  an  individual's  private 
line  with  an  exchange  is  liable  for  the  loss  of  the  net  value  of 
the  service  the  plaintiff  was  entitled  to  receive,  but  not  for 
exemplary  damages.''^  Such  value  is  measurable  by  the  in- 
creased expense  of  doing  business  and  the  loss  of  customers 
where  a  telephone  company  refuses  to  continue  service  to  a 
patron. '^ 

§  958.  Limitation  of  liability;  who  bound  by  stipulations; 
conflict  of  laws.  According  to  the  preponderance  of  authority 
such  companies  may  make  reasonable  regulations  for  the  safe 

Same,    58    Tex.    176,    44   Am.   Eep.  Bertuch  v.  United  States  &  H.  Tel. 

614;    Redington    v.    Pacific   P.    Tel.  &  c.  Co.,  79  N.  Y.  Misc.  10. 
Co.,  107  Cal.  317,  48  Am.  St.  132;  10  Western  U.  Tel.  Co.  v.  Turner, 

Garrett  v.  Western  U.  Tel.  Co.,  83  „.  rp        ,q^ 


iiCordell  v.  Western  U.  Tel.  Co, 


Iowa  257. 

T  North  Packing  &  P.  Co.  v.  West- 
em  U.  Tel.  Co.,  70  HI.  App.  275.  ^^^  N.  C.  402,  22  L.R.A.(N.S.)   540. 

8 Western 'U.  Tel.  Co.  v.  Lyman,  "Cumberland   Tel.    &   T.    Co.   v. 

3  Tex.  Civ.  App.  460.  Cartwright  Tel.  Co.,  12^  Ky.  395. 

9  Western   U.   Tel.   Co.   v.    Snod-  w  Southern  BeU  Tel.  &  T.  Co.  ▼. 

grass,  94  Tex.  284,  86  Am.  St.  851;  Earle,  118  Ga.  506. 
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and  proper  conduct  of  their  business,  and  contract  with  the 
sender  of  a  message  so  as  to  relieve  themselves  from  liability 
for  inadvertencies,  but  not  for  gross  negligence,  misconduct  or 
bad  faith."  Regulations  and  contracts  exempting  them  from 
the  payment  of  damages  for  errors  in  the  transmission  of  mes- 
sages, unless  repeated  at  an  extra  compensation  to  be  paid  by 
the  sender,  have  been  sustained  as  reasonable.  Bigelow,  0.  J., 
said:  "In  view  of  the  risks  and  uncertainties  attendant  on  the 
transmission  of  messages  by  means  of  electricity  and  the  dif- 
ficulties in  the  way  of  guarding  against  errors  and  delay  in  the 


14  Western  U.  Tel.  Co.  v.  Aimis- 
ton  C.  Co.,  6  Ala.  App.  351  j  West- 
ern U.  Tel.  Co.  V.  Alford,  110  Ark. 
379,  50  L.RA.(N.S.)  94;  Western 
U.  Tel.  Co.  V.  Hearn,  110  Ark.  176; 
Western  U.  Tel.  Co.  v.  Compton,  114 
Ark.  193;  Western  U.  Tel.  Co.  v. 
Dobyns,  41  Okla.  403;  Western  U. 
Tel.  Co.  V.  Louisell,  161  Ala.  231; 
Weld  V.  Postal  Tel.-C.  Co.,  199  N. 
Y.  88,  5  N.  C.  C.  A.  992;  Lothian  v. 
Western  U.  Tel.  Co.,  25  S.  D.  319; 
Western  U.  Tel.  Co.  v.  Bennett 
(Tex.  Civ.  App.),  124  S.  W.  151; 
Same  v.  Robertson  (Tex.  Civ.  App.), 
126  S.  W.  629;  Same  v.  Carew,  15 
Mich.  525;  United  States  Tel.  Co. 
v.  Gildersleeve,  29  Md.  248;  West- 
ern U.  Tel.  Co.  v.  Graham,  1  Colo. 
230;  Same  v.  Fontaine,  58  Ga.  433; 
True  V.  International  Tel.  Co.,  60 
Me.  9;  Western  U.  Tel.  Co.  v, 
Buchanan,  35  Ind.  429,  9  Am.  Rep. 
744;  Same  v.  Meek,  49  Ind.  53; 
Same  v.  Fenton,  52  Ind.  1;  Candee 
V.  Western  U.  Tel.  Co.,  34  Wis.  471, 
17  Am.  Rep.  452;  Sweatland  v. 
Illinois,  etc.  Tel.  Co.,  27  Iowa  433, 
1  Am.  Rep.  285;  Man  villa  v.  West- 
ern U.  Tel.  Co.,  37  Iowa  214,  18 
Am.  Rep.  8;  Breese  v.  United  States 
Tel.  Co.,  48  N.  Y.  132,  8  Am.  Rep. 
536,  45  Barb.  274;  Grinnell  v.  West- 
ern U.  Tel.  Co.,  113  Mass.  299,  18 
Am.  Rep.  485;   Passmore  v.  Same, 


78  Pa.  238;  Western  U.  Tel.  Co.  v. 
Way,  83  Ala.  542;  American  U.  Tel. 
Co.  V.  Daugherty,  89  Ala.  191; 
Western  U.  Tel.  Co.  v.  Crall,  38 
Kan.  679,  5  Am.  St.  795;  Mowry 
V.  Western  U.  Tel.  Co.,  51  Hun  126; 
Lassiter  v.  Same,  89  N.  C.  334; 
Telegraph  Co.  v.  Griswold,  37  Ohio 
St.  301,  41  Am.  Rep.  500;  Marr  v. 
Western  U.  Tel.  Co.,  85  Tenn.  529; 
Pepper  v.  Telegraph  Co.,  87  Tenn. 
554,  4  L.R.A.  660;  Telegraph  Co.  v. 
Munford,  87  Tenn.  190,  10  Am.  St. 
630;  Western  U.  Tel.  Co.  v.  Neill, 
57  Tex.  283,  44  Am.  Rep.  589; 
Thompson  v.  Western  U.  Tel.  Co., 
64  Wis.  531,  54  Am.  Rep.  644; 
Western  U.  Tel.  Co.  v.  Briscoe,  18 
Ind.  App.  22,  3  Am.  Neg.  Rep.  545; 
Riley  v.  Western  U.  Tel.  Co.,  8  N. 
Y.  Misc.  217;  Ayres  v.  game,  65 
App.  Div.  (N.  Y.)  149;  Dixon  v. 
Same,  3  App.  Div.  (N.  Y.)  60.  See 
Brooks  V.  Same,  26  Utah  147. 

A  telegraph  company  which  con- 
tracts for  an  extra  charge  to  de- 
liver a  message  beyond  its  free  de- 
livery limits  cannot  avoid  liability 
to  the  sendee  for  its  negligent  delay 
in  delivery  by  relying  upon  a  stipu- 
lation on  the  back  of  the  message 
providing  that  it  is  the  agent  of 
sender  without  liability.  Western 
U.  Tel.  Co.  V.  Taylor,  —  Tex.  Civ. 
App.  — ,  167  S.  W.  289. 
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performance  of  such  service,  *  *  *  and  also  of  the  very 
extensive  liability  to  damages  vehich  may  be  incurred  by  a  fail- 
ure to  deliver  a  message  accurately,  we  think  it  just  and  rea- 
sonable that  the  conductor  of  a  telegraph  should  require  that 
additional  precautions  should  be  taken  to  ascertain  the  accuracy 
of  the  messages  as  received,  at  the  request  and  expense  of  the 
parties  interested,  if  they  intend  to  hold  him  responsible  in 
damages  for  any  mistake  which  may  have  taken-  place  in  the 
transmission  of  the  messages.  There  is  nothing  in  this  regula- 
tion which  tends  to  embarrass  or  hinder  the  free  use  of  the 
telegraph  or  to  impose  on  those  having  occasion  to  transmit  or 
receive  messages  any  onerous  or  impracticable  duty."  ^*  Where 
the  sender  of  the  message  sent  it  in  response  to  a  message  from 
the  plaintiff  he  acted  as  the  agent  of  the  latter,  who,  on  receiving 
the  message,  was  bound  by  the  contract  of  the  former  with  the 
telegraph  company." 


IB  Weld  V.  Postal  Tel.-Cable  Co., 
210  N.  Y.  59;  Western  U.  Tel.  Co. 
V.  Dobyns,  41  Okla.  403  (in  the  ab- 
sence of  wilful  misconduct  and 
gross  negligence) ;  Jacob  v.  Western 
U.  Tel.  Co.,  135  Mich.  600;  Ellis  v. 
American  Tel.  Co.,  13  Allen  226; 
Western  U.  Tel.  Co.  v.  Carew,  15 
Mich.  525;  United  States  Tel.  Co.  v. 
Gildersleeve,  29  Md.  341;  Birney  v. 
New  York,  etc.  Tel.  Co.,  18  Md.  341; 
Western  U.  Tel.  Co.  v.  Graham,  1 
Colo.  230;  Wolf  v.  Western  U.  Tel. 
Co.,  62  Pa.  83,  1  Am.  Rep.  387; 
Sweatland  v.  Illinois,  etc.  Tel.  Co., 
27  Iowa  433,  1  Am.  Rep.  285;  Hart 
V.  Western  U.  Tel.  Co.,  66  Cal.  579; 
Coit  V.  Same,  130  Cal.  657,  53  L.R.A. 
678;  Becker  v.  Same,  11  Neb.  87, 
38  Am.  Rep.  356  (the  rule  in  Ne- 
braska has  been  changed  by  stat- 
ute. Western  U.  Tel.  Co.  v.  Reals, 
56  Neb.  415,  5  Am.  Neg.  Rep.  316)  ; 
Western  U.  Tel.  Co.  v.  Neill,  57 
Tex.  283,  44  Am.  Rep.  589;  Womack 
V.  Western  U.  Tel.  Co.,  58  Tex.  17«, 


44  Am.  Rep.  614;  Western  U.  Tel. 
Co.  V.  Hearne,  77  Tex.  83;  Reding- 
ton  V.  Pacific  P.  Tel.  C.  Co.,  107  Cal. 
317,  48  Am.  St.  132 ;  Coit  v.  Western 
U.  Tel.  Co.,  130  Cal.  657 ;  Birkett  v. 
Same,  103  Mich.  361,  50  Am.  St. 
374,  33  L.R.A.  404;  Western  U.  Tel. 
Co.  V.  Elliott,  7  Tex.  Civ.  App.  482; 
Ayres  v.  Western  U.  Tel.  Co.,  65 
App.  Div.  (N.  Y.)  149;  Bierhaus  v. 
Western  U.Tel.  Co.,  8  Ind.,App.  246. 
See  as  to  waiver  of  condition  re- 
quiring message  to  be  repeated, 
Western  U.  Tel.  Co.  v.  Reeves,  8 
Tex.  Civ.  App.  37. 

iSHalsted  v.  Postal  Tel.-C.  Co., 
193  N.  Y.  293,  127  Am.  St.  952,  19 
L.R.A.(N.S.)  1021;  Coit  v.  Western 
U.  Tel.  Co.,  130  Cal.  657,  citing  Ellis 
V.  American  Tel.  Co.,  95  Mass.  226; 
Curtin  v.  Western  U.  Tel.  Co.,  16  N. 
Y.  Misc.  348;  De  Rutte  v.  New 
York,  etc.  Tel.  Co.,  1  Daly  556,  30 
How.  Pr.  403.  New  York,  etc.  Tel. 
Co.  V.  Dryburg,  35  Pa.  303,  78  Am. 
Dec.    338,    and    De   La    Grange   v. 
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The  doctrine  that  such  companies  may  so  limit  their  liability 
is  strongly  opposed  by  several  courts  of  good  standing,  some  of 
which  have  recently  overruled  cases  holding  in  accordance  with 
the  view  stated."  If  the  message  transmitted  is  written  on 
paper  which  does  not  contain  the  regulations  or  stipulations 
which  limit  the  company's  liability  the  sender  is  not  bound  by 
them  unless  it  is  shown  he  had  knowledge  of  them.^'     Such 


Southwestern  Tel.  Co.,  25  La.  Ann. 
383,  are  referred  to  as  favoring  the 
opposite  view. 

IV  Postal  Tel-C.  Co.  v.  Wells,  82 
Miss.  733  (are  common  carriers) ; 
Strong  V.  Western  U.  Tel.  Co.,  18 
Idaho  389,  30  L.E.A.(N.S.)  409; 
Walker  v.  Same,  75  S.  C.  512;  West- 
ern U.  Tel.  Co.  V.  Short,  53  Ark. 
434,  9  L.R.A.  744;  Same  v.  Fon- 
taine, 58  Ga.  433;  Same  v.  Blanch- 
ard,  68  id.  299;  Same  v.  Shotter,  71 
id.  760;  Same  v.  Harris,  19  111.  App. 
347;  Ayer  v.  Western  U.  Tel.  Co., 
79  Me.  493,  1  Am.  St.  353;  Western 
U.  Tel.  Co.  V.  Chamblee,  122  Ala. 
428,  82  Am.  St.  89;  Same  v.  Eu- 
banks,  100  Ky.  591,  66  Am.  St.  361, 
36  L.R.A.  711;  Reed  v.  Western  U. 
Tel.  Co.,  135  Mo.  661,  58  Am.  St. 
609,  34  L.R.A.  492,  overruling  Wann 
V.  Same,  37  Mo.  472,  90  Am.  Dec. 
395;  Western  U.  Tel.  Co.  v.  Reals, 
56  Neb.  415,  71  Am.  St.  682  (the 
rule  formerly  declared  has  been 
changed  by  statute) ;  Brown  v.  Pos- 
tal Tel.  Co.,  Ill  N.  C.  187,  32  Am. 
St.  793,  17  L.R.A.  648,  overruling 
Lassiter  v.  Western  U.  Tel.  Co.,  89 
N.  C.  334;  Western  U.  Tel.  Co.  v. 
Linn,  87  Tex.  7,  47  Am.  St.  58;  Ty-' 
ler  V.  Western  U.  Tel.  Co.,  60  111. 
421,  14  Am.  Rep.  38,  74  111.  168; 
Telegraph  Co.  v.  Griswold,  37  Ohio 
St.  301,  41  Am.  Rep.  500;  Western 
U.  Tel.  Co.  V.  Crall,  38  Kan.  679, 
5  Am.  St.  795;  Same  v.  Howell,  38 
Kan.  685;  Dorgan  v.  Telegraph  Co., 
1    Am.    Law    Times     (N.S.)     406  ^ 


Western  U.   Tel.   Co.   v.   Crawford, 
110  Ala.  460. 

The  circuit  court  of  appeals, 
ninth  circuit,  holds  the  view  that 
under  the  California  statute  re- 
quiring telegraph  companies  to  ex- 
ercise great  care  and  diligence  in  the 
transmission  and  delivery  of  mes- 
sages, such  a  condition  is  void  as 
against  public  policy  in  so  far  as 
it  would  relieve  the  company  from 
liability  for  want  of  the  degree  of 
care  and  diligence  required  by  the 
statute,  and  that,  in  case  of  a,  mis- 
take in  a  message,  the  burden  is  on 
the  company  to  show  that  there 
was  no  want  of  proper  care  and  dili- 
gence. Western  C.  Tel.  Co.  v, 
Cook,  61  Fed.  624,  9  C.  C.  A.  680 
(1894).  The  California  court  fa- 
vors the  opposing  view.  Hart  v. 
Western  U.  Tel.  Co.,  66  Cal.  579 
(1885);  Redington  v.  Pacific  P.  Tel. 
C.  Co.,  107  Cal.  317,  48  Am.  St.  132 
(1895)  ;  Coit  v.  Western  U.  Tel.  Co., 
130  Cal.  657   (1900). 

Under  the  constitution  of  Ken- 
tucky telegraph  companies  cannot 
limit  their  common-law  liability  as- 
carriers.  Postal  Tel.  C.  Co.  v. 
Schaeffer,  23  Ky.  L.  Rep.  344. 

18  Pearsall  v.  Western  U.  Tel.  Co., 
44  Hun  532,  124  N.  Y.  256,  21  Am. 
St.  662;  Beasley  v.  Same,  39  Fed. 
181;  Harris  v.  Same,  121  Ala.  519, 
77  Am.  St.  70. 

Where  there  was  delivered  to  a 
telegraph  company  for  transmission 
a  message  written  on  the  blank  of 
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stipulations  have  no  force  when  a  telegraph  company  contracts 
to  transmit  a  message  with  knowledge  that,  because  of  the 
condition  of  its  wires,  it  could  not  do  so,  and  conceals  the  fact 
from  its  customer,  especially  so  if  there  were  other  means  by 
which  it  could  have  sent  the  message  to  its  destination,  as  by 
another  telegraph  company  by  which  the  receiving  company 
was  accustomed  to  send  telegrams  when  it  could  not  send  them 
over  its  own  lines.^'  The  question  of  the  reasonableness  of  regu- 
lations respecting  delivery  limits  and  the  delivery  of  messages 
received  after  designated  hours  is  also  one  upon  which  the 
courts  are  not  in  harmony.^ 

The  practice  very  generally  prevails  of  requiring  messages 
to  be  written  on  blanks  furnished  by  the  company,  on  which 
are  printed  terms  and  conditions  of  such  nature  that  the  mes- 
sage-sender not  only  assents  to  an  exemption  from  damages 
because  of  errors  or  delays  in  the  transmission  of  unrepeated 
messages,  but  also  from  delay  in  the  delivery  or  the  non-delivery 
of  any  such  message.  The  repetition  of  a  message  has  no  legiti- 
mate effect  to  induce  or  to  expedite  its  delivery;  but  it  is  true 
that  the  repetition  will  convey  a  warning  that  the  message  is 
deemed  important  and  implies  that  the  company  has  received, 
or  on  delivery  will  receive,  additional  compensation.  It  is  clear 
that  if  such  a  stipulation,  assented  to,  is  sustained  as  having  the 
force  of  a  condition  or  contract  the  company  is  under  no  obliga- 
tion to  deliver  any  unrepeated  message.  For  this  reason  such 
stipulations,  exacted  and  assented  to,  are  generally  treated  as 
unreasonable   and   void.^*     They   are   sustained,   however,    in 

another  company,  which  blank  con-  Co.  v.   Fleischner,   66  Fed.  899,  14 

tained  printed  instructions  that  the  C.  C.  A.  166.     See  Bierhaus  v.  West- 

mesaage  shall  be  sent  subject  to  the  em  U.   Tel.   Co.,   8  Ind.  App.   246; 

terms  and  conditions  printed  on  the  Western  IT.  Tel.  Co.  v.  Birge-F.  Co., 

back  thereof,  the  delivery  and  ac-  29  Tex.  Civ.  App.  526. 

ceptance  of  the  message  was,  in  ef-  M  See  Brown  v.  Western  U.  Tel. 

feet,  an  adoption  by  the  parties  of  Co.,  6  Utah  219;   Western  U.  Tel. 

the  contract  set  out  on  the  blank.  Co.  v.  Robinson,  97   Tenn.   638,   34 

Western  U.  Tel.  Co.  v.  Waxelbaum,  L.R.A.   431;    Hendricks   v.   Western 

113  Ga.  1017,  10  Am.  Neg.  Rep.  254.  U.  Tel.  Co.,  126  N.  C.  304,  78  Am. 

"Postal   Tel.-O.    Co.   v.    Nichols,  St.    658;    Western    U.    Tel.    Co.    v. 

89   C.   G.  A.   585,  159   Fed.   643,  16  Womack,  9  Tex.  Civ.  App.  507. 

L.R.A.(N.S.)  870;  Pacific  P.  Tfl.  C.  siPurdon  v.  Western  U.  Tel.  Co., 
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Massachusetts  and  the  United  States  supreme  court,  at  least  as 


153  Fed.  327;  Williamson  v.  Postal 
Tel.-C.  Co.,  151  N.  C.  223  (such  a. 
stipulation  will  not  be  recognized 
though  valid  in  the  state  where  it 
was  made) ;  Bailey  v.  Western  U. 
Tel.  Co.,  227  Pa.  522,  43  L.R.A. 
(N.S.)  502;  Gulf',  etc.  E.  Co.  v.  Wil- 
son, 69  Tex.  739;  Western  U.  Tel. 
Co.  V.  Broesche,  72  Tex.  654,  13  Am. 
St.  843;  Garrett  v.  Western  U.  Tel. 
Co.,  83  Iowa  257;  Wertz  v.  Same,  7 
Utah  446,  13  L.E.A.  510;  Tyler  v. 
Same,  60  111.  421,  14  Am.  Rep.  38, 
74  111.  168;  Western  U.  Tel.  Co.  v. 
Graham,  1  Colo.  230;  Birney  v.  New 
York,  etc.  Tel.  Co.,  18  Md.  341; 
True  V.  International  Tel;  Co.,  60 
Me.  9;  Manville  v.  Western  U.  Tel. 
Co.,  37  Iowa  214,  18  Am.  Eep.  8; 
Baldwin  v.  United  States  Tel.  Co., 
45  Barb.  505,  1  Lans.  125;  Bryant 
V.  American  Tel.  Co.,  1  Daly  575; 
Sprague  v.  Western  U.  Tel.  Co.,  6 
Daly  200;  Western  U.  Tel.  Co.  v. 
Fenton,  52  Ind.  1;  New  York,  etc. 
Tel.  Co.  V.  Dryburg,  35  Pa.  298,  78 
Am.  Dec.  338;  Beatty  L.  Co.  v. 
Western  U.  Tel.  Co.,  52  W.  Va.  410, 
14  Am.  Neg.  Rep.  50;  North  Pack- 
ing &  P.  Co.  V.  Western  U.  Tel.  Co., 
70  111.  App.  275;  Francis  v.  Same, 
58  Minn.  252,  49  Am.  St.  507, 
25  L.E.A.  406;  Barnes  v.  Same, 
24  Nev.  125,  77  Am.  St.  791,  quoting 
the  text;  Western  U.  Tel.  Co.  v. 
Burrow,  10  Tex.  Civ.  App.  122; 
Same  v.  Nagle,  11  Tex.  Civ.  App. 
539;  Primrose  v.  Western  U.  Tel. 
Co.,  154  U.  S.  1,  38  L.  ed.  883  (two 
justices  dissenting) ;  McAndrew  v. 
Electric  Tel.  Co.,  17  C.  B.  3;  Baxter 
V.  Dominion  Tel.  Co.,  37  Up.  Can.  Q. 
B.  470;  Passmore  v.  Western  U. 
Tel.  Co.,  9  Phila.  90,  78  Pa.  238; 
Western  U.  Tel.  Co.  v.  Stevenson, 
128  Pa.  442,  15  Am.  St,  687,  5 
L.B.A.  515;  Breese  v.  United  States 


Tel.  Co.,  48  N.  Y.  132,  8  Am.  Rep. 
526;  Pacific  Tel.  Co.  v.  Underwood, 
37  Neb.  315,  40  Am.  St.  490;  West- 
ern U.  Tel.  Co.  V.  Kemp,  44  Neb. 
194,  48  Am.  St.  723. 

In  Candee  v.  Western  U.  Tel.  Co., 
34  Wis.  471,  17  Am.  Eep.  452,  Dix- 
on, C.  J.,  said  such  "regulations  were 
intended  to  secure  the  company 
against  liability  for  the  injurious 
consequences  flowing  from  its  own 
negligence  and  omissions,  and  from 
those  of  its  agents  and  operators,  in 
and  about  the  performance  of  its 
contract  entered  into  with  the 
sender  of  the  message.  The  sup- 
posed exemption  is  broad  and 
sweeping,  and  calculated,  no  doubt, 
to  relieve  the  company  from  all  re- 
sponsibility for  the  improper  or  in- 
sufficient performance  or  attempted 
performance  of  the  contract,  or  the 
entire  failure  to  perform  it,  from 
whatsoever  cause  occurring.  Aside 
from  the  objections  .  resting  on 
grounds  of  public  policy,  and  which 
forbid  the  company  from  stipulat- 
ing for  immunity  from  the  conse- 
quences of  its  own  wrongful  acts,  it 
seems  very  clear  to  us  that  there 
can  be  no  consideration  for  such 
stipulation  on  the  part  of  the  send- 
er of  the  message,  and  that,  so  far 
as  he  Is  concerned,  it  is  void  for 
that  reason,  although  exacted  by  the 
company  and  fully  assented  to  by 
him.  Either  the  company  enters 
into  a  contract  with  him,  and  takes 
upon  itself  the  burden  of  some 
sort  of  legal  obligation  to  send  the 
message,  or  it  does  not.  It  would 
be  manifestly  against  reason,  and 
what  all  must  assume  to  be  the 
intention  of  the  parties,  to  say  that 
no  contract  whatever  is  made  be- 
tween them;  and  nobody,  not 
even    the    officers    and    representa- 
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to  cipher  messages,**  and  in  'New  York  and  California  unless 
the  negligence  is  gross.*^  A  later  case  holds  that  the  damages 
which  might  have  been  expected  to  be  within  the  contemplation 
of  the  parties  may  be  recovered  for  the  refusal  to  send  a  message 
giving  notice  of  the  fact  that  loss  might  result  to  the  sender  if 
it  was  not  promptly  and  correctly  delivered  though  no  request 
to  repeat  it  was  made.**  i 


tives  of  the  company,  assert  such  a 
doctrine.  It  would  seem  utterly 
absurd  to  assert  it.  Holding  itself 
out  as  ready  and  willing  and  able  to 
perform  the  service  for  whosoever 
comes  and  pays  the  consideration 
itself  has  fixed  and  declared  to  be 
sufficient,  and  actually  receiving 
such  consideration,  it  cannot  be  de- 
nied, we  think,  that  a  legal  obliga- 
tion arises  and  duty  exists  on  the 
part  of  the  company  to  transmit 
the  message  with  reasonable  care 
and  diligence,  according  to  the  re- 
quest of  the  Bender.  Such  being  the 
attitude  of  the  company,  and  the 
obligation  which  it  assumes  by  ac- 
cepting the  payment,  the  question 
arising  is,  whether  it  can,  at  the 
same  time,  and  as  part  of  the  very 
act  of  creating  the  obligation,  ex- 
act and  receive  from  the  other  par- 
ty to  the  contract  a ,  release  from 
it.  The  regulations  under  consid- 
eration, if  looked  upon  as  reason- 
able and  valid,  completely  nullify 
the  contract  by  absolving  the  com- 
pany from  all  obligation  to  per- 
form it,  and  the  party  delivering 
the  message  gets  nothing  in  return 
for  the  price  of  transmission  paid 
by  him."  Bartlett  v.  Western  U. 
Tel.  Co.,  62  Me.  219;  Passmore  v. 
Same,  78  Pa.  238.  But  see  United 
States  Tel.  Co.  v.  Gildersleeve,  29 
Md.  232;  Grinnell  v.  Western'  U. 
Tel.  Co.,  113  Mass.  299,  18  Am.  Eep. 
485;  Schwartz  v.  Atlantic,  etc.  Tel. 


Co.,  18  Hun  157;  Hart  v.  Western 
U.  Tel.  Co.,  66  Cal.  579. 

88  Clement  v.  Western  U.  Tel.  Co., 
137  Mass.  463.  The  stipulation 
was:  "It  is  agreed  between  the 
sender  of  the  following  message  and 
this  company  that  such  company 
shall  not  be  liable  for  mistakes  or 
delays  in  the  transmission  or  de- 
livery, or  for  non- delivery,  of  any 
unrepeated  message,  whether  hap- 
pening by  negligence  of  its  servants 
or  otherwise,  beyond  the  amount 
received  for  sending  the  same."  The 
sender  of  an  unrepeated  message, 
the  delivery  of  which  was  delayed 
by  the  gross  negligence  of  the  com- 
pany's messenger,  was  limited  in 
his  recovery  to  the  stipulated  sum. 
Wheelock  v.  Postal  Tel.-C.  Co.,  197 
Mass.  119;  Primrose  v.  Western  U. 
Tel.  Co.,  154  U.  S.  1,  38  L.  ed.  883. 

28  Weld  V.  Postal  Tel.-C.  Co.,  199 
N.  Y.  88,  5  N.  C.  C.  A.  992,  and  lo- 
cal cases  cited;  Coit  v.  Western  U. 
Tel.  Co.,  130  Gal.  657,  53  L.R.A. 
678,  80  Am.  St.  153 ;  Hart  v.  Same, 
66  Cal.  579,  56  Am.  Eep.  119 ;  Union 
C.  Co.  V.  Western  U.  Tel.  Co.,  163 
Cal.  298  (the  opinion  indicates  that 
there  may  be  some  doubt  as  to 
soundness  of  the  California  cases 
exempting  from  liability  for  negli- 
gence where  messages  are  not  re- 
peated and  error  occurs  in  their 
transmission) . 

24Vermilye  v.  Postal  Tel.-C.  Co., 
205  Mass.  598,  30  L.R.A.(N.S.)  472. 
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According  to  some  conxts  the  person  to  whom  a  message  is 
sent  or  the  beneficiary  named  in  it  is  not  bound  by  a  contract 
between  the  sender  and  the  company  which  provides  that  no 
claim  against  the  latter  shall  be  valid  unless  it  iS  presented 
within  sixty  days,^  nor  by  a  stipulation  limiting  liability  if 
the  message  is  not  repeated.'^  The  first  condition  vnll  be 
strictly  construed  against  the  company.^"  But  if  the  sendee  or 
sender  sues  upon  the  contract  there  are  cogent  reasons  for 
holding  that  his  rights  are  governed  by  it  and  that  the  claim 
for  damages  must  be  made  within  the  time  stipulated.^'    Where 


SB  Western  U.  Tel.  Co.  v.  McKib- 
ben,  114  Ind.  511 ;  Webbe  v.  Western 
U.  Tel.  Co.,  169  111.  610,  61  Am.  St. 
207  (tort  action)  ;  Telegraph  Co.  v. 
Mellon,  96  Tenn.  66.  See  Herron  v. 
Western  U.  Tel.  Co.,  90  Iowa  129; 
Conrad  v.  Same,  162  Pa.  204;  Al- 
bers  V.  Same,  98  Iowa  51;  Francis 
V.  Same,  58  Minn.  252,  49  Am.  St. 
507,  25  L.R.A.  406;  Findlay  v.  Same, 
64  Fed.  459;  Western  U.  Tel.  Co. 
V.   Taylor,   57   Ind.   App.   93. 

In  New  Mexico  sucb  a  contract  is 
not  binding  upon  the  sender.  West- 
em  U.  Tel.  Co.  V.  Longwill,  5  N.  M. 
308.  But  this  is  clearly  contrary 
to  the  weight  of  authority.  Beas- 
ley  V.  Western  U.  Tel.  Co.,  39  Fed. 
181;  Western  U.  Tel.  Co.  v.  Rains, 
63  Tex.  27;  Young  v.  Western  U. 
Tel.  Co.,  65  N.  Y.  163;  Wolf  v. 
Same,  62  Pa.  83,  1  Am.  Rep.  387. 

Such  a  condition  is  void  in  Geor- 
gia because  of  the  statute  imposing 
a  penalty  for  delay  in  transmitting 
messages.  Mathis  v.  Western  U. 
Tel.  Co.,  94  Ga.  338,  47  Am.  St.  167. 
The  Indiana  court  has  ruled  other- 
wise under  a  similar  statute.  West- 
ern U.  Tel.  Co.  V.  Jones,  05  Ind.  228, 
48  Am.  Rep.  713.  And  so  has  the 
Kansas  City  court  of  appeals. 
Montgomery  v.  Western  U.  Tel.  Co., 
50  Mo.  App.  591.  Such  a  condition 
is  void  under   the   Constitution  of 


Kentucky.  Western  U.  Tel.  Co.  v. 
Eubanks,  100  Ky.  59,  1  Am.  Neg. 
Rep.  244,  66  Am.  St.  361,  36  L.R.A. 
711. 

It  is  valid  in  North  Carolina  re- 
gardless of  the  form  of  the  action. 
Penn  v.  Western  U.  Tel.  Co.,  159- 
N.  C.  306,  41  L.R.A.(N.S.)    223. 

26  Bailey  v.  Western  U.  Tel.  Co., 
227  Pa.  522,  43  L.R.A.  (N.S.)  502; 
Olympe  De  La  Grange  v.  South- 
western Tel.  Co.,  25  La.' Ann.  383; 
New  York  &  W.  P.  T.  Co.  v.  Dry- 
burg,  35  Pa.  298;  Tobin  v.  Western 
U.  Tel.  Co.,  146  Pa.  375,  28  Am.  St. 
802;  Western  U.  Tel.  Co.  v.  Rich- 
man    (Pa.),   8   Atl.   171. 

27  Barrett  v.  Western  U.  Tel.  Co., 
42  Mo.  App.  542;  Western  U.  Tel. 
Co.  V.  Yopst,  118  Ind.  248,  3  L.R.A. 
224;  Same  v.  Way,  83  Ala.  542; 
Same  v.  Stratemeier,  6  Ind.  App. 
125. 

The  terms  of  such  a  condition 
being  "damages  in  any  case  where 
the  claim  is  not  presented"  as  stipu- 
lated, include  the  money  paid  for 
the  transmission  of  a  message  as 
well  as  other  claims.  Lestern  v. 
Western  U.  Tel.  Co.,  84  Tex.  313. 

28Lytle  V.  Western  U.  Tel.  Co., 
165  N.  C.  504;  Western  U.  Tel.  Co. 
V.  Prevatt,  149  Ala.  617;  Lavelle  v. 
Western  U.  Tel.  Co.,  102  Ark.  607; 
Russell    V.    Same,    57    Kan.    230; 
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the  receiver  of  a  message  sues  in  tort  lie  is  not  bound  by  such 
a  condition,  at  least  if  his  assent  to  it  is  not  shown ;  '^  but  as  to 
this  there  is  authority  to  the  contrary.'"  The  assent  of  the 
sender  to  the  stipulations  on  the  back  of  his  message  must  be 
shown  by  the  company.'^  A  regulation  printed  on  the  blanks 
expressing  that  if  a  message  is  sent  to  one  of  the  company's 
transmitting  offices  by  one  of  its  messengers  he  acts  for  that 
purpose  as  the  agent  of  the  sender  is  valid.'^  This  view  is 
doubted  in  ITew  York,  and,  if  the  condition  is  valid,  it  was 
waived  by  the  direction  given  the  messenger  by  the  defendant's 
manager  to  wait  for  an  answer  to  the  message  delivered,'*  and 
is  denied  in  North  Carolina  where  a  messenger  is  sent  by  the 
company  in  answer  to  a  request  for  the  purpose  of  getting  a 
message  for  transmission.'* 

The  validity  of  a  contract  requiring  the  payment  of  an  addi- 
tional sum  to  insure  accuracy  in  the  transmission  of  a  dispatch 
will  be  determined  by  the  laws  of  the  state  in  which  the  con- 
tract was  made.'®  The  courts  of  other  states  will  give  effect  to 
a  statute  of  the  state  in  which  a  message  was  received  for  trans- 
mission to  a  foreign  state  making  the  company  liable  for  all 
mistakes  in  transmission.'^  So  far  as  liability  for  mental  suf- 
fering is  concerned  it  has  been  ruled  that  the  question  is  to  be 
determined  by  the  law  of  the  state  in  which  the  negligence 
occurred  and  the  contract  was  to  be  performed,  regardless  of  the 
rule  in  the  state  in  which  the  message  was  delivered  for  trans- 

Manier    v.    Same,    94    Tenn.    442;  34  Alexander  v.  Western  U.   Tel, 

Western  U.  Tel.  Co.  v.  Waxelbaum,  Co.,  158  N.  C.  473. 

113  Ga.  1017,  10  Am.  Neg.  Kep.  254;  as  Stone  Co.  v.  Postal  Tel.  C.  Co., 

Same  v.  James,  90  Ga.  254.  35  r.  i.  493,  46  L.Il.A.(N.S.)   180; 

«9Webbe  V.  Western  U.  Tel.  Co.,  gji^w  v.  Postal  Tel.  &  C.  Co.,   79 

169   111.   610.  jjjigg   g^Q^  89  ^m  gj.   ggg^  gg  L.R.A. 

80  Broom  v.  Western  U.  Tel.  Co.,  ^gg 

''^o?^^'  ^°^'^    .  ,  m  ,  ^   ^        .  36 Reed  T.   Western   TT.   Tel.   Co., 

siBeggs  V.  Postal  Tel.-C.  Co.,  159  ,„^  ^^     „.,    -^  t  -n  a    .no    ro   a 

Ti,    A        o.T  135  Mo.  661,  34  L.RA..  492,  58  Am. 

111.  App.  247.  „ 

wai  w    i        TT  rr,  ,   o  St.    609;    Western    U.    Tel.    Co.    v. 

32  Stamey  v.  Western  U.  Tel.  Co., 

92  Ga.  613,  44  Am.  St.  95;  Ayres  v.  ^""P^"^'  ^9  Tex.  Civ.  App.  591,  ap- 

Same,  65  App.  Div.   (N.  Y.)   149.  proved    hj    the    supreme    court    in 

33WiU   T.   Postal    Tel.-0,   Co.,   3  Western  U.  Tel.  Co.  v.  Waller,  96 

App.  Div.   (N.  y.)   22.  Tex.  589.     See  §  926. 
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mission.'''  In  some  states  the  validity  of  the  stipulations  and 
the  liability  for  such  suffering  is  to  be  determined  by  the  law 
of  the  state  in  which  they  were  made  or  the  message  was  de- 
livered for  transmission.''  A  cause  of  action  given  by  statute 
for  negligent  delay  in  transmitting  messages  may  be  availed  of 
by  the  sender  of  the  message  though  it  was  sent  from  another 
state,  the  law  of  which  does  not  permit  the  recovery  of  com- 
pensation for  some  of  the  elements  of  damage  which  may  be 
recovered  for  under  said  statute.'® 

The  analogy  of  connecting  telegraph  lines  to  connecting  rail- 
way lines  is  so  close  that  the  established  rules  of  law  which 
determine  the  liability  of  the  latter  may  be  applied  to  the  for- 
mer. Hence,  without  regard  to  the  contract  by  the  sender  of  a 
message  with  the  initial  company  concerning  its  own  liability 
the  person  injured  by  the  neglect  of  the  company  receiving  a 
message  from  the  former  may  recover  from  the  company  in 


87  Western  U.  Tel.  Co.  v.  Hill,  163 
Ala.  18,  23  L.E.A(N.S.)  648,  21  Am. 
Neg.  Kep.  1;  Walker  v.  Western  U. 
Tel.  Co.,  75  S.  C.  512;  Harrison  v. 
Same,  71  S.  C.  386;  Fall  v.  Same, 
80  S.  O.  207;  Western  U.  Tel.  Co.  v. 
Buchanan,  35  Tex.  Civ.  App.  437; 
Same  v.  Anderson,  34  Tex.  Civ.  App. 
14;  Same  v.  Blake,  29  Tex.  Civ. 
App.  224;  Same  v.  Lacer,  122  Ky. 
839,  5  L.E.A.(N.S.)  751;  Howard  v. 
Western  U.  Tel.  Co.,  119  Ky.  625; 
Gentle  v.  Same,  82  Ark.  96. 

It  is  not  cause  for  denying  a  re- 
covery that  the  message  was  sent 
from  a  state  which  recognizes  men- 
tal suffering  as  a  ground  of  dam- 
age (Western  U.  Tel.  Co.  v.  Hanley, 
85  Ark.  263)  regardless  of  the  state 
in  which  the  negligence  occurred. 
Western  U.  Tel.  Co.  v.  Woodard,  84 
Ark.  323.  But  there  cannot  be  a 
recovery  if  the  contract  was  made 
and  the  negligence  occurred  in  a 
state  which  does  not  recognize  men- 
tal anguish  as  a  ground  of  damage. 
Western  U.  Tel.  Co.  v.  Crenshaw, 
93  Ark.  415. 


88  Bryan  v.  Western  U.  Tel.  Co., 
133  N.  C.  603;  Reed  v.  Same,  135 
Mo.  661,  58  Am.  St.  609,  34  L.R.A 
492;  Johnson  v.  Same,  144  N.  C. 
410,  119  Am.  St.  961,  10  L.RA. 
(N.S.)   256. 

Where  the  action  for  mental  suf- 
fering is  based  on  the  common  law 
the  presumption  obtains,  in  the  ab- 
sence of  evidence  to  the  contrary, 
that  the  law  of  the  place  of  the 
contract  is  the  same  as  that  of  the 
forum.  Woods  v.  Western  U.  Tel. 
Co.,  148  N.  0.  1,  128  Am.  St.  581. 

In  South  Carolina  the  right  of 
action  for  such  suiiering  is  given  by 
statute;  it  extends  to  messages  to 
be  delivered  in  another  state  re- 
gardless of  where  the  negligence  oc- 
curred or  of  the  law  of  such  state 
if  the  suffering  occurred  in  South 
Carolina.  Brown  v.  Western  U. 
Tel.  Co.,  85  S.  C.  495,  137  Am.  St. 
914. 

89  Gray  v.  Telegraph  Co.,  108 
Tenn.  39. 
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default.  Each  company  is  liable  for  its  own  neglect,*"  and  the 
receiving  company  may  stipulate  as  to  the  terms  upon  which 
it  will  receive  a  message  for  delivery  to  another  company  for 
further  transmission.*^  But  the  receiving  company,  if  it  ac- 
cepts pay  for  sending  the  message  to  its  destination  and  does 
not  limit  its  liability  to  its  own  line,  is  bound  to  transmit  and 
deliver  it.** 

§  959.  Liability  for  neglect  where  message  in  cipher  or  com- 
pany is  not  informed  of  its  importance.  The  consequences  which 
telegraph  companies  are  usually  called  upon  to  make  compensa- 
tion for  arise  from  neglecting  altogether  to  transmit  or  "to  de- 
liver, or  delaying  the  transmission  or  delivery  of,  messages,  or 
from  delivering  them  changed  so  as  to  mean  something  dif- 
ferent from  what  the  sender  intended.  If  not  transmitted  or 
not  delivered  at  all  the  damages  may  be  more  serious  than  where 
there  is  mere  delay ;  but  if  a  different  message  is  sent  there  is  at 
once  a  failure  to  deliver  the  intended  message  and  also  a  sub- 
stituted communication  made  which  may  be  still  more  detri- 
mental. And  the  transmission  and  delivery  of  a  forged  or 
spurious  message  may  occasion  great  injury  to  the  receiver. 
The  general  rule  of  compensatory  damages  stated  and  defined 
in  the  leading  cases  of  Hadley  v.  Baxendale  **  and  GrifSn  v. 
Colver  **  applies  in  these  telegraph  cases,  and  affords  very  strik- 
ing examples  to  illustrate  its  justice  and  comprehensiveness. 
In  the  latter  case  Judge  Selden  observed :  "The  party  injured 
is  entitled  to  recover  all  his  damages,  including  gains  prevented 
as  well  as  losses  sustained;  and  this  rule  is  subject  to  but  two 
conditions:  the  damages  must  be  such  as  may  fairly  be  sup- 

*o  Smith  V.  Western  U.  Tel.  Co.,  « Western   U.    Tel.    Co.    v.    Shu- 

84  Tex.  359,  31  Am.  St.  59;  Martin  mate,  2  Tex.  Civ.  App.  429. 

V.  Same,  1  Tex.  Civ.  App.  143.  48  9  Ex.  341. 

41  Western  U.  Tel.  Co.  v.  Strate-  44  16  N.   Y.  489.     See  Bodkin  v. 

meier,   6  Ind.  App.   125;    Squire  v.  Western  U.  Tel.  Co.,  31   Fed.  134; 

Western  U.  Tel.  Co.,  98  Mass.  232,  ^^^^^^^  ^    ^^j    ^^    ^    ^^.^-^^   ^g 


93  Am.  Dec.  157;  Telegraph  Co.  v. 
Munford,  87  Tenn.  190,  10  Am.  St. 
630,  2  L.R.A.  190;  Western  U.  Tel, 


Tex.  253;  Same  v.  Clifton,  68  Miss. 
307;  Cahn  v.  Western  U.  Tel.  Co., 


Co.  V.  Way,  83  Ala.  542;  Baxter  v.       ^6  Fed.  40;  Western  U.  Tel.  Co.  v. 
Dominion  Tel.  Co.,  37  Up.  Can.  Q.       Shumate,  2  Tex.  Civ.  App.  429,  cit 
B.  470.  mg  the  text. 
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posed  to  have  entered  into  the  contemplation  of  the  parties  when 
they  made  the  contract, — that  is,  they  must  be  such  as  might 
naturally  be  expected  to  follow  its  violation ;  and  they  must  be 
certain,  both  in  their  nature  and  in  respect  to  the  cause  from 
which  they  proceed."  Under  this  rule,  according  to  the  weight 
of  authority,  only  nominal  damages  or  the  price  paid  for  trans 
mitting  the  message  can  be  recovered  for  neglecting  to  transmit 
or  to  deliver  it  if  its  purport  is  not  explained  to  the"  agent  of 
the  company  or  its  operator,  or  if  it  is  written  in  cipher,  or  is 
wholly  unintelligible  to  him;  for  no  other  damages  in  such  a 
case  could  be  within  the  contemplation  of  the  parties.  The 
operator  who  receives,  and  who  represents  the  company,  and 
may  for  this  purpose  be  said  to  be  the  other  party  to  the  con- 
tract, cannot  be  said  to  look  upon  such  a  message  as  one  pertain- 
ing to  transactions  of  pecuniary  value  and  importance  and  in 
respect  to  which  pecuniary  loss  or  damage  will  naturally  arise 
in  case  of  his  failure  to  send  it.  If  ignorant  of  its  real  nature 
and  importance  it  cannot  be  said  to  have  been  in  his  contem- 
plation at  the  time  of  making  the  contract  that  any  particialar 
damage  or  injury  would  be  the  probable  result  of  a  breach  on 
his  part.**    This  rule  is  not  affected  by  a  statute  annulling  such 

4B  Hadden  v.  Southern  M.  Service,  Kirby  v.  Same,  77   S.  C.  404,  122 

135  Ga.  372;  Illinois  S.  &  E.  Co.  v.  Am.   St.   580;    Capers   v.   Same,   71 

Western  U.  Tel.  Co.,  146  111.  App.  S.   C.   29;    Western  U.   Tel.   Co.   v. 

163;   Kagy   v.   Same,   37   Ind.  App.  True,  101  Tex.  236;  Same  v.  Bark- 

73;  Postal  Tel.-C.  Co.  v.  Louisville  ley  (Tex.  Ciy.  App.),  5  N.  C.  C.  A. 

C.  0.  Co.,  136  Ky.  843;  Wheelock  v.  683,  131  S.  W.  849;  Same  v.  Arend 

Postal    Tel.-C.   Co.,    197    Mass.    119  (Tex.  Civ.  App.),  131  S.  W.  1190; 

(notwithstanding     previous      state-  Southwestern  Tel.  &  T.  Co.  v.  Flood, 

ments  by  the  sender  to  the  defend-  51  Tex.  Civ.  App.  340;  Western  U. 

ant   as   to  the   consequences   which  Tel.   Co.   v.  Twaddell,  47   Tex.  Civ. 

might     follow    neglect) ;     Fitch     v.  App.   51 ;    Same  v.  Mellor,  33  Tex. 

Western  U.  Tel.  Co.,  150  Mo.  App.  Civ.  App.  264;  Same  v.  Eeed,  3  Ala. 

149;   Clark  Mfg.   Co.  v.   Same,  152  App.   253;    Candee   v.    Western    U. 

N.    C.    157,    27    L.E.A.{N.S.)     643;  Tel.  Co.,  34  Wis.  471,  17  Am.  Eep. 

Williams   v.    Same,   136   N.    C.   82;  452;  Sanders  v.  Stuart,  1  C.  P.  Div. 

Western  U.  Tel.  Co.  v.  Sullivan,  82  326 ;  Beaupre  v.  Pacific,  etc.  Tel.  Co., 

Ohio  14,  30  Ohio  C.  C.  435;  Same  v.  21   Minn.   155;    Baldwin   v.   United 

Pratt,    18    Okla.    274;     Frazier    v.  States  Tel.  Co.,  44  N.  Y.  744,  748; 

Western  U.  Tel.  Co.,  45  Ore.  414,  67  Shields   v.  Washington  Tel.   Co.,  9 

L.  E.  A.  319;   Clio  G.  Co.  v.  Same,  West.  L.  ;>".  283;  Abeles  v.  Western 

82  S.  C.  405,  21  Am.  Neg.  Eep.  20;  U.  Tel.  Co..  37  Mo.  4;pp,  554;  West- 
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a  contract  to  the  extent  that  the  company  shall  be  liable  for 
damages  not  exceeding  one  hundred  dollars.*^  A  message  writ- 
ten in  a  foreign  language  for  transmission  to  a  country  where 
that  language  is  used  is  not  a  cipher  message.*'' 

Telegraph  agents  must  take  it  to  be  true  that  when  the  tele- 
graph is  resorted  to  as  a  means  of  communication  the  message 
is  deemed  by  the  sender  to  be  important  enough  to  justify  the 
increased  expense'  over  postage,  but  that  fact,  according  to  the 
weight  of  authority,  implies  no  more;  there  is  no  standard  for 
measuring  this  importance;  there  is  no  known  average;  no 
data  to  stimulate  to  the  exercise  of  special  care;  none  for  the 
assessment  of  damages  as  upon  supposed  contemplation  of  any 
particular  loss,  direct  or  consequential,  beyond  that  of  the  cost 
of  telegraphing.     Where,  therefore,  there  is  a  studied  conceal- 


ern  U.  Tel.  Co.  v.  Martin,  9  111.  App. 
587;  Behm  v.  Western  U.  Tel.  Co., 
8  Biss.  131;  Mackay  v.  Same,  16 
Nev.  222;  Hart  v.  Direct  United 
States  C.  Co.,  86  N.  Y.  633;  Can- 
non V.  Western  U.  Tel.  Co.,  100  N. 
C.  300,  6  Am.  St.  590;  Daniel  v. 
Same,  61  Tex.  452,  48  Am.  Rep.  305; 
MoAllen  v.  Same,  70  Tex.  243; 
Primrose  v.  Western  U.  Tel.  Qo., 
154  U.  S.  1,  38  L.  ed.  883;  Western 
U.  Tel.  Co.  V.  Cornwell,  2  Colo.  App. 
491,  496,  quoting  the  text;  Same  v. 
Wilson,  32  Fla.  527,  37  Am.  St.  125, 
22  L.E.A.  434,  overruling  Same  v. 
Hyer,  22  Fla.  637,  1  Am.  St.  222; 
Melson  v.  Western  U.  Tel.  Co.,  72 
Mo.  App.  Ill;  Hughes  v.  Same,  79 
id.  133;  Ferguson  v.  Anglo-Am.  Tel. 
Co.,  4  Pa.  Dist.  88,  178  Pa.  377,  56 
km.  St.  770,  35  L.E.A.  554;,  West- 
ern U.  Tel.  Co.  V.  Coggin,  68  Fed. 
137,  15  C.  C.  A.  231;  Ferebro  v. 
Western  U.  Tel.  Co.,  9  App.  Cas.  (D. 
C.)  455,  35  L.R.A.  548;  Erb  v. 
Western  U.  Tel.  Co.,  162  HI.  App. 
494  (it  seems) ;  Bertuch  v.  United 
States  &  H.  Tel.  &  C.  Co.,  79  N.  Y. 
Misc.  10  (applying  the  principle 
where  the  sender  of  a  cipher  mes- 


sage later  sent  another  message  or- 
dering its  delivery  stopped). 

If  the  delay  in  forwarding  a 
cipher  dispatch  is  not  so  great  as 
to  amount  to  a  substantial  failure 
to  perform  the  duty  the  liability 
is  for  nominal  damages  only;  but  if 
it  amounts  substantially  to  a  fail- 
ure to  deliver  the  measure  of  lia- 
bility is  the  sum  paid  for  transmis- 
sion, with  interest  thereon.  Abeles 
V.  Western  U.  Tel.  Co.,  37  Mo.  App. 
554;  Candee  v.  Same,  34  Wis.  471, 
17  Am.  Eep.  452. 

Under  the  common -law  rule  where 
there  is  nothing  in  a  message,  not 
in  cipher,  as  to  the  time  of  the 
arrival  of  the  sender  at  a  certain 
place  from  which  it  could  be  inferred 
that  the  trip  would  be  useless  or 
another  trip  necessary,  the  measure 
of  damages  is  limited  to  the  cost 
of  the  telegram,  and  does  not  in- 
clude expenses  or  loss  of  time.  Kal- 
liner  v.  Western  U.  Tel.  Co.,  126 
Minn.  122,  52  L.R.A.(N.S.)   1180. 

46  Wheeloclc  v.  Postal  Tel.  Co.,  197 
Mass.  119. 

« Western  U.  Tel.  Co.  v.  Olivarri 
(Tex.  Civ.  App.),  110  S.  W.  930. 
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ment  of  the  meaning  of  a  telegram,  whether  by  -writing  it  in 
cipher  or  otherwise,  there  is  a  manifest  intention  on  the  part 
of  the  sender  not  to  permit  the  subject,  in  any  of  its  bearings, 
to  come  within  the  contemplation  of  the  company.  In  the  sense 
of  the  law  of  damages  he  thereby  elects  to  employ  the  company 
in  a  mechanical  capacity  and  to  take  the  risks  of  all  errors  and 
negligence  upon  himself.  Extraneous  knowledge  that  a  cipher 
message  relates  to  a  business  matter  does  not  inform  the  com- 
pany of  the  nature  of  the  message  so  as  to  carry  liability  for 
special  damages  resulting  from  its  neglect.*' 

§  960.  Same  subject;  opposing  view.  There  are  a  few  cases 
which  hold  that  the  fact  that  the  message  is  in  cipher  does  not 
affect  the  liability  of  the  company  for  its  non-delivery  or  negli- 
gently-delayed delivery,  although  no  information  is  given  con- 
cerning its  nature  or  importance.  Chief  Justice  Stone  said  in 
an  Alabama  case,**  referring  to  the  rule  in  Hadley  v.  Baxen- 
dale:  "Can  such  a  rule,  with  any  propriety,  be  applied  to 
transactions  or  dealings  in  which  the  same  measure  of  diligence 
is  required  in  each  act  or  function  without  regard  to  the  qiuvn- 
turn  of  interest  to  be  affected  by  it  ?  Legal  dogmas  should  rest 
on  some  principle  which  can  be  appreciated.  The  telegraph  is  a 
the  object  of  its  use.  It  is  much  more  expensive  than  com- 
medern  discovery.  Speedy  communication  is  its  boasted  merit, 
municationa  by  mail,  and  therefore  would  not  be  resorted  to  if 
time  were  not  of  its  very  essence.  Its  tariff  of  rates  is  graduated 
by  the  number  of  words  employed,  not,  by  the  pecuniary  value 
of  the  telegram,  nor  by  the  magnitude  of  the  interest  it  concerns. 
With  few  exceptions,  imposed  by  public  exigency,  it  is  governed 
by  the  law  of  the  mill.  Messages  must  be  sent  in  the  order  of 
their  handing  in  without  favor  or  partiality,  without  delay, 
and  without  reference  to  the  value  of  the  interests  to  be  af- 
fected." Quoting  the  language  of  early  writers  on  the  subject  *" 
the  judge  continued :  "  'Why  has  the  operator  any  right  to 
know  what  the  message  refers  to?     Or  why  the  necessity  of 

*8  Western  U.  Tel.  Co.  v.  Coggin,  *9Dauglierty  v.  American  U.  Tel. 

.    „  ,     „  Co.,  75  Ala.  168,  51  Am.  Eep.  435. 

68  Fed.  137,  15  C.  C.  A.  231;  Ber-  ^^^^^^^    ^   j^^^.^^^   J  ^^,^    ^ 

tuch  V.  Tel.  &  C.  Co.,  supra.  166. 

Suth.  Dam.  Vol.  III.— 70. 
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drawing  inferences  or  conjectures  in  reference  thereto  ?  What 
difference  does  it  make  in  this  respect  whether  the  message  con- 
veyed an  order  to  purchase  or  an' account  of  sales  ?  Would  such, 
knowledge  aid  him  in  the  correct  translation  of  the  message?' 
We  fully  concur  with  Messrs.  Scott  &  Jarnigan,  and  hold  that 
the  liability  of  the  telegraph  company  does  not  depend  upon  the 
knowledge  that  the  operator  may  have  of  the  contents  of  the 
message."  **  On  substantially  the  same  line  of  reasoning  similar 
liability  was  formerly  imposed  in  Florida  where  the  message 
was  in  cipher  composed  of  letters  of  the  English  alpha- 
bet ;  ^*  and  in  Georgia,  without  such  an  expressed  limitation  as 
to  the  characters  in  which  it  is  written,*'  and  also  in  Virginia, 
though  some  stress  is  there  laid  on  the  statutes.**  The  Texas 
courts  have  been  divided  on  the  question,  the  supreme  court 
holding  the  general  rule,  and  one  of  the  courts  of  appeals  hold- 
ing -with,  the  courts  whose  views  are  embodied  in  this  section.** 
The  latter  court  has  recently  reversed  its  earlier  rulings,  though 
without  being  convinced  that  they  are  not  proper,  so  as  to  con- 
form to  the  adjudications  of  the  supreme  court.**  In  Kentucky 
it  is  held  that  public  policy  forbids  the  enforcement  of  a  con- 
tract exempting  a  telegraph  company  from  damages  resulting 
from  its  negligence  in  transmitting  cipher  messages.*'  There 
is  language  in  a  West  Virginia  case  favoring  the  view  that  it  is 
immaterial  to  the  telegraph  company  whether  the  message  is  in 

61  This    view    is    adhered    to    in  S3  Western  U.  Tel.  Co.  v.  Fatman, 

Western  U.  Tel.  Co,  v.  Way,  83  Ala.  73  Ga.  285,  54  Am.  Rep.  877;  Dodd 

542;     American     U.     Tel.     Co.     t.  G.    Co.    v.    Postal    Tel.-C.    Co.,    112 

Daugherty,  89  Ala.  191;   Veitch  v.  Ga.  685. 

Western  U.   Tel.   Co.,  6  Ala.  App.  54  Western   U.   TeL   Co.   v.   Rey- 

328.  nolda,  77  Va.  173. 

The   relation   of   the   plaintifif   to  66  Western  U.  Tel.  Co.  v.  Weiting 

the   contract  must  be   disclosed  to  (Tex.),  White  &  W.,  §  801;  Same  v. 

the  company  to  entitle  him  to  re-  Bertram,  id.,  §  1152. 

cover  for  mental  suffering.    West-  66  Western  U.  Tel.  Co.  v.  McKin- 

ern  U.   Tel.   Co.  v.  Northcutt,  158  ney,  2  Civil  Cas.,  §  644;  Houston, 

Ala.  539,  132  Am.  St.  38.  etc.  R.  Tel.  Co.  v.  Davidson,  15  Tex. 

68  Western  U.  Tel.  Co.  v.  Hyer,  22  Civ.  App.  334. 

Fla.  637,  1  Am.  St.  222,  overruled  67  Western    U.    Tel.    Co.  ■  v.    Eu- 

in  Western  U.  Tel.  Co.  v.  Wilson,  banks,    100   Ky.    591,    1   Am.   Neg. 

32    Fla.    527,   37    Am.    St.    125,    22  Rep.  244,  66  Am.  St.  361,  36  L.R.A- 

L.R.A.  434.  711. 
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cipher  or  not.''  Under  a  statute  imposing  liability  for  all  dam- 
ages occasioned  by  the  failure  or  negligence  of  telegraph  com- 
panies in  the  performance  of  their  duty  it  is  only  necessary 
that  the  result  of  failure  or  negligence  shall  be  a  natural  con- 
sequence thereof,  having  regard  to  the  usual  course  of  nature 
and  of  cause  and  effect  in  unbroken  physical  connection;  it  is 
immaterial  that  the  company  did  not  know  that  the  consequences 
which  followed  might  result.'*  But  independently  of  statutes 
the  same  limitation  applies  to  liability  for  negligence  concerning 
cipher  messages  as  governs  in  other  cases — there  is  no  respon- 
sibility for  damage  arising  from  uncommunicated  special  col- 
lateral circumstances.*'  If  a  message  is  partly  in  cipher  and  the 
facts  and  circumstances  known  to  the  company  charge  it  with 
notice  that  it  relates  to  the  purchase  of  goods,  the  usual  rule  of 
liability  for  neglect  in  its  transmission  will  apply.®^  Mere 
notice  that  the  message  is  important  will  not  have  that  effect.'* 
One  who  takes  a  letter  addressed  to  another  from  the  postoffice 
and  negligently  retains  delivery  of  it  for  several  days,  in  viola 
tion  of  the  statute  forbidding  the  obstruction  of  mails,  is  liable 
to  the  owner  of  property  for  the  damages  sustained  by  him  in 
consequence  of  his  failure  to  sell  it.'^ 

§  961.  Liability  when  object  of  sender  known.  Where  the 
telegram  offered  and  accepted  for  transmission  expresses  the  ob- 
ject of  the  sender,  or  that  is  understood  from  the  circumstances 
and  by  actionable  negligence  in  not  transmitting  or  not  deliver- 
ing it,  or  by  unreasonably  delaying  the  transmission,  or  by 
change  of  its  tenor  so  that  it  fails  to  be  the  communication  in- 
tended, then,  independently  of  any  contract  or  valid  regulation 

68Beatty   L.   Co.   v.   Western   U.  Smith  v.  Western  U.  Tel.  Co.,  80 

Tel.  Co.,  52  W.  Va.  410,  14  Am.  Neg.  Neb.  395  (circumstances  extraneous 

Kep.  50.  the  message  may  charge  the  com- 

59  Fisher  v.  Western  U.  Tel.  Co.,  pany  with  notice) ;  Bailey  v.  Same, 
119  Wis.  146;  Barker  v.  Same,  134  227  Pa.  522.  See  Sullivan  v.  Same, 
Wis.  147,  14  L.E.A.(]sr.S.)   533,  126  30  Ohio  C.  C.  435. 

Am.  St.  1017.  62  Fitch   v.   Western   U.   Tel.   Co., 

60  American  U.  Tel.  Co.  v.  Daugh-  150  Mo.  App.  149;  Houston,  etc.  R. 
erty,  89  Ala.  191.  Tel.   Co.  v.   Davidson,  15  Tex.  Civ. 

61  Western  U.  Tel.  Co.  v.  Nagle,  App.  334. 

11    Tex.    Civ.    App.    539;    Same    v.  63  Cohen   v,   Cohen,   26   Tex.   Civ. 

Birge-F.  Co.,  29  Tex.  Civ.  App.  526^       App.  315. 


3564 


■BUTHEKLJND    ON    DAMAGES. 


[§  961 


affecting  the  measure  of  damages,  the  company  is  liable  for  such 
injury  as  is  the  direct,  natural  and  necessary  consequence  of  de- 
feating the  object  which  would  have  been  accomplished  by  the 
seasonable  delivery  of  the  correct  message, — or  such  injury  as 
so  results  from  any  negligent  change  in  the  purport  of  the 
message.®*  The  same  consequence  follows  if  the  operator  has 
notice  from  the  sender  directly  concerning  the  message  in  ques- 
tion, or  has  received  notice  in  the  course  of  dealings  with  him, 
or  information  from  other  sources  of  the  importance  of  the 
message.®'  Thus  if  it  be  a  direction  from  a  principal  to  a 
broker,  factor  or  correspondent  to  purchase  or  sell  stocks  or 
property,  or  is  an  acceptance  of  an  offer  for  either,  and  by  neg- 
ligent non-delivery  or  delay  in  delivery  such  transactions  do  not 
take  place  at  all  or  not  until  a  later  day  the  company  is  liable  for 
the  loss  which  the  sender  sustains  by  not  having  his  directions 
executed  or  his  acceptance  delivered.    Where  a  sale  is  thus  pre- 


84  Postal  Tel.-C.  Co.  ▼.  Nichols, 
159  Fed.  643,  16  L.R_A..(N.S.)  870, 
89  C.  C.  A.  585;  Western  U.  Tel.  Co. 
V.  Lehman,  105  Md.  442;  Marriott  v. 
Western  U.  Tel.  Co.,  84  Neb.  443, 
133  Am.  St.  633;  Sullivan  v.  Same, 
11  Ohio  C.  O.  (N.S.)  129;  Postal 
Tel.-C.  Co.  V.  Sunset  C.  Co.,  102  Tex. 
148;  Postal  Tel.-C.  Co.  v.  Talerico 
(Tex.  Civ.  App.),  5  N.  C.  C.  A.  667, 
136  S.  W.  575  (knowledge  of  send- 
er's business) ;  Texas  &  W.  Tel.  & 
T.  Co.  V.  Mackenzie,  36  Tex.  Civ. 
App.  178,  quoting  the  text;  West- 
ern U.  Tel.  Co.  V.  Hoffman,  80  Tex. 
420,  26  Am.  St.  759;  Brown  v. 
Western  U.  Tel.  Co.,  6  Utah  219; 
McPeek  v.  Western  U.  Tel.  Co.,  107 
Iowa  356,  70  Am.  St.  205,  43  L.R.A. 
214;  Western  U.  Tel.  Co.  v.  Dubois, 
128  HI.  248,  15  Am.  St.  109;  Same 
V.  Allen,  66  Miss.  549;  Smith  v. 
Western  U.  Tel.  Co.,  83  Ky.  104,  4 
Am.  St.  126;  Milliken  v.  Same,  110 
N.  y.  403;  Western  U.  Tel.  Co.  v. 
Adams,  75  Tex.  531,  16  Am.  St.  920, 
6  L.EA..  844;   Same  v.  Cornwell,  2 


Colo.  App.  491,  quoting  the  text; 
Herron  v.  Western  U.  Tel.  Co.,  90 
Iowa  129;  Blackburn  v.  Kentucky 
Cent.  E.  Co.,  15  Ky.  L.  Eep.  303 
(Ky.  Super.  Ct.);  Union  C.  Co.  v. 
Western  U.  Tel.  Co.,  163  Cal.  298; 
Wells  v.  Western  U.  Tel.  Co.,  144 
Iowa  605,  24  L.E.A.(N.S.)  1045,  21 
Am.  Neg.  Eep.  16;  Western  U.  Tel. 
Co.  V.  Lawson,  182  Fed.  369;  West- 
ern U.  Tel.  Co.  V.  Jaclcson  Lumber 
Co.,  187  Ala.  629  (rights  of  sender 
and  sendee).  In  this  case  it  was 
also  held  that  the  sender  of  a  tele- 
gram for  special  machinery,  upon 
assignment  of  the  sendee's  rights 
against  the  company,  might  recover 
the  cost  of  the  telegram  and  also 
recover  the  difference  between  the 
value  of  machinery  to  the  sender 
which,  owing  to  error  in  description, 
was  worthless  to  the  sender,  but 
had  been  accepted,  and  what  the 
sender  had  paid  for  it. 

66  Postal  Tel.-C.  Co.  v.  Louisville 
C.  O.  Co.,  136  Ky.  843. 
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vented  and  the  property  declines  in  price  before  the  injured 
party,  by  the  use  of  due  diligence  after  notice  of  the  delinquency 
in  respect  to  his  message,  could  give  new  directions  he  is  entitled 
to  recover  damages  against  the  company  measured  by  such  de- 
cline,*^ and  also  expense  incurred  in  caring  for  the  property." 
If  the  property  is  sold  the  presumption  is  that  the  market /price 
was  obtained;  if  less  than  that  was  received  the  owner  cannot 
recover  the  difference.®'  So  if  a  purchase  is  thus  defeated  or 
delayed  and  the  property  advances  in  value  before  he  is  ad- 


68Hoyt  V.  Western  U.  Tel.  Co., 
85  Ark.  473;  Thorp  v.  Same,  118 
Mo.  App.  398;  Smith  v.  Same,  80 
Neb.  395;  Western  U.  Tel.  Co.  v. 
Love  Banks  Co.,  73  Ark.  205;  Same 
V.  Nye,  70  Neb.  251,  63  L.R.A.  803; 
Same  v.  Blackwell,  24  Okla.  535,  21 
Am.  Neg.  Rep.  19,  138  Am.  St.  893; 
Thompson  v.  Western  U.  Tel.  Co., 
64  Wis.  531,  64  Am.  Eep.  644; 
Hooker  v.  Same,  45  Fla.  313;  Stras- 
berger  t.  Same,  Allen's  Tel.  Cas. 
661;  Manville  v.  Same,  37  Iowa  414; 
Western  U.  Tel.  Co.  v.  Brown,  84 
Tex.  54;  Same  v.  Lindley,  89  Ga. 
484;  Same  v.  North  Packing  &  P. 
Co.,  89  111.  App.  301;  Evans  v. 
Western  U.  Tel.  Co.,  102  Iowa  219, 
3  Am.  Neg.  Eep.  160;  Wallingford 
V.  Same,  53  S.  C.  410;  Williford  v. 
Same,  2  Tex.  Civ.  App.  574;  Brooks 
V.  Same,  26  Utah  147.  See  Turner 
V.  Hawkeye  Tel.  Co.,  41  Iowa  458, 
20  Am.  Eep.  605;  Kerns  v.  Western 
U.  Tel.  Co.,  170  Mo.  App.  642  (de- 
terioration in  quality). 

The  same  rule  is  applied  in  Ala- 
bama for  negligence  <  conserning 
cipher  messages.  Daugherty  v. 
American  U.  Tel.  Co.,  75  Ala.  168, 
61  Am.  Eep.  435;  Western  U.  Tel. 
Co.  V.  Way,  83  Ala.  542. 

If  the  result  of  an  error  in  trans- 
mitting a  dispatch  ordering  goods 
is  that  they  are  sent  to  the  wrong 


place,  the  damages  are  not  meas- 
ured by  the  full  value  at  the  place 
to  which  they  should  have  been 
sent;  their' value  at  the  place  where 
they  are  should  be  deducted.  West- 
em  U.  Tel.  Co.  V.  Reid,  83  Ga.  401. 

Where  delay  in  delivering  a  mes- 
sage broke  up  negotiations  for  the 
sale  of  cotton  and  prevented  a  sale 
which  would  otherwise  have  been 
made  the  damages  were  measurable 
by  the  difference  between  the  price 
which  would  have  been  realized  and 
the  value  of  the  cotton  on  the  day 
the  message  should  have  been  de- 
livered; or,  if  there  was  no  market 
value  for  the  cotton  where  it  was 
stored,  its  value  at  the  nearest 
market  at  which  it  could  be  dis- 
posed of,  with  the  expense  of 
getting  it  there.  If  it  had  no 
market  value  anywhere  on  that  day 
the  measure  of  damages  would  be 
the  contract  price  less  the  best  price 
which  oould  afterwards  be  obtained 
for  it  the  first  day  it  could  be  sold, 
and  the  expense  of  holding  it  until 
then.  Western  U.  Tel.  Co.  v. 
James,  90  Ga.  254. 

67  Southwestern  Tel.  &  T.  Co.  v. 
Flood,  51  Tex.  Civ.  App.  340;  Hoyt 
V.  Western  U.  Tel.  Co.;  Walling- 
ford V.  Same,  supra. 

esHollis  v.  Western  U.  Tel.  Co., 
91  Ga.  801. 
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vised  of  the  neglect  he  is  entitled  to  recover  damages  to  the  ex- 
tent of  such  advance/'  including  interest  from  the  time  suit 
was  begun.™  The  rights  and  liabilities  of  the  parties  are  to  be 
ascertained  by  the  market  price  of  the  property  in  question  at 
such  reasonable  time,  after  notice  of  the  default,  or  a  reasonable 
lime  in  which  to  receive  it,  to  secure  what  he  would  have  ob- 
tained if  the  message  had  been  duly  delivered ; ''  subject  to  the 


69  True  V.  International  Tel.  Co., 
60  Me.  9;  United  States  Tel.  Co.  v. 
Wenger,  55  Pa.  262,  93  Am.  Dec. 
751;  Western  U.  Tel.  Co.  v.  Hyer, 
22  Fla.  637,  1  Am.  St.  222,  over- 
ruled in  Western  U.  Tel.  Qo.  v.  Wil- 
son, 37  Am.  St.  125,  17  L.R.A.  654; 
Pennington  v.  Western  U.  Tel.  Co., 
67  Iowa  631,  56  Am.  Rep.  367; 
Alexander  v.  Same,  66  Miss.  161,  3 
L.R.A.  71,  67  Miss.  386;  Mowry  v. 
Same,  51  Hun  126,  4  N.  Y.  Supp. 
666;  Marr  v.  Same,  85  Tenn.  529; 
Pearsall  v.  Same,  124  N.  Y.  256,  21 
Am.  St.  ,662;  Gulf,  etc.  R.  Co.  v. 
Loonie,  82  Tex.  323,  27  Am.  St.  891 ; 
Western  V.  Tel.  Co.  v.  Brown,  84 
Tex.  54;  Same  v.  Wilhelm,  48  Neb. 
910;  Same  v.  Carver,  15  Tex.  Civ. 
App^  547 ;  Barrack  v.  Postal  Tel.  Co., 
12  Ohio  Dec.  78;  Western  U.  Tel.  Co. 
V.  Turner,  94  Tex.  304;  Purdon  N.  S. 
Co.  V.  Western  U.  Tel.  Co.,  153  Fed. 
327;  Swan  v.  Same,  129  Fed.  318, 
67  L.R.A.  153,  63  C.  C.  A.  550; 
Elam  V.  Same,  113  Mo.  App.  538; 
Hays  V.  Same,  70  S.  C.  16,  106  Am. 
St.  741,  67  L.R.A.  481;  Lathan  v. 
Same,  75  S.  C.  129;  Stewart  v.  Pos- 
tal Tel.-C.  Co.,  131  Ga.  31,  127  Am, 
St.  205,  18  L.R.A.(]Sr.S.)  692;  Weld 
V.  Same,  199  N.  Y.  88,  5  N.  C.  C.  A. 
992;  Williamson  v.  Same,  151  N.  C. 
223;  Western  U.  Tel.  Co.  v.  Leh- 
man, 106  Md.  318;  Same  v.  Askew, 
92  Ark.  133;  Same  v.  Williams 
(Tex.  Civ.  App.),  137  S.  W.  148; 
Same  v.  Woods  (Tex.  Civ.  App.), 
133  id.  440;  Hanson  v.  Western  U. 


Tel.  Co.,  164  Iowa  639;  Western  U. 
Tel.  Co.  V.  Reeves,  34  Okla.  468. 

w  Western  U.  Tel.  Co.  v.  Carver, 
supra. 

71  Brewster  v.  Western  U.  Tel. 
Co.,  65  Ark.  537,  5  Am.  Neg.  Rep. 
315;  Western  U.  Tel.  Co.  v.  Love 
Banks  Co.,  73  Ark.  205;  Veitch  v. 
Western  U.  Tel.  Co.,  6  Ala.  App. 
328;  Wallingford  v.  Same,  53  S.  C. 
413;  True  v.  International  Tel.  Co., 
60  Me.  9,  11  Am.  Rep.  156. 

Where  the  owner  of  property 
failed  to  sell  in  acceptance  of  an 
offer  above  the  then  market  price, 
because  of  the  neglect  of  the  tele- 
graph company  and  thereafter  sold 
at  a  better  price  than  he  would  have 
received  if  there  had  been  no  neg- 
lect the  court  said  in  answer  to  the 
contention  that  the  damages  were 
thereby  affected:  The  action  is 
for  breach  of  the  contract.  In  such 
cases  the  general  rule  is  that,  so 
far  as  it  can  be  done  by  money, 
the  injured  party  is  to  be  placed  in 
the  same  situation  in  which  a  per- 
formance of  the  contract  would 
have  placed  him.  But  it  would  be 
impossible  to  follow  the  labyrinth 
of  remote  results  and  consequences 
of  a  breach  of  contract,  and  de- 
termine either  the  ultimate  situ- 
ation of  the  party  as  affected  there- 
by or  what  such  situation  would 
have  been  had  the  contract  been 
performed.  The  law  therefor  takes 
into  account  only  proximate  results, 
and  disregards  such  as. are  remote 
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duty  of  the  injured  party  to  so  act  as  to  lessen  or  prevent  the 
damages  and  the  validity  of  the  contract  for  the  purchase  of  the 
property.'^  The  result  of  the  subsequent  purchase  of  the  iden- 
tical property  involved  in  the  message  in  suit  as  the  result  of  en- 
tirely independent  negotiations  does  not  affect  the  recovery  by 
the  plaintiff.'*  In  Texas,  cases  are  not  in  accord  as  to  the  man- 
ner in  which  the  value  of  the  property  ordered  to  be  bought  is 
to  be  arrived  at.  In  one  case  it  was  held  the  inability  of  the 
person  who  orders  goods  for  resale  to  obtain  them  elsewhere  en- 
titles him  to  recover  the  difference  between  the  price  he  was  to 
pay  and  their  reasonable  market  value  at  his  place  of  business 
when  they  should  have  arrived  there.''*  In  another  case  that 
the  market  value  of  the  property  is  to  be  ascertained  as  of  the 
place  where  it  was  ordered  to  be  bought.  If  property  of  the  like 
grade  and  character  cannot  be  obtained  there  the  difference 
between  its  reasonable  value  delivered  there,  as  compared  with 
the  price  that  the  desired  property  could  have  been  obtained  for, 
will  be  the  measure  of  recovery  unless  the  company  had  notice 
that  it  was  to  be  sold  elsewhere.'*  Where  the  delayed  message 
was  an  acceptance  of  an  offer  for  a  specific  piece  of  property  the 
difference  between  the  price  stated  in  the  offer  of  sale  and  its 
value  when  acceptance  was  attempted  measures  the  liability  of 

or   are   the   product   of   intervening  merely  a  step  in  the  negotiations 

or  independent   causes.     Hence  the  for  a  contract  and  that  it  could  not 

situation     of     the     injured     party  be  shown  that  the  offer  made  would 

which  forms  the  basis  of  the  com-  have    been    accepted    if    there    had 

parison  must  be  his  situation  when  been    no    delay,    is    without    force, 

the    breach    of    contract    occurred,  Western  U.  Tel.  Co.  v.  Love  Banks 

and   before   remote   or   independent  Co.,  73  Ark.  205. 

causes  had  intervened  to  change  it.  V8  Weld  v.  Postal  Tel.-C.  Co.,  su- 

Western  U.  Tel.  Co.  Y.  Nye,  70  Neb.  pra. 

251,    63    L.E.A.    803,    disapproving  73  Western    U.    Tel.    Co.    v.    Wil- 

Houston,  etc.  Tel.  Co.  v.  Davidson,  liams   (Tex.   Civ.  App.),  137   S.  W. 

15  Tex.  Civ.  App.  334.     See-  §  158.  148.     Compare  Hise  v.  Western  U. 

It  will  be  assumed  where  a  dealer  Tel.  Co.,  137  Iowa  329,  stated  in  § 

has   a   marketable   article   for   sale  967. 

and  was  seeking  a  purchaser  that  74  Postal   Tel.-C.    Co.    v.    Talerico 

he   would   have    accepted   the    best  (Tex.  Civ.  App.),  5  N.  C.  C.  A.  667, 

price    offered;    hence   the    objection  136  S.  W.  575. 

that  a  delayed  answer  to  his  mes-  75  Western  U.  Tel.  Co.  v.  Woods 

sage  inquiring  as  to  the  price  was  (Tex.  Qv.  App.),  133  S.  W.  440. 
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the  defendant^'  A  bidder  for  the  erection  of  a  building  whose 
bid  was  delayed  has  recovered  the  profits  he  would  have  made  if 
he  had  secured  the  contract.  The  fact  that  he  would  have  done 
so  may  be  shown  by  the  employer."  After  money  has  been  paid 
on  a  completed  transaction  it  may  not  be  recovered  because  of 
the  subsequent  neglect  of  the  telegraph  company." 

For  like  reasons  if  the  sender's  or  sendee's  purpose  in  respect 
to  such  transactions  is  defeated  by  a  negligent  change  in  the 
wording  of  his  message  he  may  hold  the  company  liable  for  the 
loss  of  a  bargain  where  it  occurs,  and  also  for  any  other  injuri- 
ous consequence  which  ensues  from  such  change.™  The 
supreme  court  of  the  United  States  has,  by  strong  implica- 
tion, approved  this  measure  of  liability  where  a  message  was 
erroneously  transmitted ;  but  it  held  that  it  does  not  apply  in  a 
case  of  delay  where  the  sender  gives  an  order  to  purchase  in 
open  market  unless  it  is  shown  he  did  so  in  the  expectation  of 
realizing  profits  by  an  immediate  resale,  or  that  he  would  have 
resold  at  a  profit  on  any  subsequent  day  if  the  purchase  had 

TOPurdom  N.  S.  Co.  v.  Tel.  Co.,  Illinois,  etc.,  Tel.  Co.,  27  Iowa,  433, 

supra.  1  Am.  Eep.  285;   Western  U.  Tel. 

"Texas  &  W.  Tel.   &  T.  Co.  v.  Co.  v.  Virginia  P.  Co.,  87  Va.  418; 

Mackenzie,  36  Tex.  Civ.  App.  178.  Same   v.  Crawford,    110   Ala.   460; 

TS  Salmons  v.  Western  U.  Tel.  Co.,  Lee  v.  Western  U.  Tel.  Co.,  51  Mo. 

133  N.  C.  541.  App.  375;   Reed  v.   Same,  135   Mo. 

79  Western  U.  Tel.  Co.  v.  Spivey,  -661,  58  Am.  St.  609,  34  L.R.A.  492; 

98  Tex.  308;  Same  v.  Lyon,  93  Miss.  Western  U.  Tel.  Co.  v.  Hart,  62  111. 

590;  Same  v.  Fischer,  133  Ky.  768;  App.   120;   Same  v.  Flint  River  L. 

Same    v.    Milton,    53    Fla.    484,   11  Co.,  114  Ga.  576,  11  Am.  Neg.  Rep. 

L.R.A.(N.S.)  560,  125  Am.  St.  1077;  219,  85  Am.  St.  36;  Western  U.  Tel. 

Same   v.   Truitt,    5   Ga.   App.   809;  Co.  v.  Anniston  C.  Co.,  6  Ala.  App. 

Bass  V.  Postal  Tel.-C.  Co.,  127  Ga.  351;   Cain  v.  Western  U.  Tel.  Co., 

423,  12  L.R.A(N.S.)    489    (unless  a  89  Kan.  797 ;  Jackson  v.  Western  U. 

rescission  of  the  contract  resulting  Tel.  Co.,  174  Mo.  App.  70. 

from  the  message  follows) ;  Sultan  The   purchaser  of  property  at   a 

V.   Western    U.    Tel.    Co.,   92   Miss.  price  in  excess  of  that  in  fact  quoted 

785;   Bailey  v.   Same,  227  Pa.  522,  to  him  may  recover  the  diflference 

43  L.R.A.(N.S.)  502;  Sims  v.  Same,  between  the  price  paid  because   of 

89   S.  C.   237,   5  N.   C.  C.  A.   669;  the   error   in   the   message   and   its 

Eureka  C.  M.  v.  Same,  88  S.  C.  498,  market  value,  plus  the  charge  for 

5  N.  C.  C.  A.  670;  Bowie  v.  Same,  the  message.     The  recovery  is  not 

78  S.  C.  424;  Heath  v.  Postal  Tel.-C.  aflfected  by   the   difference  between 

Co.,   87    S.   C.    219;    Sweatland    v.  the  price  paid  and  the  sum  realized 


§  961] 


TELEGRAPH  ANB  TELEPHOITB  COMPANIES. 


3569 


been  made.'"  If  the  purpose  of  the  sender  of  a  delayed  mes- 
sage was  to  consummate  a  contract  for  the  purchase  and  sale 
of  property  the  damages  are  to  be  estimated  as  though  the  offer 
would  have  been  accepted  as  a  whole;  and  if  he  would  have 
realized  profits  from  one  part  of  it  and  sustained  losses  in  con- 
sequence of  the  other  the  damages  are  measured  by  the  net 
profits  of  the  whole  transaction.'^  But  in  order  that  there  may 
be  a  recovery  something  more  must  be  shown  than  mere  neg- 
ligence in  transmitting  a  proposal  to  sell  property,  or  to  make 
a  contract  for  services.  It  cannot  be  inferred  that  the  offer 
made  would  have  been  accepted ;  '*  nor  that  goods  ordered  would 


on  a  resale  at  a  different  time  and 
place,  under  different  conditions. 
Henry  v.  Western  U.  Tel.  Co.,  73 
Wash.  260,  disapproving,  as  to  the 
last  proposition.  Western  U.  Tel. 
Co.  V.  Waxelbaum,  113  Ga.  1017,  56 
L.R.A.  741. 

80  Western  U.  Tel.  Co.  v.  Hall, 
124  U.  S.  444,  31  L.  ed.  479;  Cahn 
V.  Western  U.  Tel.  Co.,  48  Fed.  810 
(an  order  to  sell  without  having 
the  stocks,  but  securities  were 
placed  with  the  brokers  who  would 
have  sold) ;  Western  U.  Tel.  Co.  v. 
Fellner,  58  Ark.  29,  41  Am.  St.  81; 
Brewster  v.  Western  U.  Tel.  Co., 
65  Ark  537;  Postal  Tel.  C.  Co.  v. 
Barwise,  11  Colo.  App.  328;  James 
V.  Western  U.  Tel.  Co.,  86  Ark.  339. 

In  Georgia  contracts  for  option 
"futures'"  are  invalid,  and  the  loss 
or  gain  resulting  from  them  cannot 
be  invoked  to  measure  the  damages 
sustained  by  the  sender  of  a  mes- 
sage in  consequence  of  a  mistake 
made  in  transmitting  it.  Cothran 
V.  Western  U.  Tel.  Co.,  83  Ga.  25; 
Moss  V.  Exchange  Bank,  102  Ga. 
808,  overruling  Western  U.  Tel.  Co. 
V.  Blanchard,  68  Ga.  299. 

The  rule  is  the  same  in  Texas. 
Western  U.  Tel.  Co.  v.  Harper,  15 
Tex.  Civ.  App.  37. 

The  plaintiff  must  show  that  he 


had  contracted  to  resell  the  godds 
ordered  to  be  bought  for  him  and 
their  selling  value  in  the  market 
for  which  they  were  ordered  or  the 
supply  of,  and  demand  for,  such 
goods  on  the  day  they  should  have 
reached  there.  Western  U.  Tel.  Co. 
V.  Lehman,  106  Md.  318. 

81  Western  U.  Tel.  Co.  v.  Way,  83 
Ala.  542. 

82  Hall  V.  Western  U.  Tel.  Co.,  59 
Fla.  275,  27  L.R.A(N.S.)  639;  Rich- 
mond H.  Mills  V.  Same,  123  Ga.  216; 
Bashinsky  v.  Same,  1  Ga.  App.  761; 
Clark  Mfg.  Co.  v.  Same,  132  N.  C. 
157,  27  L.R.A.{N.S.)  643;  Western 
U.  Tel.  Co.  V.  Patty  D.-G.  Co.,  96 
Miss.  781;  Tanning  Co.  v.  Telegraph 
Co.,  143  N.  C.  376,  118  Am.  St.  806; 
Beatty  L.  Co.  v.  Western  U.  Tel. 
Co.,  52  W.  Va.  410,  14  Am.  Neg. 
Rep.  50;  Johnson  v.  Same,  79  Miss. 
58,  89  Am.  St.  584;  White  v.  West- 
ern U.  Tel.  Co.,  153  App.  Div. 
(N.Y.)  684. 

The  failure  to  consummate  a  con- 
tract does  not  entitle  the  sender  of 
a  message  to  recover  the  prices  he 
had  intended  to  fix  for  the  goods; 
his  recovery  is  measured  by  the  loss 
sustained  in  connection  with  the 
negotiation.  Postal  Tel.-C.  Co.,  v. 
Akroa  0.  Co.,  3  Ohio  0^  C.  (N.S.) 
259. 
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have  been  sent.''  In  other  words,  profits  cannot  he  recovered 
unless  they  are  such  as  grew  out  of  a  completed  contract.'*  The 
breach  of  a  contract  to  supply  correct  information  concerning 
the  state  of  the  market  carries  liability  for  the  difference 
between  the  erroneous  price  quoted  and  the  actual  price  in  the 
market  on  the  day  in  question.'*  There  are  cases  which  hold 
that  it  is  competent  to  show  that  a  sale  would  have  been  made  to 
the  addressee  if  the  message  as  written  had  been  delivered.'* 
The  sendee  may  testify  that  the  offer  to  make  the  contract  would 
have  been  accepted." 

As  has  been  remarked  "  the  damages  which  may  be  recov- 
ered from  a  telegraph  or  telephone  company  must,  in  nearly  all 
jurisdictions,  be  such  as  may  fairly  be  supposed  to  have  entered 
into  the  contemplation  of  the  parties — such  as  might  naturally 
be  expected  to  follow  the  breach  of  contract  or  of  duty.  Many 
illustrations  of  this  principle  are  given  elsewhere,'*  and  it  is 


SSNewsome  v.  Western  U.  Tel. 
Co.,  137  N.  C.  513. 

e*  Western  U.  Tel.  Co.  v.  Adams 
Mach.  Co.,  92  Miss,  849,  21  Am. 
Neg.  Eep.  17.  But  compare  Lathan 
V.  Western  U.  Tel.  Co.,  75  S.  C.  129. 
See  Brown  v.  Same,  84  Tex.  54; 
Herron  v.  Same,  90  Iowa  129. 

86  Western  U.  Tel.  Co.  v.  Brad- 
ford, 52  Tex.  Civ.  App.  392. 

The  disapproved  contention  in- 
volved the  difference  between  the 
sum  paid  on  the  faith  of  the  tele- 
gram and  the  price  at  which  the 
addressee  had  agreed  to  sell,  and 
the  difference  between  the  sum  paid 
to  fill  his  contract  and  the  lowest 
sum  at  which  a  purchase  could  have 
been  made  on  other  dates  to  meet 
his  contract. 

86  Cain  V.  Western  U.  Tel.  Co.,  89 
Kan.  797. 

87  Western  U.  Tel.  Co.  v.  Sights," 
34  Okla.  461,  42  L.R.A.(N.S.)    419. 

88  §  959. 

89  Ch.  3.  See  Postal  Tel.  C.  Co.  v. 
Barwise,  11  Colo.  App.  328;  Western 


U.  Tel.  Co.  V.  Simpson,  64  Kan.  309, 
11  Am.  Neg.  Eep.  218;  Bennett  v. 
Western  U.  Tel.  Co.,  129  Iowa  607 
(a  mere  inquiry  as  to  the  price  of 
land  will  not  authorize  the  recovery 
of  damages  because  of  the  failure 
to  sell  it) ;  Du  Bose  v.  Same,  73  S. 
C.  218;  Cason  v.  Same,  77  S.  C. 
157;  Edwards  v.  Same,  147  N.  C. 
126;  Usher  v.  Same,  122  Mo.  App. 
98;  Trigg  v.  Same,  4  Ga.  App.  416; 
Larsen  v.  Postal  Tel.-C.  Co.,  150 
Iowa  748,  47  L.R.A.(N.S.)  129,  5 
N.  C.  C.  A.  160;  Western  U.  Tel. 
Co.  v.  Milton,  53  Fla.  484,  11  L.R.A. 
(N.S.)  560,  125  Am.  St.  1077,  citing 
the  text;  Same  v.  McNairy,  34  Tex. 
Civ.  App.  389;  Same  v.  Burch,  36 
Tex.  Civ.  App.  237;  Same  v.  Camp- 
bell, 36  Tex.  dv.  App.  276;  Same 
V.  Ayers,  41  Tex.  Civ.  App.  627; 
Postal  Tel.-C.  Co.  v.  Sunset  C.  Co., 
102  Tex.  148.  See  Western  U.  Tel. 
Co.  V.  Eickerstaff,  100  Ark.  1; 
Sweet  V.  Western  U.  Tel.  Co.,  139 
Mich.  322;  Western  U.  Tel.  Co.  v. 
Barlow,    51    Fla..   351;     Wilson    v. 
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only  necessary  to  make  note  here  of  a  few  of  the  cases  which 
apply  it  under  circumstances  which  are  peculiar  to  actions 
against  telegraph  companies.  Where  a  cattle-buyer  delivered  a 
dispatch  to  be  sent  to  his  agent  requesting  information  as  to  the 
state  of  the  market  on  the  two  next  following  days  and  there 
was  an  arrangement  between  them  that  no  answer  was  to  be 
sent  unless  there  had  been  a  change  in  the  market  since  the 
last  report,  but  if  there  was  a  change  the  agent  was  to  advise 
his  principal,  and  the  message  was  not  delivered  to  the  agent, 
and  the  principal  bought  cattle  believing  that  there  was  no 
change  in  the  market,  when  there  was  a  decline  in  their  value, 
it  was  ruled  that  it  was  for  the  jury  to  find  whether  the  dam- 
ages sustained  by  so  doing  were  such  as  might  have  been  rea- 
sonably apprehended  to  result  from  the  failure  to  send  the 
message,  and  that  if  such  purchases  were  made  because  of  the 
absence  of  a  reply  to  the  message  the  damages  resulting  were 
direct  and  not  speculative,®"  and  were  measured  by  the  differ- 
ence  between  the   price   ruling  when  the  plaintiff  was   last 

Western  U.  Tel.  Co.,  124  Ga.  131;  all  damages  occasioned  by  the  com- 
Strahorn-H.  E.  C.  Co.  v.  Same,  101  pany'a  negligence  does  not  reach 
Mo.  App.  500,  17  Am.  Neg.  Rep.  262;  liability  for  damages  which  are  not 
Arial  v.  Same,  70  S.  C.  418;  Evans  the  proximate  result  of  its  negli- 
V.  Cumberland  Tel.  &  T.  Co.,  135  gence.  Fisher  v.  Western  U.  Tel. 
Ky.  66,  135  Am.  St.  444;  Western  Co.,  119  Wis.  146. 
U.  Tel.  Co.  V.  Caldwell,  126  Ky.  Jn  the  absence  of  knowledge  of 
42,  12  L.R.A.(N.S.)  748;  Same  v.  the  circumstances  a  telephone  com- 
Pearce,  82  Miss.  487  (physical  con-  p^^^y  jg  ^^^  responsible  for  the  con- 
dition of  sender.  See  Erb  v.  West-  sequences  of  a  walk  taken  by  a  sick 
em  U.  Tel.  Co.,  162  111.  App.  494.  ^^^^^^  ^j^„  ^^^^^^  ^o  call  a  physi- 
In  Newsome  y.  Western  U.  Tel.  ^.^^^  ^^^  ^^^  ^^^^^  ^  ^^^^^^  ^^^ 

Co.,  153  N.  C.  153,  the  sender  of  a  .  ,     ,     ,,  .         a     ix.        mi 

'  ,     .  ,  .  ,       .   .  ,  defendant  s  operator.    Southern  Tel. 

message  ordermg  whisky  mformed  ,no  a  i     ion   on  t  t>  a 

J.      .,    ?,  J   1  -x  i        4.  Co.  V.  King,  103  Ark.  160,  39  L.E.A. 

the  operator  that  he  needed  it  to  get  »  .^^  „  ,    ,„, 

his  rafting  done.     A  mistake  was  I    •  •' 

made  in  transmitting  the  message.  Damages    to    business    in    conse- 

and   because    the    whisky    did    not  l^^^e   of   waiting  for   a   message 

come  the  sender's  hands  would  not  concerning  the  death  and  funeral  of 

go  into  the  water  to  work,  and  he  a    relative     cannot    be     recovered. 

lost    the    advantage    of    a    freshet.  Thomas  v.  Western  U.  Tel.  Co.,  12 

The  resulting  damage  .-was  too  re-  Pa.  Dist.  682. 

mote  and  speculative.  9"  Garrett  v.  Western  U.  Tel.  Co., 

A  statute  imposing  liability  for  83  Iowa  257. 
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advised  and  that  -which  prevailed  in  the  market  for  which  he 
bought  at  the  time  of  his  doing  so,  the  defendant  being  advised 
that  he  bought  with  reference  to  that  market.®*  The  failure 
to  deliver  a  message  advising  a  shipper  of  the  state  of  the  market 
results  in  liability  for  the  loss  resulting  to  him  by  the  diversion 
of  his  shipment  to  another  market.®* 

A  somewhat  exceptional  case  has  been  ruled  in  Iowa  on  a 
theory  Avhich  is  not  in  harmony  with  the  current  of  authority. 
The  plaintiff  had  arranged  with  other  persons  for  the  capture 
of  a  person  accused  of  crime  and  one  of  them  sent  a  message 
asking  him  to  "come  on  first  train."  This  message  was  delayed, 
and  in  a  suit  brought  to  recover  the  amount  of  the  reward 
offered  for  the  arrest  of  the  accused,  which  the  plaintiff  alleged 
was  lost  because  of  the  defendant's  negligence,  it  was  held  that 
the  plaintiff  was  not  limited  to  the  damages  which  might  rea- 
sonably have  been  within  the  contemplation  of  the  parties, 
but  might  recover  for  all  the  injurious  results  which  flowed 
from  the  negligence,  by  ordinary  natural  sequence,  without  the 
interposition  of  any  other  negligent  act  or  overpowering  force. 
There  being  evidence  tending  to  show*  that  immediate  delivery 
of  the  message  was  requested  and  that  the  defendant's  agent 
knew  the  plaintiff  was  expecting  a  message  relating  to  the  cap- 
ture of  an  accused  person,  although  the  defendant  may  not  have 
known  that  a  reward  was  offered,  it  was  bound  to  understand 
that  the  plaintiff  was  making  efforts  to  accomplish  a  purpose 
from  which  he  anticipated  some  benefit  to  accrue  to  himself. 
"The  law  authorizes  the  offering  of  such  rewards,  and  it  is  not 
too  strict  a  rule  to  hold  the  defendant  responsible  for  such  losses 
as  may  be  reasonably  anticipated  to  follow  its  negligence, 
whether  informed  indefinitely  what  these  may  be  or  not.  It  was 
charged  with  knowledge  that  such  a  reward  might  be  made 
[offered],  and  it  might  reasonably  reckon  on  such  a  contingency 
in  omitting  its  duty  with  reference  to  such  a  message."  ®* 

On  the  failure  to  make  a  trade  of  property  because  of  the 
non-delivery  of  a  message  the  sender  recovered  his  traveling 

91  Garrett  v.  Western  U.  Tel.  C!o.,      Co.,  84  Neb.  443,  133  Am.  St.  633. 
92  Iowa  449.  >       98  McPeek  v.  Western  U.  Tel.  Co., 

92  Marriott    v.    Western    U.    Tel,  *   107    Iowa    356,    43    L.R.A.   214,    70 
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expenses  in  going  to  the  place  where  the  message  should  have 
been  sent,®*  but  not  for  the  loss  sustained  because  he  sold  his 
personal  effects.'*  If  the  evidence  shows  that  in  consequence  of 
the  failure  to  deliver  a  message  sent  to  a  veterinary  surgeon  who 
was  desired  to  attend  a  sick  horse  he  did  not  see  the  horse  until 
five  or  six  hours  later  than  he  otherwise  would  have  done,  and 
that  in  all  reasonable  probability  the  horse  would  have  recovered 
had  it  been  treated  promptly,  there  may  be  a  recovery  of  its 
value.  Such  damages  are  not  too  remote  where  both  the  parties 
knew  from  the  nature  of  the  dispatch  that  promptness  was 
required.®*  Where  there  was  a  failure  to  deliver  a  message  ap- 
plying for  stable  room  for  horses  which  were  in  transit  from  one 
state  to  another  and  shelter  for  them  could  not  be  obtained  in 
consequence  of  such  delay,  the  telegraph  company  was  liable 
for  the  loss  of  a  horse  which  occurred  by  reason  of  the  exposure. 
It  was  not  a  defense  that  the  laws  of  the  state  in  which  shelter 
was  sought  prohibited  the  transportation  of  property  by  rail 
on  Sunday,  the  day  on  which  the  horses  reached  their  destina- 
tion.®'' In  consequence  of  the  defendant's  negligence  the  plain- 
tiff missed  two  trains  which  would  have  delivered  him  at  his 
destination  in  time.  He  took  another  train  which  would  have  so 
delivered  him  but  for  a  landslide  which  delayed  it  and  which 
occurred  after  the  passage  of  the  other  trains.  The  negligence 
was  the  cause  of  the  injury  sustained  on  the  train  taken."  A 
distinction  has  been  made  between  the  liability  of  a  telephone 
company  for  general  house  service  and  the  liability  of  telegraph 
companies  as  illustrated  by  some  of  the  cases  stated.  The 
former  is  not  liable  for  the  death  of  a  member  of  the  family 
undertaken  to  be  served  under  such  a  contract  because  of  delay 
in  obtaining  the  services  of  a  physician."  If  a  policy  of  fire 
insurance  is  not  canceled  before  a  loss  the  insurer  may  recover 

Am.  St.  205.  See  §  71,  and  Mitchell  Co.,  106  Iowa  529,  5  Am.  Neg.  Rep. 
V.  Western  U.  Tel.  Co.,  12  Tex.  Civ.      315.    See  §  965. 

"Taylor  v.  Western  U.  Tel.  Co., 
95  Iowa  740. 

98  Sutton  V.  Western  U.  Tel.  Co., 
SB  Western    U.    Tel.    Co.   ▼.    Shu-      j29  Ky.  166. 

mate,  2  Tex.  Civ.  App.  429.  9S  Southwestern   T.   &  T.   Co.   v. 

»8  Hendershott  v.  Western  U.  Tel.      Solomon,  54  Tex.  Civ.  App.  306. 


App.  262. 
MSee  §  966, 
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from  the  company  which  undertook  to  transmit  the  message 
directing  that  that  be  done  for  the  sum  paid  and  interest  thereon 
if  the  cancellation  would  have  been  made  but  for  its  neglect.^ 
The  liability  in  such  a  case  is  not  measured  by  the  difference 
between  the  reasonable  cost  of  carrying  the  risk  for  the  addition- 
al number  of  days  and  the  amount  of  the  unearned  premium.^ 
The  loss  of  an  opportunity  to  sell  perishable  goods  is  cause  for 
the  recovery  of  their  value  at  the  time  and  place  they  would 
have  been  delivered  and  interest,  less  transportation  charges.' 
The  damages  arising  from  the  non-delivery  of  a  message  asking 
for  information  are  too  remote,  contingent  or  problematical  to  be 
recovered  because  the  party  seeking  it  might  or  might  not  have 
acted  upon  it  had  it  been  supplied.*  But  where  the  addressee  of 
a  message  was  temporarily  beyond  the  free  delivery  limits,  her 
residence  being  within  them,  and  the  accomplishment  of  the 
purpose  which  the  message  sought  depended  upon  whether  the 
persons  at  such  residence,  had  the  message  been  delivered  to 
them,  would  have  promptly  coramunicated  it  to  the  addressee, 
the  contingency  was  regarded  as  not  too  remote  to  prevent  a 
recovery.^  It  may  be  assumed  that  the  drawee  of  a  check  given 
in  payment  of  a  debt  will  comply  with  the  request  of  the  drawer 
to  withhold  payment,  and  the  neglect  to  forward  a  message 
requesting  that  that  be  done  is  cause  for  the  recovery  of  the 
resulting  loss.^ 

.  It  is  not  the  natural  or  probable  result  of  the  failure  to  deliver 
a  message  requesting  the  person  to  whom  it  was  addressed 
to  telegraph  the  sender  a  railroad  ticket  to  a  particular  point 
that  such  person  should  walk  and  tramp  three  hundred  and 

1  Providence-W.  Ins.  Co.  v.  West-  Tex.  Civ.  App.  563;  Western  U.  Tel. 

em  U.  Tel.  Co.,  153  III.  App.   118,  Co.  v.  Eowell,  153  Ala.  295.     Com- 

5  N.  C.  C.  A.  660,  247  111.  84,  139  pare  Cumberland  Tel.   &  T.  Co.  v. 

Am.  St.  314,  30  L.R.A.(N.S.)    1170.  Atherton,  122  Ky.  154,  and  see  Sut- 


2  Id.  in  supreme  court. 

S  Western  U.  Tel.  Co.  v.  Federolf 


ton  V.  Western  U.  Tel.  Co.,  129  Ky. 
166;   Cumberland  Tel.  &  T.  Co.  v. 


(Tex.  Civ.  App.),  5  N.  C.  C.  A.  675, 

145  S.  W.  314.  Quigley,    129    Ky.    788,    19    L.E.A. 

4  Smith  V.  Western  U.   Tel.  Co.,  (^.S.)  575. 

154  111.  App.  499.  6  Cronheim  v.  Postal  Tel.  C.  Co, 

5  Western  U.  Tel.  Co.  v.  Clark,  14  10  Ga.  App.  716. 
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twenty  miles  and  have  a  leg  crushed  by  a  railroad  car.'  On  the 
second  appeal  the  negligence  of  a  third  party  which  resulted  in 
the  injury  to  the  leg  was  not  in  issue,  and  it  appeared  that  the 
sender  of  the  message  notified  the  operator  that  he  was  without 
means.  It  was  held  that  suffering  from  cold  and  hunger  in 
sleeping  out  of  doors  and  in  attempting  to  reach  iiis  home  were 
reasonably  within  the  contemplation  of  the  parties,  and  could 
be  recovered  for.*  The  failure  of  the  plaintiff  to  sustain  his 
cause  of  action  because  of  the  absence  of  a  witness  as  the  result 
of  the  negligence  of  a  telephone  company  is  too  remote  to  sus- 
tain a  recovery.®  Neglect  which  delays  the  arrival  of  means  to 
extinguish  a  fire  does  not  carry  liability  for  the  resulting  loss.^" 
The  failure  to  deliver  a  njessage  stating  that  the  mother  of  the 
sender  and  sendee  was  ill  and  requesting  the  latter  to  meet  them 
at  a  railroad  station  is  not  the  proximate  cause  of  damages 
resulting  to  the  sender  from  searching  in  a  strange  place  at 
night  for  the  sendee's  residence,  with  exposure  producing  ill- 
ness, or  of  the  death  of  the  mother,*^  nor  of  mental  distress  and 
nervous  prostration  suffered  by  the  sender.*^  The  failure  to 
promptly  deliver  money  transmitted  through  a  telegraph  com- 
pany does  not  carry  with  it  liability  for  injury  to  the  reputation 
of  the  sendee  resulting  from  eviction  from  her  house  because  of 
its  non-receipt.^'  The  liability  for  delay  in  delivering  a  message 
does  not  extend  to  results  produced  by  a  new  and  independent 
force,  as  where  the  person  to  whom  it  is  sent  is  sought  to  be 
■warned  that  armed  men  are  in  pursuit  of  him  and  he  is  over- 
taken and  killed  by  them."  The  expense  of  redeeming  property 
pledged  to  secure  the  payment  of  money  cannot  be  recovered 
because  of  delay  in  delivering  a  message ;  ^*  nor  can  there  be  a 

»  Barnes  v.  Western  U.  Tel.  Co.,  "  Stafford  v.  Western  U.  Tel.  Co., 

24  Nev.  125,  77  Am.  St.  791.  73  Fed.  273. 

8  S.  C,  27  Nev.  438,  103  Am.  St.  12  Western  U.  Tel.  Co.  v.  Henley, 
776,  65  L.E.A.  666.  23  Ind.  App.  14. 

9  Martin  v.  Sunset  Tel.  &  T.  Co.,  „  gtansell  v.  Western  U.  Tel.  Co., 
18  Wash.  260.  107  Fed.  668. 

10  Lebanon,  etc.  Tel.  Co.  v.  Lan-  „    ^  ,     „ 
ham  L.  Co.,  131  Ky.  718,  21  L.R.A.          "  ^°««   ^-   ^^^t^"^"   ^:   ^el-   Co., 
(N.S.)    115,  approved  in  Volquard-       81  ^'^^-  676,  26  C.  C.  A.  564. 

sen  V.  Iowa  Tel.  Co.,  148  Iowa  77,  ^^  Altman  v.  Western  U.  Tel.  Co. 

28  L.R.A.{N.S.)  554.  (Misc.),  84  N.  Y.  Supp.  54. 
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recovery   for   physical    suffering   caused   by   mental    distress 
because  of  the  non-arrival  of  a  nurse.^® 

In  some  cases  the  liability  for  consequential  damages  is  not 
more  extended  when  the  action  is  by  the  receiver  of  a  message 
than  when  it  is  by  the  sender.  Thus,  it  is  laid  down  that  when- 
ever the  action  sounds  in  tort  for  negligence  in  the  performance 
of  a  duty,  unattended  by  circumstances  showing  evil  intent, 
oppression  or  wanton  disregard  for  another's  rights,  and  is 
founded  on  a  contract  which  raised  the  duty,  though  that  con- 
tract was  made  with  another  person,  the  measure  of  damages 
must  be  regarded  as  practically  the  same  as  if  the  action  were 
for  the  breach  of  the  contract  under  the  same  circumstances." 
There  seems  to  be  some  ground  for  measuring  the  liability  for 
consequential  damages  by  the  same  rule  whether  the  action  is 
brought  by  the  receiver  or  the  sender  of  the  message;  but  in 
many  cases  the  courts  do  not  limit  the  receiver's  recovery  by 
such  considerations.  In  the  case  cited  the  court  held  that  the 
loss  of  business,  customers,  etc.,  was  too  remote  to  be  a  ground 
of  damage  because  of  an  error  in  a  message  quoting  too  low  a 
price  on  goods,  in  consequence  of  which  their  acceptance  was 
refused.  One  who  had  executed  a  deed  of  trust  on  cattle  and 
was  prohibited  by  it  from  making  sales,  except  through  the 
plaintiff,  was  permitted  to  sell  certain  of  the  cattle  on  condition 
that  he  account  for  the  proceeds  to  the  plaintiff.  After  a  subse- 
quent sale  by  the  debtor  his  creditor  sent  him  a  message  to  ship 
no  more  cattle  except  to  him,  and  directed  that  the  consignees 
pay  the  "net  proceeds"  of  those  last  shipped  to  the  plaintiff. 
The  word  "net"  was  changed  in  transmission  to  "no,"  and  the 
debtor  converted  such  proceeds  to  his  own  use.  Such  act  was 
not  the  proximate  cause  of  the  defendant's  error.  ^*  The  failure 
to  deliver  a  message,  the  character  and  urgency  of  which  are 
known,  replying  to  an  application  for  a  loan  of  money  to  pre- 
vent the  sacrifice  of  property  entitles  the  person  desiring  the 
money  to  compensatory  damages;  the  recovery  was  not  limited 

iBKagy  V.  Western  U.  Tel.   Co.,      9  D.  C.  App.   Cas.   455,   35  L.R.A. 
37  Ind.  App.  73.  548. 

W  Fererro  v.  Western  U.  Tel.  Co.,  is  Strahorn-H.    E.    Co.    v.    West- 
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to  a  nominal  sum  on  tte  theory  that  the  loss  was  remote,  uncer- 
tain and  speculatiTe."  The  loss  of  employment  cannot  be 
recovered  for  because  of  the  non-delivery  of  a  message  inquiring 
if  the  addressee  would  accept  a  designated  position.^" 

§  962.  Same  subject;  illustrations.  Plaintiff's  agent  deliv- 
ered a  message  stating  that  he  had  bought  sheep  at  $5.60  per 
hundred;  as  delivered  it  read  $5.06.  In  reliance  upon  the 
message  the  sheep  were  sold  before  their  arrival  at  $6  per  hun- 
dred. Because  the  selling  price  was  in  advance  of  the  purchase 
price  it  was  contended  that  no  damage  had  been  sustained ;  but 
it  was  ruled  that  the  company  was  liable  for  the  loss — the 
difference  between  the  selling  price  and  the  actual  value  of  the 
sheep.**  In  consequence  of  the  non-delivery  of  a  message 
informing  plaintiff  of  the  market  price  of  property  at  the  place 
whiere  he  intended  to  ship  it  for  sale  he  sent  it  to  the  next 
nearest  market,  where  it  sold  for  a  less  price  than  it  would  have 
brought  at  the  other  market.  The  telegraph  company  was  lia- 
ble for  the  difference  and  also  for  the  increased  freight  between 
the  place  from  and  to  which  the  shipment  was  made  and  that  to 
which  it  would  have  been  made  but  for  its  default.**  Where 
there  was  a  like  default  and  the  plaintiff  shipped  property  to 
a  demoralized  market  his  damages  were  measured  by  the  differ- 
ence between  its  value  at  the  place  of  shipment  and  the  price 
realized  for  it  in  the  open  market,  together  with  the  cost  of 
transportation,  maintenance  and  sale,  such  cost  including  the 
transportation  and  maintenance  of  the  property  while  it  was 
being  removed  from  the  place  to  which  it  was  first  shipped  to 
the  next  best  market,  no  offer  for  it  being  obtainable  at  the 
former  place  and  the  removal  being  made  in  good  faith  and  upon 
a  reasonable  judgment.**  Where  a  sale  of  cattle  for  future 
delivery,  at  the  option  of  the  purchaser,  had  been  made  and  he 

ern  U.  Tel.  Co.,  101  Mo.  App.  500,  (Pa.)    12   Atl.   467.     See   Same   v. 

17  Am.  Neg.  Rep.  262.  Eichman,  8  id.  171. 

19  Western  U.  Tel.  Co.  v.  Lawson,  gj  Western  U.  Tel.  Co.  v.  Collins, 
182  Fed.  369. 


aoDavies  v.  Western  U.  Tel.  Co., 
93  S.  C.  318. 

21  Western  U.  Tel.  Co.  v.  Landis      56  Kan.  737. 
Suth.  Dam.  Vol.  III.— 71. 


45  Kan.  88,  10  L.R.A.  515. 
83  Western  U.  Tel.  Co.  v.  Woods, 
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wrote  a  message  addressed  to  the  owner  notifying  him  that  he 
would  take  them  the  next  day,  and  in  consequence  of  negligent 
delay  in  its  transmission  the  weighing  of  the  cattle  was  delayed 
and  their  weight  decreased,  the  company  was  liable  for  the 
shrinkage.^*  The  price  at  which  the  owner  of  property  offered 
to  sell  it  was  negligently  altered  so  that  when  the  message  was 
delivered  a  lower  price  was  designated,  and  the  offer  was 
accepted  at  such  price.  The  damages  were  measured  by  the 
difference  between  that  price  and  the  market  value  of  the  prop- 
erty at  the  place  to  which  the  message  was  sent.^'  In  the 
absence  of  proof  that  the  vendor  could  have  sold  for  the  price 
he  designated  in  the  message  he  could  not  recover  the  differ- 
ence between  that  and  the  price  at  which  the  sale  was  made.^^ 
But  that  difference  may  be  taken  as  the  basis  of  the  company's 
liability  if  it  does  not  show  it  to  be  unreasonable  or  unjust.^ 
§  963.  Same  subject;  further  illustrations.  A  plaintiff's  mes- 
sage to  his  broker  directed  him  to  sell  his  stock  of  a  certain 
kind  and  to  buy  a  given  amount  of  another  named  stock.  By 
a  change  in  the  message  as  delivered  it  directed  simply  the 
purchase  of  an  additional  amount  of  the  kind  of  stock  directed 
to  be  sold,  which  was  made  by  the  broker.  As  soon  as  the 
plaintiff  was  apprised  of  the  mistake  and  of  this  purchase  he 
ordered  the  stock  to  be  sold,  which  was  done  at  a  loss  of  $4Y5, 
and  repeated  his  order  to  purchase,  but  the  price  had  advanced 
in  the  meantime  so  that  it  cost  $1,875  more  to  make  the  pur- 
chase than  would  have  been  required  at  the  time  the  erroneous 
message  was  received;  the  plaintiff  recovered  both  these  sums. 
It  was  said  by  the  court  that  the  loss  from  the  advance  on 
stock  ordered  to  be  purchased  would  be  recoverable  without  an 
actual  purchase  of  the  stock  at  the  increased  price  by  showing 
that  immediately  or  soon  after  the  delivery  of  the  erroneous 
message  the  stock  rose  in  market  so  that  the  order  could  not 

24Hadley  v.  Western  U.  Tel.  Co.,      Tel.    Co.,   91    Ga.    80;    McCarty   v. 
115  Ind.  191.  Same,  116  Mo.  App.  441. 

25  Western  U.  Tel.  Co.  v.  Harris,       ,/'7"l*''^"  ^-  ^"'-  ^-  ^-  S^""^""' 

71  Ala.  760. 
19  111.  App.  347;    Same  v.  Shotter,  Z7  Pepper    v.    Telegraph    Co.,    87 

71  Ala.  760;   Hollis  v.  Western  U.       Tenn.  554,  4  L.R.A.  600. 
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have  been  filled  for  less  than  the  advanced  price.^'  In  a  Mass- 
achusetts case^*  Bigelow,  C.  J.,  after  adverting  to  the  rule  of 
damages  applicable  to  a  carrier  who  had  negligently  delayed  to 
transport  and  deliver  goods  intrusted  to  him, — namely,  the 
difference  in  their  market  value  at  the  time  -when  and  place 
where  they  ought  to  have  been  delivered  and  such  value  at  the 
same  place  on  the  day  when  they  were  delivered, — said:  "Wfi 
can  see  no  reason  why  an  analogous  rule  is  not  applicable  to 
the  case  before  us.  The  defendants,  as  a  contracting  party, 
are  liable  for  the  injury  actually  caused  by  their  breach  of 
duty.  There  is  nothing  in  the  nature  of  the  business  which 
they  undertake  to  carry  on  that  should  exempt  them  from  mak- 
ing compensation  for  any  neglect  or  default  on  their  pait.'* 
The  only  question  then  is  as  to  the  effect  of  the  application  of 
the  general  rule  of  damages,  already  stated,  to  the  contract 
between  the  parties.  This  necessarily  depends  on  the  subject- 
matter.  The  defendants  undertook  to  transmit  a  message 
which  on  its  face  purported  to  be  an  acceptance  of  an  offer  for 
the  sale  of  merchandise.  The  agreement  was  to  transmit  and 
deliver  it  with  reasonable  diligence  and  dispatch,  having  refer- 
ence to  the  ordinary  mode  of  performing  similar  services  by 
persons  engaged  in  the  same  business.  The  natural  conse- 
quence of  a  failure  to  fulfill  the  contract  was  that  the  party  to 
whom  the  message  was  addressed,  not  receiving  a  reply  to  his 
offer  to  sell  the  merchandise  in  due  season,  would  dispose  of  it 
to  another  person ;  that  the  plaintiff  might  be  unable  to  procure 
an  article  of  like  kind  and  quality  at  the  same  price,  and  in 
order  to  obtain  it  would  be  obliged  to  pay  a  higher  price  for  it 
in  the  market  than  he  would  have  paid  if  the  prior  contract  for 
its  purchase  had  been  completed  by  the  seasonable  delivery  of 
his  message  by  the  defendants.  The  sum,  therefore,  which 
would  compensate  the  plaintiffs  for  the  loss  and  injury  sus- 

88  Rittenhouse  v.  Independent  Line  403 ;  Bowen  v.  Lake  Erie  Tel.  Co.,  1 

Tel.,  44  N.  Y.  263,  4  Am.  Rep.  673,  Am.  L.  Reg.  685. 

1  Daly  474;  New  York,  etc.  Tel.  Co.  29  Squire  v.  Western  U.  Tel.  Co., 

V.  Dryburg,  35  Pa.  298,  78  Am.  Dec.  98  Mass.  232,  93  Am.  Dee.  157. 

338;    De   Rutte    v.   New   York,   etc.  30  Ellis   v.  American  Tel.  Co.,  13 

Tel.  Co.,  1  Daly  547,  30  How.  Pr.  Allen  226. 
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tained  by  them  would  be  the  difference,  if  any,  in  the  price 
which  they  agreed  to  pay  for  the  merchandise  by  the  message 
which  the  defendants  undertook  to  transmit,  if  it  had  been 
duly  and  seasonably  delivered  in  fulfillment  of  their  contract, 
and  the  sum  which  the  plaintiffs  would  have  been  compelled 
to  pay  at  the  same  place  in  order  by  the  use  of  due  diligence 
l^^have  purchased  the  like  quantity  and  quality  of  the  same 
species  of  merchandise."  *^ 

An  interesting  case  illustrative  of  the  principles  under  dis- 
cussion arose  in  ISTew  York,  and  after  repeated  arguments  and 
thorough  consideration  was  finally  decided  in  18Y0.  The 
plaintiffs'  agent  at  Chicago  telegraphed  for  five  thousand  sacks 
of  salt  to  be  sent  immediately  from  Oswego,  the  plaintiffs' 
shipping  port;  the  message  came  over  the  defendants'  line; 
was  delivered  by  them,  and  by  carelessness  of  their  servants 
"casks"  was  written  for  "sacks."  The  order  was  executed 
accordingly.  A  sack  was  a  fourteen-pound  package  of  fine 
salt;  a  cask  contained  three  hundred  and  twenty-one  pounds  of 
coarse  salt.  On  the  arrival  of  the  salt  at  Chicago  there  was  no 
market  for  it;  it  was  stored  at  the  expense  of  the  plaintiffs' 
agent  and  finally  sold  at  less  than  the  market  price  at  Oswego. 
The  plaintiffs  were  held  entitled  to  recover  damages  for  that 
mistake;  the  difference  between  the  market  value  of  the  salt 
at  Oswego,  where  but  for  the  mistake  it  would  have  remained, 
and  what  it  sold  for  at  Chicago,  together  with  the  expense  of 
transportation  to  the  latter  place.  This  rule  was  sustained, 
although  there  was  no  evidence  as  to  what  it  would  have  cost 
to  return  the  salt  to  Oswego,  and  the  difference  in  the  market 
price  of  the  two  cities  was  greater  than  the  whole  cost  of  the 
outward  transportation.  Earl,  C.  J.,  thus  vindicated  this 
ruling:  "The  cardinal  rule  (of  damages)  undoubtedly  is  that 
the  one  party  shall  recover  all  the  damages  which  has  been 
occasioned  by  the  breach  of  contract  by  the  other  party.  But 
this  rule  is  modified  in  its  application  by  two  others.  The 
damages  must  flow  directly  and  naturally  from  the  breach  of 

81  True  V.  International  Tel.  Co.,      Eep.  8;  Tyler  v.  Same,  60  111.  421, 
60  Me.  9,  26;  Manville  v.  Western 
U.  Tel.   Co.,  37   Iowa  214,  18  Am.       14  Am.  Rep.  38. 
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contract,  and  they  must  be  certain,  botli  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed.  Under  this 
latter  rule  speculative,  contingent  and  remote  damages,  which 
cannot  be  directly  traced  to  the  breach  complained  of,  axe  ex- 
cluded. Under  the  former  rule  such  damages  only  are  allowed 
as  may  fairly  be  supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  when  they  made  the  contract  as  might 
naturally  be  expected  to  follow  its  violation.  It  is  not  required 
that  the  parties  must  have  contemplated  the  actual  damages 
which  are  to  be  allowed.  But  the  damages  must  be  such  as  the 
parties  may  be  supposed  to  have  contemplated  when  they  made 
the  contract.  Parties  entering  into  contracts  usually  contem- 
plate that  they  will  be  performed,  and  not  that  they  will  be  vio- 
lated. They  very  rarely  actually  contemplate  any  damages 
which  would  flow  from  any  breach,  and  very  frequently  have 
not  sufEcient  information  to  know  what  such  damages  would 
be.  As  both  parties  are  usually  equally  bound  to  know  and  be 
informed  of  the  facts  pertaining  to  the  execution  or  breach  of 
a  contract  which  they  have  entered  into,  I  think  a  more  precise 
statement  of  this  rule  is  that  a  party  is  liable  for  all  the  direct 
damages  which  both  parties  to  the  contract  would  have  contem- 
plated as  flowing  from  the  breach,  if,  at  the  time  they  entered 
into  it,  they  had  bestowed  proper  attention  upon  the  subject 
and  had  been  fully  informed  of  the  facts.  In  this  case,  then, 
in  what  may  properly  be  called  the  fiction  of  law,  the  defendant 
must  be  presumed  to  have  known  that  this  dispatch  was  an 
order  for  salt  as  an  article  of  merchandise,  and  that  the  plain- 
tiff would  fill  the  order  as  delivered;  and  that  if  the  salt  was 
shipped  to  Chicago  it  would  be  shipped  there  as  an  article  of 
merchandise  to  be  sold  in  the  open  market.  And  the  market 
price  in  Chicago  being  less  than  the  market  price  in  Oswego, 
that  they  would  lose  the  cost  of  .transportation,  and  the  dif- 
ference between  the  market  price  at  Chicago  and  the  market 
price  at  Oswego."  *  *  *  The  damages  allowed  were  cer- 
tain, and  they  were  the  proximate,  direct  result  of  the 
breach."  ^^    There  was  some  contention  that  it  was  the  duty  of 

82  Leonard  v.  New  York,  etc.  Tel.      Wells  v.  Western  U.  Tel.  Co.,  144 
Co.,  41  N.  Y.  544,  1  Am.  Eep.  446;       Iowa  605,  24  L.R.A.(N..S.)  1045,  21 
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the  plaintiff  on  being  apprised  of  the  mistake  to  reship  the  salt 
to  Oswego,  and  there  was  some  division  of  judicial  opinion  on 
that  point.  The  learned  judge  from  whom  we  have  just 
quoted  remarked  in  support  of  the  final  opinion  of  the  court, 
from  which  only  one  member  dissented:  "For  anything  that 
appears  in  this  case  the  cost  of  transportation  to  Oswego  would 
have  been  equal  to  the  difference  in  the  market  between  the  two 
places.  Then  there  was  the  risk  of  the  lake  transportation  at 
that  season  of  the  year,  and  the  uncertainty  in  the  Oswego 
market  when  the  salt  should  again  be  landed  there.  If  the 
plaintiff  had  shipped,  and  it  had  been  lost  upon  the  lake,  the 
total  loss  would  not  have  been  chargeable  to  the  defendant.  By 
the  wrongful  act  of  the  defendant  the  salt  had  been  placed  in 
Chicago,  one  of  the  largest  commercial  centers  of  the  country, 
and  the  plaintiffs  had  a  right  to  sell  it  there  in  good  faith  and 
hold  the  defendant  liable  for  the  loss."  The  rule  supported  in 
this  case  was  sanctioned  as  sufficiently  favorable  to  the  de- 
fendant. It  does  not  decide  that  it  was  so  to  the  plaintiffs. 
Nothing  was  allowed  by  the  trial  court  for  profits  that  might 
have  been  made  on  the  fine  salt  ordered  if  it  had  been  shipped, 
nor  for  the  casks  of  salt  at  Oswego  if  it  had  not  been  sent. 

Where  an  individual  sent  a  message  to  another  individual 
ordering  cans  and  baskets  sent  by  express  and  no  notice  was 
given  the  company  of  special  loss  likely  to  follow  its  non- 
delivery a  recovery  because  of  the  loss  of  vegetables  then  ripen- 
ing and  which  would  have  been  put  in  the  cans  was  refused. 
It  was  said :  If  the  telegram  had  been  signed  by  the  canning 
factory,  then  considering  the  time  of  the  year  in  which  it  was 
sent  and  the  evident  urgency  of  the  situation,  it  might  be  that 
an  entirely  different  conclusion  might  be  reached.*' 

§  964.  Same  subject;  other  illustrations.  In  a  Virginia  case  ** 
the  plaintiff  sent  over  the  defendant's  line  a  message  to  his 
factor  in  Mobile  directing  him  to  buy  five  hundred  bales  of 
cotton.     It  was  altered,  and  as  delivered  required  him  to  buy 

Am.  Neg.  Eep.  16,  138  Am.  St.  317.  34  Washington,    etc.    Tel.    Co.    v. 

«!>w    4.        TT    rr  ,    ri  A  TT-    i        Hobson,    15    Gratt.    122.      And    see 

88 Western  U.  Tel.  Co.  v.  Albert-      «„jxi.  x  j         jit-        mi 

Smith    y.    Independent    Line    Tel., 

ville  C.  (}o.,  6  Ala.  App.  344.  Scott  &  J.  on  Tel.  §  412,  note. 
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two  thousand  five  hundred  bales.  He  proceeded  to  execute  it, 
and  bought  two  thousand  and  seventy-eight  bales  before  the 
mistake  was  discovered.  It  was  ruled  that  if  the  defendants 
were  liable  for  the  alteration  the  measure  of  damages  was  what 
was  lost  on  the  sale  at  Mobile  of  the  excess  of  the  cotton  above 
the  amount  ordered ;  or  if  not  sold  there,  what  would  have  been 
the  loss  on  the  sale  there  in  the  condition  and  circumstances  in 
which  it  was  when  the  mistake  was  ascertained,  including  the 
proper  costs  and  charges.  The  factor's  commissions  upon  the 
purchase  were  a  part  of  the  damages.  And  it  appearing  that  a 
part  of  the  cotton  was  on  board  a  ship  to  be  sent  to  Liverpool 
when  the  mistake  was  ascertained,  it  was  ruled  that  in  the 
estimate  of  damages  the  whole  should  still  be  valued  as  if  sold 
at  Mobile,  a  part  on  shipboard  and  a  part  under  contract  of 
affreightment.  The  court  held  further  that  if  the  plaintiff 
intended  to  hold  the  company  responsible  for  the  excess  he 
should,  as  soon  as  apprised  of  the  purchase,  have  made  a  tender 
of  it  to  the  company  on  the  condition  of  its  paying  the  price 
and  all  the  charges  incident  to  the  purchase;  giving  it  notice, 
in  case  of  refusal  of  such  tender,  that  he  would  proceed  to  sell 
the  excess  at  Mobile,  and  after  crediting  the  company  with  the 
net  proceeds  would  lOok  to  it  for  any  difference  between  the 
amount  of  such  proceeds  and  the  cost  of  such  excess,  including 
the  commissions,  costs  and  charges. 

A  telegraph  company  negligently  omitted  to  deliver  a  mes- 
sage containing  the  plaintiff's  direction  from  Denver  to  his 
agent  at  !N"ebraska  City:  "Ship  oil  as  soon  as  possible  at  the 
best  rates  you  can."  The  plaintiff  alleged  that  by  reason  of 
the  consequent  delay  he  was  obliged  to  pay  higher  rates  of 
freight  and  lost  great  profits  on  the  oil.  Of  what  the  lost 
profits  consisted  is  not  shown  by  the  case ;  damages  for  the  in- 
crease of  freight  were  allowed;  and  doubtless,  on  the  same 
principle,  if  there  had  been  a  fall  in  the  market  price  of  the 
oil,  the  amount  of  such  decrease  would  also  have  been  allowed. '° 
One  to  whom  a  message  is  addressed  advising  that  the  sender 

3S  Western  U.  Tel.  Co.  v.  Graham,       em  U.  Tel.  Co.,  37  Iowa  214,  18  Am. 
1  Colo.  230.    See  ManvUle  v.  Weat-       Eep.  8. 
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can  use  a  certain  amount  of  cotton  at  a  price  named  can  re- 
cover only  nominal  damages  for  an  error  in  tlie  message  by 
which  the  price  was  raised  if  he  could  have  realized  a  profit  on 
the  cotton  purchased  by  selling  it  to  the  sender  at  the  price  in 
fact  offered.*"  Where,  in  consequence  of  the  non-delivery  of 
a  message,  cattle  were  turned  loose  the  telegraph  company  was 
liable  for  the  cost  of  regathering  them,  and  if  they  depreciated 
in  value  in  consequence  of  the  regathering  it  was  also  liable 
therefor  and  for  the  death  of  any  caused  by  regathering  them.*' 
The  expense  incurred  in  restoring  animals  to  their  former 
condition  is  not  the  measure  of  the  company's  liability,  but 
their  lessened  value.*'  Where  the  plaintiff's  minor  daughter 
eloped  and  his  message  stating  the  fact  of  her  minority  and 
forbidding  the  issue  of  a  license  for  her  marriage  was  negli- 
gently delayed,  in  consequence  of  which  a  license  was  issued 
and  the  marriage  occurred,  the  damages  included  the  loss  of 
the  services  of  the  daughter  and  the  mental  distress  of  the 
father,  but  not  such  distress  on  the  mother's  part  because  the 
defendant  had  no  notice  respecting  her.**  If  the  operator  of  a 
company  concocts,  forges  and  sends  a  message  purporting  to  be 
from  a  bank  to  another  bank  whereby  the  latter,  without  neg- 
ligence, pays  money  the  company  is  liable  for  the  loss  of  the 
amount  paid,  that  being  not  more  than  the  sum  designated  in 
the  message.*" 

§  965.  Same  subject;  loss  of  claim;  physical  pain;  loss  of  life; 
injury  to  credit;  trouble,  inconvenience,  annoyance.  A  tele- 
graph company  negligently  delayed  for  a  day  or  two  to  forward 
plaintiff's  message  to  his  agent,  stating  amount  of  the  debt  and 
directing  attachment  if  he  could  find  property.  During  the  de- 
lay the  property  was  seized  by  other  creditors.  The  court  say : 
"To  ascertain  the  damages  sustained  by  the  breach  of  this  con- 
as  Western  U.  Tel.  Co.  v.  Aubrey,  « Pacific  Postal  Tel.  C.  Co.,  v. 
61  Ark.  613.  Bank,  109  Fed.  369,  48  C.  C.  A.  413, 
3T  Pruett  V.  Western  U.  Tel.  Co.,  citing  and  discussing  Bank  v.  West- 
6  Tex.  Civ.  App.  533.                                 ern  U.   Tel.  Co.,   52  Cal.   280;    Mc- 

38  Mitcliell  V.  Western  U.  Tel.  Co.,      Cord    v.    Same,    39    Minn.    181,    1 
12  Tex.  Civ.  App.  262.  L.RA..  143,  12  Am.  St.  637 ;  Elwood 

39  Western  U.  Tel.  Co.  v.  Proctor,      v.  Same,  45  N.  Y.  549,  6  Am.  Rep. 
6  Tex.  Civ.  App.  300.  140.    See  §  972. 
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tract  these  inquiries  are  pertinent:  if  the  message  had  been  seM, 
was  the  plaintiff's  agent  in  S.  at  the  time,  and  would  he  have 
received  it ;  next,  would  he  have  taken  out  an  attachment  on  the 
debt ;  at  what  time  could  he  have  done  this ;  could  he  have  given 
security ;  could  he  have  procured  attorneys  to  issue  the  writ ;  at 
what  hour  could  and  would  it  have  been  put  into  the  hands  of 
the  sheriff;  was  property  there  of  the  debtor's  subject  to  the 
writ?  If  a  telegraphic  dispatch  had  reached  the  agent  at  8 
o'clock  on  the  7th  the  agent  would  have  been  bound  to  act  at 
once ;  it  is  to  be  presumed  that  he  would  have  done  so ;  at  least, 
he  can  testify  whether  he  would.  If  he  had  the  sheriff  is  to  be 
presumed  willing  to  do  his  duty ;  if  he  did  not  he  would  be  liable 
to  the  plaintiff,  and  thereby  the  plaintiff's  debt  would  be 
secured."  It  was  held  that  the  company  was  liable  for  the  cost 
of  the  dispatch  and  the  amount  of  the  claim,  on  the  assumption 
that  the  latter  might  have  been  secured  by  a  reasonable  attach- 
ment and  was  prevented  by  the  defendant's  default.*^  The  cred- 
itor is  not  bound  to  bring  suit  to  test  the  validity  of  the  attach- 
ments prior  to  his  own.  The  rule  that  in  cases  of  tort  the  party 
injured  should  make  reasonable  exertions  to  render  the  injury  as 
light  as  possible  does  not  apply  in  such  a  case.**  But  such  liabil- 
ity does  not  exist  if  the  property  attached  was  of  sufficient  value 
to  satisfy  the  claims  of  the  prior  attachment  creditors  and  also 
the  claim  of  the  plaintiff,  where  it  was  sold  at  private  sale  pur- 
suant to  agreement  by  the  parties  to  which  agreement  the  tele- 
graph company  was  not  a  party,  for  less  than  its  value.*'    Lia- 

41  Parks   V.   Alta   California   Tel.  A.   for   seven   hundred   ninety   dol- 

Co.,  13  Cal.  422,  73  Am.  Dec.  589;  lars";   as  received  it  read:     "Even 

Bryant  v.  American  Tel.  Co.,  1  Daly  hundred   ninety   dollars."     The  re- 

575;   Western  U.  Tel.  Co.  v.  Shef-  cipient  was  not  negligent  in  inter- 

fleld,  71  Tex.  570,  10  Am.  St.  790;  preting  it  to  mean  $190.     Western 

Kedington  v.  Pacific  Postal  Tel.  Co.,  y_  r^^j^  ^o.  v.  Seals,  56  Neb.  415, 

107  Cal.  317,  48  Am.  St.  132;  Bier-  g  ^_   ^       ^       g^g    ^^  ^^    g^. 
haus  V.  Western  U.  Tel.  Co.,  8  Ind, 


682. 


App.  246;  Pacific  Postal  Tel.  C.  Co.  ^^^^^^^    p     ,„i    ^el     C     Co     v 

V.  Pleischner,  66  Fed.  899,  14  C.  C  ^^"'^^    ^°'*^'    ^^'-    ^-    ^°-    '^■ 

A.  166;  Fleischner  v.  Pacific  Postal      I'leischner,  66  Fed.  899,  14  C.  C.  A. 


Tel.  C.  Co.,  55  Fed.  738. 


166. 


As   delivered   for  transmission   a  **  Manier  v.  Western  U.  Tel.  Co., 

pessage  read:     "Attach  property  of      Di  Tenn.  442, 
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bility  for  negligent  delay  in  delivering  a  message  directing  the 
postponement  of  an  execution  sale,  where  the  land  in  question 
was  lost,  extends  to  the  actual  interest  of  the  plaintiff  therein, 
regardless  of  what  the  records  show.** 

In  an  Arizona  case  a  banker  made  an  assignment  and  the 
assignee  telegraphed  the  fact  to  the  cashier  of  a  branch  bank. 
There  was  negligence  in  the  delivery  of  the  message.  After 
its  receipt  and  before  delivery  the  telegraph  company's  agent 
withdrew  from  the  branch  bank  money  deposited  therein  by 
himself  and  the  company ;  other  sums  were  paid  to  other  unpre- 
ferred  creditors.  Some  payments  were  also  made  after  the  mes- 
sage reached  the  cashier.  The  defendant  was  liable  for  the 
moneys  paid  during  the  time  intervening  between  that  at  which 
the  message  should  have  been  and  the  time  it  was  in  fact  de- 
livered; but  not  for  what  was  disbursed  after  its  delivery.** 
If  an  agent  settles  his  principal's  claim  against  a  debtor  pur- 
suant to  authority  given  him  by  wire  the  telegraph  company  is 
liable  for  the  loss  resulting  because  of  an  error  made  in  trans- 
mitting the  message.*® 

The  damages  resulting  from  the  amputation  of  a  finger  in 
consequence  of  the  delay  in  delivering  a  message  summoning 
a  physician  are  sufficiently  proximate  if  the  company  has  full 
knowledge  of  all  the  facts.*''  Where  the  agent  knew  that  a  mes- 
sage addressed  to  a  physician  requested  him  to  come  at  once,  the 
damages  for  failure  to  promptly  deliver  it,  in  consequence  of 
which  the  physician  did  not  arrive  until  after  the  occasion  for 
his  services  had  gone  by,  included  compensation  for  the  in- 
creased physical  and  mental  suffering  caused  a  woman  who 
gave  birth  to,  a  child,  her  labor  being  unduly  prolonged  because 
of  the  absence  of  a  physician.**    Where  the  company  knew  that 

« Western   U.   Tel.   Co.   v.   Wof-      v.  Owens   (Tex.   Civ.  App.),  128   S. 
ford,  32  Tex.  Civ.  App.  427,  74  id.       w.  926.    See  Western  U.  Tel.  Co.  v. 

^^^'  Morris,    83    Fed.    992,    8   Am.   Neg. 

46  Stiles  V.  Western  U.  Tel.  Co.,  ,,       cU   oo  r.  /-,    a    r.        ,      „!; 

2  Ariz  308  ^^'        '                    '  ^^'  ^^^  §  ^^^• 

4eHa8brouck  v.  Western  U.  Tel.  *«  Western  U.  Tel.  Co.  v.  Church, 

Co.,  107  Iowa  160,  70  Am.  St.  181.  ^  ^eb.  (Unof.)  22,  14  Am.  Neg.  Rep. 

« Brown  v.  Western  U.  Tel.  Co.,  45;    Same   v.   Cooper,   71   Tex.   507, 

6   Utah  219;   Texas   Cent.   Tel.  Co.  10  Am.  St.  772,  1  L.R.A.  728. 
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the  plaintiff  was  about  to  be  confined,  was  going  to  her  brother's 
house  for  that  purpose,  that  it  was  in  a  town  strange  to  her, 
that  she  would  arrive  there  about  midnight,  that  no  conveyance 
would  be  there  to  meet  her,  that  she  would  be  accompanied  by  a 
two-year  old  child  and  carry  a  suit  case  the  failure  to  deliver  a 
message  notifying  her  brother  of  the  time  of  her  arrival,  in  con- 
sequence of  which  she,  while  walking  to  his  house,  suffered  an 
internal  injury  which  caused  intense  suffering  in  giving  birth 
to  her  child,  it  was  liable.*^  Where  it  was  alleged  that  the  plain- 
tiff's wife  was  threatened  with  post-partum  hemorrhage,  that  he 
had  arranged  with  a  physician  to  come  to  her  if,  upon  notice 
being  given  by  telephone,  certain  symptoms  appeared,  that  they 
did  appear,  and  that  because  of  the  defendant's  negligence  the 
plaintiff  was  unable  to  communicate  with  the  physician,  and 
that,  before  the  latter  could  reach  her,  the  disorder  proved 
fatal,  it  was  held  error  to  dismiss  the  petition;  it  was  for  the 
jury  to  say  whether  the  death  was  the  direct  and  natural  result 
of  the  neglect.'®  In  Texas  there  cannot  be  a  recovery  for  the 
death  of  a  woman  because  of  delay  in  securing  the  attendance  of 
a  physician  by  reason  of  the  breach  of  a  general  contract  to 
furnish  telephone  service.  Such  result  could  not  have  been  rea- 
sonably foreseen;  she  could  not  have  maintained  an  action  for 
the  resulting  suilering  had  she  lived,  and  her  husband  could  not 
maintain  it  after  her  death.'^  This  case  seems  to  ignore  the 
grounds  upon  which  the  contract  was  made  and  the  kind  of  serv- 
ice to  be  performed  under  it.  As  said  by  Judge  Hoke  the  rule 
which  limits  the  recovery  of  damages  to  such  as  were  within  the 
reasonable  contemplation  of  the  parties  when  they  contracted 
and  which  are  susceptible  of  ascertainment  with  reasonable  cer- 
tainty rests  upon  the  fact  that  the  vast  majority  of  contracts  con- 
cern themselves  with  pecuniary  values,  and  have  the  pecuniary 
standard  for  adjustment;  but  where  an  agreement  clearly  has 

*9  Western  U.   Tel.  Co.   v.   Craw-  of  a  horse  would  have  been  saved 

ford,  29  Okla.  143,  39  L.E.A.(N.S.)  if  a  veterinary's  services  had  been 

930.  procured.     Duncan   v.    Western   U. 

soGlawson  v.  Southern  Bell  Tel.  Tel.  Co.,  87  Wis.  173. 
&  T.  Co.,  9  Ga.  App.  450.  Bl  Southwestern  Tel.  &  T.  Co.  v. 

It  cannot  be  known  that  the  life  Solomon,  54  Tex.  Civ.  App.  306. 
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reference  to  a  different  standard,  damages  in  case  of  breach  must 
be  awarded  according  to  the  standard  which  the  parties  have 
adopted.  And,  further,  he  said:  It  appears  that  defendant  is 
a  public  service  corporation,  operating  under  a  public  fran- 
chise, and  for  breach  of  duty  in  rendering  the  service  it  has 
undertaken  to  perform  one  having  contract  relations  with  it 
and  suffering  special  injury  by  reason  of  such  breach  is  en- 
titled to  sue  in  tort,  and,  in  case  of  recovery,  have  his  damages 
admeasured  as  in  that  character  of  action.  Plaintiff,  then, 
having  the  right  to  sue  in  tort,  is  entitled  to  recover  compensation 
for  the  annoyance  and  inconvenience  and  humiliation  fairly  at- 
tributable to  the  wrongful  removal  of  the  plaintiff's  telephone.  ^^ 
There  may  be  a  recovery  for  illness  caused  by  a  cold  contracted 
while  waiting  in  a  railway  station.^'  The  increased  pain  re- 
sulting from  the  absence  of  a  person  who  would  have  nursed  an 
injured  person  is  an  element  of  damages.'*  The  loss  of  an  eye 
in  consequence  of  the  negligent  failure  to  send  a  message  to  a 
physician  thereby  preventing  the  earlier  treatment  of  the  plain- 
tiff may  be  recovered  for,  as  well  as  the  physical  and  mental 
suffering  attendant  thereon.**  Illness  caused  a  husband  by 
exposure  in  endeavoring  to  secure  a  conveyance  for  his  invalid 
wife  and  her  suffering  because  of  the  absence  of  a  conveyance  to 
take  her  to  her  destination  are  elements  of  damage  where  the 
company  knew  of  her  condition  and  of  the  purpose  of  the  de- 
layed message.*®  It  has  been  held  that  there  cannot  be  a  recovery 
for  physical  suffering  endured  while  a  message  summoning  a 
physician  was  delayed,  that  being  undergone  when  the  message 
was  sent,  though  it  was  relieved  on  the  arrival  of  the  physician. 
There  was  no  connection  between  the  suffering  and  the  negli- 
gence." Nausea  caused  a  woman  by  having  to  carry  her  hand 
bag  and  child  in  the  absence  of  any  other  ground  of  damage 

62  Carmichael  v.  Bell  Tel.  Co.,  157  Supreme  Court  cited  in  second  note 
N.  C.  21,  39  L.E.A.(N.S.)   651.  below. 

63  Western   U.   Tel.    Co.   v.    Han-  66  Western  U.  Td.  Co.  v.  Powell, 
ley,  85  Ark.  263.  64  Tex.  Civ.  App.  466,  21  Am.  Neg. 

64  Postal  Tel.-C.  Co.  v.  Beal,  159  Rep.  21. 

Ala.  249   (on  demurrer).  6TSeifert  v.  Western  U.  Tel.  Co., 

65  Western  U.  Tel.  Co.  v.  Ford,  8      129  Ga.  181,  11  L.E.A.(N.S.)   1149, 
Ga.  App.  514.     See  case  in  Georgia      121  Am.  St.  210. 
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cannot  be  recovered  for.'*  The  consequences  of  exposure  to  the 
weatiier  may  be  recovered  for  if  the  jury  find  they  were  caused 
by  the  neglect  of  the  defendant.'®  Physical  illness  following  a 
shock  resulting  from  inability  to  attend  the  funeral  of  a  rela- 
tive is  not  a  ground  of  recovery  for  failure  to  deliver  a  message 
informing  the  plaintiff  of  the  death  of  her  relative.*" 

Trouble,  annoyance  and  inconvenience  are  recognized  as 
grounds  of  damage  in  recent  cases;  as  where  they  result  from 
inability  to  send  a  message  over  a  telephone.®^  It  is  immaterial 
that  inconvenience  and  annoyance  are  incapable  of  being  shown 
in  terms  of  money.**  The  trouble  and  inconvenience  caused  by 
taking  a  fruitless  journey  as  the  result  of  an  error  in  the  date 
of  a  message  may  be  recovered  for.**  The  neglect  to  deliver  a 
message  which  would  have  provided  a  minor  away  from  home 
and  without  funds  with  a  railroad  ticket  carries  liability  for  the 
price  he  paid  for  the  telegram,  compensation  for  the  time  lost 
in  reaching  his  destination,  expenses  of  travel  during  the  time 
he  was  en  route,  and  for  the  worry  and  distress  acompanying 
the  physical  fatigue  and  cold  while  he  was  traveling  to  his  des- 
tination.** Inconvenience,  physical  pain  and  suffering  may  be 
recovered  for  where  there  is  a  failure  to  deliver  a  message  di- 
recting the  delivery  of  funds  and  railroad  tickets  to  a  traveler 
without  either.*' 

The  principle  which  holds  banks  liable  when  they  wrongfully 
refuse  to  cash  a  creditor's  check  **  has  been  held  inapplicable 
where  a  telegraph  company  negligently  delayed  to  transmit 
money  to  a  bank  to  meet  the  note  of  its  customer.  In  such,  a 
case  damages  for  injury  to  credit  were  refused,  it  not  appearing 

B8  Western  U.  Tel.  Co.  v.  Howie,  Hobart,  89  Miss.  252,  119   Am.  St. 

156  Ala.  331.  702. 

MToale  V.   Western  U.   Tel.   Co.,  63  Mcliiturf    v.    Western    U.    Tel. 

76  S.  C.  248.  Co.,  81  Kan.  476. 

60  Western  U.  Tel.  Co.  v.  Foy,  32  ,,  ^^^^^^  ^    ^^^^^^^ 

Okla.   801,  49   L.R.A.(N.S.)    343.  „,  -^        .oo    in,    a        „.    „ 

"Cumberland   Tel.    t    T.    Co.   y.  '^   ^«^-  ^'''   ^'^  ^«'-   ^t-   776,   65 

Jackson,    95    Miss.   79;    Carmichael  ^.R.A.  666. 

V.  Bell  Tel.  Co.,   157  N.  C.  21,  39  ^BHanna  v.  Chicago,  etc.  R.  Co., 

L.R.A.(N.S.)    651.  89  Kan.  503. 

82  Cumberland   Tel.   &   T.    Co.   v.  66  §  77, 
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that  any  pecuniary  loss  resulted  from  the  protest  of  the  note.®' 
Injury  to  credit  is  an  element  of  damage  when  a  note  is  pro- 
tested because  of  delay  in  forwarding  a  message  directing  its 
payment.®'  There  may  be  a  recovery  of  the  amount  of  a  dishon- 
ored check  lost  because  of  negligence  in  transmitting  a  message 
directing  the  holder  to  pursue  a  certain  course  in  connection 
with  it.®'  The  refusal  to  pay  money  to  one  whose  financial 
situation  is  known  may  cause  liability  for  his  physical  and 
mental  suffering  in  consequence  of  being  without  food.'* 

§  966.  Same  subject;  liability  for  expenses.  A  party  hav- 
ing a  case  in  court  at  a  distance  gave  a  telegraph  company  this 
message  addressed  to  his  attorney :  "Hold  my  case  until  Tues- 
day or  Thursday.  Please  reply."  Receiving  no,  answer,  and 
inferring,  therefore,  that  there  could  be  no  postponement,  he 
went  with  his  counsel  to  attend  the  trial,  found  that  the  message 
had  not  been  sent  and  that  his  case  had  been  adjourned  to  a 
future  day,  so  that  his  journey  and  that  of  his  counsel  were 
wholly  useless.  In  an  action  for  neglect  to  send  the  message  he 
recovered  the  expenses  of  himself  and  counsel  and  the  reasonable 
fee  he  was  obliged  to  pay  counsel  for  making  the  trip.'*  In  a 
case  where  there  was  an  error  made  in  transmitting  a  message 
concerning  the  time  a  case  would  be  called  for  trial  the  company 
was  liable  for  the  expenses  of  going  to  the  place  where  it  was  to 
occur  and  returning  therefrom  and  for  the  loss  of  time,'*  but  not 
for  the  damage  resulting  from  a  mill  remaining  idle  while  the 
owner  was  absent,  no  notice  of  that  consequence  having  been 
given."  One  who  makes  a  journey  earlier  than  he  would  have 
done  but  for  the  delay  in  delivering  a  message,  may  recover  any 

67  Smith  V.  Western  U.  Tel.  Co.,  7i  Sprague  v.  Western  U.  Tel.  Co., 

150   Pa.  561.     Contra,  McQuinn  v.  6  Daly  200. 

Logue,  143  Mo,  App.  232.  V2  Western  U.  Tel.  Co.  v.  Short,  53 

88  Baker  v.  Western  U.  Tel.  Co.,  Ark.  434,  9  L.R.A.  744 ;  Bliss  v.  Bal- 

84  S.  C.  477,  137  Am.  St.  848.  timore  &  0.  Tel.  Co.,  30  Mo.  App. 

69Baird,v.   Western  U.   Tel.   Co.,  103.    See  Western  U.  Tel.  Co.  v.  Ly- 

79  S.  C.  310.  can,  60  111.  App.  124. 

'O  Western  U.   Tel.   Co.  v.  Wells,  73  Western  U.  Tel.  Co.  v.  Short,  53 

50   Fla.   474,   2   L.R.A.(N.S.)    1072,  Ark.  434,  9  L.R.A.  744;  Rich  Grain 

111  Am.  St.  129;  Barnes  v.  Tel.  Co.,  D.  Co.  v.  Western  U.  Tel.  Co.,  13  Ky. 

supra.  L.  Rep.  256   (Ky.  Super.  Ct.). 
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expense  because  it  was  then  made  over  wHat  would  have  been 
incurred  if  it  had  not  been  then  made;  if  the  journey  had  to  be 
repeated  the  whole  expense  of  the  first  journey  may  be  recov- 
ered.''* Expenses  reasonably  incurred  because  of  negligence  in 
delivering  or  transmitting  messages  have  been  recovered  either 
by  the  sender  or  sendee  under  a  considerable  variety  of  cir- 
cumstances.''* But  such  liability  does  not  attach  where  expenses 
are  incurred  on  the  faith  of  statements  made  by  an  employee 
outside  the  line  of  his  duty/*  nor  unless  they  are  the  proximate 
result  of  the  defendant's  default.''''  There  may  be  a  recovery  of 
the  commission  paid  an  agent  for  the  sale  of  property  where  that 
is  made  necessary  by  an  error  in  a  message  which  prevented  the 
sale  to  another  party  on  account  of  which  a  commission  would 
not  have  been  paid.'"     A  statute  declaring  that  the  damages 


M  Western  U.  Tel.  Co.  v.  Bates, 
93  Ga.  3S2. 

'i'5  Hoyt  V.  Western  U.  Tel.  Co.,  85 
Ark.  473;  Hildreth  v.  Same,  56  Fla. 
387;  Propeller  Tow-boat  Co.  v. 
Same,  124  Ga.  478,  19  Am.  Neg.  Rep. 
135;  Duncan  v.  Same,  93  Miss.  500; 
Hall  V.  Same,  139  N.  C.  369;  Jones 
V.  Same,  75  S.  C.  208;  Lothian  v. 
Same,  25  S.  D.  319;  Cumberland 
Tel.  &  T.  Co.  V.  Quigley,  129  Ky. 
788,  19  L.R.A.(N.S.)  575;  Western 
U.  Tel.  Co.  V.  McCaul,  115  Tenn.' 
99;  Postal  Tel.-C.  Co.  v.  Sunset  C. 
Co.,  102  Tex.  148;  Western  U.  Tel. 
Co.  V.  Jump,  8  Ky.  L.  Rep.  531  (Ky. 
Super.  Ct.)  ;  Rich  Grain  D.  Co.  v. 
Western  U.  Tel.  Co.,  supra;  Lee  v. 
Same,  51  Mo.  App.  375;  Illinois  S. 
&  R.  Co.  V.  Same,  146  111.  App.  163 ; 
Tobin  V.  Same,  146  Pa.  375,  28 
Am.  St.  802;  Western  U.  Tel.  Co. 
V.  Shumate,  2  Tex.  Civ.  App.  429; 
Same  v.  Hines,  22  Tex.  Civ.  App. 
315;  Same  v.  Murray,  29  Tex.  Civ. 
App.  207;  Western  U.  Tel.  Co.  v. 
Crow  (Tex.  Civ.  App.),  152  S.  W. 
1015;  Same  v.  Ulmer  (Tex.  Civ. 
App.),  152  S.  W.  528.  See  Same  v. 
Reed,  3  Ala.  App.  253,  §  965. 


Expenses  incurred  after  the  filing 
of  a  claim  may  be  recovered.  Sal- 
inger V.  Western  U.  Tel.  Co.,  147 
Idwa  484. 

The  expenses  of  traveling  caused 
by  the  non-delivery  of  a  social  mes- 
sage may  be  recovered,  the  facts 
being  known  to  the  defendant.  Lo- 
thian V.  Western  U.  Tel.  Co.,  25 
S.  D.  319.  , 

A  married  woman  who  has  reim- 
bursed the  sender  of  a  message  for 
the  charge  paid  and  paid  the  charge 
for  delivering  it  may  recover  the 
amounts  though  they  were  paid  by 
her  husband  at  her  request.  Mcln- 
turf  V.  Western  U.  Tel.  Co.,  81  Kan. 
476. 

.76  Western  U.  Tel.  Co.  v.  Mullins, 
44  Neb.  732,  16  Am.  Neg.  Cas.  603; 
Same  v.  Foster,  64  Tex.  220,  53  Am. 
Rep.  754. 

•"  Western  U.  Tel.  Co.  v.  Jackson, 
103  Ala.  9,  21  Am.  Neg.  Rep.  14; 
Same  v.  Truitt,  5  Ga.  App.  809; 
Hunter  v.  Telegraph  Co.,  135  N.  C. 
458;  Western  U.  Tel.  Co.  v.  Carter, 
85  Tex.  580,  34  Am.  St.  826. 

78  Cain  V.  Western  U.  Tel.  Co.,  89 
Kan.  797. 


/ 
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recoverable  for  a  wrongful  conversion  shall  include  a  fair  com- 
pensation for  the  time  and  money  properly  expended  in  pursuit . 
of  the  property  has  been  held  not  to  be  applicable  in  an  action 
against  a  telegraph  company  to  recover  money  paid  by  a  bank 
because  of  the  fraudulent  act  of  the  company's  agent  in  induc- 
ing the  bank  to  pay  money  to  a  third  person.''®  For  the  breach 
of  a  contract  to  collect  a  sum  of  money  at  a  distant  place  and 
immediately  transmit  it  to  the  payee  the  latter  may  recover  the 
sum  paid  the  company,  the  money  due  him  and  interest  thereon 
and  the  expense  incurred  by  reason  of  the  breach.*" 

§  967.  Same  subject;  loss  of  employment  and  profits  of  busi- 
ness. Where  through  negligent  delay  in  delivering  a  mes- 
sage the  plaintiff  lost  a  situation,  he  recovered  substantial  dam- 
ages in  view  of  the  salary  and  the  time  for  which  he  would  have 
been  employed ;  *^  which,  in  a  case  where  the  telegram,  if 
delivered,  would  have  consummated  a  contract  of  employment 
for  one  year,  were  measured  by  the  difference  between  the  salary 
that  would  have  been  received  and  what  was  made  by  working 
for  other  persons.'^  A  traveling  salesman  who  is  working  on  a 
commission  basis  may  recover  loss  of  profits  from  sales  during  a 
period  of  time  he  was  kept  from  work  in  a  certain  territory 
due  to  the  failure  to  deliver  a  telegram  from  his  employer 
remitting  expense  money  upon  proof  as  to  his  average  earnings 

79  Pacific  Postal  Tel.  C.  Co.  v.  Tel.  Co.,  52  Ore.  22,  18  L.E.A.(N.S.) 
Bank,  109  Fed.  369,  48  C.  C.  A.  413.       954;  Irapp  v.  Western  U.  Tel.  Co., 

80  Robinson   v.    Western    U.    Tel.      92  S.  C.  214. 

Co.,  24  Ky.  L.  Eep.  452.  The  character  and  probable  dura- 

81  Western  U.  Tel.  Co.  v.  Fenton,  tion  of  the  plaintiff's  employment 
52  Ind.  1;  Kemp  v.  Western  U.  Tel.  must  be  shown.  He  may  not  re- 
Co.,  28  Neb.  661,  26  Am.  St.  363;  cover  for  the  loss  of  it  because  of 
Western  U.  Tel.  Co.  v.  Kemp,  44  his  lack  of  funds.  Western  U.  Tel. 
Neb.  194,  48  Am.  St.  723;  Baldwin  Co.  v.  Pallotta,  81  Miss.  216,  14 
V.  Western  U.  Tel.  Co.,  93  Ga.  692,  Am.  Neg.  Rep.  45. 

44  Am.  St.  194   (prima  facie  an  of-  88  Stumm  v.  Western  U.  Tel.  Co., 

fer  of  employment  at  a  stated  sum  140  Wis.  528;  Western  U.  Tel.  Co. 

per  month  covers  the  term  of  not  v.  Valentine,  18  111.  App.  57;  Same 

less  than  one  month)  ;  Western  U.  v.  McKibben,  114  Ind.  511;  Same  v. 

Tel.   Co.  V.  Partlow,   30   Tex.   Civ.  Longwill,   5    N.    M.    308;    Same   v. 

App.   599,   14   Am.   Neg.   Eep.    48;  Hines,  96  Ga.  688,  51  Am.  St.  159; 

Western  U.  Tel.  Co.  v.  Bowman,  141  McGregor  v.   Western  U.  Tel.   Co., 

Ala.   175.      See   McLeod   v.    Pacific  85  Mo.  App.  308, 
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in  such  territory,  as  the  damages  are  not  too  remote  and  specula- 
tive.'* Nominal  damages  are  recoverable  for  the  negligent 
failure  to  promptly  deliver  a  message  offering  employment  ter- 
minable at  the  will  of  either  party.'*  The  loss  of  a  broker's  com- 
missions may  be  recovered ;  '*  a  lawyer  may  recover  a  fee  he 
would  have  earned,'®  and  so  may  a  physician.'''  The  loss  sus- 
tained by  the  purchase  of  property  in  filling  an  order  which  had 
been  filled,  but  of  which  the  buyer  was  not  advised  because  of 
the  defendant's  default,  may  be  recovered."  A  debtor  who  sac- 
rifices property  by  disposing  of  it  to  meet  an  indebtedness, 
which  sacrifice  would  not  have  been  made  but  for  default  in 
delivering  a  message  stating  that  money  would  be  sent  to  meet 
the  demand,  may  recover  to  the  extent  of  his  loss.'^  Where  the 
delay  deprives  the  receiver  of  the  benefit  of  employment  at  daily 
wages,  no  period  for  its  continuance  being  fixed,  only  nominal 
damages  can  be  recovered.*"  Under  a  tender  of  employment  at 
so  much  per  month,  there  being  no  specific  time  fixed  for  the 
continuation  thereof,  the  recovery  cannot  exceed  the  compensa- 
tion fixed  for  one  month.'*  In  a  Texas  case  the  plaintiff  lost  a 
contract  for  threshing  thirty  thousand  bushels  of  grain  under 
the  following  circumstances.  His  agent  wired  him:  "Have 
thirty  thousand  bushels  for  you,  if  you  can  come  at  once."  The 
answer,  which  was  negligently  delayed,  apprised  the  agent  that 
the  threshing  machinery  would  be  shipped  at  once.  In  conse- 
quence of  the  delay  some  of  the  parties  who  had  arranged  with 

83  Fields  V.  Western  U.  Tel.  Co.,  BiggerstafF,  177  Ind.   168,  5  N.  C. 

68  Ore.  209.  C.   A.   164;    Barker   v.   Western   U. 

siFulkerson   v.   Western   U.   Tel.  Tel.   Co.,   134  Wis.   147,   14  L.E.A. 

Co.,  110  Ark.  144.  (N.S.)  533,  126  Am.  St.  1017. 

85  Harper  v.  Western  U.  Tel.  Co.,  88  Western  U.  Tel.  Co.  v.  Lehman, 

111  Mo.  App.  269;  Western  U.  Tel.  105  Md.  442. 

Co.  V.  Fatman,  73  Ga.  285,  54  Am.  89  Western  U.  Tel.  Co.  v.  Lawaon, 

Rep.    877;    Walden   v.    Western   U.  182  Fed.  369,  5  N.  C.  C.  A.  337,  105 

Tel.  Co.,  105  Ga.  275;   Western  U.  C.  C.  A.  451. 

Tel.  Co.  V.  Cook,  54  Neb.  109,  5  Am.  90  Merrill  v.  Western  U.  Tel.  Co., 

Neg.  Eep.  316.  68  Me.  97.    It  is  not  easy  to  under- 

88  Western  U.  Tel.  Co.  v.  McLau-  stand  on  what  theory  the  recovery 

rin,  70  Miss.  26.                        '  of  one  day's  wages  was  not  allowed. 

87  Fairley  v.  Western  IT.  Tel.  Co.,  91  Mondon  v.  Western  U.  Tel.  Co., 

73  Miss.  11;  Western  U.  Tel.  Co.  v.  96  Ga.  499. 
Suth.  Dam.  Vol.  III.— 72. 
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the  agent  for  the  threshing  of  grain  made  contracts  with  others 
for  that  work.  The  company  was  liable  for  the  loss  of  these 
contracts,  though  there  was  no  delay  in  getting  the  machinery 
to  the  place  where  the  work  was  to  have  been  done.'^  The 
loss  of  an  option  because  of  an  error  in  a  message  is  recover- 
able,®' and  so  of  the  profits  of  a  sale  where  the  plaintiff 
had  an  option  on  property  at  a  less  price  than  the  intending 
purchaser  offered  for  it.^*  A  vendor  may  recover  the 
profits  on  a  sale  which  was  frustrated  by  the  negligence  of 
the  telegraph  company.®*  The  profits  lost  because  of  inability 
to  fill  a  threatrical  engagement  are  recovetable.®^  Where 
cattle  depreciated  in  value  because  of  such  negligence  there 
was  held  to  be  a  right  of  recovery  therefor  regardless  of 
the  purpose  for  which  they  were  intended,  unless  they  were  to 
be  devoted  to  breeding  purposes  when  the  value  of  the  feed  and' 
the  expense  of  giving  it  to  them  might,  it  was  suggested,  be  the 
standard.®^  While  a  dealer  who  has  ordered  goods  by  telegraph 
to  fill  an  order  received  by  him  may  recover  the  profits  he  would 
have  made  if  the  message  he  sent  had  been  promptly  delivered 
(regardless  of  whether  he  bought  or  not)  ®'  he  cannot  recover 
for  the  loss  resulting  from  the  suspension  of  his  business.®®  The 
expense  attendant  upon  securing  a  new  position  by  one 
who  has  lost  employment  as  teacher  is  not  recoverable  unless  it 
is  specially  claimed.^  Knowledge  by  the  company  that  a  person 
who  has  ordered  goods  by  wire  is  a  dealer  therein  is  ground  for 
the  recovery  of  the  profits  lost  by  reason  of  the  inability  to 

92  Western  U.  Tel.  Co.  v.  Bowen,  98  Western  U.  Tel.  Co.  v.  Auslet, 
84  Tex.  76;  Same  v.  Hoyt,  89  Ark.      53  Tex.  Civ.  App.  264. 

118    (loss  of  sale  of  property).  97 Brower  v.  Western  U.  Tel.  Co., 

93  Western  U.  Tel.  Co.  v.  Robert-      g^^  ^^^    ^^g 
son  (Tex.  Civ.  App.),  5  N.  C'  0.  A.  '         ' 

685,  126  S.  W.  629.  98  Western  U.  Tel.  Co.  v.  Thomp- 

94  Western  U.  Tel.  Co.  v.  Williams  son  M.  Co.,  41  Tex.  Civ.  App.  223. 
(Tex.  Civ.  App.),  5  N.  C.  C.  A.  682,  ^swalden  v.  Western  U.  Tel.  Co., 
137   S.  W.  148.  105  Ga.  275;  Newsome  v.  Same,  153 

95  McNeil    V.    Postal   Tel.-C.    Co.,  -kt  r>   -,^0     a  10^ -vx   o 


154  Iowa  241,  38  L.R.A.  (N.S.)  727, 
5  N.  C.  C.  A.  672;  Lucas  v.  Western 
U.  Tel.  Co.,  131  Iowa  669,  6  L.R.A.  ^  Western  U.  Tel.  Co.  v.  Partlow, 


513. 
(N.S.)    1016.  30  Tex.  Civ.  App.  599. 
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secure  the  goods  through  the  defendant's  negligence.^  There  is 
no  liability  beyond  the  cost  of  the  telegram  where  a  wholesale 
merchant  at  the  request  of  a  friend  notiiies  a  prospective  cus- 
tomer of  the  price  of  merchandise  but  an  error  is  made  in  the 
telegram  as  to  the  point  6f  shipment,  and  a  sale  is  not  made 
because  of  the  difference  of  freight  rates  although  a  sale  would 
have  been  made  if  the  correct  point  of  shipment  had  been 
indicated,  as  the  loss  of  profits  was  too  remote  and  speculative.' 
A  broker  may  recover  for  the  loss  of  his  commission  on  a  sale 
which  would  have  been  consummated  but  for  the  neglect  of  the 
telegraph  company  though  the  property  in  question  was  sub- 
sequently sold  by  him  to  another  buyer.  "Plaintiff  was  not 
selling  his  own  land,  and  the  rule  which  holds  that  damages  may 
not  be  recovered  from  the  purchaser  for  refusing  to  carry  out 
his  contract  of  purchase  if  another  person  stands  ready  to  take 
the  property  at  the  same  or  a  greater  price  has  here  no  applica- 
tion." *  , 

§  968.  Whea  company  charged  with  knowledge  of  sender's 
purpose.  Independently  of  all  other  considerations,  to  be  recov- 
erable damages  must  be  the  proximate  and  natural  consequence 
of  the  defendant's  acts  or  default.  This  is  the  universal 
requirement;  remote  and  speculative  effects  are  always 
excluded  in  the  assessment  of  compensatory  damages.*    Where 

2  Postal  T.  C.  Co.  V.  Talerico  (Tex.  v.  Western  U.  Tel.  Co.,  66  Miss.  161, 

Civ.  App.),  5  N.  C.  C.  A.  667,  136  3    L.R.A.    17,    14    Am.    St.   556,    67 

S.  W.  575.  Miss.  386,  as  being  opposed  to  the 

8  Western    IT.    Tel.    Co.    v.   T.    C.  conclusion   of   the   majority   of   the 

Caumissar  &  Sons,  160  Ky.  569.  court. 

*  Hise  V.  Western  U.  Tel.  Co.,  137  The  failure  to  deliver  «a  message 

Iowa  329.  reading  thus:   "Cannot  come  today. 

B  Crane   v.    Western   U.    Tel.    Co.  Will  come  tomorrow,''  does  not  im- 

(Tex.  Civ.  App.),  152  S.  W.  444.  pose    liability   for    mental   distress. 

The    damages    sustained    by    one  nor    for    physical    discomfort    occa- 

who  would  have  bought  land  as   a,  sioned    by    walking    and    carrying 

speculation  are  too  speculative  to  be  heavy    parcels    a    distance    of    four 

recovered.     Western  U.'  Tel.  Co.  v.  blocks.      Western    U.    Tel.    Co.    v. 

Lewis,   203    Fed.   832.     One   of   the  Bryant,  17  Ind.  App.  70,  1  Am.  Neg. 

judges  favored  the  recovery  of  the  Rep.  425. 

difference  between  the  price  at  which  Neglect    to    promptly    deliver    a 

the  land  could  have  been  obtained  message  saying:  "Wait.     I  mail  let- 

and  its  value,  and  cited  Alexander  ter  this  day  with  particulars,"  does 
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a  telegram  was  sent  by  defendant's  line  to  plaintiff  asking  for 
$500,  and  by  negligence  of  its  employee  it  was  changed  to 
$5,000^  which  the  plaintiff  sent  to  the  party  making  the  re- 
quest, and  he  upon  receipt  of  it  appropriated  it  to  his  own  use 
and  absconded,  the  negligence  was  not  the  proximate  cause  of 
the  loss;  the  embezzlement  did  not  naturally  result  therefrom 
and  could  not  reasonably  have  been  expected.®  To  maintain 
an  action  for  special  damages  it  has  sometimes  been  stated  that 
they  must  appear  to  be  the  legal  and  natural  consequences 
arising  from  the  tort  or  breach  of  contract,  and  not  from  the 
wrongful  act  of  a  third  person  induced  thereby ,'  in  other  words, 
the  damage  must  proceed  wholly  and  exclusively  from  the 
injury  complained  of.'    The  law  does  not  undertake  to  hold  a 


not  make  the  telegraph  company  lia- 
ble for  the  loss  of  a  business  situa- 
tion by  the  sendee.  Jacobs  v.  Postal 
Tel.  C.  Co.,  76  Miss.  278,  5  Am.  Neg. 
Eep.  316. 

« Lowery  v.  Western  U.  Tel.  Co., 
60  N.  Y.  198,  19  Am.  Eep.  154; 
Johnson  v.  Same,  79  Miss.  58,  89 
Am.  St.  584;  Western  U.  Tel.  Co. 
V.  Murray,  29  Tex.  Civ.  App.  207. 
See  §  961. 

It  is  held  in  Texas  that  it  is  no 
defense  to  a  company  whose  negli- 
gence has  prevented  the  person  to 
whom  a  message  was  sent  from  go- 
ing to  the  place  to  which  he  was 
summoned  on  the  first  train  that 
could  have  been  taken,  that  a,  second 
train  on  which  he  went  would  have 
taken  him  there  in  time  but  for  the 
fault  of  the  railway  company.  Lo- 
per  V.  Western  U.  Tel.  Co.,  70  Tex. 
689.  This  is  clearly  wrong;  there 
was  an  intervening  independent 
cause.    See  §  961. 

In  Manier  v.  Western  U.  Tel.  Co., 
94  Tenn.  442,  it  was  held  that  the 
sale  of  goods  under  attachments 
prior  to  that  of  the  plaintiff  at  less 
than  their  value,  pursuant  to  an 
agreement  of   the   attaching   credi- 


tors, was  not  the  result  of  the 
defendant's  delay  in  sending  a  dis- 
patch which  postponed  the  issuance 
of  the  plaintiff's  attachment. 

7  Grain  v.  Petrie,  6  Hill  522,  41 
Am.  Dec.  765;  First  Nat.  Bank  v. 
Western  U.  Tel.  Co.,  30  Ohio  St.  555, 
27  Am.  Eep.  485;  2  Pars,  on  Cont. 
257. 

In  the  syllabus  of  McColl  v.  West- 
ern U.  Tel.  Co.,  44  N.  Y.  Super  Ct. 
487,  it  is  stated  that,  "where  the 
damage  claimed  is  a  loss  of  that 
which  might  have  been  obtained,  de- 
pending on  the  contingency  of  a  cer- 
tain expected  action  of  a  third  party 
in  the  event  of  the  contract  being 
carried  out,  it  is  too  remote  to  be  re- 
garded as  within  the  contemplation 
of  the  party  breaking  the  contract." 
The  case  does  not  warrant  so  abso- 
lute a  statement,  nor  can  such  a 
proposition  be  maintained  as  law; 
there  may  be  a  legal  loss  in  being 
deprived  of  benefits  from  future 
dealing  depending  on  the  voluntary 
action  of  a  third  person ;  damages 
are  often  estimated  and  limited  by 
reference  to  such  action.  The  case 
of  Western  U.  Tel.  Co.  v.  Fenton, 
52  Ind.  1,  is  an  instance.    See  Beau- 
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person  who  is  chargeable  with  a  breach  of  duty  toward  another 
with  all  the  possible  consequences  of  his  wrongful  act.  It  in 
general  takes  cognizance  only  of  those  consequences  which  are 
the  natural  and  probable  result  of  the  wrong  complained  of, 
and  may  be  reasonably  expected  to  follow  under  ordinary  cir- 
cumstances from  the  misconduct.'  This  rule,  as  we  have  seen, 
generally  excludes  all  but  nominal  damages,  or  the  price  paid 
for  sending  the  message,  where  it  is  written  in  cipher  or 
unintelligible  terms  and  is  accompanied  with  no  explajiation. 
From  th^is  limit  the  contemplation  of  damages  will  expand  with 
the  surface  of  disclosure.  This  proposition  is  well  illustrated 
and  supported  by  a  New  York  case,®  which  has  often  been  cited 
and  approved.  The  plaintiffs  at  San  Francisco,  California, 
contracted  with  L.  of  that  place  to  purchase  for  them  in  New 
York  on  commission  three  hundred  pistols,  and  to  deliver  them 
in  San  Francisco  by  the  steamer  which  should  leave  New  York 
on  the  20th  of  January,  1857;  for  which  the  plaintiffs  were  to 
receive  a  commission  of  seven  and  a  half  per  cent,  on  the  cost. 
They  agreed  to  hold  themselves  responsible  to  the  sum  of  $500  to 
be  paid  to  L.  by  them  if  they  failed  to  fulfill  the  agreement.  For 
the  purpose  of  executing  this  agreement  the  plaintiffs  remitted 
from  San  Francisco  by  the  Pacific  Mail  Company  $10,000, 
which  arrived  in  New  York,  January  13.  The  plaintiffs  deliv- 
ered to  defendants  at  New  Orleans  on  the  16th  of  January 
a  dispatch,  addressed  to  plaintiff's  firm  in  New  York,  in  these 
words:  "Get  $10,000  of  the  Hail  Company."  On  the  follow- 
ing day  the  telegram  was  transmitted  to  and  received  at  the 
defendant's  office  in  New  York;  but  the  address  had  been  so 

pri  V.  Paciflc,  etc.  Tel.  Co.,  21  Minn.  Tel.  Co.,  90  Ky.  265 ;  Lowery  v. 
155.  Same,  60  N.  Y.  198,  19  Am.  Rep. 
8  Western  U.  Tel.  Co.  v.  EuBsell,  154;  Baldwin  v.  United  States  Tel. 
4  Ala.  App.  485;  Guilford  v.  West-  Co.,  45  N.  Y.  744,  6  Am.  E«p.  165; 
ern  U.  Tel.  Co.,  163  Ala.  1;  Wells  v.  uig^y  v.  Hewett,  5  Ex.  240,  per  Pol- 
Same,    144    Iowa    605,    24    L.R.A.  ^^^^   ^   g     ^^^^^^^  ^ 

(N.S.)     1045,    138    Am.    St.    317;      ,,  t^.  '    „       „.      „       „„  „.. 

TTT    i.         TT    m  1    r.  -D  I,    t  McKmney,  2  Tex.  Civ.  Cas.  §§  644, 

Western   U.  Tel.   Co.   v.   Robertson      ...     „  „ 

(Tex.  Civ.  App.),  5  N.  C.  C.  A.  685,  ^'^^'  ^"""^^  ^-  ^^1^^'  ^3  Ind.  App. 

126  S.  W.  629;  Texas  &  W.  Tel.  &  ^'^■ 

1.   Co.  V.  Mackenzie,  36   Tex.   Civ.  SLandsberger    v.    Magnetic    Tel. 

App.  178;  Chapman  v.  Western  U.  Co.,  32  Barb.  530. 
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changed  that  It  could  not  be  delivered  until  the  correct  address 
was  sent,  which  was  on  the  morning  of  the  23d  of  January. 
By  reason  of  the  non-delivery  of  the  dispatch  before  the  20th 
of  January  the  plaintiff's  agreement  with  L.  could  not  be  per- 
formed for  want  of  the  money  mentioned  in  the  dispatch.  The 
plaintiffs  paid  L.  the  $500  stipulated  damages.  It  appeared 
that  the  sole  cause  of  the  non-delivery  of  the  dispatch  was  the 
negligent  error  in  the  address.  The  actual  loss  of  the  plaintiffs 
was  $9Y0.09 ;  viz.,  $500  paid  L. ;  $462  loss  of  commissions  they 
were  to  receive;  $6.50  paid  for  transmitting  the  message,  and 
$9.59  interest  on  the  $10,000  for  five  days  while  its  use  was 
delayed  by  the  erroneous  address  of  the  message.  But  because 
the  defendants  had  no  information  whatever  in  relation  to  the 
subject  of  the  dispatch  or  the  purposes  to  be  accomplished  by 
it  except  what  could  be  derived  from  its  language  the  recovery 
of  damages  was  limited  to  the  last  two  items.  If  the  message 
as  delivered  fully  discloses  that  it  is  important  no  other  notice 
need  be  given  the  company's  agent." 

§  969.  Same  subject;  details  need  not  be  disclosed.  It  does 
not  appear  to  be  necessary  that  the  company  should  be  ap- 
prised of  details  if  the  purpose  of  the  message  is  made  known; 
they  will  be  liable  for  the  actual  injury  which  directly  results 
from  thwarting  that  object  by  a  negligent  performance  of  their 
duties  -ihough  there  is  no  mention  of  facts  material  to  the 
attainment  of  that  purpose.^^     A  party  in  Portland,  Maine, 

10  Western  U.  Tel.  Co.  v.  Broesche,  the  consideration  of  ten  dollars  per 
72  Tex.  654,  13  Am.  St.  843.  month.  During  the  engagement  de- 
ll Cain  V.  Western  U.  Tel.  Co.,  89  fendant's  agent  delivered  to  plain- 
Kan.  797,  quoting  the  text;  West-  tiff  a  dispatch,  showing  the  market 
em  U.  Tel.  Co.  v.  Williams,  57  Tex.  price  of  wheat  in  Chicago  to  be 
Civ.  App.  267;  Western  U.  Tel.  Co.  $1,241  per  bushel  for  a  certain  day. 
V.  Turner,  94  Tex.  304;  Same  v.  This  report  was  incorrect.;  on  that 
Church  (Neb.),  90  N.  W.  878,  14  day  the  price  was  $1.56.  Upon  that 
Am.  Neg.  Rep.  45.  dispatch  the  plaintiff  acted;  he 
In  Turner  v.  Hawkeye  Tel.  Co.,  41  bought  five  thousand  bushels.  In 
Iowa  458,  20  Am.  Eep.  605,  the  com-  an  action  upon  the  contract  he  re- 
pany  undertook  to  furnish  the  plain-  covered  damages  measured  by  that 
tiff,  at  a  specified  place,  daily  dis-  discrepancy.  Beck,  J.,  said:  "It  is 
patches  showing  the  prices  of  grain  claimed  that  as  plaintiff  was  en- 
both  in  Chicago  and  New  York,  for  gaged  in  buying  grain  at  S.  E.,  and 
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addressed  this  message  to  a  party  in  Baltimore:  "Ship  cargo 
named  at  ninety,  if  you  can  secure  freight  at  ten.  Wire  us 
result."  In  an  action  against  the  company  to  whom  this  mes- 
sage was  delivered  they  admitted  their  liability  for  failure  to 
deliver  it,  and  in  determining  the  damages  therefor  the  court 
assumed  their  knowledge  of  the  object  of  the  sender  to  be 
derived  from  the  message  itself.  The  court  say:  "We  assume 
that  the  plaintiffs  can  prove  that  the  firm  m  Baltimore  to 
whom  the  telegram  was  addressed  had  offered  and  agreed  to 
sell  a  cargo  of  corn  at  ninety  cents  per  bushel  to  the  plaintiff; 
that  the  telegram  contained  notice  of  acceptance  of  the  proposi- 
tion; that  the  condition  named,  'if  you  can  secure  freight  at 


gave  defendant  no  notice  that  the 
market  report  furnished  was  in- 
tended to  guide  him  in  purchases  of 
wheat  in  Chicago,  he  cannot  recover 
as  damages  the  loss  which  he  sus- 
tained by  reason  of  the  error  in  the 
dispatch  in  the  purchase  of  five 
thousand  bushels  of  wheat.  Such 
damages,  it  is  claimed,  did  not  enter 
into  the  contemplation  of  the  par- 
ties when  the  contract  was  made. 
There  is  nothing  in  the  evidence 
upon  the  subject  further  than  that 
plaintiff  was  a  purchaser  of  grain 
at  S.  R.  and  that  he  sold  in  Chi- 
cago. It  also  appears  that  he  made 
contracts  for  the  delivery  of  grain 
at  that  city  at  a  future  day.  All 
of  his  transactions  were  based  upon 
his  information  of  the  Chicago  mar- 
ket; and  that  he  might  have  speedy 
and  accurate  information  he  entered 
into  the  contract  sued  upon.  It  is 
within  the  ordinary  course  of  busi- 
ness for  a  dealer  to  make  contracts 
for  future  delivery,  and  to  depend 
upon  future  purchases  to  enable 
him  to  fulfill  his  obligation.  The 
purchases  are  made  whenever  the 
grain  can  he  had  at  a  price  offering 
an  inducement  to  the  dealer,  and 
such  purchases  are  often  made  by 


business  men  of  this  state  in  Chi- 
cago to  fill  their  contracts  for  de- 
livery in  that  city.  These  facts,  it 
will  be  presumed,  entered  into  the 
contemplation  of  the  parties  to  the 
contract  in  suit.  The  defendant, 
then,  cannot  claim  that  it  is  released 
from  liability  for  the  loss  sustained 
by  plaintiff  on  the  ground  of  a  want 
of  notice  of  the  transaction  in  which 
defendant  used  the  information  fur- 
nished by  the  report  of  the  market. 
It  appears  to  us  that  as  the  defend- 
ant contracted  to  furnish  reports  of 
the  Chicago  grain  market  to  plain- 
tiff, it  was  sufficiently  notified  that 
plaintiff's  transactions  were  to  be  in 
that  market,  and  there  is  no  evi- 
dence raising  a  presumption  that  de- 
fendant was  authorized  to  regard 
him  as  a  seller  only  of  grain  there." 
Evans  y.  Western  U.  Tel.  Co.,  102 
Iowa  219,  3  Am.  Neg.  Kep.  160. 
Compare  Western  U.  Tel.  Co.  v. 
Thomas,  7  Tex.  Civ.  App.  105. 

In  Rhode  Island  the  message, 
though  it  discloses  that  it  relates  to 
a  business  transaction,  must  give 
information  of  the  possible  damages 
which  might  arise.  Stone  Co.  v. 
Postal  Tel.  C.  Co.,  35  R.  I.  498,  46 
L.R.A.(N.S.)    180. 
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ten'  (cents),  could  have  been  complied  with  if  the  message  had 
been  delivered  when  it  should  have  been;  that  if  it  had  been 
thus  delivered  the  bargain  would  have  been  closed,  and  the 
plaintiffs  would  at  that  moment  have  obtained  the  cargo  at 
ninety  cents  per  bushel,  with  freight  at  ten  cents.  The  pecu- 
niary value,  then,  of  this  telegraphic  message  was  in  this,  that 
it  Contained  a  part  of  a  contract,  and  that  the  final  and  binding 
and  effectual  act  by  which  the  bargain  would  become  operative 
and  complete.  It  seems  clear  that  such  a  message  has  a  dis- 
tinctive and  clear  pecuniary  value,  and  demands  of  the  party, 
who,  for  a  reward,  undertakes  to  convey  it,  knowing  its  con- 
tents, the  same  care  and  diligence,  and  that  he  is  subject,  at 
least  to  like  rules  and  liabilities,  as  if  he  (not  being  a  common 
carrier)  had  undertaken  to  transport  an  article  of  merchandise. 
On  its  face  it  gives  clear  intimation  that  it  is  of  a  business 
character  relating  to  a  distinct  and  specific  contract,  and  that, 
according  to  the  well-known  custom  of  merchants,  it  must  have 
been  understood  by  the  operator  or  agent  as  an  acceptance  of 
an  offer  to  sell  a  cargo  at  the  price  named,  if  freight  at  ten 
cents  could  be  procured.  In  this  respect  it  differs  from  a  class 
of  cases  to  be  found  in  the  reports  where  the  message  was  so 
brief,  or  enigmatical,  or  so  obscure,  that  it  gave  the  operator  no 
notice  that  it  was  of  any  value  pecuniarily."  The  defendant 
was  liable  for  the  value  of  the  bargain.^*  In  another  case  the 
company  negligently  delayed  the  delivery  of  this  message: 
"Will  take  your  hogs  at  your  offer,"  and  the  same  rule  of  dam- 
ages was  applied.  This  message  did  not  state  the  number  of 
hogs  nor  the  price.  It  was  sufficient  that  on  its  face  it  pur- 
ported to  be  an  acceptance  of  an  offer  for  the  sale  of  merchan- 
dise." The  non-delivery  of  this  telegram:  "Hold  my  case 
until  Tuesday  or  Thursday;  please  reply,"  subjected  the  com- 
pany to  damages  for  the  expense  of  a  journey  by  the  party  and 

12  True  v.  International  Tel.  Co.,  well  M.  &  E.  Co.,  24  Okla.  535,  138 

60  Me.  9;  Miller  v.  Western  U.  Tel.  Am.  St.  893. 

Co.,   157  Mo.  App.   580;    Bailey  v.  13  Squire  v.  Western  U.  Tel.  Co., 

Same,  227  Pa.  522,  43  L.K.A.(N.S.)  98   Mass.    232,    93    Am.    Dec.    157; 

502;  Western  U.  Tel.  Co.  v.  Black-  Western    U.    Tel.    Co,    v,    F?derolf 
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his  counsel  and  a  fee  for  the  time  of  the  latter."  For  delay  in 
delivery  of  this  message :  "Ship  your  hogs  at  once,"  the  com- 
pany were  liable  for  the  decrease  in  the  market  value  of  one 
hundred  and  eighty  fat  hogs.^* 

A  message  from  commission  merchants  reading:  "Ten  cars 
new  two  whites  Aug.  shipment  fifty-six  half;  prompt  reply," 
is  notice  that  it  is  important  and  disclosed  the  nature  of  the 
business  as  fully  as  the  case  demanded.^*  "Cover  two  hundred 
September  and  one  hundred  August,"  being  shown  to  be  ordi- 
nary expressions  used  in  the  cotton  trade,  meaning  that  the 
person  receiving  the  message  should  sell  the  number  of  bales 
specified  in  each  month,  was  sufficient  to  make  the  company 
liable  for  an  error. ^''  Where  a  dealer  telegraphed  a  broker: 
"Please  buy,  in  addition  to  thousand  August,  one  thousand 
cheapest  month,"  also  "Put  stop  order  on  five  thousand  Decem- 
ber, seventeen  cents,"  it  was  held  that,  read  in  the  light  of  well- 
known  usage  in  commercial  corespondence,  it  reasonably 
informed  the  operator  that  the  matter  was  of  business  importance 
and  disclosed  the  transSiction  as  far  as  necessary  to  accomplish 
the  purpose  for  which  it  was  sent."  In  answer  to  a  message 
which  gave  the  price  of  "hams,  sixteens,"  and  also  the  price  of 
shoulders,  lard  and  beef  hams,  the  plaintiff,  on  the  same  day 
from  the  same  office  at  which  he  received  it,  sent  this  in  reply : 
"Will  take  two  cars  sixteens."  Defendant  was  held  to  have 
notice  that  plaintiff  was  accepting  an  offer  made  by  the  sender 
of  the  first  telegram,  the  addressee  of  the  second,  purchasing 
two  car-loads  of  hams  at  the  price  named. ^*     In  another  case 

(Tex.  Civ.  App.),  5  N.  C.  C.  A.  675,  man,  73  id.  285,  54  Am.  Rep.  877. 

145  S.  W.  314.  The  Blanchard  case  is  overruled  on 

1*  Sprague  v.  Western  U.  Tel.  Co.,  another  point  in  Moss  v.  Exchange 

6  Daly  200;  Western  U.  Tel.  Co.  v.  Bank,   102   Ga.   808. 
Short,  53  Ark.  434,  9  L.R.A.  744.  is  Postal  Tel.  Co.  v.  Lathrop,  131 

15  ManviUe  v.  Western  U.  Tel.  Co.,  jy    gyg^   ^g   ^j„    gj.    gg^  7   l.E.A. 

37  Iowa  214, 18  Am.  Eep.  8 ;  Thomp-  ^^^ .  providence-W.  Ins.  Co.  v.  West- 

/5on  v.  Same,  64  Wis.  531,  54  Am.  ^^^  ^_  ^^j   ^^^  ^^^  ^^^   g^^  ^  j^_  ^ 

^?6  Western  U.  Tel.  Co.  v.  Harris,  <"■    ^-    ^60,    139    Am.    St.    314,    30 

19  111.  App.  347.        .  L.R.A.(N.S.)    1170. 

11  Western   U.   Tel.   Co.   v.   Blan-  "  Mowry  v.  Western  U.  Tel.  Co., 

chard,  68  Ga.  299.    See  Same  v.  Fat-  51  Hun  126. 
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the  message  as  written  was :  "Will  give  one  fifty  for  twenty- 
five  hundred  at  London.  Answer  at  once,  as  I  have  only  till 
night"  This  disclosed  enough  to  show  that  it  related  to  a 
business  transaction  involving  the  purchase  and  sale  of  prop- 
erty, and  that  a  pecuniary  loss  might  result  from  an  incorrect 
transmission.^"  "You  had  better  come  and  attend  to  your 
claim  at  once,"  indicated  to  the  telegraph  company  that  the 
addressee  had  a  claim  of  a  pecuniary  nature  which  should  be 
attended  to  at  the  place  at  which  the  message  was  dated,  that 
the  matter  was  urgent,  and  that  loss  woiild  probably  follow  the 
want  of  such  attention  which  might  be  prevented  by  acting  in 
pursuance  of  the  message.^^ 

In  a  Texas  case  a  man  who  desired  to  be  met  at  a  particular 
place  by  his  horses  and  a  dog  named  "Shep"  telegraphed  an 
employee  to  that  effect.  The  operator  was  told  that  the  man, 
dog  and  horses  were  wanted  to  assist  in  driving  sheep  the 
sender  had  bought  from  the  place  designated  in  thp  message 
to  that  where  the  servant  was.  The  word  "Shep"  was  negli- 
gently changed  to  "sheep,"  and  in  coilsequence  the  employee 
drove  sheep  to  the  place  designated,  and  because  of  delay  failed 
to  meet  his  master  there,  in  consequence  of  which  the  purchased 
sheep  suffered  harm.  It  was  held  that  the  telegraph  company, 
having  notice  of  the  place  from  and  the  place  to  which  the 
sheep  were  to  be  driven,  was  chargeable  with  information  of  the 
distance  between  them,  the  character  of  the  country,  the  expense 
of  driving  the  sheep,  the  effect  of  delay  upon  and  the  injury 
resulting  to  them.^  A  telegram  reading:  "Come  at  once. 
Bring  father  to  secure  my  bond,"  shows  its  importance  and  the 
necessity  for  prompt  delivery,  and  enough  to  put  the  telegraph 
company  upon  inquiry  as  to  whether  the  sender  was  in  jail, 
and  to  render  it  liable  for  his  longer  confinement  than  would 
have  been  necessary  if  the  message  had  been  promptly  deliv- 
ered.^*    A  long   distance  telephone   company  is  not   charge- 

20  Telegraph  Co.  v.  Griswold,  37  82  Western  U.  Tel.  Co.  v.  Edsall, 
Ohio  St.  301,  41  Am.  Rep.  500;  74  Tex.  329,  15  Am.  St.  835,  63  Tex. 
Western  U.  Tel.  Co.  v.  Hart,  62  111.       „„„ 

App.  120.  ^^^• 

21  Western  U.  Tel.  Co.  v.  Sheffield,  "^  Western  U.  Tel.  Co.  v.  Gossett, 
71  Tex.  570,  10  Am.  St.  790.                     15  Tex.  Civ.  App.  52. 
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able  with  notice  that  a  dealer  in  mules  at  one  place  desired  to 
buy  mules  from  another  dealer  because  both  persons  were 
known  to  it  to  be  dealers  in  mules.**  The  company  is  charge- 
able with  the  knowledge  of  its  agent  concerning  local  conditions 
as  well  as  with  that  given  by  the  message  and  communi- 
cated to  the  agent  by  the  sender  when  the  message  is  delivered 
for  transmission.  In  a  late  ease  the  language  of  the  message 
indicated  that  speedy  shipment  of  articles  to  be  used  in  con- 
nection with  an  engine  and  pump  was  desired,  and  this  was 
supplemented  by  oral  information  given  to  the  agent;  but 
the  purpose  for  which  the  articles  were  needed  was  not  dis- 
closed in  any  way ;  but  it  appeared  that  the  sending  agent  knew 
in  a  general  way  that  engines  and  pumps  were  in  use  for 
various  purposes,  and  that  he  had  heard  them  mentioned  as 
being  used  for  pumping  water  for  irrigation.  It  was  not 
shown  that  they  were  in  general  use  for  some  one  purpose 
other  than  pumping  water  for  irrigation  plants.  Under  these 
facts  there  was  a  recovery  for  the  loss  of  crops  because  of  delay 
in  transmitting  the  message.*' 

§  970.  Same  subject ;  result  of  the  decisions.  It  is  to  be  ob- 
served that  in  these  instances  there  was  sufficient  on  the  face 
of  the  dispatches  to  show  not  only  that  they  related  to  business 
of  pecuniary  concern,  but  they  were  likewise  explicit  enough 
to  suggest  the  nature,  though  not  the  extent,  of  the  consequences 
of  any  negligence  touching  their  transmission  or  delivery. 
They  support  the  conclusion  that  a  telegraph  company  may  be 
made  liable  for  the  actual  damages  resulting  directly  and  proxi- 
mately from  the  non-receipt  or  the  delayed  receipt  of  a  tele- 
gTam  through  their  negligence  where  the  biisiness  to  which  it 
relates  and  the  purpose  to  which  it  is  intended  to  contribute 
are  stated  or  disclosed  in  a  general  way.  It  is  not  essential 
that  the  company  be  informed  of  the  magnitude  or  of  any  of 
the  usual  incidents  of  the  transaction;  or  that  all  the  requisite 
agencies  and  conditions  to  accomplish  the  objeet  indicated  have 

24  Southwestern  Tel.  &  T.  Co.  v.       (Tex.   Civ.   App.),   152   S.   W.   503, 
Flood,   51   Tex.   Civ.  App.   340.  noting  local  cases  holding  divergent 

26  Western  U.  Tel.  Co.  v.  Goldwire      views  on  this  question. 
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been  or  will  be  so  arranged  as  to  insure  success.  It  is  their 
duty  to  inquire  for  such  particulars  if  they  desire  them.*' 
Telegraphic  messages  are  very  generally  brief  for  purposes 
of  economy,  even  when  there  is  no  thought  of  concealment. 
Relating  to  certain  subjects  on  which  there  is  much  traffic  by 
telegraph  certain  abbreviated  or  condensed  expressions  are  in 
general  use  among  those  who  conduct  this  traffic,  and  tele- 
graphic operators  ought  to  know  their  conventional  meaning 
whether  they  are  intelligible  to  the  general  public  or  not. 

§  971.  Same  subject;  opposing  view.  There  are  some  cases 
which  do  not  confirm  the  foregoing  observations  and  appear  to 
be  out  of  harmony  with  the  decisions  that  suggested  them. 
Thus,  in  Maryland  a  suit  was  brought  by  a  broker  to  recover 
damages  resulting  from  the  failure  to  transmit  a  dispatch  con- 
taining this  direction:  "Sell  fifty  gold."  It  was  proved  that 
the  disp'atch  would  be  understood  among  brokers  to  mean 
$50,000  of  gold,  but  it  was  not  shown  that  the  company's  agent 
so  understood  it;  and  it  was  held  that  its  nature  should  have 
been  communicated  to  him  at  the  time  it  was  offered  to  be  sent, 
in  ordev  that  the  company  might  have  observed  the  precautions 
necessary  to  guard  itself  against  the  risk ;  and  that  it  was  error 
to  instruct  the  jury  that  plaintiff  was  entitled  to  recover  to  the 
full  extent  of  his  loss  by  the  decline  in  gold.*"     Where  the 

86  Kerns  v.  Western  U.  Tel.  Co.,  Loonie,  82  Tex.  323,  27  Am.  St.  891 ; 
170  Mo.  App.  642;  Western  U.  Tel.  Herron  v.  Western  U.  Tel.  Co.,  90 
Co.  v.  Goldwire  (Tex.  Civ.  App.),  Iowa  129;  Hendershot  v.  Same,  106 
152  S.  W.  503;  Western  U.  Tel.  Co.  Iowa  529,  5  Am.  Neg.  Hep.  315,  68 
V.  Wofford,  32  Tex.  Civ.  App.  427,  74  Am.  St.  313;  Blackburn  v.  Ken- 
Id.  943;  Same  v.  Biggerstafif,  177  tucky  Cent.  R.  Co.,  15  Ky.  L.  Rep. 
Ind.  168,  5  N.  C.  C.  A.  164;  Pepper  303  (Ky.  Super.  Ct.)  ;  Dixon  v. 
V.  Telegraph  Co.,  87  Tenn.  554,  4  Western  U.  Tel.  Co.,  3  App.  Div. 
L.R.A.  660;  Western  U.  Tel.  Co.  v.  (N.  Y.)  60;  Western  U.  Tel.  Co.  v. 
Edsall,  74  Tex.  329,  15  Am.  St.  835;  Bowen,  84  Tex.  476;  Same  v.  Willi- 
Same  v.  McKinney,  2  Tex.  Civ.  Oas.  ford,  2  Tex.  Civ.  App.  544 ;  Fererro 
562;  Hadley  v.  Western  U.  Tel.  Co.,  v.  Western  U.  Tel.  Co.,  9  D.  C.  App. 
115  Ind.  191;  Rittenhouse  v.  Inde-  Cas.  455,  35  L.E.A.  548;  Mitchell  v. 
pendent  Line  Tel.,  44  N.  Y.  263,  4  Same,  5  Tex.  Civ.  App.  527 ;  Brooks 
Am.  Rep.  673;  Candee  v.  Western  v.  Same,  26  Utah  147;  Western  U. 
U.  Tel.  Co.,  34  Wis.  471, 17  Am.  Rep.  Tel.  Co.  v.  Birge-F.  Co.,  29  Tex.  Civ. 
452;  Erie  Tel.  &  T.  Co.  v.  Grimes,  App.  526. 
82    Tex.    89;    Gulf,   etc   R.    Co.   v.  i"  United  SUtes  Tel.  Co.  v.  Gilder- 
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plaintiff  intrusted  the  defendant,  a  Canadian  company,  with 
this  message  addressed  to  a  person  in  Oswego:  '^Do  accept 
your  offer — ship,  to-morrow,  fifteen  or  twenty  hundred,"  Kob- 
inson,  0.  J.,  said :  "What  would  the  message  *  *  *  have 
informed  the  man  or  hoy  whose  duty  it  was  to  take  it  from  the 
wire  and  to  send  it  by  another  man  to  the  office  of  the  American 
company?  Nothing  hut  that  the  plaintiff  had  accepted  an 
offer,  he  could  not  teU  for  what,  and  would  ship  fifteen  or 
twenty  hundred,  whether  of  staves  or  shingles,  or  barrels  of 
flour,  or  bushels  of  grain,  he  could  not  tell ;  nor  could  he  guess 
what  might  be  the  occasion  for  haste  or  the  consequences  of 
delay  or  neglect.  A  possible  loss  or  gain  to  the  plaintiff,  depend- 
ing on  the  time  at  which  the  message  would  arrive,  was  a 
consequence  which  the  defendants  could  not  appreciate  and 
cannot  be  supposed  to  have  contemplated  at  the  time  they 
received  the  message."  *' 

In  a  Minnesota  case  ^'  an  order  for  merchandise,  contained 
in  a  message,  was  negligently  delayed  for  several  days,  and 
the  price  advanced  in  the  meantime ;  when  received,  the  dealer 
refused  to  fill  the  order  at  the  price  current  on  the  day  of  its 
date  or  at  any  less  than  the  advanced  market  price  current  at 
the  time  of  its  arrival.  It  was  properly  held  that  the  sender 
was  only  entitled  to  recover  the  price  paid  for  the  message, 
because,  if  sent,  it  would  not  have  concluded  a  bargain  for  the 
merchandise,  and  it  was  not  shown  as  a  fact  that  the  plaintiff 
would  have  obtained  it  at  the  then  market  price  if  it  had  been 
duly  delivered.  But  the  court  said  that  the  findings  implied 
that  the  defendant  had  only  such  information  as  was  afforded 
by  the  message  itself.  "The  message  purports  to  relate  to 
some  business  transaction  the  nature  of  which  is  not  disclosed. 
It  gives  no  intimation  of  the  magnitude  or  importance  of  the 
business  involved,  or  of  the  amount  of  damage  that  might  result 
from  a  delay  in.  transmitting  it.     The  company  might  have 

sleeve,  29  Md.  232.  See  Shields  v.  home  v.  Montreal  Tel.  Co.,  18  Up. 
Washington  Tel.  Co.,  9  West.  L.  J.      q^^^^  q_  g_  gQ_ 

'  28  Smith  V.  Western  U.  Tel.  Co.,  ''  ^eaupri  v.  Pacific  &  A.  Tel.  Co., 

83  Ky.  104,  4  Am.  St.  126;   King-      21  Minn.  155. 
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known,  from  the  tenor  of  tlie  message  that  it  related  to  a  pur- 
chase of  goods,  and  was  presumably  of  some  value  j  but  the 
message  itself,  'will  take  two  hundred  extra  mess,  price  named,' 
would  hardly  have  informed  the  defendant  of  the  nature, 
quantity,  price  or  value  of  the  goods  which  the  plaintiff  offered 
to  take.  The  damage  the  plaintiff  might  suffer  from  a  rise  in 
the  market  price  of  pork,  if  this  message  were  not  seasonably 
delivered,  could  hardly  have  entered  into  the  contemplation  of 
the  defendant  at  the  time  he  received  and  undertook  to  tran- 
mit  this  message  as  a  probable  consequence  of  the  breach  of 
its  contract."  '"  The  court  add,  however,  that  whether  the 
information  conveyed  to  the  company  by  the  message  was  sufB- 
cient  to  render  it  liable  for  any  consequential  damages  the 
plaintiff  might  have  sustained  from  its  delay  it  was  not  neces- 
sary to  decide,  and  announced  the  general  principle,  which  all 
the  cases  afiirm,  that  "considering  the  magnitude  of  the  dam- 
ages which  may  result  from  mistake  or  delay  in  transmitting 
important  messages,  damages  often  out  of  all  proportion  to  the 
price  paid  for  transmission,  it  is  simply  justice  to  the  company 
that  it  should  not  be  held  liable  for  such  consequential  damages 
unless  the  character  and  object  of  the  message  appear  upon  its 
face,  or  the  nature  of  the  risk  assumed  by  the  company  is  made 
known  to  it  by  the  sender." 

It  has  been  ruled  in  Texas,  though  the  later  cases  are  to  the 
contrary,  that  the  personal  knowledge  of  the  agent  of  the  tele- 
graph company  who  receives  the  message,  derived  indepen- 
dently of  it  and  without  communication  with  the  sender,  is  not 
imputable  to  the  company.^^  The  Illinois  appellate  court  has 
gone  so  far  as  to  hold  that  notice  to  the  local  agent  at  the  office 
where  a  message  is  received  of  the  nature  and  importance  of  it, 

so  Citing  Stevenson  v.  Montreal  rick,  76  Tex.  217,  18  Am.  St.  37. 
Tel.  Co.,  16  Up.  Can.  Q.  B.  .530,  Al-  gee  Same  v.  Moore,  76  Tex.  66; 
len's  Tel.  Cases,  71,  98;   Kinghorne      g^if^  g^c.  R.  Co.  v.  Loonie,  82  Tex. 

J;  ^.T'J!  ^^■^'^T  ^'  IS''  323,  27  Am.  St.  891;  Western  U. 
United    States    Tel.    Co.    v.    Gilder-       „  ,    „  „ 

1  on    -MT^     o,o      T>  ^A    ■  Tel.  Co.  V.  Bowen,  84Tex.  76;  Wolflf 

sleeve,    29    Md.    232;     Baldwin    v. 

United  States  Tel  Co.,  45  N.  Y.  744,  '^^  Western  U.  Tel.  Co.,  42  Tex.  Civ. 
6  Am.  Rep.  165.  App.  30;  Western  U.  Tel.  Co.  v.  Me- 

31  Western  U.  Tel.  Co.  v.  Kirkpat-      Gown,  42  Tex.  Civ.  App.  565. 
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sucli  agent  having  no  authority  or  control  over  the  agent  at  the 
place  where  the  message  is  to  be  delivered,  does  not  affect  the 
company  so  as  to  bind  it  for  the  consequences  of  the  latter 
agent's  negligence  in  failing  to  deliver  the  message.'*  The 
logical  result  of  this  holding  is  that  if  a  message  does  not  of 
itself  disclose  its  character  the  sender  cannot  charge  the  com- 
pany with  knowledge  of  it  unless  he  notifies  every  agent  whose 
duty  it  may  be  to  handle  it  in  any  way  of  the  facts  connected 
with  it.  This,  surely,  is  a  doctrine  which  cannot  find  support 
either  in  law  or  reason. 

§  972,  Form  of  action;  who  may  sue.  In  England  the  only 
duty  of  a  telegraph  company  is  that  arising  out  of  contract, 
and,  therefore,  only  the  sender  or  party  making  the  contract 
has  a  right  of  action  for  its  breach.^*  There  is  no  liability  to 
the  receiver  of  a  telegram  even  for  a  misfeasance.'*  In  this 
country,  however,  a  different  doctrine  prevails  '*  if  the  com- 
pany had  notice  that  the  message  was  sent  for  the  benefit  of 
the  addressee,'^  though  this  is  not  everywhere  required.  "As 
will  be  seen  on  examination  of  their  decisions,  the  American 
courts  have  not  all  agreed  upon  a  common  reason  for  the  rule 
so  generally  adopted.     The  majority,  apparently,  have  rested 

82  Pope  V.  Western  U.  Tel.  Co.,  14  ker  v.  Western  U.  Tel.  Co.,  146  Iowa 

111.  App.  531.  499;  Wells  v.  Same,  144  Iowa  605, 

33Pla;yford    T.    United    Kingdom  24     L.R.A.(N.S.)      1045,     21     Am. 

Tel.  Co.,  L.  E.  4  Q.  B.  706,  10  B.  &  Neg.    Rep.    16,    138    Am.    St.    317; 

S.  769;  Dickson  v.  Reuter  Tel.  Co.,  Dayvis    v.    Same,    139    N.    C.    79; 

2  C.  P.  Div.  62,  3  id.  1.    See  Feaver  Bailey    v.    Same,    227    Pa.    522,    43 

V.   Montreal  Tel.   Co.,   23  Up.   Can.  L.R.A.(N.S.)      502;     Balderston    v. 

C.  P.  150,  24  id.  258.  Same,  79  S.  C.  IGO;  Herron  v.  Same, 

The  same  rule  has  been  applied  in  90  Iowa  129 ;  Texas  Tel.  &  T.  Co.  v. 

New    South    Wales    in    an    action  Seiders,  9  Tex.  Civ.  App.  431. 

against    a   public    officer    who    mis-  In  Texas  there  are  coniiicting  de- 

takenly  delivered  a  message  to  the  cisions  in  the  intermediate  courts; 

wrong  person.     Blakeney  v.   Pegus,  but    in    supposed    deference    to   the 

6  N.  S.  W.  323  (1885).  views  of  the  supreme  court  the  con- 

8*  Dickson  v.  Tel.  Co.,  supra.  trary  rule  has  been  declared.    Ligon 

85  Penn   v.   Western   U.   Tel.    Co.,  V.  Western  U.  Tel.  Co.,  46  Tex.  Civ. 

159  N.  C.  306,  41  L.R.A.(N.S.)  223,  App.  408,  and  cases  cited;  Western 

and  cases  cited;  Western  U.  Tel.  Co.  U.  Tel.  Co.  v.  Garrett,  46  Tex.  Civ. 

V.  Burris,  179  Fed.  92,  102  C.  C.  A.  App.  430. 

386;  Same  v.  Woodard,  84  Ark.  323;  86  Frazier  v.  Western  U.  Tel.  Co., 

Same  v.  Allen,  ,66  Miss.  549;  Youu-  45  Ore.  414,  67  L.R.A.  319. 
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it  upon  the  idea  that  the  telegraphic  agency  is  engaged  in  the 
exercise  of  a  public  franchise,  having  relation  to  the  commerce 
of  and  between  the  states,  and  in  consequence  owes  to  the  sender 
of  the  message  a  double  duty,  one  by  reason  of  the  contract, 
the  other  by  virtue  of  the  general  obligation  to  perform  the 
assumed  undertaking;  and  to  the  person  addressed,  a  single 
duty  by  virtue  of  the  same  general  obligation.  Others  take  the 
ground  that  the  person  addressed  may  be  the  beneficiary  of  the 
contract  made  upon  its  delivery  to  the  transmitter,  and  that 
his  right  of  action  does  not  depend  upon  whether  the  sender 
had  been  constituted  his  agent  for  the  purpose,  but  upon  the 
question  who  was  to  be  served  in  the  transaction,  and  who  has 
been  damaged.  Others,  again,  assign  for  reason  that  the  act 
of  the  telegraph  company  in  altering  the  message  is  the  mis- 
representation of  a  fact  which,  if  reasonably  resulting  in  injury 
to  the  receiver,  entitles  him  to  an  action  for  his  damages."  *'' 


87  Per  Shepard,  J.,  in  Fererro  v. 
Western  U.  Tel.  Co.,  9  D..C.  App. 
Cas.  455,  35  L.R.A.  548 ;  Sherrill  v. 
Western  U.  Tel.  Co.,  155  N.  C.  250. 

The  addressee  has  no  contractual 
relation  with  the  telegraph  com- 
pany. Curtin  v.  Western  U.  Tel. 
Co.,  13  App.  Div.  (N.  Y.)  253,  1  Am. 
Neg.  Rep.  127. 

One  who  sends  a  message  may 
maintain  an  action  for  its  non-deliv- 
ery although  his  name  was  not 
signed  to  it  and  the  defendant  was 
not  notified  when  it  was  sent  that 
it  was  being  done  at  the  direction 
of  or  for  the  benefit  of  the  plaintiff. 
Landie  v.  Western  U.  Tel.  Co.,  124 
N.  C.  528. 

An  undisclosed  principal  may  sue 
in  his  own  name  to  recover  for  un- 
reasonable delay  in  delivering  a 
message  sent  him  by  an  agent.  Dodd 
G.  Co.  V.  Postal  Tel.  C.  Co.,  112 
Ga.  685;  Western  U.  Tel  Co.  v. 
Northcutt,  158  Ala.  539,  132  Am.  St. 
38;  Manker  v.  Western  U.  Tel.  Co., 
137  Ala.  292,  overruling  cases  to  the 


contrary.  Western  U.  Tel.  Co.  v. 
Manker,  145  Ala.  418. 

It  is  held  in  Sherrill  v.  Western 
U.  Tel.  Co.,  109  N.  C.  527,  that  the 
non-delivery  of  a  message  sent  by 
one  left  in  charge  of  the  house  of 
the  plaintiff  to  a  person  with  whom 
he  was  visiting,  on  a  matter  relating 
to  the  affairs  of  the  plaintiff,  gave 
him  a  right  of  action  as  the  real 
party  in  interest.  And  so  in  Ten- 
nessee, the  plaintiff  being  named  in 
the  message  as  the  beneficiary.  Tel- 
egraph Co.  V.  Mellon,  96  Tenn.  66. 

In  some  states  either  the  sender, 
the  sendee  or  the  beneficiary  may 
sue,  the  latter  if  his  interest  in  the 
proper  delivery  of  the  message  has 
been  made  known  to  the  company. 
Penn  v.  Western  U.  Tel.  Co.,  159 
N.  C.  306,  41  L.Il.A.(N.S.)  223,  and 
local  cases  cited. 

The  sendee  may  sue  if  the  message 
shows  he  is  interested  in  it,  or  that 
it  is  for  his  benefit,  or  that  he  will 
be  damaged  by  negligence  in  its 
transmission  or  delivery.     Interna- 
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The  same  reasons  which  impose  liability  on  a  telegraph  com- 
pany in  favor  of  the  sendee  in  an  action  ex  delicto  govern 
where  a  telephone  company  has  notice  that  the  sendee  of  a 


tional  Ocean  Tel.  Co.  ▼.  Saunders, 
32  Fla.  434,  21  L.E.A.  810;  Western 
U.  Tel.  Co.  V.  Ford,  77  Ark.  531  (the 
right  of  action  is  baaed  upon  the 
breach  of  public  duty). 

The  right  of  the  addressee  to  sue 
Is  dependent  upon  his  connection 
with  the  contract  or  the  existence 
of  knowledge  on  the  part  of  the 
company,  derived  from  the  message 
or  otherwise,  that  the  contract  was 
made  for  his  benefit.  Western  U. 
Tel.  Co.  V.  Carter,  85  Tex.  580,  34 
Am.  St.  826;  Southwestern  Tel.  & 
T.  Co.  V.  Gotcher,  93  Tex.  114; 
Western  U.  Tel.  Co.  v.  Wood,  57  Fed. 
471,  6  C.  C.  A.  432,  21  L.R.A.  706; 
McCormick  v.  Western  U.  Tel.  Co., 
79  Fed.  449,  25  C.  C.  A.  35,  38 
L.R.A.  684;  Biitner  v.  Same,  2  Okla. 
234;  Maxville  v.  Western  U.  Tel.  Co. 
(Tex.  Civ.  App.),  140  S.  W.  464. 

In  Alabama  the  addressee  cannot 
sue  in  tort  unless  he  was,  directly 
or  by  agent,  a  party  to  the  contract 
for  the  sending  of  the  message. 
Western  U.  Tel.  Co.  v.  Adair,  115 
Ala.  441;  Postal  Tel.  C.  Co.  v.  Ford, 
117  Ala.  612;  Ford  v.  Postal  Tel.  C. 
Co.,  124  Ala.  400;  Apniston  C.  Co. 
V.  Western  U.  Tel.  Co.,  161  Ala.  216, 
30  L.E.A.(N.S.)  1116,  21  Am.  Neg. 
Rep.  15,  135  Am.  St.  124  (or  unless 
the  company  had  information  that 
the  message  was  sent  for  his  ben- 
efit). 

The  sender  may  sue  on  the  con- 
tract. Postal  Tel.  &.  C.  Co.  v.  Seal, 
159  Ala.  249. 

In  Alabama  if  the  action  is  em 
contractu  only  the  parties  to  the 
contract  or  the  sole  beneficiary  of  it 
may  sue;  if  it  is  ea;  delicto  such 
parties  and  any  other  party  posaes- 
Suth.  Dam.  Vol.  IH.— 7S. 


sing  a  substantial  benefit  in  the  con- 
tract may  sue  if  the  telegraph  com- 
pany is  informed  when  it  receives 
the  message  that  it  is  to  be  sent  for 
his  benefit.  Western  U.  Tel.  Co.  v. 
Brown,  6  Ala.  App.  339;  McGehee 
V.  Western  U.  Tel.  Co.,  169  Ala.  109; 
Western  U.  Tel.  Co.  v.  Adams,  154 
Ala.  657;  Same  v.  Anniston  C.  Co., 
6  Ala.  App.  351. 

The  company  owes  a  duty  to  the 
party  whose  beneficial  interest  ap- 
pears from  the  face  of  the  message 
because  injury  to  him  is  the  natural 
and  probable  consequence  of  its  want 
of  care.  Louisiana,  etc.  R.  Co.  v. 
Reeves,  95  Ark.  214. 

The  company  is  not  an  agent  of 
either  of  the  parties  to  the  message, 
but  an  independent  contractor,  and 
is  liable  in  tort  to  either  of  them 
for  the  breach  of  its  public  duty. 
Eureka  C.  M.  v.  Western  U.  Tel.  Co., 
88  S.  C.  498,  5  N.  C.  C.  A.  670. 

The  undisclosed  principal  of  both 
sender  and  sendee  may  sue.  West- 
ern U.  Tel.  Co.  V.  Potts,  120  Tenn. 
37,  19  L.R.A.(N.S.)  479,  127  Am. 
St.  991. 

The  beneficiary  may  sue  if  the 
company  is  informed,  independently 
of  the  message,  that  he  is  such. 
Western  U.  Tel.  Co.  v.  Carter,  2  Tex. 
Civ.  App.  624;  Same  v.  Evans,  5 
Tex.  Civ.  App.  55. 

A  message  asking  the  addressee  to 
come  at  once  and  stating  that  a  per- 
son designated  by  his  Christian 
name  was  very  low,  shows  that  the 
former  was  a  beneficiary  in  the  con- 
tract. Western  U.  Tel.  Co.  v.  Hale, 
11  Tex.  Civ.  App.  79 ;  Same  t.  Clark, 
14  Tex.  Civ.  App.  563.    See  §  981. 

The     receiver     cannot     maintain 
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message  will  be  benefitted  by  its  transmission.^*  The  form  of 
the  action  is  not  material  so.  far  as  the  measure  of  liability  is 
concerned.'^  For  the  gross  negligence  of  a  company's  agent  in 
sending  a  dispatch,  purporting  to  be  that  of  the  cashier  of  a 
bank,  at  the  request  of  one  known  to  the  operator  not  to  be  such 
cashier  and  without  evidence  of  the  latter's  authority,  to  the 
effect  that  he  would  honor  the  drafts  of  the  person  so  procuring 
the  transmission  of  such  message,  whereby  a  banking  house  to 
which  it  was  presented  was  induced  to  pay  money  to  the  person 
so  recommended,  the  company  was  held  liable  to  make  good  the 
loss.*"  So  a  company  was  held  liable  in  damages  to  the  recip- 
ient of  a  message  for  the  misfeasance  of  their  agent  in  sending 
a  different  message  from  that  addressed  to  him.*^  It  was  ruled 
that,  though  not  insurers  of  the  safe  delivery  of  what  is 
instrusted  to  them,  their  obligations,  like  those  of  common  car- 
riers, spring  from  the  public  nature  of  their  employment  and 
the  contract  under  which  the  particular  duty  is  assumed.  If 
they  negligently  or  wilfully  violate  their  duty  to  send  the  very 
message  furnished  they  are  responsible  to  the  party  to  whom 
the  erroneous  message  is  addressed  in  an  action  on  the  case.*^ 

assumpsit  for  a  loss  caused  by  send-  120  Tenn.  37,  19  L.E.A.  (N.S.)   479, 

ing   a   message    incorrectly,   but    is  127  Am.  St.  991. 
limited   to   an  action   on   the   case.  40  Elwood  v.  Western  U.  Tel.  Co., 

Webbe  v.  Western  U.  Tel.  Co.,  169  45  N.  Y.  549,  Allen's  Tel.  Cases,  .594, 

111.  610.  6  Am.  Eep.  140;  Wells  v.  Same,  144 

The   plaintiff's  recovery   must  'be  Iowa  605,  24  L.R.A.(N.S.)   1045,  21 

limited  to  the  damage  he  has  sus-  Am.  Neg.  Eep.  16,  138  Am.  St.  317. 

tained.      Younker   v.   Tel.    Co.,    146  See  §  964. 
Iowa  499.  41  New  York,  etc.  Tel.  Co.  v.  Dry- 

ssMcLeod  v.  PaciBc  Tel.   Co.,  52  burg,  35  Pa.  298,  78  Am.  Dec.  338; 

Ore.  22,  15  L.E.A.(N.S.)    810.  Stewart  v.   Postal   Tel.-C.   Co.,   131 

A  telephone  company  is  a  public  Ga.  31,  127  Am.  St.  205,  18  L.E.A. 

service  corporation,  and  for  breach  (N.S.)    692,  disapproving  a  dictum 

of  its  duty  in  rendering  the  service  in  Brooke  v.  Western  U.  Tel.  Co., 

it  has  undertaken  one  having  con-  119  Ga.  694. 

tract  relations  with  it  and  suffering  42  Western  U.  Tel.  Co.  v.  Hill,  163 

special    injury    by    reason    of    such  Ala.     18,     23     L.E.A. (N.S.)      648; 

breach  may  sue  in  tort  and  have  his  Cowan  v.  Western  U.  Tel.  Co.,  122 

damages     admeasured     accordingly.  Iowa    379,    101    Am.    St.    268,    64 

Carmichael    v.    Bell    Tel.    Co.,    157  L.E.A.  545;  Western  U.  Tel.  Co.  v. 

N.  C.  21,  39  L.E.A.(N.S.)   651.  McLaurin,    70    Miss.    26;    Same    v. 

39  Western  U.  Tel.   Co.   v.   Potts,  Dubois,  128  111.  248,  15  Am' St.  109 ; 
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Even  if  the  company  be  considered  only  as  the  agent  of  the 
sender  they  are  liable  to  third  persons  as  wrong-doers  for  any 
misfeasance  in  the  execution  of  the  duties  confided  to  them.** 
Accordingly,  where  they  delivered  a  message  for  two  hand 
bouquets,  changed  so  as  to  read  two  hundred  bouquets,  they 
were  held  to  the  receiver  for  the  damages  resulting  from  the 
expense  of  a  partial  execution  of  the  erroneous  order  before  the 
mistake  was  discovered  and  corrected.**  A  company,  by  chang- 
ing a  telegram  sent  to  plaintiff,  informed  him  that  eight  thou- 
sand bushels  of  wheat  could  be  furnished  him  for  transporta- 
tion from  C.  to  0.,  three  thousand  being  the  amount  written 
in  the  message  furnished  for  transmission.  In  consequence  of 
this  information  he  gave  up  a  contract  for  a  cargo  from  another 
place  and  sent  his  vessel  to  C,  where  he  obtained  only 
three  thousand  bushels.  It  was  held  that  a  reasonable  com- 
pensation for  sending  his  vessel  to  C.  and  back  was  all  the 
plaintiff  was  entitled  to-  recover  as  damages ;  that  his  real  dam- 
age arose  from  giving  up  the  contract  for  the  other  cargo,  but 
that  could  not  be  taken  into  consideration  because  the  defend- 
ant had  no  notice  of  it;  that  he  was  not  entitjed  to  freight 
on  five  thousand  bushels  which  his  vessel  did  not  carry,  as  it 
did  not  appear  that  he  could  have  obtained  this  freight  if  the 
message  had  been  correctly  transmitted.*^ 

Webbe  v.  Western  U.  Tel.  Co.,  169  Hun   542;   Wadsworth  v.  Same,  86 

111.    610;     Shlngleur    v.    Same,    72  Tenn.  695,  6  Ana.  St.  864;  Western 

Miss.   1030,  30  L.R.A.  444;   Lee  v.  U.  Tel.  Co.  v.  Longwill,  5  N.  M.  308 ; 

Same,    51   Mo.    App.    375    (holding  Chapman  v.  Western  U.  Tel.  Co.,  90 

that  when   a  message  is  addressed  Ky.  265;  Young  v.  Same,  107  N.  C. 

to  an  employee  in  the  care  of  the  370,  9  L.R.A.  669;   Western  U.  Tel. 

employer,  and  relating  to  the  busi-  Co.  v.  Adams,  75  Tex.  531,  16  Am. 

ness  of  the  latter,  if  the  telegraph  St.  920,  6  L.R.A.  844. 

company  is  not  advised  thereof  the  If  an  agent  delivers  and  pays  for 

right  of  action  is  in  the  employee).  the  transmission  of  a  message  to  his 

43  Alexander   v.   Western   U.   Tel.  principal,  whose  name  he  discloses, 

Co.,  158  N.  C.  473;  Western  U.  Tel.  the   principal  may  sue  in  his  own 

Co.  V.  Burris,  179  Fed.  92,  102  C.  C.  name  for  the  failure  to  deliver  it 

A.  386;  New  York,  etc.  Tel.  Co.'  v.  within  a  reasonable  time.     Kennon 

Dryburg,    supra;    Western    U.    Tel.  v.  Western  U.  Tel.  Co.,  92  Ala.  399. 

Co.  V.  Dubois,  128  111.  248,  15  Am.  44New  York,  etc.  Tel.  Co.  v.  Dry- 

St.  109;  Same  V.  McKibben,  114  Ind.  burg,  35  Pa.  298,  78  Am.  Dec.  338. 

511 ;  Hadley  v.  Western  U.  Tel.  Co.,  «  Lane  v.  Montreal  Tel.  Co.,  7  Up. 

115  Ind.  191;  Wolfskehl  v.  Same,  46  Can.  C.  P.  23. 
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Under  a  statute  making  telegraph  companies  liable  for  imrea- 
sonable  delay  in  transmitting  messages  and  giving  the  party 
injured  a  right  of  action,  one  who  sends  a  message  from  another 
state  to  a  person  in  the  state  in  which  such  statute  is  in 
force  may  recover  for  injury  sustained  by  negligent  delay  in 
transmitting  it  though  the  element  of  damage  (mental  suffer- 
ing) was  not  a  ground  of  recovery  in  the  state  from  which  the 
message  was  sent.**  A  statute  giving  a  right  of  recovery  for 
mental  anguish  applies  to  messages  sent  from  the  state  in 
which  it  is  in  effect  to  another  state  regardless  of  where  the 
negligence  occurred.*''  Where  the  tort  arises  out  of  contract 
the  nature  and  interpretation  of  the  latter  are  governed  by  the 
law  of  the  state  in  which  it  was  made  and  is  to  be  performed.** 
In  Arkansas  liability  is  governed  by  the  law  of  the  state  in 
which  the  negligence  occurs.*'  In  Texas  the  courts  have  dis- 
agreed ;  some  of  the  intermediate  courts  have  held  that  the  law 
of  the  state  in  which  the  message  is  delivered  controls ;  *"  others 
that  the  law  of  the  state  in  which  it  was  accepted  for  trans- 
mission.^' This  view  seems  to  be  in  accord  with  the  holding  of 
the  supreme  court.  ^*  Under  such  a  statute  the  right  to  recover 
is  not  dependent  upon  the  existence  of  a  contractual  relation; 
failure  to  deliver  the  message  entitles  the  party  aggrieved  to 
at  least  nominal  damages,^*  to  which  may  be  added  compensa- 
tory or  exemplary  damages  in  the  discretion  of  the  jury." 
Liability  under  the  statute  is  limited  to  those  for  whom  or  in 
whose  behalf  or  interest  the  transmission  of  the  message  has 

4eGray    v.    Telegraph    Co.,    108  29    Tex.    Civ.    App.    591;    Same   v. 

Tenn.   39;    Western  U.   Tel.   Co.  v.  Sloss,  45  Tex.  Civ.  App.  153. 
Ford,  77  Ark.  531.  6Z  Western  U.  Tel.  Co.  v.  Waller, 

♦'Boyd  V.  Western  U.  Tel.  Co.,  88  gg  Xex.  589,  97  Am.  St.  936;  Same 

S.  C.  518.  V.    Moore    (Tex.    Civ.    App.),    139 

48  Heath  v.  Postal  Tel.-C.  Co.,  87  g.  w.  1020;   Same  v.  YouSg   (Tex. 
S-  C.  219.  Ci^_  App.) ,  133  S.  W.  612,  and  local 

49  Western  U.  Tel.  Co.  v.  Chilton,  ^^^^  ^.^^^ 
100  Ark.  296;  Same  v.  Crenshaw,  93 
Ark.  415;  Same  v.  Burris,  179  Fed. 
92,  102  C.  C.  A.  386. 

BO  Western  U.  Tel.  Co.  v.  Blake,  84  Telegraph    Co.    v.    Mellon,    96 

29  Tex.  Civ.  App.  224.  Tenn.  66;  Glenn  v.  Western  U.  Tel. 

Bl  Western  U.  Tel.  Co.  v.  (3ooper,      Co.,  1  Ga. -App.  821. 


68  Howard  v.  Western  U.  Tel.  Co., 
106  Ark.  559. 
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been  undertaken.*"  A  stranger  to  the  company  and  to  the 
message  has  no  cause  of  action  merely  because  the  latter  has 
been  shown  him.*^  Substantial  damages  are  not  recoverable  by 
a  stranger  to  the  message  if  his  interest  therein  is  not  disclosed 
to  the  company."  The  form  of  the  action  is  immaterial  to 
the  measure  of  the  recovery  which  is  limited  to  damages  as 
will  compensate  for  such  loss  as  might  reasonably  have  been 
,  expected  to  occur.*'  The  failure  to  stop  a  message  in  transmis- 
sion gives  a  right  of  action  oidy  to  the  sender  who  ordered  it 
stopped.*' 

§  973.  Mitigation  of  daimages  by  injured  party.  It  is  the 
duty  of  a  party  who  has  ordered  a  message  sent  or  who  has 
received  a  message  within  a  reasonable  time  after  he  knows  it 
has  not  been  transmitted  or  has  been  incorrectly  transmitted  to 
take  all  reasonable  steps  to  prevent  further  loss.*"  If  he  has 
goods  to  deliver  or  has  arranged  to  procure  them  for  delivery 
he  must  make  an  effort  to  sell  them,  and  if  he  has  made  arrange- 
ments for  their  purchase  for  the  purpose  of  meeting  his  con- 
tract of  sale  he  cannot  extend  them  from  month  to  month  on  a 
declining  market  and  hold  the  company  for  the  loss.*^  Where 
an  order  for  the  purchase  of  one  thousand  shares  of  stock  was 

B6  Poteet  V.  Western  U.  Tel.  Co.,  Co.,  75  S.  C.  182;  Jones  v.  Same,  7S 

74  S.  C.  401.  S.  C.  208;  Willis  v.  Same,  69  S.  C. 

86  McCormick  v.  Western  U.  Tel.  531, 104  Am.  St.  828;  Western  U.  Tel. 

Co.,  79  Fed.  449,  25  C.  C.  A.  35,  38  co.  v.  Hoffman,  80  Tex.  420,  26  Am. 

L.R.A.  684;  Western  U.  Tel.  Co.  v.  gt.  759.  q^^^  etc.  R.  Co.  v.  Loonie, 

Schriver,  129  Fed.  344,  64  0.  C.  A.  gg  ^ex.  323,  27  Am.  St.  891;  Rey- 

96-  nolds  V.  Western  U.  Tel.  Co.,  81  Mo. 

67 Helms  y.  Western  U.  Tel.  Co,  ^^^^^^  ^    ^^^  ^ 

143  N.  C.  386,  _8  L.E.A.(N.S.)   249.  j^^^^^  ^^  ^^^    ^3^.   Southwestern 

See  the  dissenting  opmion.  ^^^    ^  ^    ^    ^    ^ 

esBertuch  v.  United  States  &  H.  ,-.!,,,„,_,„  „  ,     , 

Tel.  &  C.  Co.,  79  N.  Y.  Misc.  10.  ^^^'  ^"^^^  ^el.  C.  Co.  v.  Schaefer, 

BSBertuch  y.  United  States  &  H.  23    Ky.    L.    Rep.    344;    Maddux   y. 

Tel.  &  C.  Co.,  supra.  Western  U.  Tel.  Co.,  92  Kan.  619. 

60  Western  U.  Tel.  Co.  v.  lyy,  177  "  Heath  v.  Postal  Tel.-C.  Co.,  87 

Fed.  63,  100  C.  C.  A.  481  ;'8.  c.  —  S.  C.  219;   Daugherty  v.  American 

Ark.  ,  143  S.  W.  1078 ;   Same  v.  U.  Tel.  Co.,  75  Ala.  168,  51  Am.  Rep. 

Johnsey,    49    Tex.    Civ.    App.    487;  435 ;  Western  U.  Tel.  Co.  v.  Way,  83 

Same  v.  Williams,  57  Tex.  Civ.  App.  id.  542;  Same  y.  Hart,  62  111.  App. 

267;   Mitchiner  y.  Western  U.  Tel.  120. 
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negligently  transmitted  to  read  one  hundred,  it  was  held  that 
it  was  the  duty  of  the  sender  as  soon  as  he  knew  of  the  error  to 
have  caused  the  purchase  of  the  additional  nine  hundred  shares 
at  the  price  at  which  the  stock  was  then  being  sold.  He  could 
not  wait  for  a  further  advance  and  hold  the  company  for  the 
enhanced  price  after  such  knowledge  came  to  him.^^  A  debtor 
whose  default  in  the  nonpaynient  of  interest,  by  reason  of  a 
negligent  mistake  in  transmitting  a  message,  has  caused  his 
debt  to  mature  cannot  recover  the  damages  resulting  from  the 
sacrifice  of  his  lands  unless  he  shows  he  was  unable  to  obtain 
the  money  to  prevent  their  sale.**  Where  a  message  quoted  a 
lower  price  on  goods  than  the  seller  offered,  the  buyer  could  not 
recover  the  difference  between  the  price  actually  given  and 
that  at  which  he  agreed  to  resell,  he  having  refused  to  accept 
the  property  on  discovering  the  mistake.  His  own  conduct 
caused  the  loss  of  the  profit.**  The  injured  party  must  anni- 
hilate damages  if  he  can  do  so,  as  by  buying  at  prices  which 
would  make  him  whole.  The  measure  of  his  duty  in  mitigating 
the  liability  of  the  other  does  not  require  that  he  await  the 
developments  of  an  uncertain  and  speculative  market;  he  may 
act  in  the  light  of  existing  conditions.**  A  contract  for  the 
purchase  of  goods  at  a  price  above  the  market  made  in  reliance 
on  the  receipt  of  an  erroneous  message  must,  where  it  is  void 
under  the  statute  of  frauds,  be  repudiated  on  notice  of  the 
error;  if  it  is  renewed  thereafter  in  binding  form  no  recovery 
will  be  allowed  for  loss  thereunder.**  A  telephone  company 
sued  for  continuing  damages  for  the  removal  of  its  instrument 
may  show  that  it  offered  to  replace  it  on  the  payment  of  certain 
expenses;  so  far  as  past  damages  are  concerned  they  would 
not  be  affected  by  the  acceptance  of  such  offer.*'' 

There  is  a  difference  of  opinion  concerning  the  duty  of  the 
sender  of  a  message  who  offers  property  for  sale  where  the  offer 

68  Marr  v.  Western  U.  Tel.  Co.,  85  66  Weld  v.  Postal  Tel.-O.  Co.,  199 

Tenn.  529.  N.  Y.  88,  5  N.  C.  C.  A.  992. 

63  Western  U.  Tel.  Co.  v.  Hearne,  66  Miller  v.  Western  U.  Tel.  Co., 
7  Ter.  Civ.  App.  67.  157  Mo.  App.  580,  5  N.  C.  C.  A.  665. 

64  Fererro  v.  Western  U.  Tel.  Co.,  67  Ashley  v.  Rocky  Mountain  Bell 
9  D.  C.  App.  Cas.  455,  35  L.R.A.  548.  Tel.  Co.,  25  Mont.  286. 
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made  ty  him  is  reduced  by  negligence  in  transmission,  and  as 
reduced  is  accepted  by  the  person  to  whom  it  is  made.  In 
Georgia  it  is  held  that  the  person  making  the  offer  is  not  bound 
to  revoke  it  after  knowledge  comes  to  him  that  as  accepted  it 
names  a  lower  price  than  he  in  fact  offered.  The  court  said: 
"Whether  the  telegraphic  operator  be  the  agent  of  the  sender 
flf  a  dispatch,  so  as  to  bind  him,  is  a  debatable  question  in  the 
fourts,  the  English  authorities  being  to  the  effect  that  he  is  not, 
and  the  American  mainly  that  he  is.  We  agree  with  the  Ameri- 
can doctrine,  at  least  to  the  extent  that  commercial  transactions, 
being  now  conducted  to  so  great  an  extent  through  the  telegraph, 
a  merchant  would  lose  business  and  credit  if  he  did  not  settle  in 
accordance  with  the  offer  literally  made,  though  by  mistake  of 
the  agency  used  to  convey  it ;  and  when  he  does  so  settle  in  good 
faith  and  is  induced  to  do  so  by  the  negligence  of  the  telegraph 
company,  through  its  servants,  whether  absolutely  bound  by 
his  contract  or  not,"  the  company  is  liable  for  the  difference 
between  the  price  at  which  the  sale  was  made  and  the  market 
value  of  the  property  sold.^'  The  rule  in  Maine  is  that  as 
between  the  sender  and  receiver  of  a  message  any  resulting 
damage  by  a  change  of  its  terms  in  transmission  must  fall  upon 
the  party  who  elected  that  mode  of  communication  for  the  par- 
ticular message.^*  The  Tennessee  court  holds  that  the  seller  is 
not  bound  to  make  good  an  offer  which  has  been  changed  in 
transmission,'"'  and  such  is  the  rule  in  North  Carolina,''*  Missis- 
es Western  U.  Tel.  Co.  v.  Shotter,  damages  which  he  has  paid  pursuant 
71  Ga.  760.  This  case  is  adhered  to  to  a  judgment  which  was  rendered 
on  the  theory  of  sta/re  decisis.  West-  against  the  receiver  and  which 
ern  U.  Tel.  Co.  v.  Flint  River  L.  bound  him,  the  foundation  of  the 
Co.,  114  Ga.  576,  11  Am.  Neg.  Eep.  judgment  being  the  negligent  altera- 
219.  tion  of  the  dispatch.     The  relation 

69  Ayer  v.  Western  U.  Tel.  Co.,  79  between  the  sender  and  the  company 
Me.  493,  1  Am.  St.  353.  is  not  such  as  is  within  the  general 

70  Pepper  v.  Telegraph  Co.,  87  rule  that  a  suit  against  an  agent 
Tenn.  554,  4  L.R.A.  660.  upon  a  personal  liability  incurred  in 

71  Pegram  v.  Weatern  U.  Tel.  Co.,  carrying  out  his  principal's  orders, 
100  N.  C.  28,  6  Am.  St.  557.  This  notice  of  which  is  given  the  latter, 
case  holds  that  the  sender  of  a  mea-  makes  him  liable  for  the  amount  of 
sage  cannot  recover  of  the  company       the  judgment. 
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sippi/*  Texas'''  and  Kentucky  J*  These  decisions  proceed  on  tlie 
theory  that  the  negligent  act  created  a  right  of  action  in  tort. 

Where  the  owner  of  property  has  sold  it  for  less  than  the 
price  he  intended  to  exact  because  of  an  error  negligently  caused 
in  the  transmission  of  a  message  he  is  not  bound,  on  discover^ 
ing  the  mistake,  to  recoup  the  damages  sustained  by  buying  like 
property  at  the  price  received  and  hold  it  for  an  advance  in 
price ;  his  failure  to  so  do  will  not  affect  the  right  to  recover  all 
the  damage  done  him  by  the  negligence.'*  The  same  rule  applies 
where  the  broker  of  the  sender  of  a  message  fails  to  buy  property 
because  of  negligence  in.  sending  a  message.''*  The  sender  of  a 
message  may  assume  that  it  has  been  correctly  transmitted ;  the 
failure  to  make  inquiry  on  that  point  will  not  affect  his  right.'''' 
But  if  the  receiver  of  a  message  is  in  doubt  as  to  its  meaning  he 
should  ask  that  it  be  repeated  so  as  to  remove  any  ambiguity  in 
it.™ 

A  creditor  who  has  lost  the  priority  he  would  have  had 
against  the  property  of  his  debtor  but  for  the  negligence  of  a 
telegraph  company  is  not  bound  to  invest  money  to  secure 
himself  against  loss  either  by  purchasing  the  property  at  the 
sheriff's  sale  or  discharging  prior  liens,  although  its  estimated 
or  real  value  was  so  much  in  excess  of  such  liens  as  to  have 
met  his  claims,  at  least  in  the  absence  of  proof  of  his  ability  to 
do  so  and  that  it  would  be  prudent  to  take  that  course.'"  The 
damages  for  delay  in  delivering  a  message  to  an  agent  instruct- 
ing him  not  to  buy  hogs,  in  consequence  of  which  he  made  pur- 
chases, cannot  exceed  the  difference  between  the  price  paid  and 
the  prevailing  market  price  at  the  time  when,  in  the  exercise  of 
reasonable  promptness,  the  agent  could  have  informed  his  prin- 

vaShingleur   v.   Western   U.   Tel.  TC  Western  U.  Tel.  Co.  v.  Cham- 

Co.,  72  Miss.  1030,  30  L.R.A.  444.  blee,  122  Ala.  428. 


'3  Harrison    v.    Western    XJ.    Tel. 


"Id. 


Co.,  3  Tex.  Civ.  Cas.  67,  10  Am.  &  ,,^  ^^    ^_  ^^^^^^  ^ 

tv  7\  tI  r    r  <,  .     ,  Tel.  Co.,  105  Ga.  235;  Western  U. 

"*  Postal  Tel.  C.  Co.  v.  Schaefer,  ' 

23  Ky.  L.  Rep.  344.  ^^l-  ^-  ^-  ^art,  62  111.  App.  120. 

76  Western  U.   Tel.  Co.  v.   Craw-  '"  Western  U.  Tel.  Co.  v.  Sheffield, 

ford,  110  Ala.  460;  Same  v.  Stevens  71  Tex.  570,  10  Am.   St.  790.     See 

(Tex.  Sup.  Ct.),  16  S.  W.  1095.  §  965. 


§    974]  TELEGRAPH  AND  TELEPHONE  COMPAHIBS.  3617 

cipal  and  received  instructions  from  him,  the  authority  of  the 
agent  being  limited  to  buying  and  shipping  pursuant  to  daily 
instructions."  The  commission  to  which  a  selling  agent  is  en- 
titled is  not  to  be  deducted  from  the  recovery  where  a  sale  has 
been  made  for  a  less  price  than  would  have  been  secured  but  for 
the  negligence  of  the  defendant.*^  A  parent  who  has  telegraphed 
for  a  physician  to  attend  his  sick  child  must  use  diligence  to 
procure  the  attendance  of  another  physician  after  the  arrival 
of  the  time  for  the  one  summoned  to  come  and  his  failure  to 
arrive.'^  The  consequences  of  unnecessary  voluntary  acts  can- 
not be  recovered  for,  as  where  one  fails  to  secure  a  conveyance 
to  take  him  to  his  destination.*'  It  is  incumbent  upon  the 
addressee  of  a  social  message  to  use  reasonable  means  to  lessen 
the  mental  suffering  caused  by  the  default  of  the  defendant.'*  It 
is  immaterial  to  the  latter  that  the  plaintiff  would  have  experi- 
enced other  anguish  if  he  had  not  been  prevented  from  carrying 
out  his  purpose.'^  The  damages  recoverable  for  the  loss  of  a 
bargain  are  not  affected  by  the  independent  transactions  of  the 
plaintiff.'*  If  the  defendant  alleges  that  another  line  of  con- 
duct on  the  part  of  the  plaintiff  would  have  lessened  the  dam- 
ages if  has  the  burden  of  proving  that  proposition.''"  It  is  for 
the  jury  to  find  whether  the  plaintiff  used  reasonable  diligence 
to  ascertain  the  facts  where  conflicting  messages  have  been 
received." 

§  974.  Exemplary  damages.  There  appears  to  be  no  reason 
to  doubt  the  liability  of  telegraph  companies  for  exemplary 
damages  when  they  are  guilty  of  such  gross  negligence  as 

«>  Western  U.  Tel.   Co.  v.  North  88  Western  U.  Tel.  Co.  v.  Williams 

P.  &  P.  Co.,  188  ni.  366,  89  111.  App.      _  Tex.  Civ.  App.  — ,  5  N.  C.  C.  A. 


301. 


2,  137  8.  W.  148. 


SI  BaUey  v.  Western  U.  Tel.  Co.,  „  ^^^^^  p  ^  p  ^         ^ 

227  Pa.  522,  43L.R.A.(N.S.)  502.  ^,    „      „     ^„     . 

82  Wpstern  U.  Tel.  Co.  v.  Berdine,  ^el.  Co.,  70  111.  App.  275;  Western 
2  Tex.  Civ.  App.  517.  U.  Tel.  Co.  v.  Bowman,  141  Ala.  175; 

83  Key  V.  Western  U.  Tel.  Co.,  76  Western  U.  Tel.  Co.  v.  Anniston  C. 
S.  C.  301.  Co.,    6    Ala.    App.    351;    Pepper   v. 

84  Cobb  y.  Western  U.  Tel.  Co.,  85  ^^^^^^^  u.  Tel.  Co.,  87  Tenn.  554, 
S.  C.  430;   Western  U.  Tel.  Co.  v. 


4  L.R.A.  660,  10  Am.  St.  699. 
88  Western  U.  Tel.  ( 
Tex.  Civ.  App.  277.  (Ky.),  113  S.  W.  844, 


Matthews,  113  Ky.  188. 

86  Western  U.  Tel.  Co.  v.  Shaw,  40  "  Western  U.  Tel.  Co.  v.  Taylor 
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amounts  to  wantonness  or  malice,"  or  the  misconduct  of  their 
employees  is  so  gross  as  to  import  an  intention  on  their  part  to 
inflict  a  wrong  upon  the  sendee,  or  there  is  such  a  reckless  and 
wanton  disregard  of  their  plain  duty  as  to  be  equivalent  to  a  wil- 
ful wrong.^'  Such  damages  may  well  be  imposed  for  the  refusal 
to  accept  a  proper  message  for  transmission,  as  well  as  where 
there  is  a  wanton  or  malicious  refusal  to  deliver  one  accepted.  In 
the  former  case  they  may  properly  be  allowed  though  there  is 
no  element  of  ill-will  entertained  against  the  person  who  offers 
the  message.  The  functions  and  duties  of  the  company  are  so 
nearly  allied  to  those  which  are  developed  on  common  carriers 
that  such  refusal  may  be  regarded  as  a  breach  of  duty  owing  to 
the  public.®*    The  refusal  to  furnish  telephone  service  and  the 


89  Western  U.  Tel.  Co.  v.  Crowley, 
158  Ala.  583;  Same  v.  Bodkin,  79 
ICan.  792,  21  Am.  Neg.  Rep.  16; 
Same  v.  Gilstrap,  77  Kan.  191; 
Same  v.  Potts,  120  Tenn.  37,  127 
Am.  St.  991,  19  L.R.A.(N.S.)  479; 
Same  v.  Watson,  82  Miss.  101;  Hol- 
lingsworth  v.  Western  U.  Tel.  Co., 
82  Kan.  472;  Western  U.  Tel.  Co.  v. 
Bobbins,  3  Ala.  App.  234;  West  v. 
Western  U.  Tel.  Co.,  39  Kan.  93; 
Western  U.  Tel.  Co.  v.  Lawson,  66 
Kan.  660,  14  Am.  Neg.  Rep.  41; 
Same  v.  Watson,  82  Miss.  101  (a 
verdict  for  $900  as  exemplary  dam- 
ages was  sustained) .  See,  as  to  the 
circumstances  under  which  such 
damages  are  allowed  in  Texas,  West- 
ern U.  Tel.  Co.  V.  Brown,  58  Tex. 
170,  44  Am.  Rep.  610;  §  950. 

Punitive  damages  are  not  recov- 
erable unless  the  defendant  acted 
wantonly  or  oppressively,  or  with 
such  malice  as  implied  a  spirit  of 
mischief  or  criminal  indifference  to 
civil  obligations  (Davis  v.  Western 
U.  Tel.  Co.,  46  W.  Va.  48;  Western 
U.  Tel.  Co.  V.  Reeves,  34  Okla.  468), 
or  there  was  a  wilful  disregard  of 
duty.  Garner  v.  Western  U.  Tel. 
Co.,  87  S.  C.  316. 


Long  and  unexplained  delay  in  de- 
livering a  message  is  cause  for  im- 
posing punitive  damages.  Balder- 
ston  V.  Western  U.  Tel.  Co.,  79  S.  C. 
160. 

90  Western  U.  Tel.  Co.  v.  Stokes, 
171  Ala.  168;  Same  v.  Hiller,  93 
Miss.  658;  Arkansas  &  L.  R.  Co. 
V.  Stroude,  77  Ark.  109,  113  Am.  St. 
130;  Mclnturf  v.  Western  U.  Tel. 
Co.,  81  Kau.  476;  Steinberger  v. 
Same,  97  Miss.  260;  Gens  v.  Same, 
86  S.  C.  242;  Bolton  v.  Same,  84 
S.  C.  67;  Doster  v.  Same,  77  S.  C. 
56;  Dempsey  v.  Same,  77  S.  C.  399; 
Toale  V.  Same,  76  S.  C.  248  (subse- 
quent conduct  of  agent)  ;  Hellams 
V.  Same,  70  S.  C.  83;  Arial  v.  Same, 
70  S.  C.  418;  Western  U.  Tel.  Co. 
V.  Seed,  115  Ala.  670;  Same  v.  Cun- 
ningham, 99  Ala.  314;  Lewis  v. 
Western  U.  Tel.  Co.,  57  S.  C.  325; 
Telegraph  Co.  v.  Frith,  105  Tenn. 
167 ;  Marsh  v.  Western  U.  Tel.  Co., 
65  S.  C.  430;  Postal  Tel.-C.  Co.  v. 
Christian,  102  Miss.  845;  Trapp  v. 
Western  U.  Tel.  Co.,  92  S.  C.  214. 

91  WiUielm  v.  Western  U.  Tel.  Co., 
90  S.  C.  536,  5  N.  C.  C.  A.  656. 

In  Davis  v.  Same,  1  Cin.  Super. 
Ct.  100,  the  plaintiff,  a  commercial 
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removal  of  the  receiver  in  the  absence  of  the  plaintiff  and  with- 
out his  consent  are  grounds  for  awarding  such  damages.*^  It 
is  otherwise  where  an  inadvertent  or  thoughtless  disclosure  of 
the  contents  of  a  message  is  made  relating  to  a  matter  of  public 
interest,  which  would  soon  have  become  generally  known.*'  The 
recovery  of  punitive  damages  may  not  be  affected  by  circum- 
stances which  limit  the  recovery  of  compensatory  damages.'* 
There  must  be  shown  a  reckless  or  wanton  disregard  of  the 
rights  of  a  plaintiff  to  sustain  an  award  of  such  damages.*^ 
They  are  not  allowed  for  the  breach  of  a  contract,'*  in  the 
absence  of  insult  or  outrage  to  the  feelings  if  there  is  no  damages 
to  the  person  or  property.'^  All  the  facts  concerning  the  business 
done  at  the  office  where  the  delay  complained  of  occurred  and 
the  duties  of  the  operator  are  competent  on  the  question  of  wil- 
fulness or  wantonness.'* 

§  975.  Damages-  for  mental  suffering;  evidence.  There  is 
very  great  conflict  of  authority  as  to  the  liability  of  telegraph 
companies  for  mental  suffering "  caused  by  the  non-delivery 

news  agent,   engaged  in  furnishing  9S  Cocke  v.  Western  U.  Tel  Co.,  84 

customers   information   and  reports  Miss.  380. 

of  the  state  of  the  market,  brought  94  Willis  v.  Western  U.  Tel.  Co., 

an  action  against  the  defendant  for  69  S.  C.  531,  104  Am.  St.  828. 

delaying   such   information   sent  to  95  d^y  ^   Western  U.  Tel.  Co.,  78 

him   by   his   agents,   and   purposely  jg    q    ^og 

doing  it,  to  injure  his  business  and  '96  Western  U.  Tel.  Co.  v.  Benson, 

giving  precedence  to  a  rival  in  the  ^^^  ^^^            ^1  Am.  Neg.  Rep.  14; 


Same    v.    Westmoreland,    151    Ala. 


same  business.     The  court  said:  "It 

is  evident  that  the  mere  allowance  ,       _              „ 

of  the  amount  of  loss  the  plaintiff  ^^^^  ^^^^  ^-  C'^oss,  116  Ky.  5. 
proved  he  actually  sustained  would 

not,  in  justice,  remunerate  him  for  ''  I^°ster  v.  Western  U.  Tel.  Co., 

the  violation  by  the  defendant  of  its  77  S.  C.  56.    See  Bowen  v.  Same,  77 

agreement,  and  the  jury  might  very  S.  C.  122. 

properly  have  given  an  additional  ^^  Under  the  statute  of  Arkansas 

sum."     The  court  favored  a  liberal  permitting  the  recovery  of  damages 

course  in  the  assessment  of  damages  for  mental   suffering,  anguish  over 

for  a  wilful  and  causeless  violation  imaginary    situations,    worry    and 

of  contract  by  the  defendant.  anxiety   over   business  matters,   in- 

92  Carmichael  v.  Bell  Tel.  Co.,  157  convenience  and  annoyance  over  the 

N.    C.    21,    39    L.R.A.(N.S.)     651;  ordinary    affairs    of    lif e,  •  do    not 

Southern  Bell  Tel.  &  T.  Oo.  v.  Earle,  amount   to  mental   anguish.     Such 

118  Ga.  506.  element  is  limited  to  social  and  per- 
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or  negligently-delayed  delivery  of  a  dispatch  announcing  the 
death  or  serious  illness  of  a  near  relative  of  the  person  to  vrhom 
it  is  addressed,  where  such  negligence  deprives  the  addressee  or 
sender  of  the  opportunity  to  see  his  relative  or  attend  his  fu- 
neral, if  the  message  as  delivered  informs  the  company  receiving 
it  that  such  sujGFering  may  thereby  be  caused,  or  if  it  is  informed 
.  of  that  fact  by  information  otherwise  given  its  agent  in  the 
course  of  his  employment.^  Up  to  1893  a  majority  of  the  courts 
which  passed  upon  the  question  maintained  the  proposition 
that  where  a  person  has  a  right  of  action  for  an  injury  done  to 
his  name,  person  or  property — but  not  otherwise — he  may 
recover  as  actual  damages  compensation  for  all  the  proximate 
results  thereof,  including  injury  to  his  feelings,  if  such  injury  is 
caused  by  and  was,  as  matter  of  law,  contemplated  in  the  doing 
of  the  wrongful  act  or  was  foreseen  as  the  result  of  the  neglect, 
whether  bodily  pain  was  an  incident  to  it  or  not.  During  the 
past  twenty  years  by  changes  of  position,  as  in  Indiana  and 
Florida,   and  the  rulings  of  several  courts  which  have  first 


sonal  matters,  aa  contradistin- 
guished from  business  transactions, 
and  contemplates  suffering  in  mind 
over  the  real  ills,  sorrows  and 
griefs  of  life,  and  such  suffering  as 
would  be  reasonably  contemplated  as 
flowing  from  the  failure  to  acquaint 
the  person  with  the  tidings  con- 
veyed. Western  U.  Tel.  Co.  v. 
Shenep,  83  Ark.  476,  21  Am.  Neg. 
Eep.  16,  12  L.R.A.(N.S.)  886.  But 
see  Toale  v.  Western  U.  Tel.  Co., 
76  S.  C.  248. 

Mere  disappointment  is  not  men- 
tal suffering.  Western  U.  Tel.  Co.  v. 
Crow,  106  Ark.  117. 

Temporary  disappointment  be- 
cause of  inability  of  the  sender  to 
see  his  grandchildren  does  not  con- 
stitute mental  anguish.  Western  U. 
Tel.  Co.  V.  Chamberlain,  —  Tex. 
Civ.  App.  — ,  169  S.  W.  370. 

The  "anguish"  that  may  be  recov- 
ered for  must  be  a  high  degree  of 


mental  suffering.  Hunter  v.  Tele- 
graph Co.,  135  N.  C.  458;  Dayvis 
V.  Same,  139  N.  C.  79;  Hancock  v. 
Same,  137  N.  C.  497,  69  L.R.A.  403. 

1  See  as  to  the  sufficiency  of  the 
notice.  Western  U.  Tel.  Co.  v.  Birch- 
field,  14  Tex.  Civ.  App.  664;  Same 
V.  Kerr,  4  Tex.  Civ.  App.  280;  Same 
V.  Procter,  6  Tex.  Civ.  App.  300; 
Same  v.  McFadden,  32  Tex.  Civ. 
App.  582;  §  968  et  seq.j  Western 
U.  Tel.  Co.  V.  Oastler,  90  Ark.  268, 
21  Am.  Neg.  Rep.  15;  Same  v. 
Raines,  78  Ark.  545;  Western  U. 
Tel.  Oo.  v.  Taylor,  —  Tex.  Civ.  App. 
— ,  162  S.  W.  999;  Western  U.  Tel. 
Co.  V.  Flannagan,  113  Ark.  9; 
Johnston  v.  Western  U.  Tel.  Co.,  — 
Tex.  Civ.  App.  — .  167  S.  W.  272. 

On  the  right  to  recover  for  men- 
tal suffering  at  common  law  in  ab- 
sence of  statute,  see  Corcoran  v. 
Postal  Tel.-Cable  Co.,  80  Wash.  570, 
L.R.A.  1915B  552. 
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determined  their  position,  there  has  been  a  change  of  the  weight 
of  authority  to  the  negative.  The  discussions  of  the  last  decade 
have  not  thrown  much  additional  light  upon  the  subject,  though 
some  of  the  later  judicial  opinions  are  worthy  of  consideration. 
Compensation  for  mental  suffering  may  be  recovered  under  the 
civil  law.*  Damages  for  mental  suffering  may  be  recovered  in 
North  Carolina  and  Iowa  regardless  of  the  law  of  the  state  from 
which  the  message  was  sent  or  where  the  negligence  occurred.' 
In  jurisdictions  in  which  recovery  is  allowed  the  fact  that  a 
message  of  the  nature  indicated  is  delivered  for  transmission 
is  held  to  be  notice  to  the  company  that  mental  suffering  will 
probably  result  to  some  person  if  it  is  not  promptly  transmitted ; 
hence  it  is  liable  for  its  negligence.*    The  same  principle  applies 


2  Graham  v.  Western  U.  Tel.  Co. 
109  La.  1069. 

»  Penn  v.  Western  U.  Tel.  Co.,  159 
N.  C.  306,  41  L.R.A.(N.S.)  223,  and 
cases  cited,  which  overrules  John- 
son T.  Same,  144  N.  C.  410,  10 
L.E.A.(N.S.)  256,  119  Am.  St.  961; 
Raiford  v.  Same,  160  N.  C.  489; 
Schmitt  V.  Postal  Tel.-Cable  Co., 
164  Iowa  654. 

4  So  Eelle  v.  Western  U.  Tel.  Co., 
55  Tex.  308,  40  Am.  Rep.  805  (the 
case  in  which  the  doctrine  was  first 
held) ;  Stuart  v.  Same,  66  Tex.  580, 
59  Am.  Rep.  623;  Gulf,  etc.  E.  Oo. 
V.  Levy,  59  Tex.  563,  46  Am.  Rep. 
278;  Loper  v.  Western  U.  Tel.  Co., 
70  Tex.  689;  Western  TJ.  Tel.  Co. 
V.  Broesche,  72  Tex.  654,  13  Am.  St. 
843;  Same  v.  Simpson,  73  Tex.  422; 
Beasley  v.  Western  U.  Tel.  Co.,  39 
Ted.  181  (Texas  circuit  court)  ; 
Chapman  v.  Western  U.  Tel.  Co.,  90 
Ky.  265;  Western  U.  Tel.  Co.  v. 
Van  Cleave,  107  Ky.  464,  92  Am. 
St.  366;  Louisville  &  N.  R.  Co.  v. 
Hull,  113  Ky.  561;  Young  v.  West- 
ern U.  Tel.  Co.,  107  N.  C.  370,  9 
L.E.A.  669,  22  Am.  St.  883;  Thomp- 
son v.  Same,  107  N.  C.  449;  Reese 
V.  Same,  123  Ind.  294,  7  L.R.A.  583 


(overruled  in  Western  U.  Tel.  Co.  v. 
Ferguson,  157  Ind.  64,  54  L.R.A. 
846;  see  26  Ind.  App.  213)  ;  Wads- 
worth  V.  Western  U.  Tel.  Co.',  86 
Tenn.  695,  6  Am.  St.  864;  Western 
U.  Tel.  Co.  V.  Henderson,  89  Ala. 
510,  18  Am.  St.  148;  Gulf,  etc.  Tel. 
Oo.  V.  Richardson,  79  Tex.  619; 
Western  U.  Tel.  Co.  v.  Stratemeier, 
6  Ind.  App.  125;  Same  v.  Wilson, 
93  Ala.  32;  Same  v.  Adair,  115  Ala. 
441;  Same  v.  Seed,  115  Ala.  670,  3 
Am.  Neg.  Rep.  1;  Same  v.  Cline, 
8  Ind.  App.  364;  Same  v.  Bryant, 
17  Ind.  App.  70,  1  Am.  Neg.  Rep. 
425;  Same  v.  Briscoe,  18  Ind.  App. 
22,  3  Am.  Neg.  Rep.  545;  Mentzer 
V.  Western  U.  Tel.  Co.,  93  Iowa  752, 
57  Am.  St.  294,  28  L.R.A.  72;  Same 
V.    Cleaver,    13    Ky.    L.    Eep.    301 

("personal  inconvenience  and  annoy- 
ance," Ky.  Super.  Ct.)  ;  Same  v.  Mc- 
Ilvoy,  21  Ky.  L.  Eep.  1393;  Sher- 
rill  V.  Western  U.  Tel.  Co.,  116  N. 
C.  655 ;  Havener  v.  Same,  117  N.  C. 
540;  Cashion  v.  Same,  123  N.  C. 
267 ;  Lyne  v.  Same,  123  N.  C.  129 ; 
Telegraph  Co.  v.  Frith,  105  Tenn. 
167;  Western  U.  Tel.  Go.  v.  Ber- 
inger,  84  Tex.  38;  Same  v.  Evans,  1 
Tex.   Civ.  App.  297;   Same  v.  Ber- 
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to  telephone  companies.*  Wrongful  deprivation  of  telephone 
service  is  cause  for  the  recovery  for  mental  suffering  where 
communication  with  a  relative  being  treated  in  a  hospital  is 
thereby  prevented  if  the  defendant  knew  or  could  have  known 
the  fact  by  the  exercise  of  ordinary  care.®  Where  a  telephone 
company's  agent  has  actual  notice  that  a  patron  desires  to  com- 
municate news  as  to  the  serious  illness  of  a  half  sister  to  a 
brother,  at  a  distant  place  and  fails  to  transmit  a  call  the  latter 
may  recover  damages  for  mental  anguish  due  to  inability  to 
attend  the  funeral  of  the  sister.''  Damages,  for  mental  suffering 
may  be  recovered  either  by  the  person  to  whom  the  message  was 
addressed  or  by  him  who  caused  it  to  be  sent/  or  by  a  beneficiary 


dine,  2  Tex.  dv.  App.  517;  Same  v. 
De  Jarlea,  8  Tex.  Civ.  App.  109; 
Same  v.  Kinsley,  8  Tex.  Civ.  App. 
527;  Same  v.  Johnson,  9  Tex.  Civ. 
App.  48 ;  Same  v.  Thompson,  18  Tex. 
Civ.  App.  609 ;  Marsh  v.  Western  U. 
Tel.  Co.,  65- S.  C.  430,  14  Am.  Neg. 
Rep.  48  (pursuant  to  a  statute)  ; 
Western  U.  Tel.  Co.  v.  Fisher,  107 
Ky.  513;  Western  U.  Tel  Co.  v. 
North,  177  Ala.  319;  Western  U. 
Tel.  Co.  v.  Chilson,  —  Tex.  Civ. 
App.  — ,  168  S.  W.  878;  Western 
U.  Tel.  Co.  V.  Cleveland,  169  Ala. 
131;  Same  v.  Fuel,  165  Ala.  391; 
Same  v.  Burns,  164  Ala.  252;  Same 
v.  Northoutt,  158  Ala.  539,  132  Am. 
St.  38;  Same  v.  Heathcoat,  149  Ala. 
623;  Same  v.  Arant,  88  Ark.  499 
(under  a  statute)  ;  Same  v.  Teague, 
134  Ky.  601;  Same  v.  Belew,  32  Tex. 
Civ.  App.  338 ;  Bryan  v.  Western  U. 
Tel.  Cto.,  133  N.  C.  603;  Shaw  v. 
Same,  151  N.  C.  638;  Bailey  v. 
Same,  150  N.  C.  316;  Gates  v.  Same, 
151  N.  C.  497,  24  L.R.A.(N.S.) 
1286;  Thurman.v.  Same,  ]27  Ky. 
137,  14  L.E.A.(N.S.)  499;  Foreman 
V.  Same,  141  Iowa  32,  19  L.R.A. 
(N.S.)  374;  Cowan  v.  Same,  122 
Iowa  379,  101  Am.  St.  268,  64 
L.R.A.  545;  Postal  Tel.-C.  Co.  v. 
Beal,  159  Ala.  249;  Western  U.  Tel. 


Co.  V.  Benson,  159  Ala.  254,  21  Am. 
Neg.  Rep.  14;  Same  v.  MoMorris, 
158  Ala.  563,  132  Am.  St.  46;  Pos- 
tal Tel.-C.  Co.  V.  Terrell,  124  Ky. 
822,  14  L.R.A.(N.S.)  927;  Hurl- 
burt  V.  Western  U.  Tel.  Co.,  123 
Iowa  295.     See  §  965. 

In  Illinois  it  was  held  by  a  ma- 
jority of  the  court,  in  1887,  that 
the  sender  of  a  telegram  of  this  na- 
ture "was  entitled  to  recover  nom- 
inal damages  at  least,  including  the 
loss  of  the  price  of  the  telegram." 
Logan  V.  Western  U.  Tel.  Co.,  84 
111.  -468. 

An  agent  is  not  jointly  liable  with 
his  principal  under  the  statute. 
Fail  V.  Western  U.  Tel.  Co.,  80  S. 
C.  207. 

B  Cumberland  Tel.  &  T.  Co.  v. 
Atherton,  122  Ky.  154. 

6  Carmichael  v.  Southern  Bell  Tel. 
&  T.  Co.,  162  N.  C.  333. 

1  Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Andrews,  —  Tex.  Civ. 
App.  — ,  169  S.  W.  218. 

8  Dayvis  v.  Telegraph  Co.,  139  N. 
C.  79;  Western  U.  Tel.  Co.  v.  Potts, 
120  Tenn.  37,  127  Am.  St.  991,  19 
L.R.A.(N.S.)  479;  Lavelle  v.  West- 
ern U.  Tel.  Co.,  102  Ark.  607,  5  N. 
C.  C.  A.  394,  citing  the  text. 

If   the   face  of   a  message  shows 
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of  the  message  if  his  interest  in  it  was  made  known  to  the  com- 
pany.® Thus,  it  was  laid  down  in  Indiana  that  although  there 
is  nothing  in  a  message  to  indicate  the  kinship  existing  between 
the  sender  and  the  addressee  or  the  person  who  it  therein 
announced  to  be  dangerously  sick,  and  it  does  not  request  the 
presence  of  the  addressee  at  the  bedside  of  the  sick  person,  yet,  if 
it  in  plain  terms  announces  the  serious  illness  of  a  person,  the 
company  is  bound  to  know  that  prompt  communication  with 
the  person  to  whom  it  is  addressed  is  much  desired,  and  that 
mental  anguish  may,  and  probably  will,  come  to  some  person  if 
it  is  not  promptly  delivered.  The  sender  of  the  telegram  is 
entitled  to  recover  for  such  suffering  resulting  from  negligent 
delivery.^"  And  in  Tennessee  a  majority  of  the  court  holds 
that  a  sister  who  is  deprived  of  the  opportunity  of  attending  on 
a  brother  in  his  last  sickness  and  making  necessary  preparations 
for  his  burial  may  recover  from  a  company  which  has  negli- 
gently failed  to  deliver  a  dispatch  which  would  have  informed 
her  of  his  condition,  such  sum,  in  addition  to  what  she  might 

that  it  was  sent  for  the  benefit  of  and  the  payment  of  the  charge 
the  sendee  and  he  accepts  it  he  may  therefor  by  the  agent  gives  the  ad- 
recover  for  the  breach  of  the  con-  dressee  a  cause  of  action.  Western 
tract  made  for  his  benefit  by  the  U.  Tel.  Co.  v.  Young  (Tex.  Civ. 
sender,  notwithstanding  the  latter  App.),  133  S.  W.  512. 
paid  the  charges  and  had  not  been  Payment  of  overcharge  to  a  mes- 
prev'iously  constituted  the  agent  of  senger  is  a  basis  on  which  to  add  a 
the  sendee  for  the  purpose  of  send-  recovery  for  the  sendee's  mental 
ing  the  message.  Western  U.  Tel.  suffering.  Western  U.  Tel.  Oo.  v. 
Co.  V.  Beringer,  84  Tex.  38.  Jackson,   163   Ala.   9,  21   Am.  Neg. 

In  Railroad  v.  Griffin,  92  Tenn.  Rep.  14. 
694,  a.  son  to  whom  his  mother  en-  9  Penn  v.  Western  U.  Tel.  Co.,  159 
deavored  to  send  a  message  inform-  N.  0.  306,  41  L.R.A.  (N.S.)  223,  3,nd 
ing  him  that  his  father  was  in  a  local  cases  cited. 
dying  condition  and  requesting  the  10  Reese  v.  Western  U.  Tel.  Co., 
son  to  come  to  the  father's  bed-  123  Ind.  294,  7  L.R.A.  583;  Lyne  v. 
side,  recovered  damages  for  its  non-  Same,  123  N.  C.  129,  5  Am.  Neg. 
delivery  notwithstanding  the  son,  Rep.  85;  Western  U.  Tel.  Co.  v. 
without  receiving  the  message,  Adams,  75  Tex.  531,  16  Am.  St. 
visited  his  father  two  days  later  and  920,  6  L.R.A.  844;  Bennett  v.  Tele- 
reached  him  thirty-six  hours  before  graph  Co.,  128  N.  C.  103;  Western 
his  death.  U.  Tel.  Co.  v.  Rowell,  153  Ala.  295 ; 

One  who  sends  a  message  at  the  Foreman  v.  Western  U.  Tel.  Co.,  141 

request  of  the  addressee  is  his  agent,  Iowa  32,  19  L.R.A.  (N.S.)    374. 
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recover  for  such  neglect,  as  will  reasonably  compensate  her  for 
the  grief,  disappointment  or  other  injury  .to  her  feelings  result- 
ing from  the  negligence.  ^^  "Where  there  was  negligent  failure  to 
transmit  money  to  a  woman  who  was  about  to  remove  the  body 
of  her  dead  husband,  with  knowledge  that  tbe  money  was  .desired 
for  that  purpose,  damages  for  mental  suffering  while  she  was 
delayed  for  two  Idays  in  making  Ifhe  removal  were  recoverable.'* 
Where  there  was  a  negligent  failure  to  transmit  a  telegram  for 
money  and  stating  that  plaintiff's  wife  was  dead  and  the  sender 
notified  the  defendant  that  he  was  without  funds  a  recovery 
was  allowed  for  mental  anguish  because  of  inability  to  properly 
embalm  the  body  of  the  wife.'*  A  message  sent  to  a  physician 
read:  "Come  first  train  to  see  my  wife,  very  low."  The  lan- 
guage suggested  the  necessity  of  speedy  delivery  and  made  the 
sender's  anxiety  an  element  of  recoverable  damages  for  delay." 
In  a  North  Carolina  case  a  wife  about  to  be  confined  sent  a  mes- 
sage for  transmission  to  her  husband.  It  was  not  delivered.  She 
alleged  that  she  suffered  more  physical  pain,  mental  anxiety  and 
alarm  and  sustained  permanent  and  incurable  injury  because  of 
his  absence.  The  damages  were  not  too  remote.^'  In  reply  to  a 
message  announcing  the  death  of  his  wife  and  asking  him  to 
come,  and  if  not,  to  answer,  the  plaintiff  delivered  to  the  carrier 
a  message  stating  that  he  would  come  on  the  first  train.  In  conse- 

11  Wadsworth  v.  Western  U.  Tel.  517 ;  Same  t.  Stephens,  2  Tex.  Civ. ' 

Co.,  86  Tenn.  695,  6  Am.  St.  864.  App.  129;    Carswell  v.  Western  U. 

The  decision  of  this  case  was  some-  Tel.  Co.,  154  N.  C.  112,  32  L.R.A. 

what  influenced  by  a  statute  which  (K.S.)  611. 

makes  companies  liable  for  damages  j^  Western  U.  Tel.  Co.  v.  Reid, 

without  distinction  as  to  the  nature  jgO  Ky.  231,   70  L.R.A.  289,  it  is 

°^}^^^f^^S^-  held  that  the  right  of  action  in  such 


a   case   is   in   the   sick   person   for 


12  Western  U.  Tel.  Co.  v.  Simpson, 
73  Tex.  422;  Cumberland  Tel.  &  T. 
Co.  V.  Quigley,  129  Ky.  788,  19  "^^""^  ^^^  ""^^^^^  ^^^  ^^°*-  ^'^ 
L.R.A.(N.S.)  575;  Western  U.  Tel.  P^™  ^""^  suffering  are  elements  of 
Co.  V.  Grifath,  161  Ala.  241.  damage;   it  is  otherwise  as  to  «ie 

13  Western  U.  Tel.  OD.  v.  MoFar-  suffering  of  relatives  because  the 
lane,  —  Tex.  Civ.  App.  — ,  161  S.  message  did  not  inform  the  company 
W.  57.  that  there  were  relatives  who  would 

1*  Western  U.  Tel.  Co.  t.  Hender-  suffer, 

son,  89  Ala.  510,  18  Am.  St.  148;  16  Thompson  v.   Western  U.   Tel. 

Same  v.  Berdine,  2  Tex.  Civ.  App.  Co.,  107  N.  C.  449. 
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quence  of  the  delay  in  transmitting  the  latter  the  burial  occurred 
before  the  plaintiff  reached  the  place  where  his  wife  died. 
It  was  considered  that  the  burial  at  the  time  it  occurred 
was  within  the  contemplation  of  the  parties  as  the  result  of 
such  delay.  *^  The  loss  of  the  privilege  of  seeing  the  remains  of 
a  deceased  relative  is  a  ground  of  damage."  The  failure  of  a 
bereaved  person  to  receive  the  comfort  that  would  have  been 
derived  from  a  near  relative  who  would  have  been  present  but  for 
the  neglect  of  the  defendant  is  a  basis  on  which  to  rest  a  recov- 
ery.^' The  inability  of  the  addressee  to  reach  the  place  of  burial 
in  time  therefor  is  not  cause  for  denying  a  recovery  if  he  was 
not  aware  of  that  fact  before  he  suffered  and  it  appeared  on 
that  face  of  the  message  that  there  was  a  probability  that  he 
could  have  reached  it  in  time  but  for  the  neglect."  By  refus- 
ing household  service  with  knowledge  that  a  relative  of  the 
family  was  then  dangerously  sick  in  a  hospital  a  telephone  com- 
pany becomes  liable  for  the  damages  resulting  from  the  annoy- 
ance and  inconvenience,  and  for  the  special  damages  growing 
out  of  such  illness,*"  and  for  the  mental  suffering  undergone 
by  the  subscriber  because  of  the  suffering  of  his  wife  resulting 
from  his  inability  to  secure  the  services  of  a  physician." 

Without  giving  any  other  reason  for  so  doing  except  that  to 
hold  otherwise  would  result  in  intolerable  litigation  the  Texas 
court  has  ruled  that  the  continued  anxiety  of  a  person  who  has 
knowledge  of  the  illness  of  a  relative,  resulting  from  neglect  in 
transmitting  a  reply  as  to  the  condition  of  the  sick  person,  is 
not  of  itself  an  element  of  damage.^*    This  view  was  approved  by 

iSEoach   V.   Jones,   18   Tex.   Civ.  Allen,  —  Tex.  Civ.  App.  — ,  146  S. 

App.  231;  Jones  v.  Roach,  21  Tex.  W.  1066. 

Civ.  App.  301.  22  Rowell  v.  Western  U.  Tel.  Co., 

17  Thomas  v.  Western  U.  Tel.  Co.,  75  Tex.  26;  Western  U.  Tel.  Co.  v. 

120  Ky.  194.  GrifiSn,  93  Tex.  530,  8  Am.  Neg.  Kep. 

"Western  U.   Tel.   Co.  v.   Snell,  32,    77    Am.    St.    896;    Johnson    v. 

3  Ala.  App.  263.  Western  U.   Tel.   Co.,  14  Tex.   Civ. 

19  Hughes  V.  Western  U.  Tel.  Co.,  App.    536;    Akard    v.    Same    (Tex. 

72  S.  C.  516.  Civ.  App.),  44  S.  W.  538;   Seifert 

80  Carmiehael  v.  Bell  Tel.  Co.,  157  v.    Same,    129    Ga.    181,   11   L.R.A. 
N.  C.  21,  39  L.E.A.(N.S.)  651.  (N.S.)     1149,    121    Am.    St.    210; 

81  Southwestern  Tel.  &  T.  Co.  v.  Goodhue  v.,  game,  57  Tex.  Civ.  App. 

Suth.  Dam.  Vol.  III.— 74. 
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a  majority  of  the  JSTorth  Carolina  court,  tLe  rule  being  thus 
expressed :  A  company  is  not  liable  in  compensatory  damages 
for  its  failure  to  forward  or  deliver  a  message  intended  to  relieve 
mental  anxiety  then  existing  in  the  mind  of  the  sender. ^^  It  is 
declaredly  difficult  to  harmonize  this  doctrine  with  that  which 
permits  a  father  to  recover  compensation  for  increased  mental 
anguish  caused  by  witnessing  the  suffering  of  a  sick  child, 
which  was  occasioned  by  the  negligent  failure  to  promptly 
deliver  a  message  summoning  a  physician  to  visit  the  child.  It 
has  been  suggested  that  the  distinction  between  the  two  doctrines 
is  that,  in  the  case  last  put,  the  increased  mental  anguish  was 
proximately  caused  by  the  negligence  of  the  company,  and  that 
in  the  former  cases  the  prolonged  mental  anguish  was  too  remote 
from  such  negligence  to  constitute  a  basis  for  damages.  "If 
this  be  not  the  distinction,  none  exists,  and  the  opinions  are  in 
irreconcilable  conflict."  ^*     The  foregoing  criticism  has  been 


297;  Hart  v.  Same,  53  Tex.  Civ. 
App.  275;  Western  U.  Tel.  Oo.  v. 
Young  (Tex.  Civ.  App.),  130  S.  W. 
257;  Same  v.  Barrett,  55  Tex.  Civ. 
App.  323,  21  Am.  Neg.  Kep.  20; 
Southern  Pac.  Co.  v.  Milner,  45  Tex. 
Civ.  App.  489;  Southwestern  Tel.  & 
T.  Co.  V.  Pearson  (Tex.  Civ.  App.), 
137  S.  W.  733.  Compare  Western 
U.  Tel.  Co.  V.  Cunningham,  99  Ala. 
314;  Same  v.  Womack,  9  Tex.  Civ. 
App.   607. 

The  ruling  in  the  Eowell  case  has 
been  considered  inconsistent  with 
the  general  rule  in  Texas.  Connelly 
V.  Western  U.  Tel.  Co.,  100  Va.  618, 
56  L.R.A.  663,  93  Am.  St.  919; 
Francis  v.  Same,  58  Minn.  252,  49 
Am.  St.  507,  25  L.R.A.  406.  The 
same  view  is  favored  arguendo  in 
Leland  v.  Western  U.  Tel.  Co.,  159 
Ala.  245,  21  Am.  Neg.  Rep.   14. 

The  Arkansas  court  has  noticed 
the  conflict  in  the  Texas  cases 
pointed  out  in  the  third  edition  of 
this  work,  and  held  that  there  is 
no  ground  for   denying   a  recovery 


where  there  has  been  a  negligent 
failure  to  transmit  a  message  con- 
cerning the  dangerous  illness  of  a 
near  relative.  Western  U.  Tel.  Co. 
v.  HoUingsworth,  83  Ark.  39,  11 
L.R.A.(]Sr.S.)   497,  119  Am.  St.  105. 

23  Sparkman  v.  Western  U.  Tel. 
Co;,  130  N.  C.  447;  Western  U.  Tel. 
Co.  V.  CCallaghan,  32  Tex.  Civ.  App. 
336.  See  Same  v.  Leland,  156  Ala. 
334. 

84  Western  U.  Tel.  Co.  v.  Oavin, 
30  Tex.  civ.  App.  152.  A  rehear- 
ing was  denied  in  this  case,  as 
was  a  writ  of  error,  the  latter 
being  denied  by  the  supreme  court. 
The  view  stated  is  supported  in 
Gulf,  etc.  Tel.  Co.  v.  Richardson, 
79  Tex.  649;  Western  U.  Tel.  Co.  v. 
Stephens,  2  Tex.  Civ.  App.  129; 
Same  v.  Kaidzora  ( Tex.  Civ.  App. ) , 
26  S.  W.  245.  See  Western  U.  Tel. 
Oo.  V.  Young,  supra. 

In  Alabama  if  a  negligent  failure 
to  deliver  a  message  tends  to  in- 
crease or  continue  mental  suflfering 
there   may   be   a   recovery   therefor 
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noticed  in  North  Carolina  and  the  doctrine  laid  down  in  the 
Sparkman  case  overruled,  and  a  recovery  sustained  for  neglect 
to  deliver  a  message  intended  to  relieve  anxiety.^'  The  incon- 
sistency of  the  cases  which  refuse  a  recovery  where  the«  negli- 
gence results  merely  in  not  allaying  existing  anxiety  is  recog- 
nized in  a  late  Iowa  case  in  which  there  was  delay  in  delivering 
a  message  announcing  the  illness  of  the  plaintiff's  wife  until  the 
delivery  of  a  second  message  announcing  her  death.  Though  he 
could  not  have  reached  his  wife  while  alive  if  the  first  message 
had  been  delivered  without  delay  and  was  present  at  her  funeral 
the  increased  suffering  undergone  because  of  such  delay  was  a 
ground  of  damage.**  Under  the  statutes  of  some  states  impos- 
ing liability  for  mental  suffering  no  distinction  is  made  between 
the  relief  of  existing  anguish  and  that  which  may  be  caused  by 
the  neglect.*''  Looked  at  from  the  point  of  what  is  practicable, 
this  view  is  to  be  favored  rather  than  the  rule  which  allows 
only  for  the  added  suffering  caused  by  the  negligence  of  the 
company.    It  seems  almost  impracticable  for  a  jury  to  separate 

upon  the  same  theory  that  a  recov-  Western  U.  Tel.  Co.  v.  Buchanan,  — 

ery  is  allowed  for  originally  causing  Tex.   Civ.  App.  — ,  129  S.  W.  850. 

or     producing     it.       Middleton     v.  25  Dayvis   v.    Telegraph    Co.,    139 

Western  U.  Tel.  Co.,  183  Ala.  213,'  N.  C.  79 ;  Suttle  v.  Western  U.  Tel. 

49   L.E.A.(N.S.)    305,   noticing   the  Co.,  148  N.  C.  480,  128  Am.  St.  631. 

criticism  of  the  Texas  cases  in  the  26  Maley  v.  Western  U.  Tel.  Co., 

text.  151  Iowa  228. 

Where  the  message  is  sent  for  a  27  Western  U.  Tel.  Co.  v.  Mc- 
siek  person  summoning  medical  aid  Mulliii,  98  Ark.  347.  It  was  said  in 
for  him  the  meritorious  cause  of  Western  U.  Tel.  Co.  v.  Hollings- 
action  is  his;  the  anguish  suffered  worth,  83  Ark.  39,  119  Am.  St.  105, 
by  his  parent  in  witnessing  the  con-  11  L.R.A.(N.S.)  497,  that  any  one 
tinned  suffering  of  the  child  is  too  would  suffer  as  keen  and  real  men- 
remote  to  be  recovered  for ;  the  com-  tal  angiiish  for  failing  to  hear  from 
pany  had  no  notice  as  to  him.  West-  the  sick  bed  of  a  dangerously  ill 
ern  U.  Tel.  Co.  v.  Eeid,  120  Ky.  231,  member  of  the  family  is  too  ap- 
70  L.R.A.  289.  parent    to    need    any    explanation; 

Increased  mental  suflfering  arising  and  no  refinement  or  distinction  can 

from  the  change  of  a  message  may  take  away  the  reality  of  such  suf- 

be  recovered  for,  as  where  as  writ-  fering.     The  same  view  is  held  in 

ten  it  sought  to  advise  the  sendee  of  South  Carolina.     Willis  v.  Western 

the  illness  of  a  sister  and  requested  U.  Tel.  Co.,  69  S.  C.  531,  104  Am. 

her  aid  in  nursing,  and  as  delivered  St.  828;  Fass  v.  Same,  82  S.  C.  461, 

requested  assistance  in  burying  her.  21  Am.  Neg.  Rep.  20. 
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suffering  for  which  the  company  is  liable  from  that  for  which 
redress  is  denied.  However,  that  seems  to  be  required  in  Tex- 
as."" 

There  cannot  be  a  recovery  for  mental  anxiety  which  arises 
from  purely  imaginary  causes,  as  for  the  failure  to  deliver  a 
message  sent  by  a  husband  to  his  wife  on  his  return  from  a  hunt- 
ing trip  apprising  her  of  his  good  health,  it  being  sent  pursuant 
to  an  understanding  between  them  if  he  should  be  well  and 
uninjured.  The  court  observed  that  no  facts  are  alleged 
which  were  calculated  to  produce  in  the  mind  of  the  wife  a 
reasonable  apprehension  concerning  the  safety  of  her  husband. 
It  is  not  alleged  that  he  was,  during  his  absence  from  her, 
exposed  to  serious  danger  or  imminent  peril.  Her  distress  was, 
therefore,  unnecessary,  and  arose  from  purely  imaginative 
causes.  It  was  self-provoked,  and  was  based  upon  no  reasonable 
ground.  Mental  anxiety  so  occasioned  cannot  be  made  the  sub- 
ject-matter of  a  contract.^  This  view  is  not  harmonizable  with 
a  recent  South  Carolina  case.*'  A  husband  cannot  recover  for 
mental  anxiety  on  account  of  his  wife's  exposure  to  smallpox, 
her  alarm  being  because  of  the  exposure  of  her  baby;  neither 
could  she  recover  because  of  that  alarm,  the  defendant  not  hav- 
ing notice  that  the  baby  would  be  with  her.**  It  has  been  ruled 
that  the  apprehension  a  person  experiences  in  consequence  of 
going  to  a  town  in  which  yellow  fever  prevails  and  the  anxiety 

28  Southwestern  Tel.  &  T.  Co.  v.  the  text;  Same  v.  Shenep,  83  Ark. 

Pearson;    Western   U.    Tel.    Co.   v.  476,   12  L.R.A.(N.S.)    886,  21   Am. 

Buchanan,  supra.  Neg.  Rep.  16,  119  Am.  St.  145,  cit- 

Where  a  message  is  intended  to  ing  the  text, 

relieve  existing  anxiety  the  recovery  80  Simmons  v.  Western  U.  Tel.  Co., 

must  be  limited  to  the  damage  sus-  63  S.  C.  425. 

tained  prior  to  the  time  it  should  Facts  occurring  because  of  the  de- 
have  been  received.  Willis  v.  West-  fendant's  negligence  may  be  proved 
ern  U.  Tel.  Co.,  69  S.  C.  531,  104  though  the  plaintiff  was  ignorant  of 
Am.  St.  828.  them    at    the    time    if    knowledge 

*9  Morrison    v.    Western    U.    Tel.  would  cause  suffering  when  it  was 

Co.,  24  Tex.  Civ.  App.   347;   West-  obtained.     Lyles  v.  Western  U.  Tel. 

jm  U.  Tel.  Co.  v.  McKenzie,  96  Ark.  Co.,  84  S.  C.  1,  137  Am.  St.  829. 

218;  Same  v.  Castler,  90  Ark.  268,  81  Howard    v.    Western    U.    Tel. 

21  Am.  Neg.  Rep!  15;  Same  v.  Hoi-  Co.,  106  Ark.  559;  Western  U.  Tel. 

lingaworth,   83  Ark.   39,   11   L.R.A.  Co.   v.  Mur.ay,   29  Tex.   Civ.   App. 

(N.S.)   497,  119  Am.  St.  105,  citing  207. 
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felt  because  he  might  be  kept  from  business  and  from  his  family 
may  be  recovered  for  though  there  was  in  fact  no  real  danger,*' 
A  woman  who  arrives  in  a  large  strange  city  without  funds  and 
is  not  met  by  her  husband  as  a  result  of  the  failure  to  deliver  a 
telegram  to  the  husband  notifying  him  of  the  time  of  her  arrival 
and  is  compelled  to  accept  the  hospitality  of  the  employer  until 
the  return  of  the  husband  two  days  later  may  recover  damages 
for  mental  suffering.'* 

In  several  states  there  cannot  be  a  recovery  for  mental  suf- 
fering for  delay  in  transmitting  messages  which  are  not  of  a 
social  nature.  "Telegraphic  messages  of  a  business  nature 
should  be,  and  are,  subject  to  the  law  applicable  to  other  business 
transactions."  **  In  North  Carolina  it  is  not  essential  that  the 
message  relates  either  to  sickness  or  death  if  mental  suffering  fol- 
lows the  negligence.  It  is  otherwise  in  Alabama.'"  In  South 
Carolina  the  sender  of  a  non-delivered  message  may  recover  for 
mental  suffering  because  of  his  inability  to  reach  his  family. '* 
A  recovery  for  mental  anguish  was  denied  where  a  father  was 
desirous  of  sending  his  wife  and  sick  child  to  his  mother  in  an- 
other state,  and  there  was  a  delay  of  two  days  in  notifying  her 
because  of  the  loss  of  the  first  message,  but  tiie  second  message 

82  Western   XJ.   Tel.    Co.   v.   Rich,  tal  suffering :    The  mental  anguish 

59    Tex.    Civ.    App.    395 ;    Rich    v.  for  which  recovery  may  be  had  is 

Western    U.    Tel.    Co.     (Tex.    Civ.  limited  to  social  and  personal  mat- 

App.),    110    S.    W.    93.      Compare  ters,    as    contradistinguished '  from 

Missouri,  etc.  R.  Co.  v.  Linton  (Tex.  business   transactions,   and  to  such 

Civ.  App.),  126  S.  W.  678.  suffering  as  grows  out  of  the  real 

S3  Western  U.  Tel.  Co.  v.  Flanna»  ills   of  life  and  as  would  be   con- 

gan,  113  Ark.  9.  templated   from   the   failure  to   ae- 

3*  Robinson    v.    Western    U.    Tel.  quaint  the  person  with  th'e  tidings 

Co.,  24  Ky.  L.  Rep.   452;    Todd  v.  sought  to  be  conveyed. 

Western  U.  Tel.  Co.,  77  S.  C.  522;  86  Green  v.  Western  U.  Tel.  Co., 

Capers  v.  Same,  71  S.  0.  29;  West-  136  N.  C.  489,  67  L.R.A.  985,  103 

em  U.  Tel.  Co.  v.  McCaul,  115  Tenn.  Am.  St.  955  (the  message  requested 

99 ;  Same  v.  Northcutt,  "^SS  Ala.  539,  the  sendee  to  meet  a  passenger  at  a 

132  Am.  St.  38.    See  Bowen  v.  West-  train).     The  message  must  relate 

ern  U.  Tel.  Co.,  135  N.  C.  504.  to  the  sickness  or  death  of  near  rela- 

It  is  said  in  Western  U.  Tel.  Co.  tives.    Western  U.  Tel.  Co.  v.  Sledge, 

V.  Shenep,  83  Ark.  476,  12  L.R.A.  153  Ala.  291;    Same  v.  Westmore- 

(N.S.)    886,  21  Am.  Neg.  Rep.  16,  land,  151  Ala.  319. 

119  Am.   St.   145,  ruled  under  the  86  Toale  v.  Western  U.  Tel.  Co.,  76 

statute  imp(jsing  liability  for  men-  S.  C.  248. 
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was  received  and  the  grandmotlier  replied  expressing  her  will- 
ingness to  receive  them.'''  Nominal  damages  are  recoverable 
for  the  failure  to  transmit  a  message  to  plaintiff's  father  to  meet 
him  and  his  sick  child  at  the  station  with  a  carriage  where  the 
child  died  within  an  hour  after  a  half  mile  walk  to  the  grand- 
father's home,  but  such  exposure  was  not  the  proximate  cause 
of  the  death,  ^' 

Where  the  plaintiff  sent  a  message  which  was  not  delivered, 
asking  how  his  sister  was,  and  she  died  and  was  buried,  the 
plaintiff  not  having  seen  her,  he  could  not  recover  for  mental 
anguish.  It  was  not  certain  that  his  message  would  have  been 
answered  if  delivery  had  been  made,  or  that,  if  answered,  the 
answer  would  have  reached  him.'^  Where  the  defendant's  agent 
forged  a  dispatch  which  purported  to  be  from  an  unmarried 
woman  to  an  unmarried  man  with  whom  she  was  only  slightly 
acquainted,  requesting  him  to  meet  her  at  a  designated  place,  and 
the  agent  exhibited  the  dispatch  and  boasted  of  having  sent  it 
the  company  was  liable  to  the  woman  for  damages  for  the  mental 
suffering  caused  by  the  injury  thereby  done  her  reputation. 
The  act  of  the  agent  was  within  the  scope  of  his  business.*" 
Where  liability  for  metftal  suffering  exists  it  may  logically 
extend  to  the  consequences  which  naturally  result  therefrom. 
Thus,  in  a  South  Carolina  case,*^  the  plaintiff  alleged  that, 
because  of  the  negligence  of  the  defendant  in  delivering  a  mes- 
sage, she  was  made  to  suffer  great  mental  pain  and  anguish, 
and  was  made  sick,  forced  to  take  to  her  bed,  call  a  physician 
and  expend  large  sums  of  money  in  medicine,  care  and  nursing. 
On  considering  exceptions  to  the  denial  of  a  motion  to  strike 
out  these  allegations  the  court  said  they  were  relevant  to  the 
cause  of  action.  It  could  not  say  as  matter  of  law  that  bodily 
illness  is  not  a  natural  and  proximate  result  of  negligence  in 

37  Maekay  Telegraph  &  Cable  Co.  Am.  St.  58.  Compare  Same  v.  Grif- 
V.  Vaughan,  111  Ark.  504,  51  L.R.A.       fi„,  27  Tex.  Civ.  App.  306. 

(N.S.)  404.  MMagouirk   v.   Western   U.   Tel. 

38  Stark  V.  Western  U.  Tel.  Co.,      „       „.  ,,.       .„„    „„    .        „,     .^, 

„„„  Co.,  79  Miss.  632,  89  Am.  St.  663. 
107  Miss.  332. 

89Taliferro    v.    Western    U.    Tel.  "Simmons    v.    Western.  U.    Tel. 

Co.,  21  Ky.  L.  Rep.  1290;  Western  Co.,  63  S.  C.  425;  Dempey  v.  Same, 

U.  Tel.   Co.  T    Linn,  87  Tex.  7,  47  77  S.  C.  399,  is  in  accord. 
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delivering  certain  messages ;  tliat  was  a  question  for  the  jury.  A 
contrary  conclusion  has  been  reached  in  Indiana,  liability  for 
mental  suffering  being  denied  there.**  Because  it  is  the  duty 
of  a  telegraph  company  to  promptly  inform  the  sender  of  a  mes- 
sage of  its  inability  to  deliver  it,  thereby  giving  an  opportunity 
to  lessen  the  damages  he  may  sustain,  it  must  answer  for  the  suf- 
fering caused  by  its  negligence  in  failing  to  deliver  though  the 
sender  learns  of  the  non-delivery  and  sustains  anguish  only 
because  of  the  message  informing  him  thereof.*^ 

In  an  action  to  recover  damages  for  negligent  delay  in 
delivering  a  message  summoning  the  family  physician  to  attend 
the  plaintiff's  wife  in  her  confinement  the  following  proposi- 
tions were  ruled :  1.  That  the  death  of  the  child  before  its  birth 
and  the  grief  or  sorrow  occasioned  thereby  was  not  an  element  of 
damages.  "If  it  is  made  to  appear  from  the  testimony  that 
Mrs.  0.  suffered  more  physical  pain,  mental  anxiety  and  alarm 
an  account  of  her  own  condition  than  she  would  have  done  if 
Dr.  K.  had  been  in  attendance  upon  her,  and  the  failure  to 
secure  his  services  is  shown  to  be  due  to  the  want  of  proper  care 
on  the  part  of  the  defendant's  servants,  whose  duty  it  was  to 
deliver  the  message,  a  fair  and  reasonable  compensation  should 
be  allowed  for  such  increased  pain  and  mental  suffering.** 
*  *  *  Injury  to  the  mother  alone,  her  physical  pain  and 
mental  suffering  because  of  her  own  condition,  would  be  a  proper 
consideration,  and  it  would  be  correct  to  allow  proof  that  the 
child  was  still-bom,  if  such  fact  tended  to  show  that  the  labor 
was  thereby  prolonged  and  her  suffering  so  increased."  2.  The 
husband  could  not  recover  for  injury  to  his  feelings.  "His  suf- 
fering could  only  be  from  alarm  and  sympathy  for  his  wife's 
suffering;  his  distress  is  merely  a  reflection  from  her  distress, 
and  that  might  be  very  considerable,  but  it  is  too  remote  and  con- 
sequential." *'     3.  The  pain  and  suffering  for  which  recovery 

*2  Kagy  V.  Western  U.  Tel.  Co.,  37  her  on  account  of  the  negligent  non- 

Ind.  App.  73.  delivery  of  a  message.    Thompson  v. 

43  Green  v.  Telegraph  Co.,  136  N.  Western  U.  Tel.  Co.,  107  N.  0.  449. 

C.  506.  See  Alexander   v.   Western  U.   Tel. 

4*  The  proposition  quoted  has  been  Co.,  158  N.  C.  473. 

approved  where  the  husband  of  the  4B  Western  U.  Tel.  Co.  v.  Strate- 

woman    confined   was    absent   from  mier,    6    Ind.    App.    125;    Same   v. 
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could  be  had  was  limited  to  that  which  would  not  have  been 
endured  if  the  physician  had  been  in  attendance.*^  A  father 
has  recovered  damages  for  his  mental  suffering  because  of  the 
non-arrival  of  a  minister  of  the  gospel  summoned  to  adminis- 
ter the  rite  of  baptism  and  other  spiritual  consolation  to  his 
dying  daughter.  His  right  to  do  so  was  not  affected  by  her  mis- 
taken supposition  that  the  minister  could  have. admitted  her  to 
membership  in  the  church.*''  It  also  has  been  held  that  a  father 
can  recover  damages  because  of  the  non-arrival  of  a  casket 
in  which  to  place  the  remains  of  a  minor  son,  the  funeral 
thereby  being  delayed  and  decomposition  of  the  body  result- 
ing ;  **  because  of  the  marriage  of  a  minor  who  eloped  and  a 
license  for  whose  marriage  was  issued  by  reason  of  delay  in  deliv- 
ering a  message  forbidding  the  license,*'  because  a  father  did 
not  see  his  deceased  child  until  after  decomposition  had  begun,*" 
and  because  of  unfounded  alarm  respecting  a  child  sup- 
posed to  be  lost,  information  concerning  him  not  being  received 
by  reason  of  the  telegraph  company's  neglect.'^  A  brother  has 
recovered  because  of  an  error  in  a  message  whereby  he  was  led 
to  believe  his  sister  was  dead,  instead  of  better  as  the  message 
was  written.*^  The  mental  anguish  endured  by  a  husband  in  a 
strange  city  and  without  funds  on  account  of  the  necessity  of 
postponing  the  funeral  of  his  wife  who  died  there  and  who  was 
buried  by  the  use  of  money  raised  by  charitable  persons  is  not 

Lovett,  24  Tex.  Civ.  App.  84,  8  Am.  to  deliver  the  message.    Western  U. 

Neg.  Rep.  575.    See  Eowell  v.  West-  Tel.  Co.  v.  Luck,  VI  Tex.  178,  2  Am. 

ern  U.  Tel.  Co.,  166  Ala.  651.  Neg.  Rep.  468;   Same  v.  Steiberger 

46 Western  U.  Tel.  Co.  v.  Cooper,  (Tex.),  54  S.  W.  829. 

71  Tex.  507,  1  L.R.A.  728,  10  Am.  « w    j.        tt    rr  i    r.  r.    j. 

ci  ^^„    o  /^,       ,    ,.1t  ,.  >    ««  *°  Western  TJ.  Tel.  Co.  v.  Carter, 

St.  772;  Same  V.  Church  (Neb.),  90      „  rr       r.-       a         en^ 

XT      TIT       O^O       1.1       A  -KT  T,  A  ^     ^BX.     ClV.     App.     624. 

N.  W.  878,  14  Am.  Neg.  Rep.  45.  ^"^ 

«  Western  U.  Tel.  Co.  v.  Robin-  *'  Western  U.  Tel.  Co.  v.  Procter, 
son,   97   Tenn.   638,   34  L.R.A.   431.  ^  Tex.  Civ.  App.  300. 
This    case    is    disapproved    by  .the  BO  Western  U.  Tel.  Co.  v.  De  Jar- 
Texas  supreme  court.     Western  U.  les,  8  Tex.  Civ.  App.  109. 
Tel.  Co.  V.  Arnold,  96  Tex.  493.   See  „  ^^^^^^^  u.  Tel.  Co.  v.  Womack. 
tn/ro,  this  section. 


One   who   suffers   because   of   the 


9  Tex.  Civ.  App.  607. 


failure   of   another   to   attend   him  *^  Western  U.  Tel.  Co.  v.  Odom,  21 

during  the  illness  of  a  relative  may  Tex.  Civ.  App.  537;  Same  v.  Hines, 

not  recover;   his  anguish  is  not  a  22  Tex.  Civ.  App.  315;  Lay  v.  Pos- 

natural  consequence  of  the  neglect  tal  Tel.-C.  Co.,  171  Ala.  172. 
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too  remote  where  there  was  negligence  in  delivering  a  message 
authorizing  a  third  person  to  draw  on  the  sender  for  money  for 
the  use  of  the  husband. °'  A  husband  has  recovered  because  of 
the  absence  of  his  father  from  the  funeral  of  his  wife.'*  The 
failure  of  relatives  and  friends  to  meet  a  funeral  party  and  have 
a  grave  prepared  is  cause  for  the  recovery  of  compensation.*' 
"Uneasiness  of  mind"  caused  by  delay  at  midnight  in  a  de- 
serted village  station,  away  from  friends  and  relatives,  is  ground 
for  recovery,'*  and  so  is  the  lack  of  protection  by  a  woman  and 
the  effects  of  going  alone  to  a  place  where  it  was  obtainable." 
The  damages  must  be  limited  to  compensation  for  the  suffer- 
ing caused  the  plaintiff  by  the  defendant."  Hence  a  sister  who 
has  been  deprived  of  the  privilege  of  seeing  her  brother  before 
his  death  cannot  recover  for  suffering  endured  because  of  state- 
ments made  to  her  respecting  his  belief  of  her  indifference 


B8  Western  U.  Tel.  Co.  t.  Rich- 
ards (Tex.  Civ.  App.),  158  S.  W. 
1187. 

6*  Foreman  v.  Western  U.  fd. 
Co.,  141  Iowa  32,  19  L.E.A.(N.S.) 
374. 

65  Western  U.  Tel.  Co.  v.  Crowley, 
158  Ala.  583. 

66  Western  U.  Tel.  Co.  v.  Hanley, 
85  Ark.  263. 

87  Cloy  V.  Western  U.  Tel.  Co.,  78 
S.  C.  109. 

6»  Western  U.  Tel.  Co.  ▼.  Vickery 
(Tex.  Civ.  App.),  158  S.  W.  792; 
Southwestern  Tel.  &  T.  Co.  v.  Wil- 
coxson,  —  Tex.  Civ.  App.  — ,  129 
S.  W.  868;  Western  U.  Tel.  Co.  v. 
Benson,  159  Ala.  254,  21  Am.  Neg. 
Rep.  14;  Same  v.  Northoutt,  158 
Ala.  539,  132  Am.  St.  38;  Same  v. 
Reed,  37  Tex.  Civ.  App.  445;  Han- 
cock V.  Western  U.  Tel.  Co.,  142  N. 
C.  163;  Dayvis  v.  Telegraph  Co., 
139  N.  C.  79;  Bowers  v.  Western  U. 
Tel.  Co.,  135  N.  C.  504;  Higdon  v. 
Same,  132  N.  C.  726,  14  Am.  Neg. 
Rep.  47;  Western  U.  Tel.  Co.  v. 
Garlington,   101  Ark.  487,  5  N.  C. 


C.  A.  353;  Harrelson  v.  Western  U. 
Tel.  Co.,  90  S.  C.  132;  Jones  v. 
Same,  70  S.  C.  539 ;  Gaddis  v.  Same, 
33  Tex.  Civ.  App.  391.  See  Cloy  v. 
Same,  78  S.  C.  109. 

It  is  not  enough  that  the  plaintiff 
could,  but  for  the  defendant's  negli- 
gence, have  reached  his  relative  be- 
fore death  by  the  exercise  of  dili- 
gence; it  must  be  shown  that  the 
means  of  doing  so  could  have  been 
found,  and  that  they  would  have 
been  availed  of.  Telephone  Co.  v. 
Brown,  104  Tenn.  56,  78  Am.  St. 
906. 

The  effect  upon  the  plaintiff  pro- 
duced by  the  condition  of  the  body 
of  the  deceased  when  it  was  seen 
by  him  is  not  to  be  regarded.  Woods 
V.  Western  U.  Tel.  Co.,  148  N.  C. 
1,  128  Am.  St.  581. 

If  the  addressee  had  previous 
knowledge  of  the  illness  of  his  rela- 
tive in  time  to  have  reached  him 
while  alive  he  may  not  recover. 
Western  U.  Tel.  Co.  v.  Culledge, 
84  Ark.  501. 


3634  SUTHEELAND    ON    DAMAGES.  [§    975 

toward  him.*®  But  a  mother  who  sues  to  recover  because  she  did 
not  see  her  son  may  show  that  he,  just  before  dying,  frequently 
called  for  her  and  desired  to  see  her;  this  fact  tends  to  shqw 
that  her  suffering  was  increased.®"  It  has  been  held  that  evi- 
dence is  admissible  to  show  that  the  plaintiff  was  his  mother's 
favorite  son.  The  court  remarked  that  while  juries,  in  the 
absence  of  any  evidence  on  the  subject,  may  act  upon  their  own 
knowledge  of  the  affection  subsisting  between  a  mother  and  her 
son,  the  admission  of  evidence  upon  the  subject  may  be  proper, 
and  we  cannot  say  that  proof  of  a  special  regard  felt  and  shown 
by  a  mother  for  one  of  her  children  may  not  be  properly  con- 
sidered by  the  jury,  in  connection  with  other  circumstances,  in 
estimating  the  feeling  of  the  child  for  the  parent.®^  But  this 
rule  is  not  to  be  extended  so  far  as  to  permit  evidence  to  be 
received  showing  that  the  plaintiff's  mother  before  her  death 
made  inquiries  respecting  him  and  kept  calling  for  him.  Such 
evidence  is  not  direct  proof  of  the  feelings  of  the  parties  for  each 
other.  The  mental  suffering  which  may  be  recovered  for  is 
such  as  ordinarily  arises  under  the  circumstances,  and  evidence 
which  tends  to  show  an  aggravation  of  it  is  inadmissible.®^  In 
an  action  for  delay  in  delivering  a  message  intended  to  relieve 
anxiety,  the  plaintiff  may  not  testify  as  to  his  fears,  apprehen- 
sions and  conclusions,  at  least  if  the  defendant  did  not  know  of 
his  peculiarities.  The  jury  must  say  what  degree  of  anguish  or 
suffering  was  undergone  and  the  amount  to  be  recovered  for 
it.®'     In  Alabama  testimony  by  a  person  as  to  his  intent  is 

B9  Western  U.   Tel.   Co.  v.   Stiles,  mother  and  son  at  the  time  of  her 

89  Tex.  312.  death  it  is  proper  to  show  its  exist- 

60  Western  U.  Tel.  Oo.  v.  Evans,  enee  a,  year  prior  thereto.  Markley 
1  Tex.  Civ.  App.  297;  Whitten  v.  v.  Western  U.  Tel.  Co.,  159  Iowa 
Western  U.  Tel.  Co.,  141  N.  C.  361.  557. 

The   Iowa   court   divided   equally  62  Western  U.  Tel.  Co.  v.  Waller, 

on  the  question  of  the  admissibility  96  Tex.  589 ;  Same  v.  Stiles,  89  Tex. 

of  such  testimony.     Potter  v.  West-  312;    Same    v.    Williams,    129    Ky. 

em  U.  Tel.  Co.,  138  Iowa  406.  515,  19  L.B..A.  (N.S.)  409.   See  Same 

61  Western  U.  Tel.  Co.  v.  Lydon,  v.  Blair,  51  Tex.  Civ.  App.  427; 
82  Tex.  364 ;  Luckey  v.  Western  U.  Same  v.  Lydon,  82  Tex.  364.  Contra, 
Tel.  Co.,  151  N.  C.  551;  Doster  v.  Whitten  v.  Telegraph  Co.,  141  N.  C. 
Same,  77  S.  C.  56.  361. 

Where  affection  existed  between  a.  63  Willis  v.  Western  U.  Tol.   Co., 
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generally  excluded,  and  a  plaintiff  may  not  testify  that  he  suf- 
fered because  of  the  non-delivery  of  a  message."*  He  may  state 
the  circumstances  attending  the  transaction/^  prove  his  acts,  or 
the  jury  may  infer  the  existence  and  extent  of  his  suffering  from 
the  manner  and  causelessness  of  the  wrong.  ^"  A  Avife  who  is 
plaintiff  may  show  she  had  no  means  with  which  to  prepare  her 
husband's  body  for  burial  and  that  it  was  prepared  therefor  by 
others,  the  message  showing  that  the  addressee's  assistance  was 
needed.  It  may  not  be  shown  that  her  children  were  deprived 
of  the  comfort  they  would  have  derived  from  the  addressee's 
presence,  the  message  being  silent  as  to  them."''  But  it  is  not 
perceived  why,  whether  the  case  is  one  in  jvhich  the  relation- 
ship gives  rise  to  the  presumption  of  mental  suffering  or  not,  the 
plaintiff  may  not  testify  thereof  and  to  its  extent.  As  has  been 
said  the  condition  of  the  mind  is  as  susceptible  of  proof  as  the 
state  of  the  digestion."' 

In  some  states  the  right  to  recover  for  mental  suffering,  in 
the  absence  of  proof  of  special  affection,  is  restricted  to  persons 
who  are  in  the  first  degree  of  relationship  to  the  party  who  sues 
or  to  the  person  on  account  of  whose  illness  or  death  the  mes- 
sage was  sent."^    It  is  said  in  an  Alabama  case :    We  are  unwill- 

69  S.  C.  531,  104  Am.  St.  828,  dis-  Same  v.  McMorris,  158  Ala.  563,  132 

approving   Western   U.    Tel.    Co.   v.  Am.  St.  46. 

Adams,  75  Tex.  531,  6  L.R.A.  844,  67  Western   U.   Tel.   Co.  v.  West, 

16  Am.  St.  920.  165  Ala.  399. 

64  Western  U.  Tel.  Co.  v.  Peagler,  68  Harrison    v.    Western    U.    Tel. 

163  Ala.  38;   Lay  v.  Postal  Tel.-C.  Co.,    143    N.    C.    147;    Sliepard    v. 

Co.,  171  Ala.  172;  Western  U.  Tel.  Same,  143  N.  0.  244,  118  Am.  St. 

Co.  V.  Cleveland,  169  Ala.  131,  over-  796 ;  Alexander  v.  Same,  141  N.  C. 

ruling  cases  to  the  contrary;  Same  75;  Kivett  v.  Same,  156  N.  C.  296. 

V.  Northcutt,  158  Ala.  539,  132  Am.  Mental     suffering     may     not     be 

St.  38.  shown  by   direct  proof.     Mattirigly 

6B  Western   U.   Tel.   Co.   v.   Peag-  v.  Houston,  167  Ala.  167. 

ler,   supra;    Same    v.    Manker,    145  69  Robinson    v.    Western    U.    Tel. 

Ala.  418.  Co.,    24    Ky.    L.    Eep.    452;    Lee   v. 

66  Western  U.   Tel.   Co.   v.   Cleve-  Western   U.   Tel.   Co.,   130  Ky.   202 

land,  supra.  (grandparent    and    grandchild    in- 
Mental  suffering  may  be  inferred  eluded).      Western    U.    Tel.    Co.    v. 

by  jurors  from  their  knowledge  of  Kanause,  —  Tex.  Civ.  App.  — ,  143 

human      nature      and      experience.  S.  W.  189. 

Western  U.  Tel.  Co.  v.  Benson,  159  In   South    Carolina   the   right   to 

Ala.    254,    21    Am.    Neg.    Rep.    14;  recover  is  not  dependent  upon  rela- 
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ing  to  extend  the  doctrine  of  recoverable  damages  on  account  of 
mental  pain  and  suffering  to  cases  wherein  there  does  not  exist 
that  close  degree  of  relationship,  such  as  parent  and  child,  hus- 
band and  wife,  brother  and  sister,  from  which  natural  love  and 
affection  are  presumed.  To  do  so  would,  in  our  judgment,  tend 
to  promote  and  encourage  a  species  of  litigation  more  or  less 
speculative  in  its  nature  and  unjust  and  oppressive  in  its 
results.'"'    But  a  recovery  has  been  sustained  by  the  same  court 


tionship  by  blood  or  marriage  be- 
cause of  a  statute  which  changed 
the  former  rule.  Bush  v.  Western 
U.  Tel.  Co.,  93  S.  C.*176. 

70  Western  U.  Tel.  Co.  v.  Ayera, 
131  Ala.  391,  citing  Same  v.  Steen- 
bergen,  107  Ky.  469;  Same  v.  Luck, 
91  Tex.  178,  66  Am.  St.  869;  Same 
V.  Coffin,  88  Tex.  94;  Same  v.  Mc- 
Millan (Tex.  Civ.  App.),  30  S.  W. 
298;  Same  v.  Gibson  (Tex.  Civ. 
App.),  39  S.  W.  198;  Same  v. 
Brown,  71  Tex.  723,  2  L.R.A.  766; 
Davidson  v.  Western  U.  Tel.  Co.,  21 
Ky.  L.  Rep.  1292;  and  disapprov- 
ing Cashion  v.  Western  U.  Tel.  Co., 
123  N.  C.  267.  To  the  same  effect 
as  the  principal  case  is  Western  U. 
Tel.  Co.  V.  Arnold,  96  Tex.  493; 
Same  v.  Northcutt,  158  Ala.  539, 132 
Am.  St.  38;  Randall  v.  Western  U. 
Tel.  Co.,  139  Ky.  373,  139  Am.  St. 
477.  Compare  Western  U.  Tel.  Co. 
v.  Robinson,  97  Tenn.  638,  34  L.R.A. 
431,  stated  in  this  section. 

The  same  affectionate  relation  is 
presumed  to  exist  between  brother 
and  sister  as  between  husband  and 
wife  or  parent  and  child,  though 
there  may  be  a  difference  in  its  de- 
gree. Western  U.  Tel.  Co.  v.  Haley, 
143  Ala.  586. 

It  was  said  in  Lee  v.  Western  U. 
Tel.  Co.,  130  Ky.  202:  This  rule 
may  be  considered,  and  indeed  it  is, 
arbitrary;  but  the  peculiar  and 
speculative  nature  of  the  doctrine 


upon  which  the  right  of  recovery 
rests  in  cases  of  this  character 
makes  it  necessary  that  there 
should  be  limitations  placed  upon  it. 
It  must  be  conceded  that  the  re- 
strictions we  have  placed  on  the 
right  of  recovery  are  not  satisfact- 
ory. Often  persons  farther  removed 
in  kinship  and  relationship  than 
those  we  have  enumerated  would 
suffer  greater  mental  anguish  at 
being  prevented  from  attending  the 
bedside  of  a  sick  or  burial  of  a  de- 
ceased friend  or  relative  than  would 
be  a  sister  or  brother.  But,  as  the 
line  must  be  drawn  somewhere,  it 
seems  appropriate  to  put  it  at  the 
point  where  the  parties  are  united 
by  close  blood  relation  or  marriage 
ties. 

On  the  other  hand,  it  was  said  in 
Seddon  v.  Tel.  Co.,  mfra:  We  are 
unable  to  see  any  logical  ground 
upon  which  an  arbitrary  line  or  de- 
gree of  relationship  should  be  estab- 
lished as  a  matter  of  law  as  fur- 
nishing the  only  basis  for  recovery 
in  cases  of  this  kind.  Undoubtedly 
the  burden  is  upon  the  plaintiff 
in  all  cases  to  plead  and  prove 
either  a  close  relationship  or  such 
other  facts  showing  such  close  and 
affectionate  relations  as  to  give  rise 
to  the  mental  pain  and  suffering 
upon  which  the  claim  for  damages 
is  predicated. 
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in  favor  of  the  father  of  a  four-year-old  son  for  the  neglect  to 
deliver  a  message  to  the  latter's  grandmother,  in  consequence  of 
which  she  failed  to  reach  the  sender's  home  before  the  child's 
deathJ^  Damages  for  such  suffering  may  not  be  recovered  for 
delay  or  error  in  merely  social  messages,  not  relating  to  occa- 
sions of  sickness  and  death  of  close  relations.™ 

In  Arkansas  a  recovery  in  favor  of  a  son-in-law  has  been  sus- 
tained because  of  the  lack  of  consolation  the  presence  of  his 


'1  Western  U.  Tel.  Co.  v.  Crocker, 
135  Ala.  492,  14  Am.  Neg.  Eep.  44; 
Same  v.  Saunders,  164  Ala.  234,  137 
Am.  St.  35  (maternal  grand- 
mother) ;  Same  v.  Prevatt,  149  Ala. 
617 ;  Doster  v.  Western  U.  Tel.  Co., 
77  S.  C.  56;  Western  U.  Tel.  Co.  v. 
Bennett,  3  Ala.  App.  275. 

Mental  anguish  will  not  be  pre- 
sumed from  the  failure  of  a  father- 
in-law  to  be  at  the  funeral  of  hia 
daughter-in-law.  Bennett  v.  Tele- 
graph Co.,  128  N.  O.  103. 

It  is  said  in  another  case:  Men- 
tal anguish  must  be  something  more 
than  mere  disappointment,  and,  like 
every  other  material  allegation  re- 
lied upon  by  the  plaintiff,  must  be 
alleged  and  proved.  It  is  true  that 
there  are  certain  facts  which,  when 
proved,  presume  mental  anguish. 
The  tender  ties  of  love  and  sym- 
pathy existing  between  husband  and 
wife  or  parent  and  child  are  the 
commonest  knowledge  of  the  hu- 
man race,  so  they  are  the  holiest  in- 
stincts of  the  human  heart.  It  is 
useless  to  tell  the  jurors  of  the 
anguish  of  a  true  wife,  waiting  for 
hours  to  take  the  train  to  the  bed- 
side of  a  dying  husband,  knowing 
well  that  the  sands  of  life  are  fall- 
ing fast,  but  imcertain  of  the  vital 
measure,  and  finally  reaching  her 
journey's  end  only  to  bestow  her 
last  greeting  upon  lifeless  clay. 
But  beyond  the  marriage  state,  this 
presumption   extends   only   to  near 


relatives  of  kindred  blood,  as  acute 
aflFection  does  not  necessarily  re- 
sult from  distant  kinship  or  mere 
afSnity.  A  brother's  love  is  suffi- 
ciently universal  to  raise  the  pre- 
sumption, but  not  80  with  a  brother- 
in-law,  who  is  often  an  indifferent 
stranger,  and  sometimes  an  unwel- 
come intruder  into  the  family  circle. 
It  is  true  that  with  him  such  affec- 
tion may  exist,  and  in  the  present 
case  doubtless  does  exist,  but  it 
must  be  shown.  Moreover,  there  is 
a  difference  between  those  cases 
where  the  plaintiff  is  herself  kept 
away  from  the  bedside  of  a  dying 
relative,  and  where  she  is  merely  de- 
prived of  the  company  of  another 
relative  whose  sympathetic  love 
might  tend  to  comfort  and  console 
her  in  her  hour  of  sorrow.  This 
difference  may  be  considered  by  the 
jury  in  fixing  the  damages.  We 
do  not  mean  to  say  that  damages  for 
mental  anguish  may  not  be  recov- 
ered from  the  absence  of  a  mere 
friend,  if  it  actually  results;  but  it 
is  not  presumed.  Cashion  v.  West- 
ern U.  Tel.  Co.,  123  N.  C.  267,  citing 
the  text;  Western  U.  Tel.  Co. 
V.  Johnson,  9  Tex.  Civ.  App.  48,  and 
Texas  cases  cited.  See  Butler  v. 
Western  U.  Tel.  Co.,  77  S.  C.  148. 

72  Western  U.  Tel.  Co.  v.  Sledge, 
153  Ala.  291,  163  Ala.  4  (failure  of 
addressee  to  meet  sender  as  re- 
quested). 
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f atter-in-law  would  have  afforded  after  the  death  of  the  wife  of 
the  plaintiff.™  No  presumption  of  mental  anguish  or  suffering 
— ^the  latter  meaning  distress  or  seripus  pain,  as  distinguished 
from  annoyance,  regret  or  vexation,  the  former,  intense  mental 
suffering — is  indulged  where  the  relationship  is  not  near.  The 
injury  in  such  a  case  is  special  and  must  be  specially  alleged, 
and  the  defendant  must  have  known  the  circumstances.'*  One 
court  has  declined  to  lay  down  an  arbitrary  rule  as  to  the  degree 
of  relationship  which  may  afford  ground  of  recovery. ''°  Per- 
sons who  anticipate  an  early  relationship  are  not  within  the  rule 
which  permits  a  recovery.''^  In  North  Carolina  no  line  is 
drawn  as  to  the  legal  status  of  the  parties  to  the  message  except 
as  to  the  existence  of  the  presumption  of  suffering."  The  exist- 
ence of  affection  may  be  shown  aside  from  any  presumption  of 
its  existence.'" 

In  Alabama  if  the  complaint  is  based  on  the  breach  of  con- 
tract and  that  is  shown,  so  as  to  authorize  the  recovery  of  the 
toll  paid  for  sending  the  message  there  may  be  a  recovery  for 
mental  suffering  by  way  of  aggravation.™  But  if  the  complaint 
is  in  form  ex  delicto  and  case,  no  damage  being  alleged  or 
claimed  for  any  actual  injury  to  the  person,  reputation  or  estate 
of  the  plaintiff,  but  only  damages  for  mental  suffering,  there 
cannot  be  a  recovery.  This  is  the  result  where  the  gravamen 
of  the  complaint  is  the  breach  of  duty  in  failing  to  deliver  the 
message,  and  not  the  breach  of  the  promise  to  deliver.'"     In 

78  Western  U.  Tel.  Co.  v.  Grifen,  78  Bright  v.  Western  U.  Tel.  Co., 

92  Ark.  219.     See  Same  v.  Garling-  132  N.  C.  317,  14  Am.  Neg.  Eep.  46 ; 

ton,   101   Ark.   487,   5  N.   C.   C.  A.  Sherrill  v.  Same,  155  N.  C.  250.   See 

353.  Cashion  v.  Same,  123  N.  C.  267. 

74  Johnson  v.  Western  U.  Tel.  Co.,  79  Western  U.  Tel.  Co.  v.  Manker, 

81  S.  O.  235,  128  Am.   St.  905,  17  145  Ala.  418;    Same  v.  Bui;ns,  164 

L.R.A.(]Sr.S.)      1002;     Freeman     v.  Ala.  252. 

Same,  141  Iowa  32,  19  L.R.A.(N.S.)  80  Western  U.  Tel.  Co.  v.  Brown, 

374   (relationship  by  affinity).  6  Ala.  App.  339;  Same  v.  Anniston 

75Seddon  v.  Western  U.  Tel.  Co.,  C.   Co.,' 6   Ala.  App.   351;    Western 

146  Iowa  743   (uncle  and  nephew).  U.  Tel.  Co.  v.  Krichbaum,  132  Ala. 

76  Randall  V.  Western  U.  Tel.  Co.,  535,   14   Am.   Neg.   Rep.   44;    Same 

139  Ky.  373,  15  L.R.A.(N.S.)    277,  v.  Waters,  139  Ala.   652;    Same  v. 

139  Am.  St.  477.  Howie,  156  Ala.  331.     See  Same  v. 

77 Hunter   v.    Telegraph    Co.,    135  Young  (Tex.  Civ.  App.),  133  S.  W. 

N.  0.  458  (second  cousins).  512,  applying  Alabama  law;  Blount 
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North  Carolina,  regardless  of' the  form  of  the  action,  all  the 
damages  naturally  caused  by  the  wrong  may  be  recovered." 

It  is  cause  for  denying  a  recovery  for  mental  suffering  that 
contingencies  existed  which  made  it  problematical  whether 
it  would  have  been  avoided  if  the  message  had  been  duly  de- 
livered.'* In  one  case  it  has  been  presumed  in  favor  of  a  hus- 
band whose  arrival  at  the  bedside  of  his  wife  was  delayed  until 
she  had  become  unconscious  that  she  would  have  been  conscious 
when  he  might  have  seen  her  but  for  the  neglect  of  the  defend- 
ant.'* Eegardless  of  the  form  of  the  action,  the  price  paid  for 
sending  a  message  may  be  recovered  if  there  has  been  negligence 
in  delivering  it.'*  Damages  for  mental  suffering  are  not  recover- 
able against  an  agent  of  the  telegraph  company  sued  jointly  with 
it  under  a  statute  limiting  liability  therefor  to  telegraph  com- 
panies.'^ Damages  for  mental  distress  are  recoverable  where  a 
parent  was  unable  to  communicate  by  telephone  with  a  physician 
attending  his  sick  child  and  was  compelled  to  walk  a  mile  and  a 
half  to  reach  the  physician,  the  child  dying  before  the  physician 
arrived.'® 

§  976.  Same  subject;  reasons  upon  which  liability  rested. 
In  sustaining  the  recovery  of  damages  for  mental  suffering 
the  Texas  court  has  thus  answered  the  objection  that  they 
cannot  be  allowed  independently  of  bodily  injury:  "In  cases 
of  bodily  injury  the  mental  suffering  is  not  more  directly  and 
naturally  the  result  of  the  wrongful  act  than  in  this  case — 
not  more  obviously  the  consequence  of  the  wrong  done  than 
in  this  case.  What  difference  exists  to  make  the  claimed  dis- 
tinction ?     That  it  is  caused  by  and  contemplated  in  doing  the 

V.    Western   U.    TeL   Co.,   126   Ala.  55  Tex.  Civ.  App.  403,  21  Am.  Neg. 

105,  8  Am.  Neg.  Rep.  32.  Rep.  20. 

This    view    is    convincingly    an-  84  Western  U.   Tel.   Co.  v.   West- 

swered  in  Chapman  v.  Western  U.  ^o^eland,  150  Ala.  654;  Leppard  v. 

''siPenn  v.' Western  U.   Tel.   Co.,  ''  ^^'^  "■  ^^^t^rn  U.  Tel.  Co.,  80 

159  N.  C.  306,  41  L.R.A.{N,S.)  223.  ^-  ^-  2*'^- 

82  Western  U.  Tel.  Co.  v.  Ivy,  177  "  Vinson  v.   Southern  Bell  Tele- 
Fed.  63,  100  C.  C.  A.  481.  phone   &    Telegraph    Co.,    188    Ala. 

83  Western  U,  Tel.  Co.  v.  Hughey,  292,  L.E.A.  1910C  450. 
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wrongful  act  is  the  principle  of  liability.  Tlie  wrong-doer 
kaows  that  he  is  doing  this  damage  when  he  afflicts  the  mind 
by  withholding  the  message  of  mortal  illness  as  well  as  by  a 
wound  to  the  person.""  The  Kentucky  court  of  appeals  has 
ruled  that  for  the  negligent  failure  to  deliver  telegrams  an- 
nouncing the  illness,  death  and  date  of  the  funeral  of  the  father 
of  the  person  to  whom  they  are  addressed  the  telegraph  com- 
pany is  liable  to  him  in  substantial  damages  for  the  injury  to 
his  feelings  without  proof  of  physical  pain  or  pecuniary  loss. 
Speaking  for  the  court,  Holt,  J.,  said:  "Many  of  the  text- 
writers  say  that  a  person  cannot  recover  damages  for  mental 
anguish  alone,  and  that  he  can  recover  such  damages  only 
where  he  is  entitled  to  recover  some  damages  upon  some  other 
ground.  It  will  generally  be  found,  however,  that  they  are 
speaking  of  cases  of  personal  injury.  If  a  telegraph  company 
undertakes  to  send  a  message,  and  it  fails  to  use  ordinary  dili- 
gence in  doing  so,  it  is  certainly  liable  for  some  damage.  It 
has  violated  its  contract,  and,  whenever  a  party  does  so,  it  is 
liable  at  least  to  some  extent.  Every  infraction  of  a  legal 
right  causes  injury  in  contemplation  of  law.  The  party  being 
entitled,  in  such  a  case,  to  recover  something,  why  should  not 
an  injury  to  the  feelings,  which  is  often  more  injurious  than  a 
physical  one,  enter  into  the  estimate?  Why,  being  entitled 
to  some  damage  by  reason  of  the  other  party's  wrongful  act, 
should  not  the  complaining  party  recover  all  the  damage  aris- 
ing from  it?  It  seems  to  us  that  no  sound  reason  can  be 
given  to  the  contrary.  The  business  of  telegraphing,  while 
yet  in  its  infancy,  is  already  of  wonderful  extent  and  impor- 
tance to  the  public.  It  is  growing,  and  the  end  cannot  yet  be 
seen.  A  telegraph  company  is  a  gitosi-public  agent,  and  as 
such  it  should  exercise  the  extraordinary  privileges  accorded 
to  it  with  diligence  to  the  public.  If,  in  matters  of  mere 
trade,  it  negligently  fails  to  do  its  duty,  it  is  responsible  for 
aU  the  natural  and  proximate  damages.  Is  it  to  be  said  or 
held  that,  as  to  matters  of  a  far  greater  interest  to  a  person,  it 

87  Stuart  V.  Western  U.  Tel.  Co.,      Western  U.  Tel.  Co.  v.  Cooper,  71 
66    Tex.    580,    59    Am.    Kep.    623;       Tex.  507,  1  L.K.A.  728. 
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shall  not  be,  because  feelings  or  affections  only  are  involved? 
If  it  negligently  fails  to  deliver  a  message  which  closes  a 
trade  for  $100,  or  even  less,  it  is  responsible  for  the  damage. 
It  is  said,  however,  that  if  it  is  guilty  of  like  fault  as  to  a  mes- 
sage to  the  husband  that  the  wife  is  dying,'  or  the  father  that 
his  son  is  dead,  and  will  be  buried  at  a  certain  time,  there  is 
no  responsibility  save  that  which  is  nominal.  Such  a  rule,  at 
first  blush,  merits  disapproval.  It  would  sanction  the  company 
in  wrong-doing.  It  would  hold  it  responsible  in  matters  of  the 
least  importance,  and  suffer  it  to  violate  its  contracts  with 
impimity  as  to  the  greater.  It  seems  to  us  that  both ,  reason 
and  public  policy  require  that  it  should  answer  for  all  injury 
resulting  from  its  negligence,  whether  it  be  to  the  feelings  or 
the  purse,  subject  only  to  the  rule  that  it  must  be  the  direct  and 
proximate  consequence  of  the  act.  The  injury  to  the  feelings 
should  be  regarded  as  a  part  of  the  actual  damages,  and  the 
jury  be  allowed  to  consider  it.  If  it  be  said  that  it  does  not 
admit  of  accurate  pecuniary  measurement,  equally  so  may  it 
be  said  of  any  case  where  mental  anguish  enters  into  the 
estimate  of  injury  for  a  wrong,  and  it  furnishes  no  sufficient 
reason  why  an  injured  party  should  not  be  allowed  to. look  to 
the  wrong-doer  for  reparation.  If  injury  to  the  feelings  be 
an  element  of  actual  damage  in  slander,  libel  and  breach  of 
promise  cases  it  seems  to  us  that  it  should  equally  be  so  con- 
sidered in  cases  of  this  character.  If  not,  then  the  most  grievous 
vsTongs  may  often  be  inflicted  with  impunity ;  legal  insult  added 
to  outrage  by  the  party,  by  offering  one  cent,  or  the  cost  of  the 
telegram,  as  compensation  to  the  injured  party.  Whether  the 
injury  be  to  the  feelings  or  pecuniary,  the  act  of  the  violator 
of  a  right  secured  by  contract  has  caused  it.  The  source  is  the 
same,  and  the  violator  should  answer  for  all  the  proximate 
damages."  " 

88  Chapman    v.    Western   U.    Tel.  v.  Same,  123  Ind.  294,  7  L.E.A.  583, 

Co.,    90   Ky.    265,    30   Am.    &   Eng.  is  interesting  and  strong,  as  is  the 

■Corp.     Cas.     626.       The    quotation  opinion  of  Deemer,  J.,  in  Mentzer 

above    is    approved    in    Young    v.  v.  Same,  93  Iowa  752,  57  Am.  St. 

Western  U.  Tel.  Co.,  107  N.  C.  370,  294,    28    L.E.A.    72;    and    that    of 

9  L.E.A.  669.    The  opinion  in  Keese  Weaver,  J.,  in  Cowan  v.  Same,  122 
Suth.  Dam.  Vol.  III.— 75. 
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§  977.  Same  subject;  opposing  authorities.  At  present  the 
weight  of  authority  is  to  the  effect  that  damages  are  not  recover- 
able solely  on  account  of  mental  suffering  resulting  from  negli- 
gence in  transmitting  a  message  announcing  the  illness  or  death 
of  a  relative,  though  the  message  as  delivered  to  the  company 
disclosed  the  reason  for  desiring  that  it  be  sent,  and  the  negli- 
gence of  the  company  gives  the  person  who  pays  the  price  for  the 
transmission  of  the  message  a  cause  of  action  to  recover  the 
money  paid  or  other  ground  of  action.'^    It  is  provided  by  a 


Iowa  379,  101  Am.  St.  268,  64  L.R.A. 
545,  where  the  question  is  r,e-ex- 
amined.  See  Western  U.  Tel.  Co.  v. 
Eowell,  153  Ala.  295;  Harrison  v. 
Western  U.  Tel.  Co.,  143  N.  C.  147 
( concurring  opinion ) . 

89  Western  U.  Tel.  Co.  v.  Foy, 
32  Okla.  801,  49  L.R.A.  (N.S.)  343; 
Rowan  v.  Western  U.  Tel.  Co.,  149 
Fed.  550  (Iowa)  ;  Seifert  v.  Same, 
129  Ga.  181,  11  L.R.A.(N.S.)  1149, 
121  Am.  St.  210;  Enloe  v.  Same, 
5  Ga.  App.  502,  following,  but 
deprecating,  the  rule  of  the  supreme 
court;  Glenn  v.  Same,  1  Ga.  App. 
821;  Kagy  v.  Same,  37  Ind.  App. 
73;  Xhomaa  v.  Same,  30  Okla.  63; 
Thomas  v.  Same,  12  Pa.  Dist.  682; 
Cumberland  Tel.  &  T.  Co.  v.  Jack- 
son, 95  Miss.  79;  Duncan  v.  West- 
ern U.  Tel.  Co.,  93  Miss.  500;  West- 
ern XJ.  Tel.  Co.  V.  Choteau,  28  Okla. 
664;  Chapman  v.  Western  U.  Tel. 
Co.,  88  Ga.  763,  30  Am.  St.  183,  17 
L.R.A.  430;  Russell  v.  Same,  3  Dak. 
315;  West  v.  Same,  39  Kan.  93,  7 
Am.  St.  530;  Chase  v.  Same,  44 
Fed.  554,  10  L.R.A.  464;  Western 
U.  Tel.  Co.  V.  Rogers,  68  Miss.  748, 
24  Am.  St.  300,  13  L.R.A.  859; 
Crawsou  v.  Western  U.  Tel.  Co.,  47 
Fed.  44;  Western  U.  Tel.  Co.  v. 
Adams,  28  Ind.  App.  420;  Peay  v. 
Western  U.  Tel.  Co.,  64  Ark.  538, 
39  L.R.A.  463;  International  Ocean 
Tel.  Co.  V.  Saunders,  32  Fla.  434,  21 


L.R.A.  810  (one  judge  dissenting)  ; 
Western  U.  Tel.  Co.  v.  Haltom,  71 
111.  App.  63;  Giddens  v.  Western 
U.  Tel.  Co.,  Ill  Ga.  824;  Connell 
T.  Same,  116  Mo.  34,  38  Am.  St. 
575,  20  L.R.A.  172;  Curtin  v.  Same, 
13  App.  Div.  (N.  Y.)  253,  following 
Mitchell  V.  Rochester  R.  Co.,  151 
N.  Y.  107,  56  Am.  St.  604,  34  L.R.A. 
781;  Butner  v.  Western  U.  Tel.  Co., 
2  Okla.  234;  Kester  v.  Same,  1  Ohio 
Dec.  453,  8  Ohio  C.  C.  236 ;  Kline 
V.  Same,  4  Ohio  Dee.  224;  Morton 
■V.  Same,  53  Ohio  St.  431,  53  Am. 
St.  648,  32  L.R.A.  735;  Lewis  v. 
Same,  57  S.  C.  325;  Davis  v.  Same, 
46  W.  Va.  48;  Western  U.  Tel.  Co.  v. 
Ferguson,  26  Ind.  App.  213  (recom- 
mending to  the  supreme  court  a 
change  of  its  ruling  on  the  ques- 
tion, which  has  been  made,  157  Ind. 
64,  54  L.E.A.  846);  Connelly  v. 
Western  U.  Tel.  Co.,  100  Va.  51,  56 
L.R.A.  663  (one  judge  dissented)  ; 
Spade  V.  Lynn  &  B.  R.  Co.;  168 
Mass.  285,  38  L.R.A.  512,  60  Am. 
St.  393,  is  decisive  of  the  view  of 
the  Massachusetts  court  on  the 
question.  In  Western  U.  Tel.  Co. 
V.  Ferguson,  157  Ind.  64,  54  L.R.A. 
846,  a  great  many  cases  are  re- 
ferred to  as  requiring  the  same  con- 
clusion as  was  there  arrived  at. 

It  is  wrongly  assumed  in  Chase 
V.  Western  U.  Tel.  Co.,  44  Fed.  554, 
10  L.R.A.  464,  that  the  Texas  ease 
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statute  of  Minnesota  that  if  the  owner  or  operator  of  a  telegraph 
line  shall  fail  to  transmit  a  message  within  a  reasonable  time, 
or  if  it  is  shown  due  diligence  has  not  been  exercised  after  the 
reception  thereof  for  that  purpose,  or  shall  fail  to  deliver  the 
same  to  the  party  to  whom  it  is  addressed  within  a  reasonable 
time  after  its  arrival  at  the  point  of  destination,  they  shall  be 
liable  in  a  civil  action  at  the  suit  of  the  party  injured  for  all 
actual  damages  sustained  by  reason  of  such  neglect  or  omission. 
In  a  case  in  which  a  husband  and  wife  estranged  from  each 
other  were  seeking  a  reconciliation  and  the  latter,  in  reply  to 
a  letter  from  the  former,  delivered  a  message  for  transmission 
indicating  his  willingness  to  accede  to  his  proposition  for  the 
resumption  of  the  marital  relation,  which  message  was  not 
delivered,  it  was  held  that  he  could  not  recover  for  the  mental 
pain  he  endured  during  the  time  which  elapsed  after  the  mes- 
sage should  have  been  received  and  the  time  he  heard  from 
his  wife  by  mail.  The  effect  of  the  statute  was  to  establish 
the  rule  that  the  party  injured,  whether  sender  or  addressee, 
may  sue,  and  recover  all  actual  damages  proximately  result- 
ing from  its  breach  of  contract,  regardless  of  whether  or  not  it 
was  advised  of  the  nature  of  the  subject-matter  of  the  message. 

which  first  allowed  the  recovery  of  nibal  &  St.  J.  R.  Co.,  71  Mo.  66, 

damages   for   mental   suffering    (So  83;  Fenelon  v.  Butts,  53  Wis.  344; 

Eelle  V.  Telegraph  Co.,  55  Tex.  308)  Ferguson  v.  Davis  County,  57  Iowa 

has  been  overruled  by  Railway  Co.  601 ;  Stewart  v.  Ripon,  38  Wis.  584 ; 

V.   Levy,   59   id.   563.     The  fact  is  Masters  v.  Warren,  27  Conn.  293; 

that  the   former   case  is   overruled  Blake  v.  Midland  R.  Co.,  21  L.  J. 

only  in  so  far  as  it  holds  that  the  (Q.  B.)   233,  10  Eng.  L.  &  Eq.  437, 

right  to  recover  exists .  independent-  442;   Lynch  v.  Knight,  9  H.  of  L. 

ly   of   a   right   of   action   on   other  Gas.  577;   Burke  y.  Cork  &  M.  R. 

grounds.    Besides  the  cases  referred  Co.,    13   Irish   L.   T.   Rep.   171,   10 

to,  the  judge  who  wrote  the  opin-  Cent.   L.   J.   48    (1879);    Eowell  v. 

ion  in  the  Chase  case  cited  to  sua-  Telegraph  Co.,  75  Tex.  26;  Thomp- 

tain  his  view  Wyman  v.  Leavitt,  71  son  v.  Same,  106  N.  C.  549,  30  Am. 

Me.  227;  Johnson  v.  AVells,  etc.  Co.,  &  Eng.  Corp.  Cas.  634.    See  Wilcox 

6  Nev.  224,  3  Am.  Eep.  245;  Nagel  v.  Richmond  &  D.  R.  Co.,  52  Fed. 

V.  Missouri  Pac.  R.  Co.,  75  Mo.  653,  264,  3  C.  C.  A.  73,  17  L.R.A.  804. 

42  Am.  Rep.  418;  Indianapolis,  etc.  The    Arkansas    statute    imposing 

R.    Co.    v.    Stables,    62    111.    313;  such    liability    on    telegraph    com- 

Freese  v.  Tripp,  70  111.  503;  Meidel  panics   does   not   include   telephone 

y.  Anthis,  71  111.  241 ;  Joeh  v.  Dank-  companies.      Southern    Tel.    Co.    v. 

wardt,  86  111.  333;   Porter  v.  Han-  King,  103  Ark.  160,  39  L.R.A.(N.S.) 
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The  statute  has  no  bearing  upon  the  right- to  recover  for  mental 
suffering.  The  action,  being  for  breach  of  contract,  was  gov- 
erned by  the  common  law,  under  which  there  could  not  be  a 
recovery  for  such  suffering.^"  A  Wisconsin  statute  declaring 
that  telegraph  companies  shall  be  liable  for  all  damages  occa- 
sioned by  failure  or  negligence  of  their  operators,  servants  or 
employees  in  receiving,  copying,  transmitting  or  delivering  mes- 
sages does  not  create  any  new  elements  of  damage.  Hence  there 
cannot  be  a  recovery  for  mental  suffering  alone.  *^ 

The  federal  courts  consider  that  the  right  to  recover  dam- 
ages for  mental  suffering  is  one  of  general  law  as  to  which,  in 
the  absence  of  statute,  they  are  not  controlled  by  the  decisions 
of  state  courts.*^  The  liability  for  such  damages  has  almost 
uniformly  been  held  by  the  former  not  to  exist.^'  The  analogous 
English  cases  are  in  accord  with  the  courts  in  this  country  which 
hold  the  view  indicated  in  this  section.®* 

§  978.  Same  subject;  grounds  upon  which  liability  denied. 
Recent  and  able  discussions  sustaining  the  view  last  stated  may 
be  found  in  the  opinion  of  Baker,  J.,  of  the  Indiana  court,  in 
the  case  which  overruled  the  former  view  held  by  that  court ;  ®* 
in  the  opinion  of  Oardwell,  J.,  of  the  Virginia  court  of  ap- 
peals ;  *®  in  the  opinion  of  Mitchell,  J.,  of  the  Minnesota  court ;  ^'' 

402.      But    compare    Northwestern  386 ;  Same  v.  Sklar,  126  Fed.  295,  61 

Tel.  Ex.  Co.  V.  Chicago,  etc.'  R.  Co.,  C.  C.  A.  281. 

76  Minn.  334.  93  H.;    Tyler  v.   Western  U.  Tel. 

90  Francis  v.  Western  U.  Tel.  Co.,  Co.,   54  Fed.   634;   Wilcox  v.  Rich-' 
58  Minn.   252,   49  Am.   St.   507,  25  mond  &  D.  R.  Co.,  52  Fed.  264,  3 
L.R.A.    406;    in    accord,    Gahan    v.  C.  C.  A.  73,  17  L.R.A.  804;  Kester 
Same,  59  Fed.  433.  v.  Western  U.  Tel.  Co.,  55  Fed.  603; 

91  Summerfield  v.  Western  U.  Tel.  Gahan  v.  Same,  59  Fed.  433 ;  Mc- 
Co.,  87  Wis.  1,  41  Am.  St.  17.  Gas-  Bride  v.  Sunset  Tel.  Co.,  96  id.  81; 
soday,  C.  J.,  dissented  as  to  the  Stansell  v.  Western  U.  Tel.  Co.,  107 
construction  of  the  statute  only;  id.  668;  Alexander  v.  Western  U. 
Fisher  v.  Same,  119  Wis.  146.  Tel.  Co.,  126  Fed.  445. 

The  statute  has  been  amended  to  94  Allsop  v.  AUsop,  5  H.  &  N.  534; 

cover     such     suffering.       Nitka     v.  Lynch  v.  Knight,  9  H.  L.  Cas.  592. 

Western  U.  Tel.  Co.,  149  Wis.  106,  See  §§   95-97. 

5  N.  C.  C.  A.  357.  95  Western  U.  Tel.  Co.  v.  Fergu- 

98  Western  U.  Tel.   Co.  v.  Wood,  son,  157  Ind.  64,  54  L.R.A.  846. 

57    Fed.    471,   6    C.    C.   A.   432,   21  96  Connelly    v.    Western    U.    Tel. 

L.R.A.  706;  Western  U.  Tel.  Co.  v.  Co.,  100  Va.  51,  56  L.R.A.  663. 

Burris,   179  Fed.  92,  102   C.  0.  A.  97  Francis  v.  Western  U.  Tel.  Co., 
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in  the  opinion  of  Gannt,  P.  J.,  of  the  Missouri  court;*'  in 
the  dissenting  opinion  of  Lurton,  J.,  of  the  Tennessee  court/' 
in  the  opinion  of  Dunn,  J.,  of  the  Oklahoma  court/  and  in  that 
of  Cooper,  J.,  of  the  Mississippi  court.^  The  facts  in  the  case 
before  the  latter  squarely  raised  the  question  whether  the  per- 
son to  whom  a  message  was  addressed,  notifying  him  of  the 
death  of  his  brother,  could  recover  damages  for  mental  suffer- 
ing resulting  from  negligent  delay  in  delivering  it.  The  court 
took  the  view  that  has  been  taken  by  courts  which  hold  that 
damages  so  occasioned  may  be  recovered,  viz.,  that  it  was  imma- 
terial whether  the  action  be  considered  as  for  the  breach  of  the 
contract  or  on  the  case  for  the  tort  in  failure  to  perform  the 
duty.  The  merits  are  thus  discussed:  "It  is  upon  the  sugges- 
tions of  the  text-writers,  supported  by  authorities  which  have 
been  given  a  strained  construction,  and  upon  a  misapplication 
of  the  rule  that  damages  for  a  breach  of  contract  are  com- 
mensurate with  the  injury  contemplated  by  the  parties,  that 
some  courts  in  recent  years  have  decided  that  mental  pain  and 
anguish,  disconnected  from  physical  injury,  furnish  a  substan- 
tial cause  of  action  for  which  recovery  may  be  had.  The  prin- 
ciple of  limitation  applied  by  the  courts  in  cases  involving 
pecuniary  loss,  for  the  necessary  protection  of  defendants  against 
ruin  by  the  infliction  of  speculative  and  remote  damages,  has 
been  perverted  and  accepted  as  the  standard  of  measurement 
of  damages  in  a  class  of  cases  in  which  the  sole  injury  sustained 
is  confessedly  incapable  of  compensation,  and  in  which  any 
damages  awarded  must  from  the  nature  of  things  be  purely 
speculative  and  uncertain.  In  1881,  in  the  case  of  So  Eelle 
V.  Western  Union  Tel.  Co.,'  the  supreme  court  of  Texas,  rely- 
ing upon  the  authority  of  two  previous  decisions  in  that  state,* 
in  one  of  which  an  assault  and  battery  had  been  committed  on 

68  Minn.  252,  49  Am.  St.   507,  25  i  Western   U.   Tel.   Co.   v.   Chou- 

L.E.A.  406.  teau,  28  Okla.  664. 

98  Connell  v.  Western  U.  Tel.  Co.,  « Western  U.  Tel.  Co.  v.  Rogers, 
116    Mo.    34,   38   Am.    St.    575,   20  68  Miss.  748,  24  Am.  St.  300. 
L.R.A.  172.  *  55  Tex.  308,  40  Am.  Rep.  805. 

99  Wadsworth  v.  Western  U.  Tel.  *  Hays  v.  Houston,  etc.  R.  Co.,  46 
Co.,  86  Tenn.  695,  6  Am.  St.  864.  Tex.   279;    Houston,   etc.   R.   Co.   v. 
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a  passenger,  and  in  the  other  serious  and  permanent  physical 
injury  had  heen  suffered,  for  which  damages  for  mental  pain 
and  anguish  had  been  allowed,  and  upon  a  suggestion  in  the  text 
of  Shearman  &  Redfield  on  ITegligence,  unsupported  by  any 
authority,  decided  that  the  sendee  of  a  message  might  recover 
from  the  company,  as  compensatory  damages,  for  mental  suffer- 
ing caused  by  its  failure  to  promptly  deliver  a  message  which 
announced  to  him  the  death  of  his  mother,  by  reason  of  which 
default  he  was  not  informed  of  her  death  and  failed  to  attend 
her  funeral.  This  decision  has  been  since  overruled  upon  a 
subordinate  point,  but  the  general  proposition  thereby  estab- 
lished, that  mental  suffering,  disconected  from  physical  injury, 
may  be  compensated  for  in  actions  for  breach  of  contract,  has 
been  since  repeatedly  affirmed.*  The  courts  of  Alabama,  Ten- 
nessee, Indiana  [the  case  so  holding  has  recently  been  over- 
ruled] and  Kentucky  *  have  followed  the  siipreme  court  of 
Texas,  relying  upon  the  decisions  above  noted  as  authority. 
These  cases,  so  far  as  we  have  been  able  to  discover,  rest 
upon  the  authority  of  each  other,  finding  no  support  in  the  de- 
cisions of  the  other  states  or  those  of  England.  In  actions  for 
injuries  sustained  by  the  negligence  of  the  defendant,  where 
serious  bodily  harm  has  resulted,  the  generally  accepted  rule 
is  that  the  jury  may,  and,  since  it  is  impossible  to  draw  the  line 
between  physical  pain  and  mental  suffering  in  such  instances, 
must  give  damages  for  both.  Expressions  used  by  the  courts  as 
argument  or  illustration  in  those  cases  *  *  *  have  been 
seized  upon  as  sustaining  a  right  of  action  for  mental  suffering 
alone,  or  for  such  suffering  coupled  with  the  right  in  the  plain- 
tiff to  merely  nominal  damages."    After  adverting  to  the  classes 

Randall,   50   id.   254,  17   Am.   Neg.  era  U.  Tel.  Co.  v.  Simpson,  73  Tex. 

Cas.  579.  422  J  Same  v.  Adams,  75  Tex.  531, 

B  Railroad   Co.   v.  Levy,   59   Tex.  jg  j^_  st_  920,  q  LJtA.  844;  Same 

642.  46  ^.  Rep   269   59  Tex.  563,  ^,   j.      ,^    75   ^^^    53       g^^^  ^ 

46  Am.  Rep.  278;    Stuart  v.  Tele-  ,,  „^\„       „,    ,„    .        „.    „. 

graph  Co.,  66  Tex.  580,  59  Am.  Rep.  ^'«"-«'  ^«  ^^  «^'  ^^  Am.  St.  25; 

623;  McAUen  v.  Same,  70  Tex.  243;  ®"^«  ^-  Broesche,  72  Tex.  654,  13 

Western  U.  Tel.  Co.  v.  Cooper,  71  •*-™-  ^*-  ^*2- 

Tex.  507,  1  L.R.A.  728;  Loper  v.  *A1bo  North  Carolina  and  Louis- 
Telegraph  Co.,  70  Tex.  689;  West-  iana.     See  §  975. 
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of  cases  in  whicli  mental  suffering  has  been  considered  an  ele- 
ment of  damages,  the  opinion  continues:  "The  decisions  in 
Texas,  Tennessee,  Kentucky,  Indiana  and, Alabama  rest  upon 
arguments  and  illustrations  drawn  from  cases  of  one  or  the  other 
of  these  classes,  or  upon  the  general  proposition  that  damages 
must  in  Eill  cases  be  commensurate  "with  the  injury  sustained  to 
the  extent  that  they  were  iu  the  contemplation  of  the  parties  to 
a  contract,  or  should  have  been  foreseen  as  the  probable  conse- 
quences of  his  conduct  by  the  negligent  defendant.  These  de- 
cisions are  not,  in  our  opinion,  sustained  by  any  of  the  analogies 
by  which  they  are  sought  to  be  supported.  These  cases  are 
totally  different  from  those  in  which  damages  for  mental  suf- 
fering have  been  allowed,  and  it  is  notable  that  in  no  one  of 
them  is  there  a  citation  of  a  single  case,  decided  prior  to  the 
case  of  So  Relle,  in  which  an  action  for  breach  of  contract, 
(except  actions  for  breach  of  contract  of  marriage),  or  in  an 
action  on  the  case  for  injuries  resulting  from  mere  negligence, 
damages  were  allowed  for  mental  pain  disconnected  from  physi- 
cal injury.  There  is  an  absence  of  authority  upon  the  direct 
question  of  the  right  of  recovery  for  mere  grief  or  disappoint- 
ment, probably  for  the  reason  that  prior  to  the  So  Relle  case  the 
bar  had  not  entertained  the  view  that  an  action  therefor  could 
be  maintained;  but  there  are  several  cases  in  which  responsi- 
bility for  mental  disturbance  by  reason  of  fright  has  been  con- 
sidered. It  has  been  held  that  fright  attending  an  accident  re- 
sulting from  negligence,  "by  which  bodily  injury  was  sustained, 
was  properly  considered  by  the  jury  in  awarding  damages.' 
But  where  there  is  no  bodily  injury,  damages  for  fright  should 
not  be  given.*  *  *  *  "We  are  not  disposed  to  depart  from 
what  we  consider  the  old  and  settled  principles  of  law,  nor  to 
follow  the  few  courts  in  which  the  new  rule  has  been  an- 
nounced." ^ 

'Seger  v.  Barkhamsted,  22  Conn.  scanning    v.    Williamatown,    sm- 

290;  Masters  v.  Warren,  27  id.  293,  pra;  Victorian  Eys.  Com'rs  v.  Coul- 

14  Am.   Neg.  Cas.   114;    Cooper  v.  tas,  L.  E.  13  App.  Caa.  222;  Wyman 

Mullins,  30   Ga.   146,   76  Am.   Dec.  v.  Leavitt,   71   Me.  227;   Lynch  v. 

638;    Canning   v.   Williamstown,    1  Knight,  9  H.  of  L.  Oas.  598. 

Gush.  451.  9  Western  U.  Tel.  Co.  v.  Rogers, 
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§  979.  Same  subject;  summary  of  the  authorities.     It  else- 
where appears  as  a  generally  accepted  rule  that  mental  suffering 


68  Miss.   748,  24  Am.   St.   300,  13 
L.R.A.  859. 

The  objections  to  the  recovery  of 
damages  for  mental  sufl'ering,  as 
presented  by  the  Georgia  court 
through  Lumpkin,  J.,  are  also 
worthy  of  consideration.  Referring 
to  the  cases  which  hold  otherwise 
than  it  does,  it  is  said:  "These 
rulings  involve  various  perplexing 
questions  on  which  they  do  not  all 
agree.  Whether  the  person  to 
whom  the  message  is  sent,  as  well 
as  the  sender,  can  recover;  whether 
the  action  is  grounded  in  contract 
or  in  tort,  whether  the  violation  of 
a  contract  involving  feeling  is  a 
proper  basis  for  awarding  substan- 
tial damages  for  hijury  to  feelings 
alone;  to  what  extent  the  message 
must  show  on  its  face  the  family 
relationship;  whether  the  damages 
to  be  given  are  in  their  nature  puni- 
tive or  compensatory, — these  are 
the  chief  problems  encountered,  and 
solved  in  various  ways.  Some  of 
the  eases  rest  on  breach  of  contract, 
of  which  some  hold  that  the  sendee 
also,  being  the  beneficiary  of  the 
contract,  can  maintain  the  action 
for  its  violation.  This  view  grap- 
ples with  the  big  question,  how  can 
one,  in  an  action  for  breach  of  con- 
tract, recover  for  mere  disappoint- 
ment or  anguish  of  mind  resulting 
from  the  breach?  The  answer  giv- 
en is  that  the  subject-matter  of  the 
contract  is  feeling,  and  the'  damage 
to  feeling  by  non-compliance  was 
plainly  in  contemplation  of  the  par- 
ties making  the  contract.  The 
breach  of  many  a  contract  which 
the  injured  party  desires  performed 
brings  disappointment  and  blasted 
hopes.      Yet    these    mental    conse- 


quences, if  unattended  with  other 
loss,  have  not  usually  been  regarded 
ground  of  recovery.  The  stronger 
view  is  that  the  recovery,  whether 
by  sender  or  sendee,  is  had  for  the 
tort,  or  breach  of  common-law  or 
statutory  duty,  the  contract  serv- 
ing merely  to  create  the  relation  of 
duty  between  the  parties.  The  dif- 
ficulty arising  here  is  whether,  as 
there  is  no  tort  independently  of 
the  contract,  the  contract  can  be 
rightly  treated  as  not  precluding  re- 
covery in  tort,  and  the  telegraph 
company  can  be  dealt  with  in-  this 
respect  like  a  common  carrier.  A 
tendency  is  observed  to  escape  this 
difficulty  by  applying  code  pro- 
visions which  abolish  the  distinc- 
tion between  contract  and  tort,  and 
allow  the  plaintiff  to  recover  on  a 
simple  statement  of  the  facts  of 
his  case.  In  this  state  no  such 
abolition  has  been  effected.  Re- 
garding the  nature  of  the  damages 
the  majority  opinion  in  this  class  of 
decisions  is  that  they  are  strictly 
compensatory,  and  take  on  the  vin- 
dictive or  exemplary  feature  only 
in  case*  where  the  injury  is  *ilful, 
wanton  or  malicious.  *  *  *  The  law 
protects  the  person  and  the  purse. 
The  person  includes  the  reputation. 
The  body,  reputation  and  property 
of  the  citizen  are  not  to  be  invaded 
without  responsibility  in  damages 
to  the  sufferer.  But  outside  these 
protected  spheres  the  law  does  not 
yet  attempt  to  guard  the  peace  of 
mind,  the  feelings  or  the  happiness 
of  every  one  by  giving  recovery  of 
damages  for  mental  anguish  pro- 
duced by  mere  negligence.  There  is 
no  right,  capable  of  enforcement  by 
process  of  law,  to  possess  or  main- 
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is  an  element  to  be  considered  in  awarding  damages,  though  there 
is  little  or  no  accompanying  physical  injijry  shown,  in  cases 


tain  without  disturbance  any  par- 
ticular condition  of  feeling.  The 
law  leaves  feeling  to  be  helped  and 
vindicated  by  the  tremendous  force 
of  sympathy.  The  temperaments 
of  Individuals  are  various  and  vari- 
able, and  the  Imagination  exerts  a 
powerful  and  incalculable  influence 
in  injuries  of  this  kind.  There  are 
many  moral  obligations  too  delicate 
and  subtle  to  be  enforced  in  the 
rude  way  of  giving  money  com- 
pensation for  their  violation.  Per- 
haps the  feelings  find  as  full  pro- 
tection as  it  is  possible  to  give  in 
moral  law  and  a  responsive  public 
opinion.  The  civil  law  is  a  prac- 
tical business  system,  dealing  with 
what  is  tangible,  and  does  not  un- 
dertake to  redress  psychological  in- 
juries. The  case  of  Telegraph  Co. 
V.  Rogers,  supra,  suggests  that  the 
doctrine  it  opposes  would  open  up 
a  new  field  of  litigation.  This  is 
worthy  of  remark.  Except  in 
Texas,  suits  like  this  have  not  been 
frequent  in  the  past.  If  their  foun- 
dation principle  be  sanctioned  they 
are  likely  to  multiply  indefinitely. 
Nowhere  can  be  found  any  satis- 
factory suggestion  of  a  principle  to 
restrain  such  suits  within  reason- 
able limits.  How  much  mental 
suffering  shall  be  necessary  to  con- 
stitute a,  cause  of  action?  Let 
some  of  the  courts  favoring  recov- 
ery measure  out  the  quantity.  If 
they  are  unable  to  do  this,  then  on 
principle  any  mental  suffering  would 
be  actionable,  the  degree  of  it 
merely  determining  the  quantum  of 
damages.  The  cases  do  suggest  as 
a  restriction  that  the  plaintiff  must 
be  entitled  to  damages  on  some 
other  ground,  or  to  nominal  dam- 
ages at  least;  in  other  words,  there 
must  be  an  infraction  of  some  legal 


right  of  the  plaintiff.  Then  the 
damages  may  be  increased  for  the 
mental  suffering.  If  the  plaintiff 
must  be  entitled  to  substantial 
damages  on  other  grounds,  then 
mental  suffering  alone  is  not  a 
ground  for  damages,  which  is  the 
very  point  contended  for.  To  speak 
of  the  right  to  nominal  damages 
as  a  condition  for  giving  substantial 
damages  is  a  palpable  contradic- 
tion. To  give  nominal  damages 
necessarily  denies  any  further  re- 
covery. It  is  said  there  must  be 
an  infraction  of  some  legal  right, 
attended  with  mental  suffering,  for 
this  kind  of  damages  to  be  given. 
If  this  be  true  law,  why  is  not  the 
mental  distress  always  an  item  to 
be  allowed  for  in  the  damages  ?  We 
have  seen  that  although  allowed  in 
some,  it  is  in  many  cases  excluded. 
Every  man  knows  that  the  viola- 
tion of  any  material  right  is  neces- 
sarily productive  of  more  or  less 
pain  of  mind.  Then  why  not  com- 
pensate it  in  every  instance  where 
a  right  has  been  violated?  In  no 
case  whatever  are  damages  recov- 
erable unless  a  legal  duty  has  been 
broken.  By  the  test  proposed,  it 
is  first  granted  that  mental  suffer- 
ing alone  is  not  actionable;  then  a 
case  arises  in  which  there  is  no 
actual  damage,  unless  mental  suf- 
fering be  such,  when  it  is  simply 
assimied  that  it  is  actual  damage. 
Throwing  away  the  lame  pretense 
of  basing  recovery  for  mental  suf- 
fering upon  an  otherwise  harmless 
transgression,  and  stripping  it  of 
all  false  form  and  confusing  techni- 
cality, it  is  manifest  that  to  allow 
such  a  recovery  is,  in  real  sub- 
stance, an  effort  to  protect  feeling 
by  legal  remedy.  If  mental  suffer- 
ing be  a  self-sufficient  element   of 
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where  a  passenger  has  been  wrongfully  removed  from  a  train ;  ^^ 
that  "nervous  shoek"  is  not  distinguishable  from  physical  in- 
jury ;  "  that  mental  anguish  must  be  compensated  for  when  it  is 
accompanied  by  physical  suffering.*^  We  think  that  the  better 
reasoning,  as  well  as  the  analogies  of  the  law,  justify  the  award 
of  damages  for  mental  pain  when  it  results  from  the  neglect  of 
a  telegraph  company  to  deliver  messages  of  the  character  we 
have  been  considering.  It  may  be  useful  to  summarize  in  this 
connection  a  number  of  cases  somewhat  variant  from  each 
other  and  from  the  subject-matter  of  this  chapter  in  which,  a 
right  of  action  existing,  damages  for  mental  suffering  have  been 
allowed.  A  verdict  of  $1,000  was  not  disturbed  where  a 
female  passenger  was  kissed  by  a  railroad  conductor,  although 
"there  was  no  actual  injury  to  complain  of."  ^'  Where  a 
physician  took  a  non-professional  unmarried  man  to  attend 
with  him  a  case  of  confinement,  no  necessity  for  so  doing 
existing,  it  was  held  that  both  were  liable  for  damages."  The 
removal  of  the  body  of  a  child  from  the  lot  in  which  it  was 
rightfully  buried  to  a  charity  plot  gives  the  parent  a  right  to 
recover  for  injury  to  his  feelings.**     The  action  was  trespass 

damage,  as  in  reason  it  must  be  to  it  proper  to  extend  it  to  other  cases 

recover  when  no   other   damage  is  than  those  to  which  it  has  been  ap- 

claimed,  why  is  not  the  causing  of  plied  in  this  state.     This  also  seems 

mental   siiffering   itself    an   infrac-  to  be  the  tendency  of  other  courts 

tion  of  a  legal  right?     Why  should  in  states  where  the  mental  anguish 

the  law  of  torts  lag  behind  the  law  doctrine  prevails.     Western  U.  Tel. 

of   damages?    Can   it   do   so   in   a  Co.  v.  McCaul,  115  Tenn.  99,  citing 

sound  system  ?"     Chapman  v.  West-  Same  v.  Arnold,  96  Tex.  493 ;  Same 

em  U.  Tel.  Co.,  88  Ga.  763,  30  Am.  v.  Edmondaon,  91  Tex.  206,  2  Am. 

St.  73,  17  L.E.A.  430,  46  Alb.  L.  J.  Neg.   Kep.  469;    Southwestern   Tel. 

409.     See   Western   U.   Tel.   Co.   v.  &  T.  Co.  v.  Gotcher,  93  Tex.  114. 

Burris,  179  Fed.  92,  102  C.  C.  A.  38.  lo  §  942. 

There  may  be  found  in  some  of  u  §  21. 

the   cases  which  sustain  the  right  12  §  943. 

to  recover   such   damages   signs   of  iSCraker  v.  Chicago  &  N.  E.  Co., 

dissatisfaction.     Thus    it    is    said:  36  Wis.  657,  17  Am.  Rep.  504. 

The  rule  upon  which  damages  are  14  De  May  v.  Roberts,  46  Mich, 

allowed   is   of   difficult   application,  160,  41  Am.  Rep.  154. 

and  its  policy  and  soundness  have  15  Meagher  v.   DriscoU,   99   Mass. 

been  questioned  in  many  courts  of  281,  96  Am.  Dec.  759,  and  several 

high  authority,  and  we  do  not  deem  cases  cited  in  §  1029. 
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quare  dausum  fregit.  The  verdict  was  for  $837.50.  The 
court  said:  "We  know  of  no  rule  of  law  which  requires  the 
mental  suffering  of  the  plaintiff  or  the  misconduct  of  the 
defendant  to  be  disregarded.  The  damages  in  such  cases  are 
enhanced,  not  because  vindictive  or  exemplary  damages  are 
allowable,  but  because  the  actual  injury  is  made  greater  by  its 
wantonness."  In  a  recent  action  of  trespass  for  beating  and 
injuring  an  old  horse  of  little  or  no  value,  there  was  a  recovery 
of  $40.  The  court  said :  "The  award,  as  we  construe  it,  com- 
pensates the  plaintiff  for  the  damage  he  has  sustained  by  the 
injury  to  his  property,  and  for  his  mental  damage  by  reason  of 
the  defendant's  malice."  "  The  verdict  was  sustained.  An 
undertaker  who  had  agreed  to  keep  the  body  of  plaintiff's 
deceased  daughter  in  a  vault,  imtil  such  time  as  he  might  be 
ready  to  inter  it,  negligently  took  or  allowed  it  to  be  taken  there- 
from and  buried  or  othervrise  disposed  of,  and  refused  to  give 
information  concerning  its  whereabouts.  Eef erring  to  the  cases 
which  allow  damages  for  mental  suffering  the  court  said: 
"The  cases  rest  upon  the  reasonable  doctrine  that  where  a 
person  contracts,  upon  a  sufficient  consideration,  to  do  a  partic- 
ular thing,  the  failure  to  do  which  may  result  in  anguish  or 
distress  of  mind  on  the  part  of  the  other  party  contracting,  he 
is  presumed  to  have  contracted  with  reference  to  the  payment 
of  damages  of  that  character  in  the  event  such  damages  accrue 
by  reason  of  a  breach  of  the  contract  on  his  part."  "  The  fail- 
ure to  trausport  the  corpse  of  a  husband  gives  his  widow  a 
right  of  action  in  which  mental  suffering  is  an  element  of  dam- 
age.''  A  widow  or  mother  may  recover  for  such  suffering  and 
nervous  shock  agailist  the  person  who  unlawfully  mutilates  the 
dead  body  of  her  husband  or  son  although  no  actual  pecuniary 
damage  is  alleged  or  proved ;  ^®  and  a  son  may  recover  on  that 

18  Kimball   v.  Holmes,   60  N.   H.  ville  &  N.  K.  Co.  v.  Hull,  113  Ky. 

163;   West  v.  Forrest,  22  Mo.  344.  561. 

WRenihan    v.    Wright,    125    Ind.  19  Larson  v.  Chase,  47  Minn.  307, 

636,  546,  21  Am.  St.  249,  9  L.E.A.  28  Am.  St.  370,  14  L.R.A.  85,  dis- 

514.  tinguished   in    Francis    v.    Western 

18  Hale  V.  Bonner,  82  Tex.  33,  27  U.  Tel.  Co.,  58  Minn.  252,  49  Am. 

Am.  St.  850,  14  L.R.A.  336;  Louis-  St.    507,    25    L.E.A.    406,    on    the 
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ground  for  tlie  mutilation  of  the  corpse  of  a  parent.^"  Where 
a  person  who  was  not  in  fact  summoned  as  a  witness  until  her 
arrest  on  a  capias  because  of  the  failure  to  appear,  it  was  held 
in  an  action  against  the  officer  for  making  a  false  return  of  the 
subpoena  and  the  resulting  arrest,  that  there  might  be  a  recov- 
ery for  mental  suffering  though  no  element  of  malice  or  wan- 
tonness was  shown  on  the  part  of  the  defendant.  "It  is  true, 
as  a  general  rule,  that  mental  suffering  alone  does  not  con- 
stitute a  cause  of  action ;  but  it  may  be  an  element  of  damages 
when  it  is  a  natural  and  proximate  consequence  of  some  recog- 
nized cause  of  action.  In  many  actions  of  tort  mental  suffer- 
ing is  recognized  as  the  ordinary,  natural  and  proximate  conse- 
quence of  the  wrong  complained  of,  and  in  such  cases,  if  prop- 
erly alleged,  may  be  proved  as  an  element  of  actual  dam- 
ages." *^  Among  these  is  seduction,^^  criminal  conversation 
and  alienation  of  affections,^'  indecent  assault  upon  a  woman,^* 
malicious  prosecution,^*  false  imprisonment,^®  bodily  mutila- 
tion,^' apprehended  results  of  the  wrong  done  to  the  "body,  as 
where  one  has  been  bitten  by  a  dog,^'  or  exposed  to  physical 
injury, ^^  breach  of  marriage  promise,'"  and  the  breach  of  other 
contracts  entered  into  for  the  purpose  of  securing  exemption 
from  mental  suffesfing,'^  though  they  are  for  the  payment  of 
money  if  that  was  stipulated  for  to  obtain  such  result,'^  or  for 

ground  that  the  act  was  wilful  and      in   actions   against   telegraph-  com- 

the  action  to  recover  was  in  tort;       panies. 

Darcy  v.  Presbyterian  Hospital,  202  23  §  1285. 

N.    Y.    259.    See    Lindh    v.    Great  33  g  1285. 

Northern  E.   Co.,   99    Minn.  408,   7  24  §  95     ' 

L.E.A.(N.S.)  1018.  25  „  J237 

80  Koerber  v.  Patek,  123  Wis.  453, 
60  L.RA.  956. 

21  Gibney  v.  Lewis,  68  Conn.  392. 
See  Mentzer  v.  Western  U.  Tel.  Co., 


28  §  1257. 

27  §  1241. 

28  §  1243. 


93   Iowa   752,  57   Am.   St.   294,  28  ''^  Stutz  v.  Chicago  &  N.  W.  E. 

L.R.A.  72,  for  a  strong  presentation       ^°-'  "^^  ^^^-  ^^'^• 


of  the  view  that  the  general  rule 


986. 


which  permits  recovery  for  mental  §§  ' '>  92. 

suffering,    if    the    sufferer    has    a  32  Western  U.  Tel.  Co.  v.  Wells, 

ground  of   action  for  the  recovery  50   Fla.  474,  2  L.E.A.(N.S.)    1072; 

of  nominal  damages,  should  govern  §  965. 
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the  breach  of  a  contract  for  the  interment  of  a  corpse.'' 

§  980.  Same  subject;  conclusion  of  author.  The  best  recon- 
sideration we  have  been  able  to  give  the  subject  of  damages  for 
mental  injury,  that  reconsideration  being  had  with  the  result 
of  the  cases  decided  since  the  original  edition  of  this  work  was 
prepared  in  mind,  confirms  the  conclusion  then  arrived  at — 
given  a  cause  of  action  on  contract  or  for  a  tort,  the  allowance 
of  damages  on  that  account  depends  on  the  same  rule  by  which 
they  are  allowed  for  any  other  resulting  injury,  namely,  in  an 
action  ex  contractu  the  injury  to  the  feelings  must  be  such  as 
was  presumably  contemplated  by  the  parties  as  likely  to  occur 
at  the  time  it  was  made,  if  a  breach  resulted ;  and  in  an  action 
of  tort  it  must  be  the  natural  and  proximate  consequence  of 
the  wrong.  In  both  cases  the  act  or  omission  which  constitutes 
the  cause  of  action  must  in  some  way  result  in  a  deprivation 
of  comfort,  produce  annoyance,  personal  inconvenience,  wound 
the  sensibilities  by  indignity  or  something  like  it,  as  distin- 
guished from  a  sense  of  disappointment  on  being  denied  money 
due  or  a  commodity  for  business  purposes.  The  objections  to 
the  allowance  of  compensation  for  such  injury  are  largely 
based  upon  reluctance  to  opening  to  juries  an  inquiry  as  to  an 
indefinite  wrong  for  which  there  is  no  precise  measure  of 
reparation,  thus  making  possible  an  award  due  to  passion  and 
prejudice.  But  when  injury  of  this  character  is  contemplated 
as  likely  to  result  from  the  breach  of  a  contract  the  parties  may, 
when  they  make  their  agreement,  liquidate  the  damages ;  if  they 
do  not,  the  party  at  fault  is  not  entitled  to  immunity  merely 
because  there  is  danger  that  a  jury  may  require  him  to  pay  too 
much.    This  consideration  is  still  more  potent  in  tort  actions. 

§  981.  Same  subject;  notice  to  the  company.  The  general 
rule  that  the  message  must  disclose  or  the  sender  must  inform 
the  agent  of  the  company  at  the  time  the  message  is  delivered 
of  the  facts  which  make  its  prompt  transmission  important  in 
order  that  the  latter  may  be  liable  for  anything  more  than  nomi- 
nal damages  applies  where  compensation  for  mental  suffering 

83  Wright  V.  Beardsley,  46  Wash.      16. 
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is  souglLt."  But  it  is  not  required  by  the  better-considered 
cases  that  a  message  concerning  illness  or  death,  when  the 
subject-matter  is  apparent  on  its  face,  that  the  company  shall 
be  apprised  of  the  relationship  of  the  parties  unless  information 
on  that  point  is  called  for.^*  Thus,  a  message  reading :  "Olara, 
come  quick;  Kufe  is  dying,"  charges  the  company  with  notice 


84  Western  U.  Tel.  Co.  v.  Peagler, 
163  Ala.  38;  Same  v.  Westmore- 
land, 151  Ala.  319;  Same  v.  Toms, 
99  Ark.  117;  Same  v.  Weniski,  84 
Ark.  457;  Same  v.  Hogue,  79  Ark. 
33;  Same  v.  Raines,  78  Ark.  545; 
Same  v.  Glover,  138  Ky.  500;  Same 
V.  Potts,  120  Tenn.  37,  127  Am.  St. 
991,  19  L.R.A.(N.S.)  479;  Same  v. 
Kuykendall,  99  Tex.  323;  Same  v. 
Wilson,  97  Tex.  22;  Same  v.  Kibble, 
53  Tex.  Civ.  App.  222;  Johnson  v. 
Western  U.  Tel.  Co.  (Tex.  Civ. 
App.),  132  S.  W.  814;  Mitchinson 
V.  Same,  75  S.  C.'182;  Poteet  v. 
Same,  74  S.  C.  491;  Du-Bose  v. 
Same,  73  S.  C.  218;  Amos  v.  Same, 
79  S.  C.  259,  128  Am.  St.  845;  Fass 
V.  Same,  82  S.  0.  461,  21  Am.  Neg. 
Rep.  20;  Crawford  v.  Same,  138  N. 
C.  162;  Harrison  v.  Same,  143  N.  C. 
147;  Suttle  v.  Same,  148  N.  C.  480, 
128  Am.  St.  631;  Hildreth  v.  Same, 
56  Fla.  387;  Southwestern  Tel.  & 
T.  Co.  v.  Wilcoxson  (Tex.  Civ. 
App.),  129  S.  W.  868;  Postal  Tel.-C. 
Co.  V.  Smith  (Tex.  Civ.  App.),  124 
S.  W.  733;  Sabine  Valley  Tel.  Co.  v. 
Oliver,  46  Tex.  Civ.  App.  428;  Mc- 
Allen  V.  Western  U.  Tel.  Co.,  70 
Tex.  243;  Western  U.  Tel.  Co.  v. 
Kirkpatrick,  76  Tex.  217,  18  Am. 
St.  37;  Kennon  v.  Western  U.  Tel. 
Co.,  126  N.  C.  232;  Darlington  v. 
Same,  127  N.  C.  448;  Western  U. 
Tel.  Co.  v.  Bryant,  17  Ind.  App.  70, 
1  Am.  Neg.  Rep.  425;  Same  v.  Oast- 
ler,  90  Ark.  268,  21  Am.  Neg.  Rep. 
15;  Holler  v.  Western  U.  Tel.  Co., 
149  N.  C.  336,  19  L.R.A.(N.S.)  475. 


Contra,  under  a  statute.  Cameron 
V.  Western  U.  Tel.  Co.,  90  S.  C.  503. 
Stewart  v.  Same,  93  S.  C.  119  (re- 
covery may  be  had  by  the  person 
for  whose  benefit  the  message  was 
sent). 

Notice  of  the  death  of  a  person 
does  not  make  the  company  liable 
for  the  expense  of  reinterring  his 
remains  in  a  suitable  place,  nor  for 
the  suffering  caused  by  his  inter- 
ment in  an  unsuitable  place  and 
with  unsuitable  clothing.  Western 
U.  Tel.  Co.  V.  Carter,  infra. 

8B  Western  U.  Tel.  Co.  v.  Adams, 
75  Tex.  531,  16  Am.  St.  920,  6 
L.R.A.  844;  Same  v.  Carter,  85  Tex. 
580,  overruling  Same  v.  Brown,  71 
Tex.  723,  2  L.R.A.  766;  Reese  v. 
Western  U.  Tel.  Co.,  123  Ind.  294,  7  ■ 
L.R.A.  583;  Same  v.  Garlington,  101 
Ark.  487,  5  N.  C.  C.  A.  353;  West- 
ern U.  Tel.  Co.  V.  Benson,  159  Ala. 
254,  21  Am.  Neg.  Rep.  14;  Same  v. 
Shofner,  87  Ark.  303;  Same  v. 
Blackmer,  82  Ark.  526;  Same 
V.  Olivarri,  104  Tex.  203;  Same  v. 
Landry  (Tex.  Civ.  App.),  134  S.  W. 
848;  Same  v.  Ayers,  41  Tex.  Civ. 
App.  627;  Lyles  v.  Western  U.  Tel. 
Co.,  77  S.  C.  174,  12  L.R.A.(N.S.) 
534;  Bright  v.  Same,  132  N.  C.  317, 
14  Am.  Neg.  Rep.  46;  Hunter  v. 
Same,  135  N.  C.  458;  Seddon  v. 
Same,  146  Iowa  743;  Postal  Tel.-C. 
Co.  V.  Beal,  159  Ala.  249.  See 
Lewis  V.  Western  U.  Tel.  Co.,  84  S. 
C.  54;  Western  U.  Tel.  Co.  v.  Rus- 
sell, 4  Ala.  App.  485. 
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that  the  parties  are  near  relatives.'^  A  message  announcing 
the  death  of  a  person  is  notice  that  the  addressee  would  prob- 
ably attend  the  funeral.''  But  in  case  of  messages  concerning 
illness  or  death  in  the  absence  of  such  close  relationship  as 
gives  rise  to  the  presumption  of  the  existence  of  affection  be- 
tween the  parties  the  company  must  have  notice  of  the  special 
relations  on  which  the  claim  for  compensation  is  based."  A 
person  who  is  not  named  in  a  message  cannot  recover  if  the 
company  was  vs^ithout  notice  that  he  would  be  affected  by  its 
neglect.''  Notice  is  not  required  to  be  given  of  a  peculiar  con- 
dition of  the  person  to  whom  a  message  relates  though  thei 
resulting  injury  is  because  of  his  condition.*"  Notice  of  the 
urgency  of  the  message  charges  the  company  with  knowledge 
that  the  sendee  may  avail  himself  of  any  means  to  reach  the 
place  where  his  presence  is  desired.*^  Notice  given  the  receiv- 
ing operator  is  as  effective  as  if  it  was  conveyed  by  the  mes- 
sage.** Notice  given  independently  of  the  message  may  be 
sufficient.*'  The  company  is  bound  to  know  that  others  than 
the  party  to  whom  the  message  is  addressed  may  be  interested 
in  it  if  the  language  used  is  sufficient  to  put  it  upon  inquiry 
which  would  have  disclosed  the  relationship  between  such 
party  and  the  others.**  The  fact  that  notice  was  given  must  be 
pleaded.*'  A  message  indicating  that  a  death  had  occurred 
and  that  the  sender  desired  a  prompt  reception  of  the  body  at 

86  Western  U.  Tel.  Co.  v.  Adams,  89Harrelson  v.  Western  U.  Tel. 
supra;  Same  v.  Moore,  76  Tex.  66,  Co.,  90  S.  C.  132;  Western  U.  Tel. 
18  Am.  St.  25;  Same  v.  Feegles,  75  Co.  v.  Herring  (Tex.  Civ.  App.),  5 
Tex.  537;  Same  v.  Kosentreter,  80  N.  C.  C.  A.  364,  146  S.  W.  699; 
Tex.  406;  Western  U.  Tel.  Co.  v.  Same  y.  Carter,  supra. 
GuUedge,  84  Ark.  501;  Same  v.  « Western  U.  Tel.  Co.  v.  Hamil- 
Swearingin,   97   Tex.   293.      Contra,  ton,  36  Tex.  Civ.  App.  300. 

Amos  V.  Tel.  Co.,  supra.    See  West-  *i  Battle  v.  Western  U.  Tel.  Co., 

ern  U.  Tel.  Co.  v.  Butler,  45  Tex.  151  N.  C.  629. 

Civ.    App.    28.     Same    v.    Landry  « Western  U.  Tel.  Co.  v.  Hanley, 

(Tex.  Civ.  App.),  108  S.  W.  461.  8S  Ark.  263. 

87  Smith  V.  Postal  Tel.-C.  Co.,  104  «  Christman  v.    Postal  Tel.    Co., 
Tex.   171;    Western   U.   Tel.   Co.   v.  159  N.  C.  195. 

Bennett,  3  Ala.  App.  275.  4*  Western  U.  Tel.  Co.  v.  Jenkins 

88  Western  U.  Tel.  Co.  v.  Wilson,       (Tex.  Civ.  App.),  152  S.  W.  198. 

97   Tex.  22;   Butler  v.  Western  U.  iBFass  v.  Western  U.  Tel.  Co.,  82 

Tel.  Co.,  77  S.  C.  148.  S.  C.  461,  21  Am.  Neg.  Rep.  20. 
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a  particular  place  with  a  view  to  its  burial  imparts  informa- 
tion that  the  failure  to  deliver  it  promptly  might  result  in  the 
want  of  care  to  the  body  and  delay  in  its  burial,  and  that  some 
one  might  be  injured  in  his  feelings  thereby.  It  did  not, 
however,  indicate  that  a  burial  might  take  place  without  the 
usual  and  customary  rites.*^ 

§  982.  Same  subject;  measure  of  damages;  recoveries  in  par- 
ticular cases.  The  measure  of  compensation  must  not  exceed 
a  fair  recompense  for  the  suffering  endured  in  consequence  of 
the  negligence  as  disclosed  by  the  evidence;  the.  jury  must  not 
take  into  account  their  own  feelings.*"  The  general  rule  which 
induces  appellate  courts  not  to  interfere  with  the  verdicts  of 
juries  unless  it  appears  that  they  were  rendered  under  the 
influence  of  passion,  prejudice  or  other  reprehensible  motive 
applies  with  especial  force  to  awards  made  as  compensation  for 
mental  suffering.*'  It  is  proper  in  such  cases  for  the  trial  court 
to  caution  the  jury  not  to  confound  the  corroding  grief  occa- 
sioned by  the  loss  of  a  near  relative  with  the  disappointment 
and  suffering  resulting  from  the  negligence  of  the  company.*® 
A  verdict  for  $1,168  for  delay  in  delivering  a  dispatch  concern- 
ing the  arrival  of  the  corpse  of  plaintiff's  wife  was  sustained.*" 
A  verdict  for  $1,500  for  failure  to  properly  transmit  a  telegram 
requesting  funds  and  stating  that  plaintiff's  wife  had  just  died, 
as  a  result  of  which  plaintiff  was  unable  to  properly  embalm  the 

46Lyles  V.  Western  U.   Tel.  Co.,  Co.,  138  Iowa  406;  Leppard  v.  Same, 

77  S.  C.  174,  12  L.R.A.(N.S.)    534.  88  S.  C.  388;  Western  U.  Tel.  Co.  v. 

WShepard  v.  Telegraph   Co.,  143  Broesche,  72  Tex.  654,  13  Am.  St. 

N.  C.  244,  118  Am.  St.  796.  §43.  g^me  v.  Newhouse,  6  Ind.  App. 

«Markley  v.  Western  U.  Tel.  Co.,  442;   Same  y.   Stratemeier,  11  Ind. 

159  Iowa  557;  Western  U.  Tel  Co.  ^         g^^      g^^^^    ^     Robinson.    97 

V.  Vance  (Tex.  Civ.  App),  151  S.  W.  ^^ 
904;   Western  U.  Tel.  Co.  v.  Rich- 
ards   (Tex.   Civ.  App.),   158   S.   W. 

1187;  Western  U.  Tel.  Co.  v.  Cleye-  ^^  ^^^-  ^°^'  ^^  ^"-  ^^P"  ^°^'  ^«^«- 

land,  169  Ala.  131;  Same  v.  Rowell,  ^^^  ^-  S^™^'  ^9  ^ed.  181;  Western 

166  Ala.  651;  Same  v.  Fuel,  165  Ala.  U.  Tel.  Co.  v.  Berdine,  2  Tex.  Civ. 

391;    Same   v.   Webb,   98   Ark.    87;  ^PP-   ^17;    SherriU   v.    Western   U. 

Same  v.  Bell,  48  Tex.  Civ.  App.  151;  Tel.  Co.,  155  N.  C.  250. 

Louisiana,  etc.  E.  Co.  v.  Reeves,  95  60  Western      U.      Tel.      Co.      v. 

Ark.  214;  Potter  v.  Western  U.  Tel.  Broesche,  supra. 


Tenn.  638,  34  L.R.A.  431. 

49  So  Relle  v.  Western  U.  Tel.  Co., 
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body  of  his  wife,  was  sustained.'*  And  where  a  woman  was 
unable  for  two  days  to  remove  the  corpse  of  her  husband  on 
account  of  delay  in  forwarding  money  by  telegraph  a  verdict  of 
$1,000  was  held  not  to  be  excessive.'*  The  same  amount  was 
ruled  not  to  be  exorbitant  where  a  brother  was  unable  to  attend 
his  sister's  funeral,"  where  a  son  was  unable  to  see  his  mother 
during  her  last  illness,'*  where  a  husband  was  prevented 
from  seeing  his  wife's  remains  after  her  death  and  to  arrange 
for  her  funeral,"  and  where  a  physician  was  prevented  from 
attending  the  plaintiff's  child.'*  In  a  similar  case  a  verdict  of 
$1,500  was  sustained."  A  verdict  of  $1,475  was  sustained 
in  favor  of  a  son  who  was  prevented  from  attending  the  burial 
of  his  father,"  and  for  $1,150  where  a  son  failed  to  reach  his 
mother  before  she  became  unconscious,"  and  for  $1,500  where 
a  husband  was  prevented  from  seeing  his  wife  until  she  was 
unconscious,*"  and  for  $1,316  where  a  husband  was  prevented 
from  seeing  the  remains  of  his  wife.®*  A  verdict  for  $1,000  was 
upheld  where  a  daughter  was  unable  to  see  her  mother  alive.** 
Where  both  parents  were  prevented  from  seeing  their  son  while 
alive  a  verdict  for  $2,500  was  sustained.**    A  wife  retained  a 

51  Greer  v.  Western  U.  Tel.  Co.,  Co.  v.   Stephens,   2   Tex.  Civ.  App. 

96  S.  C.  423.  129.     But    where    the    services    of 

62  Western  U.   Tel.   Co.   v.   Simp-  another    physician     than     the     one 

son,  73  Tex.  222.  summoned  might  have  been  secured 

53  Western  U.  Tel.  Co.  v.  Rosen-  a  verdict  of  $1,999.99  was  set  aside, 
treter,  80  Tex.  406;  Same  v.  Smith,  Western  U.  Tel.  Co.  v.  Berdine,  2 
15    Ky_.    L.    Rep.    33-1     (Ky    Super.  Tex.  Civ.  App.  517. 

Ct.);    Telegraph   Co.   v.   Frith,   105  57  Western  U.  Tel.  Co.  v.  Russell, 

Tenn.  167    (punitive  damages  being  12  Tex.  Cjv.  App.  82. 

included);    Western  U.   Tel.   Co.  v.  58  Western  U.  Tel.  Co.  v.  Beringer, 

Caldwell,    126    Ky.    42,    12    L.R.A.  84  Tex.  38;  Same  v.  McDavid  (Tex. 

(N.S.)    748    (sustained   with   reluc-  Civ.  App.),  121  S.  W.  893. 

tance) ;    Same  v.  Young   (Tex.  Civ.  59  Western  U.  Tel.  Co.  T.  Bennett, 

App.),  133  S.  W.  512;  Same  v.  Ra-  58  Tex.  Civ.  App.  60. 

bon    (Tex.    Civ.    App.),   127    S.    W.  60 Western  U.  Tel.  Co.  v.  Hill,  — 

580.  Tex.  Civ.  App.  —  162  S.  W.  382. 

54  Potter  V.  Western  U.  Tel.  Co.,  61  Western  U.  Tel.  Co.  v.  Hamil- 
138  Iowa  406.  ton,  36  Tex.  Civ.  App.  300. 

65  Western  U.  Tel.  Co.  v.  Fuel  165  68  Western  U.  Tel.  Co.  v.  Black- 
Ala.  391.  mer,  82  Ark.  526. 

66  Gulf,  etc.  Tel.  Co.  v.  Richard-  63  Western  U.  Tel.  Co.  v.  Evans, 
son,  79  Tex.  649;   Western  U.  Tel.  5  Tex.  Civ.  App.  55. 

Suth.  Dam.  Vol.  III.— 76. 
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verdict  for  $955  because  deprived  of  seeing  her  husband  while 
he  was  conscious.®*  A  verdict  of  $500  for  failure  to  deliver  a 
a  message  sent  by  the  father  of  a  dying  girl  to  a  minister  of  the 
gospel  for  the  purpose  of  securing  the  administration  of  the  rite 
of  baptism  and  giving  spiritual  consolation  to  her,  while  full 
and  ample,  was  sustained,*®  and  so  where  funeral  arrangements 
for  the  burial  of  the  plaintiff's  son  were  not  made.®°  A  verdict 
of  $2,150  in  favor  of  a  son  who  was  prevented  from  reaching 
his  father  until  after  the  latter  had  become  unconscious  was 
regarded  as  large,  but  not  so  excessive  as  to  authorize  interfer- 
ence.®'' On  testimony  showing  that  the  absence  of  a  husband 
from  his  wife  during  childbirth  rendered  her  mental  and  physi- 
cal condition  and  suffering  much  worse  a  verdict  of  $600  was 
sustained.®*  The  father  of  a  sick  child  retained  a  verdict  for 
$225  for  the  suffering  endured  because  of  the  non-arrival  of 
the  child's  grandmother  before  its  death.®'  Where  the  plain- 
tiff was  detained  in  a  filthy  prison  five  days  longer  than  he 
would  have  been  but  for  the  telegraph  company's  negligence  a 
verdict  of  $500  was  not  excessive.™  Where  a  message,  stating 
that  the  brother  of  the  sendee  was  insane  and  asking  the  former 
to  come  to  him,  was  negligently  delayed  one  day,  and  the  insane 
person  was  found  by  his  brother  to  be  in  great  need  of  atten- 
tion, which  the  latter  rendered  until  his  death  a  few  days  after 
reaching  him,  a  verdict  for  $1,000  was  considered  "rather 
large,  but  under  all  the  circumstances  not  so  large  as  to  call 
for  interference."  '^  A  father  retained  a  verdict  for  $1,100 
because  of  inability  to  be  with  his  wife  in  time  to  prepare  the 
body  of  their  child  for  burial.''*    A  verdict  for  $350  in  favor  of 

6*  Western  IT.   Tel.   Co.   v.   Price,  88  Western  U.  Tel.  Co.  v.  Burrow, 

137  Ky.  758,  29  L.R.A.(N.S.)    836;  10  Tex.  Civ.  App.  122. 

Louisiana  &  N.  R.  Co.  v.  Reeves,  95  ®  Western  U.  Tel.  Co.  v.  Crocker, 

Ark.  214  ($750).  135  Ala.  492,  14  Am.  Neg.  Rep.  44. 

65  Western  U.  Tel.  Co.  v.  Robin-  ''"  Western  U.  Tel.  Co.  v.  Gossett, 

son,  97  Tenn.  638,  34  L.R.A.  431.  ^^  '^«^-  ^''-  ^PP-  62. 


86  Western  U.   Tel.   Co.  v.  Long, 
148  Ala.  202. 


Tl  Western  U.   Tel.   Co.   v.  Mcll- 

voy,    21    Ky.    L.    Rep.    1393.     See, 

Southwestern  Tel.  &  T.  Co.  v.  Gehr- 

67  Western  U.  Tel.  Co.  v.  Finer,  9      j^g    (^ex.   Civ.   App.),   137    S.   W. 

Tex.   Civ.  App.   152.     See  Same  v.      754. 

Sloss,  45  Tex.  Civ.  App.  153.  T2  Western  U.  Tel.  Co.  v.  Hill,  163 
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a  man  deprived  of  the  opportunity  to  attend  tlie  funeral  of  his 
father  has  been  unheld.'*  A  verdict  in  favor  of  a  wife  because 
of  the  absence  of  her  husband  during  the  fatal  illness  and  burial 
of  a  childJ* 

The  cases  in  vrhich  verdicts  have  been  set  aside  because  too 
large  are  not  numerous.  A  verdict  for  $4,500  was  excessive  in 
favor  of  a  father  who  did  not  receive  a  message  from  his  wife 
informing  him  that  a  sick  child  of  theirs  was  worse  and  sum- 
moning the  plaintiff  home,  he  not  reaching  there  till  after  the 
child's  death,'*  and  one  of  $4,750  in  favor  of  a  son  who  did  not 
reach  his  father  until  after  the  latter  became  unconscious.''* 
A  verdict  of  $900  was  considered  excessive  where  the  delay 
did  not  prevent  the  son  reaching  his  father  before  the  death 
of  the  latter,"  and  one  for  $1,354  in  favor  of  a  sister  who  was 
unable  to  attend  the  funeral  of  a  brother.'''  "Where  a  mother 
was  deprived  of  a  view  of  the  decomposed  body  of  her  son  an 
award  of  $750  was  reduced  to  $400.'*    A  verdict  for  $500  in 


Ala.  18,  23  L.E.A.(N.S.)  648,  21  Am. 
Neg.  Eep.  1. 

78Nitka  V.  Western  U.  Tel.  Co., 
149  Wis.  106,  5  N.  C.  C.  A.  357. 

7*  Cordell  v.  Western  U.  Tel.  Co., 
149  N.  C.  402,  22  L.R.A.(N.S.)  540. 

V6  Western  U.  Tel.  Co.  v.  Hough- 
ton, 82  Tex.  561,  15  LJI.A.  129.  See 
Erie  Tel.  &  T.  Co.  v.  Grimes,  82 
Tex.  89;  Western  U.  Tel.  Co.  v.  Na- 
tions, 82  Tex.  539,  27  Am.  St.  914. 

W  Western  U.  Tel.  Co.  v.  Finer,  1 
Tex.  Civ.  App.  301. 

A  verdict  for  $5,000  in  favor  of  a 
mother  who  did  not  reach  her  son 
while  alive  was  set  aside  in  West- 
em  U.  Tel.  Co.  V.  Evans,  1  Tex.  Civ. 
App.  297. 

"Eailroad  v.  Griffin,  92  Tenn. 
694. 

Other  cases  of  excessive  verdicts: 
Western  U.  Tel.  Co.  v.  Evans,  108 
Ark.  39;  Western  U.  Tel  Co.  v. 
Flannagan,  113  Ark.  9   (verdict  for 


$1000  reduced  to  $100) ;  Western  U. 
Tel.  Co.  V.  Dunlap,  183  Ala.  454. 

A  verdict  for  $1,500  in  favor  of 
a  daughter  who  was  unable  to  at- 
tend the  funeral  of  her  mother  was 
reduced  to  $500.  Western  U.  Tel. 
Co.  V.  North,  177  Ala.  319. 

A  verdict  for  $500  in  favor  of  a 
husband  because  of  the  absence  of 
his  wife  at  the  funeral  of  his  father 
was  reduced  to  $100.  Western  U. 
Tel.  Co.  V.  Crow,  106  Ark.  117. 

A  verdict  of  $250  was  reduced  to 
$50  where  the  sendee  was  unable  to 
attend  the  funeral  of  his  father-in- 
law  because  of  delay  in  delivering 
a  death  message  and  it  was  neces- 
sary to  promptly  bury  the  body  be- 
cause it  was  not  embalmed.  West- 
ern U.  Tel.  Co.  V.  Blake,  113  Ark. 
545. 

78  Western  U.  Tel.  Co.  v.  Wenjski, 
84  Ark.  457. 

79  Western  U.  Tel.  Co.  v.  RMne, 
90  Ark.  57,  21  Am.  Neg.  Rep.  15. 
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favor  of  a  mother  who  was  deprived  of  the  consolation  the  pres- 
ence of  a  son  would  have  afforded  her  after  the  death  of  his 
brother  was  reduced  to  $100.'" 

80  Western  U.  Tel.  Co.  v.  Garling-     -  Miss.  745;  Same  v.  Bickerstaif,  100 

ton,  101  Ark.  487,  5  N.  C.  C.  A.  353.        .  ,     ,     t,,  ,  „,    ^         tt    ^  i 

'  ,  .       ,  Ark.   1;   Maley  v.   Western  U.  Tel. 

Other   cases   oi    excessive  damages: 

Western  U.  Tel.  Co.  v.  Dodson,  98       Co.,  151  Iowa  228. 


-  "wSm 


